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Whether  necessary  that  all  the  answers  be  in, 639 
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4.  Eneot  of,  generally 176,  note   10 

Order  to  stay  proceedings, 177,  note   U 

Validity  of, 178,  note   12 

5.  Service  of, 179,  note   13 

To  bring  party  into  contempt, 180,  note    14 

7.  How  enforced 182,  note   15 

May  be  enrolled  and  docketed,  and  enforced  in  same  manner 

as  a  judgment, 184,  note   16 

8.  Opening,  modifying  and  vacating, 186,  note   17 
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AFFIDAVITS. 

Sec.  1.  Of  service  when  presumptive  evidence, 190, 

2.  By  whom  to  be  made, 191, 

3.  Form  and  requisites  ;  title 191, 

Venue 193, 

Substance  of, 194, 

Of  merits  ;  advice  of  counsel, 195, 

If  scandalous  or  impertinent,  may  be  suppressed 196, 

Must  be  fairly  and  legibly  written,  and  folios  marked  and  num- 
bered,   197, 

Signature, 197, 

Oath  and  jurat, 198, 

5.  Filing  and  marking 200, 

Compulsory  affidavits, 201, 
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INJUNCTIONS. 

Sec.  1.  Natnre  and  uses, 202,  note     2 

Under  the  Code  is  an  order  merely, 202,  note     2 

Natnre  not  changed  by  Code,    203,  note     2 

Asa  provisional  remedy, 202,  204,  notes   2,  3 

2.  Preliminary, 204,  note     4 

To  restrain  erections  in  public  streets,  etc., 206,  note     5 

A  nuisance 206,  note     6 

Waste 213,  note     8 

Temporary,  or  pendente  lite 207,  note     7 

Perpetual, 213,  note     9 

3.  In  what  cases  granted,  and  against  whom 215,  note   10 

Oath  to  complaint 223,  note    11 

To  restrain  trespasses, 224,  note    12 

A  second  application,  when  refused 225,  note   13 

Eight  to  it  should  be  clear 225,  note    14 

To  stay  proceedings  in  same  court 226,  note   15 

Againstwhom 226,  note    16 

To  whom  granted, 228,  note    17 

4.  Form  and  contents 204,  229,  notes   3,  18 
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Sec.  5.  On  what  papers  allowed, 231, 

.  By  whom,  and  by  what  court  it  may  be  granted 232, 

To  suspend  business  of  a  corporation 233, 

Security  npon  ;  damages, 234, 

Ex  parte  applications  for, 238, 

Notice  of  application  for 239, 

To  suspend  business  of  a  corporation  or  joint  stock  associa- 
tion   240, 

Order  to  show  canse  against, 241, 

At  what  time  to  be  granted, 243, 

6.  To  stay  proceedings  at  law, 214, 

After  judgment, 246, 

Bond  or  undertaking  to  be  fded,  249, 

7.  Service  of, 251,  252, 

8.  Effect  of, 253, 

Validity  and  effect,  254, 

9.  Breach  of, 256, 

Power  to  punish 259, 

10.  Vacating  or  modifying, 259, 

Answers  must  all  be  in 263, 

For  want  of  due  diligence 264, 

As  to  sufficiency  of  answer 264, 

On  a  positive  denial  of  equity 265, 

Answer  must  be  sworn  to, 266, 

Affidavits  in  opposition, 266, 

In  support  of  application 267, 

11.  Reviving  and  continuing, 269, 
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NE  EXEATS. 

Sec.  2.  At  what  time  they  may  be  applied  for  , 274, 

By  whom  allowed 275, 

May  be  enforced  by  attachment 277, 

3.  Not  abolished  by  the  Code, 278, 

In  what  cases,  and  against  whom,  granted, 278, 

i.  Upon  what  demands 279, 

In  a  suit  for  specific  performance 2S0, 

5.  Bond  upon  ;  right  of  sureties  to  surrender, 282, 

6.  Discharging, 284, 
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KECEIVEKS. 

SEC.  1.  Generally,  and  in  what  cases  appointed, 286, 

In  proceedings  supplementary  to  execution 286, 

Is  one  of  the  provisional  remedies  of  the  Code, 286, 

For  whose  benefit  appointed, 290, 

Appointment  a  matter  of  discretion, 291 , 

In  creditors'  suits, 291, 

In  mortgage  cases 293,  294, 

In  partnership  cases, 295,  297,  298, 


note 

2 

note 

1 

note 

2 

note 

3 

note 

4 

note 

5 

notes 

6, 

7 

n.     8 

.9, 

10 

XXX 


ANALYSIS. 


Vol.  1,  Page. 

Sec.  1.        Executors  and.  trustees, 298,  note  11 

Of  corporations  and  joint  stock  associations, 299,  note  12 

2.  AVho  may  be  appointed, 306,  note  13 

3.  At  what  time,  and  how  to  be  appointed, 308,  note  14 

How  to  be  applied  for, 309,  note  15 

Notice  oi'molion  for, 310,  notes  16,  17 

Order  to  show  cause, 311,  note  18 

Mode  of  appointment 311,  note  19 

By  referee, 311,  313,  notes  19,  21 

Order  appointing-, 312,  note  20 

Security, 316,  note  22 

Powers,  duty  and  liability  of  receiver  ;  how  protected  and  con- 
trolled by  the  court ;  actions  by  and  against, 318,  note  23 

Commissions;  costs,  etc.  ;  accounting, 322,  note  24 

Discharge  and  removal  of, 323,  note  25 

CHAPTER  VIII. 

ABATEMENT  AND  REVIVOR. 

Sec.  1.  Abatement,  what  is, 325,  note  1 

Not  when  cause  of  action  survives  or  continues, 327,  note  3 

Death  of  husband  or  wife, 328,  notes   4,5,6 

Party  civilly  dead;  corporation  dissolved, 329,  note  7 

Effect  of, 329,  note  8 

Abatement  after  appeal 331,  note  9 

2.  Revivor;    when  necessary;    and  when  suit  may  be  continued, 

without, 333,  336,  notes  10,  13 

Methods  of;  continuing  suit, 334,  note  11 

By  petition, 335,  note  12 

By  defendant,  on  death  of  plaintiff, 341,  note  14 

By  and  against  whom, 342,  note  15 

On  abatement  after  order  of  reference, 344,  note  16 
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OF  THE  DIFFERENT  KINDS  OF  BILLS. 

CHAPTER  I. 

BILL   OF   EETIVOR. 

Vol.  II,  Page. 

Sec.  1.  When  proper, 346,    note     1 

Since  the  Code,  both  petition  and  bill  of  revivor  have  become 

obsolete 346,    note     1 

General  mode  of  proceeding  to  revive  or  continue  a  snit  under 

theCode . 346,    note     1 

What  abatements  may  be  remedied  by 349,    note     2 

Death  of  female  plaintiff, 349,    note     3 

Bankruptcy  and  insolvency 349,    note     i 
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Sec.  1.  Death,  removal,  etc.  of  executor  plaintiff, 350,  note  5 

3.  Who  entitled  to  tile,  before  decree, 351,  note  6 

Defendant 356,  note  7 

4.  Against  -whom  to  be  flled, 359,  note  8 

5.  Form  of,  and  questions  npon, 361,  note  9 

8.  Demurrer  or  plea  to, 368,  note  ]0 

11.  Hearing  upon, 371,  note  11 

CHAPTER    II. 

SUPPLEMENTAL    BILL    (COMPLAINT). 

Sec.  1.  When  proper 375,  note  1 

Purpose  of 378,  note  2 

After  decree, 381,  note  3 

To  introduce  matters  occurring  since  filing  of  original  bill 382,  note  4 

When  to  be  filed, 387,  note  5 

2.  Parties  to, 388,  note  6 

8.  Form  of, 391,  395,  notes   7,8 

4.  Leave  to  file 395,  note  9 

6.  Demurrer  and  plea  to, 398,  note  10 

7.  Answer  to, 400,  401,  notes  11,  12 

CHAPTER  III. 

BILLS    IN   THE    NATURE    OP   BILLS    OP    REVIVOR. 

Sec.  1.  Natnre,  and  when  proper, 405,  note  1 

2.  By  devisee 407,  note  2 

CHAPTER  IV 

BILLS    IN   THE    NATURE    OF    SUPPLEMENTAL   BILLS. 

Sec.  1.  Original  bill  in  the  nature  of  supplemental  bill, 409,  note  1 

2.  Bill  to  carry  decree  into  execution, 413,  note  2 

CHAPTER  V. 

BILLS    OF    REVIVOR    AND    SUPPLEMENT. 

Natnre  of,  and  when  proper, 414,  note  1 

CHAPTER  VI. 


BILL    OF    REVIEW. 

Sec.  1.  Nature  of,  and  when  proper, 416,  417, 

for  what  errors ." 418, 

After  affirmance  of  decree 419, 

Upon  new  matter 420, 

2.  Parties  to 422, 

3.  Leave  to  file 423,  424,  425, 

4.  Within  what  time  to  be  brought, 426, 

5.  Defence  to, 428, 
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Sec.  1.  Nature  of,  and  when  proper 131, 

In  aid  of  another  suit 434, 

Of  what  facts  discovery  may  be  had 435, 

Not  when    matter   sought,  would   not   be    admissible   in 

evidence 435, 

In  aid  of  suit  in  a  foreign  court 436, 

Jurisdiction  as  to  relief,  upon, 436, 

After  verdict  at  law 437, 

To  aid  in  a  defence  at  law, 437, 

Discovery  subjecting  to  penalty,  forfeiture,  etc., 438, 

As  to  deeds  and  instruments 440, 

Must  be  for  matters  within  defendant's  knowledge, 440, 

Plaintiff's  title  to  relief, 440, 

2.  Frame  of;  what  it  must  state 441, 

Plaintiff's  title, 442, 

Materiality  of  discovery : 442,  443, 

That  facts  sought  to  be  discovered  are  true, 444, 

Against  officers  and  members  of  a  corporation, 445, 

Affidavit  as  to  possession  of  documents,  etc., 446, 

Prayer 447, 

3.  Demurrer  to 449,  452, 

Plea  to 452, 

Answer  to 456, 

4.  Decree  npon, 456, 

Stay  of  proceedings  at  law, 458, 
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BILL   OF    INTERPLEADER. 

Sec.  1.  Nature  and  objects  of,  and  when  proper, 459, 

When  a  proper  remedy, 459,  460, 

Objects  of, 460, 

Remedy  provided  by  Code  is  concurrent  with 460, 

By  party  taxed  in  different  towns 467, 

By  a  tenant 467,  470, 

By  sheriff,  or  judgment  creditors 468, 

By  an  agent, 469, 

At  what  time  to  be  filed, .'  471, 

2.  Form  and  allegations -. 471,  472,  473, 

Affidavit  of  n  on  -collusion, 473, 

Offer  to  bring  money  into  court, 474, 

3.  Answer  to 475, 

Injunction  upon, 475, 

Evidence, 476, 

Hearing  and  decree 478, 

Costs 479, 
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CROSS    BILL    (COMPLAINT). 

Vol.  II,  Pago. 

Sec.  1.  Nature  and  purposes  of, 480,  note     1 

Used  to  settle  conflicting  claims  between  co-defendants 482,  note     2 

2.  In  what  cases  it  lies 482,  note     3 

To  set  up  a  release, 484,  note     4 

Effect  of  dismissing  original  bill, 485,  note     5 

When  not  permitted, 485,  note     6 

3.  Time  for  filing-, 48G,  note     7 

4.  Frameof, 487,  488,  notes   8,9 

Verification, 489,  note    10 

5.  Answerto 491,  notesll,  12 

6.  Hearing 493,  notes  13,  14 

CHAPTEE    X. 

BILL   TO    PERPETUATE   TESTIMONY. 

Sec.  1.  "When  it  may  be  brought 495,  503,  notes   1,3 

2.  Depositions  taken  upon 502,  note     2 

CHAPTER   XL 

BILL   TO   EXAMINE    WITNESSES    DE    BENE   ESSE. 

Taking  testimony  before  a  referee,  or  judge 505,  note     1 


BOOK   "V. 


PEOCEEDINGS    IN    SPECIAL     CASES. 
What  are  special  proceedings,  under  the  Code 


508,    note     1 


CHAPTER  I. 


SUITS    BY    JUDGMENT   CEEDITOES. 

Sec.  1.  In  what  cases  a  creditor's  bill  may  be  filed 509,  513, 

To  set  aside  a  fraudulent  conveyance,  etc., 514, 

Remedy  at  law  must  first  be  exhausted, 515, 

After  recovery  of  a  second  judgment, 517, 

Amount  necessary  to  give  jurisdiction, 518, 

2.  What  may  be  reached  by, 519, 

3.  By  and  against  whom  to  be  bronght, 525, 

By  whom, 525, 

Against  whom 527, 

Defect  of  parties;  effect  of, 531 , 

4.  Priority  and  lien  of  bills, 531, 

Vol.  II.— c 
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Sec.  4.        Lien  acquired  by  creditor,  upon  debtor's  property, 533, 

Within  what  time  to  be  filed, 537, 

5.  The  judgment  and  execution, 534, 

The  execution, 536, 

To  what  county  to  be  issued 538, 

What  it  should  direct, 539, 

When  new  one  maybe  taken  out, 539, 

Return  of, 540,  541,  542, 

Must  be  actually  returned  and  filed  before  bill  is  filed, 542, 

6.  Form  of  bill  is  abolished  by  Code, 543, 

Statements  as  to  docketing  of  judgment, 543, 

Allegations  required  by  Code, 544, 

Averment  as  to  issuing  of  execution, 544, 

As  to  return  of  execution, 545, 

As  to  value  of  defendant's  property, 545, 

As  to  assignment  of  judgment  to  plaintiff, 543,  546, 

Averments  in,  generally, 547, 

Prayer, 556, 

7.  Answer, 548,  549, 

Reference  to  appoint  a  receiver 550, 

Order  for  examination  of,  and  assignment  by,  debtor, 551, 

Examination  of  debtor,  etc. 551, 

Assignment  of  debtor's  property, 553, 

Injunction  upon, 554, 

Staying  proceedings, 555, 

Right  of  other  creditors  to  come  in, 556, 

Plaintiff's  right  to  discontinue, 556, 

Amending  bill, 557, 

Proceedings,  generally, 557, 
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note   40 
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CHAPTER  II. 


BILL  FOR  FORECLOSURE  OF  MORTGAGE  AND  SALE  OF  PREMISES. 

SEC.  1.  When,  and  in  what  cases,  proper 559,  note  1 

Within  what  time  to  be  filed 560,  561,  note  1 

Mortgage  payable  in  instalments 561,  note  1 

Interest  clause  in  mortgage, 562,  note  1 

Practice  in  case  of  defanlt  in  payment 595,  note  17 

Compelling  delivery  of  possession, 565,  note  2 

Decree  for  payment  of  deficiency 566,  note  3 

2.  Parties— plaintiffs 568,  note  4 

Assignees, 569,  note  5 

Executors 570,  note  6 

Plaintiffs,  generally, 570,  note  7 

Defendants, 572,  note  8 

Where  debt  is  secured  by  obligatrOn  of  a  third  person, 577,  note  9 

Heirs 578,  note  10 

3.  Frame  of;  what  must  be  alleged, 579,  note  11 

Allegation  as  to  proceedings  at  law, 582,  note  12 

Answer;  defence, 582,  note  13 

4.  Proceedings  thereon. 

Notice  of  lis  pendens 590,  note  14 

Proof  of  filing,  must  be  made,  before  decree, 593,  note  15 
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Sec.  4.        Proof  of  filing  notice  of  the  object  of  the  action, 593,  note   16 

Mortgage  payable  in  instalments, 595,  note    17 

Reference  to  compute  amount  due,  etc 596,  note    18 

Wbere  defendant  is  an  infant 597,  note    19 

Rents  and  profits;  possession, 598,  note   20 

Bill,  when  to  be  dismissed 599,  note   21 

Offer  of  judgment;  tender, 600,  note   22 

Receiver 600,  note   23 

5.  Hearing 602,  note   24 

Affidavit  of  merits 602,  note   24 

Affidavit  that  none  of  the  defendants  are  absentees, 604,  note   25 

Application  for  judgment;  affidavit  of  filing  notice  of  lispentlens,  604,  note   26 

Judgment,  or  decree, 605,  note   27 

Order  for  sale  as  to  future  instalments 609,  note    2S 

For  sale,  under  interest  clause, 609,  note   2S 

Effect  of, 610,  note   29 

Sale;  opening;  resale, 611,  note   30 

Surplus  moneys 618,  note    31 

6.  Execution  for  deficiency 624,  note    32 

CHAPTER  III. 

BILL   FOR    STRICT   FORECLOSURE    OF   A   MORTGAGE. 

Object  of,  and  effect  of  filing, 625,  note     1 

Decree,  or  judgment 628,  note     2 

CHAPTER  IV. 


BILL   TO    REDEEil   A    MORTGAGE. 

When  proper, 633, 

"Who  may  redeem,  and  in  "what  cases, 634, 

Time  for  redemption, 637, 

Parties, 641, 

Terms  of  redemption, 643, 

Offer  to  pay  balance  due, 645, 
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PROCEEDINGS  BY  AND  AGAINST   INFANTS. 

SEC.  1.  Suits  on  behalf  of  infants 647 

Infancy  not  a  ground  of  non-suit 649, 

Infant   must   appear  by  guardian ;   guardian,  at  what  time 

appointed, 648, 

Who  maybe  guardian 649, 

Guardian,  how  appointed, 650, 

Security  to  infant  by 651,  652, 

Security  for  costs  by 652, 

Removal  of, 654, 

Power  and  authority  of, 656, 

Liability  lor  costs 657, 

Infants,  how  protected  by  court;  setting  aside  sales, 655, 
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Sec.  2.  Suits  against  infants 608 

For  speciJIc  performance, 658, 

Guardian,  when  and  how  appointed,  and  on  whose  applica- 
tion i  order  appointing, 658, 

S.  Proceedings  for  the  sale  of  their  real  estate, 663 

Jurisdiction  of  the  court , 663, 

Application  for,  by  petition, 665, 

"Where  several  are  interested,  all  must  join  in, 665,  675, 

Who  may  present  petition, 666, 

Guardian,  security  by,  667,  670, 

Duty  and  liability  of, 668, 

How  appointed,  670, 

Compelling  him  to  account, 674, 

Reference  to  ascertain  truth  of  facts,  etc. , 670, 

Report  of  referee,  and  order  of  sale,. 671, 

Proceeds  of  sale, 671,  672, 

Deed  to  purchaser, . 672, 

Mortgages  for  purchase  money,  how  to  be  taken, 672, 

Might  of  infant  iu  proceeds, 673, 

Costs, 675, 

4.  Mortgaging  th  eir  real  estate,  676, 

5.  Appointment  of  a  general  guardian, 676 

Petition  for, 676, 

Security  by  guardian, 678, 

Trust  companies  may  be  appointed  guardians, 678, 

Without  giving  security, 678, 

6.  Partition  and  sale  of  their  real  estate, 680, 
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PROCEEDINGS     RESPECTING     IDIOTS,    LUNATICS,     HABITUAL 

ARDS,    ETC. 

Sec.  1.  Suits  on  their  behalf, 682 

By  their  committees, 683, 

Joinder  of  idiot,  etc.,  as  a  party, 683,  684, 

Partition  suits, 684, 

2.  Suits  against  them, 685 

Not  to  be  brought  without  leave  of  court, 686,  687, 

Service  of  summons, 686, 

Petition  for  leave  to  sue, 686, 

When  plaintiff  must  procure  appointment  of  guardian  ad  litem 

for  defendant, 687, 

When  committee  will  be  appointed  guardian, 687, 

3.  Proceedings  for  the  appointment  of  committee, 687 

Jurisdiction  of  the  court, 688, 

Of  county  court 688, 

Of  superior  court  of  New  York, 688, 

As  respects  residence  and  property, 68S, 
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PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE. 


CHAPTER   III. 
SECTION  III. 

PROCEEDINGS   IN   THE   MASTER'S   OFFICE. 

Subjects  of  reference.]  The  duties  of  masters  are  various,  and  diffi- 
cult to  be  specified ;  for  there  is  no  question  of  law  or  equity  or  dis- 
puted fact  or  facts,  which  a  master  may  not  have  occasion  to  decide 
upon,  or  respecting  which  he  may  not  be  called  upon  to  report  his 
opinion  to  the  court.  And  it  would  be  tedious  to  specify  in  this  place 
every  head  of  reference  to  a  master;  because  they  are  almost  as 
numerous  as  the  matters  subject  to  the  jurisdiction  of  the  court  itself. 
It  may  be  observed  generally,  however,  that  references  to  a  master 
upon  decrees  or  decretal  orders  are  made  for  either  of  the  following 
purposes:  1.  To  take  accounts  and  make  computations;  2.  To  make 
inquiries;  3.  To  perform  some  special  ministerial  acts  directed  by 
the  court,  such  as  the  sale  of  property,  the  settlement  of  deeds,  the 
appointment  of  new  trustees,  etc.  (6) 


(6)  There   are  two  kinds  of  reference  under  the  Code  :  1.  A  trial  reference, 
which  is  of  the  whole  issue,  or  of  specific  questions  of  fact;  and  2.  An  interlocu- 
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terry  reference.     The  distinction  between  these  kinds  of  reference  should  lie  borne 
in  mind. 

Interlocutory  references  are  the  only  ones  proper  to  be  considered  here.  They 
are  resorted  to  for  various  purposes. 

The  damages  which  a  party  has  sustained  by  reason  of  an  injunction  may  be 
ascertained  by  a  reference,  or  otherwise,  as  the  court  shall  direct.  (Code,  §  222.) 
Such  a  reference  may  be  had  although  there  is  no  provision  or  consent  to  that 
effect  in  the  undertaking.  (Biggins  v.  Allen,  6  How.  Pr.  30.)  It  may  be  ordered 
after  final  judgment  dismissing  the  complaint.  (Methodist  Church  v.  Barker, 
18  N.  Y.  463.)  A  reference  to  ascertain  the  damages  sustained  and  to  be 
recovered  upon  the  undertaking-  or  security  would  be  premature,  if  ordered 
before  judgment.  (Ibid ;  Shearman  v.  New  York  Central  Mills,  11  How.  Pr. 
269.)  Upon  such  a  reference,  it  is  the  duty  of  the  parties  claiming  to  have  sus- 
tained damages  to  show  affirmatively,  before  the  referee,  what  damages  they 
have  sustained,  and  to  what  amount ;  otherwise  a  finding  that  they  have  sustained 
no  damages  will  be  affirmed.  (Dwight  v.  Northern  Indiana  R.  R.  Co.  54  Barb. 
271.) 

Where  a  plaintiff  procures  an  injunction,  obtained  by  him,  to  be  dissolved,  and 
discontinues  his  suit,  it  is  not  necessary  for  the  defendant  to  enter  a  judgment  of 
discontinuance  and  for  costs,  to  entitle  him  to  an  order  of  reference  to  ascertain 
the  damages  sustained  by  him  by  reason  of  such  injunction.  (Pacific  Mail 
Steamship  Co.  v.  Ltuling,  7  Ab.  N.  S.  37.) 

A  court  of  equity  has  no  power  upon  dissolving  an  injunction  during  the 
progress  of  a  cause,  before  final  judgment,  to  ascertain  the  defendant's  damages, 
and  require  the  payment  thereof,  by  order  or  otherwise ;  or  to  award  such 
damages  in  and  by  the  final  judgment.  (Leavitt  v.  JDabney,  40  How.  277  ;  S.  C. 
9  Ab.  N.  S.  373.)  Upon  final  judgment  dissolving  an  injunction,  the  damages 
may  be  ascertained  by  a  reference,  or  otherwise,  as  the  court  may  direct ;  and 
when  so  ascertained,  are  conclusive  on  the  sureties,  in  an  action  upon  the  under- 
taking,    (lb.) 

Upon  the  dissolution  of  an  injunction,  the  defendant  has  two  remedies  on  the 
■  undertaking;  one  by  action  thereon,  and  the  other  by  a  reference,  in  which  he 
applies  to  the  court  for  an  order  directing  the  payment  of  the  money,  and 
enforces  it  in  the  same  manner  as  other  orders  of  a  similar  character.  (Patterson 
v.  Bloomer,  37  How.  450  ;  S.  C.  6  Ab.  N.  S.  446.)  Payment  may  be  enforced  by 
attachment.  (lb.)  But  the  right  to  this  reference  exists  only  as  against  parties  to 
the  undertaking.     (S.  C.  9  Ab.  N.  S.  27.) 

In  mortgage  cases,  also,  references  may  be  directed.  Thus  Rule  72  of  Supreme 
Court  provides  that  if,  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to 
answer  within  the  time  allowed  for  that  purpose,  or  the  right  of  the  plaintiff  as 
stated  in  the  complaint  is  admitted  by  the  answer,  the  plaintiff  may  have  an 
order  refering  it  to  the  clerk,  or  to  some  suitable  person  as  referee,  to  compute 
the  amount  due  to  the  plaintiff,  and  to  such  of  the  defendants  as  are  prior  incum- 
brancers of  the  mortgaged  premises,  and  to  examine  and  report  whether  the 
mortgaged  premises  can  be  sold  in  parcels,  if  the  whole  amount  secured  by  the 
mortgage  has  not  become  due. 

If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer  by  his  guardian, 
or  if  any  of  the  defendants  are  absentees,  the  order  of  reference  must  also  direct 
the  referee  to  take  x>roof  of  the  facts  and  circumstances  stated  in  the  complaint, 
and  to  examine  the  plaintiff,  or  his  agent,  on  oath,  as  to  any  payments  which 
have  been  made,  and  to  compute  the  amount  due  on  the  mortgage,  preparatory 
to  the  application  for  judgment  of  foreclosure  and  sale.     (Ibid.) 

On  a  motion  for  a  reference,  under  this  rule,  the  affidavit  should  show,  in 
addition  to  the  fact  that  the  defendant  has  failed  to  answer  the  complaint,  or  has 
by  answer  expressly  admitted  the  light  of  the  plaintiff  as  stated  in  the  complaint, 
the  further  facts,  whether  the  moneys  secured  by  the  mortgage  have  all  become 
due  and  payable,  or  not ;  and  also  whether  any  of  the  defendants  are  infants  or 
absentees.  (Anon.  3  How.  Pr.  158.)  "Where  the  defendant  has  appeared  in  the 
action,  but  has  not  answered  the  complaint,  and  the  plaintiff  has  given  due  notice 
of  application  to  the  court  for  judgment,  and  the  court  has  referred  the  cause  to 
the  clerk  to  compute  the  amount  due,  such  reference  is  not  such  a  new  and 
independent  proceeding  as  to  require  to  be  on  a  new  notice  to  the  defendant. 
(Kelly  v.  Searing,  4  Ab.  354.) 

"Where  no  answer  has  been  put  in  by  an  absent  defendant,  the  order  of  reference 


Chap.  3.]        PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.  4gg 

Competency  of  master  to  act.]  The  Revised  Statutes  prohibit  any  judge, 
commissioner,  or  other  judicial  officer,  from  demanding  or  receiving  any 
fees,  etc.  for  giving  his  advice  in  any  matter  or  thing  pending  before 
him,  or  which  he  has  reason  to  believe  will  be  brought  before  him  for 
decision,  or  for  drafting  or  preparing  any  papers  or  other  proceedings 


should  always  direct  the  referee  to  take  proof  of  the  facts  and  circumstances?  set 
forth  in  the  complaint,  and  also  to  report  the  proofs  and  examinations  had  before 
him.  (Wolcott  v.  Weaver,  3  How.  Pr.  159.)  In  every  case  where  the  defendant 
is  absent  or  a  non-resident,  it  is  the  duty  of  the  plaintiff  to  adduce  legal  proof, 
before  the  referee,  of  every  material  fact  alleged  in  the  complaint.  The  referee 
is  to  perform  his  duty  as  though  he  were  an  examiner ;  and  the  proofs,  whether 
documentary  or  oral,  are  to  be  reported  to  the  court,  which  must  itself  determine 
whether  the  facts  proved  and  reported  are  sufficient  to  sustain  the  allegations  in 
the  complaint.     (lb.) 

It  is  also  the  duty  of  the  referee  to  ascertain  and  report  whether  the  mortgaged 
premises  are  so  situated  that  they  can  be  sold  in  parcels  without  injury  to  the 
interests  of  the  parties ;  that  is,  to  inquire  and  report  how  the  premises  can  be 
sold,  so  as_to  realize  therefrom  the  greatest  amount  of  money.  (Gregory  v.  Camp- 
bell, 16  How.  Pr.  417.)  The  referee  may  be  required  to  ascertain,  not  only  the 
amount  due  upon  the  mortgage,  but  also  upon  any  other  mortgage  set  up  in  the 
answer ;  and  whether  there  are  any  prior  liens  by  mortgage,  upon  such  premises  ; 
and  whether  said  prior  mortgages  are  due.  (Chamberlain  v.  Bempsey,  36  N.  Y. 
144.)  Where  the  mortgage  covers  several  lots  owned  severally  by  different 
defendants,  the  referee  may  be  required  to  ascertain  and  report  the  order  in 
which  the  sale  should  be  made.     (Bard  v.  Steele,  3  How.  Pr.  110.) 

The  reference  need  not  be  executed  in  the  county  where  the  action  is  triable. 
(Kelly  v.  Searing,  4  Ab.  354.) 

Upon  an  application  for  the  sale  of  an  infant's  real  estate,  also,  a  reference  may 
be  directed  by  the  court,  to  ascertain  the  truth  of  the  facts  stated  in  the  petition, 
and  whether  a  sale  would  be  beneficial  to  the  infant,  etc.,  etc.  (Rule  68,  Supreme 
Court.) 

In  proceedings  supplementary  to  execution,  the  judge  may,  in  his  discretion, 
order  a  reference  to  a  referee,  agreed  upon  by  the  parties  or  appointed  by  him, 
to  report  the  evidence  or  the  facts,  and  may,  in  his  discretion,  appoint  such  referee 
in  the  first  order,  or  at  any  time.  (Code,  §  300.  See  Green  v.  Bullard,  8  How. 
Pr.  313 ;  Conway  v.  Hitchins,  9  Barb.  378.)  "Where,  in  such  a  proceeding,  the 
parties  agree  to  a  reference,  it  will  be  ordered  of  course.  And  the  matter  will  be 
referred,  when  it  is  apparent  that  the  investigation  will  be  a  protracted  one,  and 
the  examinants  have  counsel.  But,  as  a  general  rule,  the  court  will  not  order  a 
reference  against  the  wishes  of  either  party.  (Hollister  v.  Spafford,  3  Sandf.  742  ; 
S.  C.  1  Code  Rep.  N.  S.  120.) 

The  first  order  in  supplementary  proceedings,  appoinijing  a  referee,  for  the 
examination  of  the  judgment  debtor,  must  be  finished,  or  some  order  made  by  the 
court,  in  the  proceeding,  before  any  other  order  can  be  made  requiring  him  to 
appear  before  a  different  referee,  for  disobedience  of  which  the  court  can  punish 
him  as  for  a  contempt.     (Brockway  v.  Brim,  37  How.  270.) 

The  order  appointing  a  referee,  in  supplementary  proceedings,  is  not  required 
by  the  Code  to  be  incorporated  in  the  order  requiring  a  debtor  of  the  judgment 
debtor  to  appear  before  him.  It  may  be  separate.  An  order  which  requires 
such  debtor  to  appear  before  J.  M.,  referee,  at  his  office,  etc.,  does  not  contain  a 
valid  appointment  of  J.  M.  as  referee.     (Lewis  v.  Pen-field,  39  How.  490.) 

An  order  of  reference  may  be  granted  for  the  purpose  of  determining  a  dis- 
puted fact  arising  upon  a  motion,  (Lincoln  v.  Lincoln,  6  Rob.  525,)  in  any  stage 
of  the  action.     (Code,  §  271;  sub.  3.) 

A  court  having  a  discretionary  power,  by  §  309  of  the  Code,  to  make  an  addi- 
tional allowance  in  certain  cases,  cannot  delegate  such  power  to  a  refei-ee,  and 
order  him  to  ascertain  and  report  what  would  be  a  proper  allowance,  and  to  which 
of  the  defendants  it  should  be  paid.  (People  v.  Albany  &  Susquehanna  B.  B.  Co. 
5  Lans.  25. 
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relating  to  any  such  matter  or  thing;  except  where  fees  are  allowed 
to  him  as  such  judge  or  officer,  for  such  services. («) 

This  section  has  generally  been  considered  as  extending  to  masters 
of  this  court.  And  it  was  accordingly  decided  in  the  case  of  McLaren 
v.  Charrier,(o)  that  where  a  master  has,  in  the  character  of  a  solicitor 
or  counsellor,  given  advice,  or  prepared  any  pleadings,  etc.  in  a  cause 
[*469]  *or  matter  pending  in  or  brought  before  the  court,  or  has 
made  or  opposed  motions  or  petitions  in  such  cause  or  matter,  or 
where  his  law  partner  has  been  thus  employed  or  consulted,  although 
not  the  solicitor  or  counsel  on  record,  such  master  cannot  afterwards 
act  as  master,  or  do  any  judicial  act  requiring  the  exercise  of  judg- 
ment or  discretion  which  is  in  any  way  connected  with  such  cause  or 
matter. 

But  the  restrictions  of  the  statute  do  not  extend  to  a  master  who 
has  acted  merely  as  chancery  agent  of  the  solicitor  in  the  cause,  in  the 
receipt  and  service  of  papers.  Nor  do  they  prevent  a  master  who  is 
not  the  solicitor  or  counsel  on  record,  from  taking  an  affidavit,  or  doing 
any  other  mere  ministerial  act.(p) 

The  statute  also  declares  a  master  who  is  solicitor  or  counsel  in  the 
cause,  or  who  is  connected  in  business  with  the  solicitor  or  counsel 
therein,  incompetent  to  act  as  master  in  such  cause. (q) 

The  office  of  master  is  local,  so  far  only  as  to  require  the  person 
holding  it  to  reside  iii  the  county  for  which  he  was  appointed  ;(?*)  and 
provided  he  complies  with  this  requisition,  he  may  act  as  master  in 
any  county  in  the  state. 

By  the  act  of  March  4, 1840, (s)  it  is  provided  that  in  cases  of  a  refer- 
ence pending  before  a  master;  or  where  he  has  advertised  any  prop- 
erty for  sale,  after  his  term  of  office  has  expired  but  before  a  successor 
has  been  duly  qualified;  or  where  his  term  of  office  expires  during 
the  pendency  of  the  reference,  or  before  the  sale  advertised  by  him  is 
completed,  he  may  proceed  in  such  reference,  or  complete  the  sale, 
and  pay  over  the  proceeds  thereof;  provided  the  same  is  done  within 
six  months ;  unless  restrained  by  an  order  of  the  chancellor  from  so 
doing.  And  the  chancellor  may,  by  order,  authorize  the  master,  after 
the  expiration  of  the  six  months,  to  proceed  and  complete  such  busi- 
ness. 

Previous  to  this  act,  the  master  could  not  proceed,  in  any  case,  after 

(n.)  2  R.  S.  275,  §  6. 

(o)  5  Paige,  530. 

I ,p)  McLaren  v.  Charrier,  supra.    See  The  People  v.  Spalding,  2  Paige,  326 

(?)  1  R.  S.  107,  §  13,  (orig.  §  8  ) 

(r)  See  1  R.  S.  101,  §  11,  (orig.  §  9.) 

(s)  Laws  of  1840,  p.  26,  i  1. 
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his  term  of  office  had  expired,  without  special   authority  from   the 
court.(0  (7) 

(«)  1  K.  S.  107,  i  14. 


(7)   POWEKS,    DUTY   AND   JURISDICTION   OF   REFEREES. 

The  office  of  master  was  abolished  by  the  constitution  of  1846,  which  established 
the  present  supreme  court  as  a  court  of  general  jurisdiction  in  law  and  equity,  in 
place  of  the  former  supreme  court  and  court  of  chancery.  It  was  declared  by 
art.  6,  §  5  of  the  constitution,  that  the  legislature  should  have  the  same  powers  to 
alter  and  regulate  the  jurisdiction  and  proceedings  in  law  and  equity  as  it  had 
theretofore  possessed.  The  Judiciary  Act  of  May  12,  1847,  (Laws  of  1847,  p.  323, 
§  16,)  defines  the  jurisdiction  and  powers  of  the  present  supreme  court;  and 
declares  that  former  laws  shall  be  applicable  to  such  court,  its  powers  and  duties, 
the  proceedings  therein,  etc.,  so  far  as  they  can  be  applied  and  are  consistent 
with  that  act,  and  the  new  constitution. 

Section  77  provides  that  any  matter  theretofore  usually  referred  to  a  clerk, 
master  in  chancery  or  referee,  may  be  referred  to  a  clerk  of  the  court,  county 
judge,  etc.,  or  other  suitable  person  or  persons,  and  with  the  same  powers  as  were 
formerly  possessed  by  such  officer  or  person.     (Id.  p.  344.) 

And  the  Code  of  Procedure  has,  by  various  provisions,  substituted  referees  m  the 
place  of  the  former  masters  in  chancery. 

Referees  are  appointed  by  the  court,  in  each  particular  case,  and  named  in  the 
order  of  reference. 

Section  273  of  the  Code  directs  that  in  all  cases  of  reference,  the  parties  as  to  . 
whom  issues  are  formed  in  the  action,  (except  when  the  defendant  is  an  infant,  or 
an  absentee,)  may  agree  in  writing  upon  a  person  or  persons,  not  exceeding  three, 
and  a  reference  shall  be  ordered  to  him  or  them,  and  to  no  other  person  or  persons. 
And  if  such  parties  do  not  agree,  the  court  shall  appoint  one  or  more  referees,  not 
more  than  three,  who  shall  be  free  from  exception.  And  no  person  shall  be 
appointed  referee  to  whom  all  the  parties  in  the  action  shall  object,  except  in 
actions  for  divorce.  And  no  judge  or  justice  of  any  court  shall  sit  as  referee  in 
any  action  pending  in  the  court  of  which  he  is  judge  or  justice,  and  not  already 
referred,  unless  the  parties  otherwise  stipulate. 

In  divorce  cases,  the  court  can,  in  no  case,  order  a  reference  to  a  referee  nom- 
inated by  either  party.     (Rule  87,  Supreme  Court.) 

It  is  not  necessary  that  the  parties,  or  their  attorneys,  subscribe  a  written  con- 
sent to  a  reference,  where  they  consent  in  open  court  to  the  entry  by  the  clerk  of 
such  an  order.  (Waterman  x.  Waterman,  37  How.  36;  People  v.  McCrinnis,  1 
Park.  387.    See  Biddell  v.  Diddell,  3  Ab.  167,  171,  n.) 

Any  person,  not  a  party  to  the  suit,  or  interested  therein,  agreed  upon  by  the 
parties  or  nominated  by  the  court,  may  be  appointed  referee.  It  is  not  usual, 
however,  to  appoint  as  referee  any  one  who  is  not  an  attorney  or  counsellor,  or 
the  clerk  of  the  court. 

The  consent  of  the  parties  to  refer  a  cause,  and  a  memorandum  of  the  judge, 
made  by  him  on  his  calendar  that  the  cause  has  been  referred,  naming  the  ref- 
eree, does  not  constitute  such  person  an  officer  with  power  to  administer  a  legal 
oath.  The  court  must  make  an  order  appointing  some  proper  person  referee. 
An  entry  at  least,  in  the  minutes  of  the  court  is  necessary.  (Bonner  v.  McPhail, 
31  Barb.  106  ;  Litchfield  v.  Bunnell,  5  How.  Pr.  341 ;  S.  C.  1  Code  Rep.  N.  S.  42 ; 
9  N.  Y.  Leg.  Obs.  182.)  An  order  of  reference,  made  after  the  report  of  the  ref- 
eree is  filed,  with  the  consent  of  both  parties  that  it  be  entered  nunc  pro  tunc,  will 
not  relate  back,  so  as  to  give  to  an  extra-judicial  oath  the  effect  of  an  oath  legally 
administered,  on  which  a  charge  of  perjury  can  be  sustained.     (Ibid.) 

No  referee  should  proceed  a  step  in  the  exercise  of  his  duties  without  a  certified 
copy  of  the  order  appointing  him  in  his  hands.     (Bonner  v.  McPhail,  supra.) 

The  court  must  be  satisfied  that  the  selection  made  by  the  parties  is  a  proper 
one.     (Litchfield  v.  Burwell,  supra.) 

In  Scuddrn-  v.  Snow,  (2  How.  96,)  it  is  held  that  the  court  must  make  an  order 
of  reference  ;  and  that  it  is  not  sufficient  if  made  by  a  judge  at  chambers. 

In  Whalen  v.  Supervisors  of  Albany  County.  (6  How.  Pr.  278,)  and  Luddington 
v.  Taft,  (10  Barb.  448,)  it  is  held  that  an  order  may  be  entered  nunc  pro  tunc,  on 
a  written  stipulation  that  the  case  may  be  referred. 
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It  is  competent  for  the  supreme  court,  at  general  term,  where  an  appeal  has 
been  taken  from  that  part  of  a  judgment  for  a  divorce  which  fixes  the  amount  of 
alimony,  to  order  a  i-eference  to  determine  what  would  be  a  suitable  amount. 
(Forrest  v.  Forrest,  25  N.  Y.  501 ;  S.  G.  6  Duer,  102 ;  3  Bosw.  640.) 

An  affidavit  on  which  to  obtain  an  order  of  reference  must  be  made  by  the  party  ; 
unless  a  sufficient  excuse  is  given  why  it  is  not.  Where  the  attorney  makes  it,  a 
valid  excuse  for  its  not  being  made  by  the  party  is  always  required.  (Merick  v. 
Smith,  2  How.  Pr.  7  ;  Moss  v.  Beeeher,  id.  157 ;  Little  v.  Bigelow,  id.  164  ;  Bolton 
v.  McCullouyli,  id.  165  ;   Wood  v.  Crowner,  4  Hill,  54S.) 

Where  a  motion  to  refer  is  opposed  on  the  ground  that  difficult  questions  of  law 
will  arise,  the  opposing  affidavits  must  set  forth  what  such  questions  are,  in  order 
that  the  court  may  be  enabled  to  judge  whether  they  are  questions  of  real  diffi- 
culty.    (Dewey  v.  Field,  13  How.  Pr.  437.) 

The  powers  and  duties  of  referees  on  the  trial  of  issues  in  an  action,  have  been 
already  considered.     (Ante  vol.  I,  p.  316,  note  6.) 

We  are  now  to  speak  only  of  references,  and  the  powers  and  duties  of  referees, 
in  proceedings  subsequent  to  judgment. 

The  general  powers  of  referees,  in  such  proceedings,  are  not  prescribed  in  any 
section  of  the  Code,  or  the  rules  of  court.  References  of  this  kind,  it  seems,  are 
therefore  governed  by  Rule  97  of  the  Supreme  Court,  which  provides  that  "  in 
cases  where  no  provision  is  made  by  statute,  or  the  rules  of  the  court,  the  pro- 
ceedings shall  be  according  to  the  customary  practice,  as  it  has  heretofore  existed 
in  the  court  of  chancery  and  supreme  court,  in  cases  not  provided  for  by  statute, 
or  the  written  rules  of  the  court." 

Section  272  of  the  Code  relates  only  to  the  trial  of  issues,  before  referees.  Hence, 
the  provisions  thereof  respecting  the  powers  of  referees  to  punish  for  contempts, 
etc.,  and  to  amend  the  pleadings  and  summons,  are  not  applicable  to  mere  inter- 
locutory references.  (Van  Sant.  Eq.  Pr.  523.)  A  contempt,  committed  before  a 
referee,  may  be  punished  by  the  court.  (Matter  of  Seeley,  6  Ab.  217,  n.)  It  has 
been  decided  that  on  a  reference  in  a  foreclosure  suit,  to  compute  the  amount  due, 
and  to  take  proof  of  the  allegations  in  a  complaint,  as  against  an  absent  defendant, 
etc.,  the  parties  who  have  appeared  and  answered  are  concluded  by  the  order,  as 
to  the  issues  in  the  pleadings ;  and  the  referee  has  no  power  to  examine  the  plain- 
tiff as  to  any  facts,  except  those  relating  to  payments  on  the  mortgage  ;  nor  to 
examine  an  absent  defendant,  in  behalf  of  his  co-defendants,  as  to  a  defence  of 
fraud  set  up  in  his  answer.     (McCracken  v.  Valentine,  9  N.  Y.  43.) 

And  generally  the  facts  and  issues  established  by  the  interlocutory  decision  and 
order  are  to  be  taken  as  conclusive,  by  the  referee,  for  the  pui-poses  of  the  refer- 
ence.    (Van  Sant.  Eq.  Pr.  523.) 

A  referee,  in  these  cases,  is  a  mere  substitute  for  a  master  in  chancery,  and 
must  conform  to  the  rules  and  practice  of  the  court,  so  far  as  they  are  applicable 
under  the  Code.  (lb.  ;  Palmer  v.  Palmer,  13  How.  Pr.  363 ;  Ketclium  v.  Clark, 
22  Barb.  319  ;  Graves  v.  Blanchard,  4  How.  Pr.  303  ;  Van  Zandt  v.  Cobb,  10  id 
348.)  The  general  powers  and  duties  of  referees,  in  such  cases,  not  being  pre- 
scribed by  the  Code,  nor  by  the  rules  of  the  court,  are  the  same  as  those,  formerly 
possessed  by  masters  while  proceeding  in  the  execution  of  a  decretal  order.  That 
part  of  the  former  practice  in  chancery,  or,  at  least,  so  much  of  it  as  is  not  incon- 
sistent with  the  Code,  is  still  in  force.     (Van  Sant.  Eq.  Pi-.  523.) 

Section  421  of  the  Code  enacts  that  every  referee  appointed  pursuant  to  that  act 
shall  have  power  to  administer  oaths,  in  any  proceeding  before  him,  and  shall 
have,  generally,  the  powers  previously  vested  in  a  referee  by  law.  And  it  has 
been  decided  that  a  referee  under  the  Code  is  not  merely  a  substitute  for  a  mas- 
ter under  the  former  practice,  but  is  clothed  with  the  powers  of  a  judge  at  special 
term.  When  a  specific  question  is  referred  to  him,  his  office  resembles  that  of  a 
master.  When  the  whole  issue  is  referred  to  him,  he  takes  the  place  of  the  court ; 
and  his  report  thereon  stands  as  its  decision.  (Graves  v.  Blanchard,  4  How.  Pr. 
303  ;  S.  C.  3  Code  Rep.  27.) 

It  is  the  business  of  a  referee  appointed  to  take  evidence,  to  take  all  that  is 
offered,  and  leave  it  to  the  court  to  determine,  on  the  hearing  of  the  matter,  what 
is  0]'  is  not  competent.     (Scott  v.  William*,  23  How.  393.) 

Where  a  cause  is  referred,  and  the  order  is,  simply,  that  the  referee  "take  and 
state  an  account,"  he  is  a  mere  substitute  for  a  master  under  the  old  chancery 
practice ;  and  he  must  be  governed  by  the  rules  that  governed  that  practice. 
(Palmer  v.  Palmer,  13  How.  Pr.  363.)     Section  469  of  the  Code,  and  Rule  97  of  the 
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Supreme  Court,  retain  in  force  the  former  chancery  practice,  in  such  cases,  where 
it  can  be  applied.  (lb.  See  also,  Ketchum  v.  Clark,  22  Barb.  319 ;  Elmore  v. 
Thomas,  7  Ab.  70.) 

The  objection  that  the  court  had  no  jurisdiction  to  make  the  order  of  reference 
may  be  raised  at  any  time.  (Garde  v.  Sheldon,  3  Barb.  235.)  But  all  objection 
to  the  regularity  of  an  order  of  reference  will  be  waived  by  an  appearance  and 
proceeding,  for  several  days,  without  objection.  (lb.  ;  Quinn  v.  Lloyd,  7  Bob. 
157  ;  Ballard  v.  Burrows,  2  id.  206  ;  and  cases  cited  in  note,  3  Ab.  171 ;  Claflin  v. 
Farmers',  etc.,  Bank,  25  N.  Y.  296  ;   Ubsdell  v.  Moot,  3  Ab.  142  ;  S.  C.  1  Hilt.  173.) 

The  simple  order  of  admitting  proof,  is  in  the  discretion  of  a  referee.  (Gibson 
v.  Pearsall,  1  E.  D.  Smith,  90.) 

Until  a  referee  has  signed  his  report,  and  the  same  is  in  readiness  for  delivery, 
the  case  is  under  his  control,  and  he  may,  in  his  discretion,  withhold  his  report 
and  open  the  cause,  for  the  purpose  of  receiving  further  evidence.  (Ayrault  v. 
Sackett,  17  How.  Pr.  507;  S.  C.  9  Ab.  154,  n.;  Williams  v.  Hayes,  20  N.  Y.  58; 
Dir.ffuid  v.  Ogilvie,  3  E.  D.  Smith,  527  ;  Cleapeland  v.  Hunter,  1  "Wend.  104.)  And 
where  such  discretion  has  been  exercised,  it  will  be  presumed  it  has  been  exer- 
cised discreetly.  (Cleaveland  x .  Hunter  ;  Ayrault  v.  Sackett ;  Williams  v.  Hayes, 
supra.)  But  should  the  power  be  abused,  the  court  would  apply  a  remedy,  after 
the  making  of  the  report,  on  the  fact  of  such  abuse  being  shown.  (Ayrault  v. 
Sackett,  supra.) 

Evidence  which  a  referee  professes  to  admit  absolutely,  cannot  be  in  fact 
received  de  bene  esse,  and  then,  when  his  report  is  made  up,  be  rejected  by  him. 
(Allen  v.  Way,  7  Barb.  585 ;  S.  C.  3  Code  Rep.  243.)  In  Brooks  v.  Christopher, 
(5  Duer,  216,)  the  declarations  of  a  third  party  were  received  with  the  proviso  that 
they  should  be  stricken  out  unless  the  defendant  supplied  certain  other  proposed 
evidence.  For  the  want  of  such  evidence,  the  referee  struck  out  the  declarations. 
Held,  that  the  court  would  not  interfere  with  the  report,  unless  the  reception  of 
such  evidence  was  duly  excepted  to  by  the  party  aggrieved.  In  Bihin  v.  Bihin, 
(17  Ab.  19,)  the  referee  received  competent  evidence,  subject  to  exception,  and  to 
a  future  decision  whether  he  would  or  would  not  allow  it  to  be  considered,  in  the 
report.  It  was  held  that,  although  an  exception  was  taken,  to  the  conditional 
reception  of  such  testimony,  it  would  be  of  no  avail  in  case  the  referee  decided  to 
retain  it. 

"Where  it  is  certain  that  the  party  could  not  have  been  misled,  a  variance 
between  the  pleadings  and  the  proof  may,  under  the  provisions  of -the  Code,  be 
disregarded,  without  amendment,  by  a  referee,  as  well  as  by  a  judge.  (Harmony 
v.  Bingham,  1  Duer,  210 ;  S.  C.  12  N.  Y.  99.)  In  case  of  such  a  variance,  the 
refei-ee  should  not  dismiss  the  complaint,  but  should,  if  the  evidence  is  sufficient, 
render  a  decision,  and  allow  the  court,  in  its  discretion,  to  amend  the  pleadings, 
iinder  §  173  of  the  Code.  (Hart  v.  Hudson,  6  Duer,  295.)  Under  recent  amend- 
ments of  the  Code,  referees  possess  all  the  powers  of  the  court  in  granting  amend- 
ments of  pleadings ;  and  the  decision  of  a  referee,  denying-  an  application  to 
amend,  if  reviewable  at  all,  can  only  be  reviewed  on  appeal  from  the  judgment. 
(Woodruff  \.  Dickie,  5  Rob.  619 ;  S.  C.  31  How-.  164.) 

A  referee  cannot  punish  for  a  contempt.  Hence  he  cannot  strike  out  the  com- 
plaint, on  the  ground  of  the  plaintiff's  refusal  to  produce  books  and  papers  upon 
a  subpoena  duces  tecum.     (Bonesteel  v.  Lynde,  8  How.  Pr.  226,  352.) 

Exceptions  to  the  findings  of  fact  made  by  a  referee  are  idle,  and  of  no  avail. 
The  decision  of  a  referee  is  always  open  to  review,  in  the  supreme  court,  upon  the 
facts,  without  any  exception  taken.  The  court  will  always  look  into  the  evidence, 
if  the  question  is  raised,  so  far  as  to  see  whether  there  is  evidence  tending  to 
prove  the  facts,  or  any  of  them,  as  found  by  the  referee ;  and  no  exception  is 
necessarv  in  order  to  raise  the  question.  (Leffler  v.  Field,  50  Barb.  410;  S.  C. 
33How.*385.) 

After  a  referee  has  made  and  delivered  his  report,  he  cannot  be  required,  or 
allowed,  to  make  any  new  findings,  either  of  law  or  fact.  His  jurisdiction  is  then 
determined.  (Nelson  v.  Ingersoll,  21  How.  Pr.  1 ;  Leffler  v.  Field,  33  id.  385 ; 
Voorhis  v.  Voorhis,  50  Barb.  119.) 

The  name  of  a  party  is  not  properly  a  part  of  a  pleading,  and  cannot,  therefore, 
be  stricken  out  by  a  referee.     (Billings  v.  Baker,  6  Ab.  213.) 

A  referee  appointed  in  supplementary  proceedings  possesses  no  control  over  the 
person  of  the  defendant.  He  cannot  compel  an  appearance,  nor  punish  him  for  a 
disobedience  of  orders.     In  case  of  disobedience,  he  must  report  the  fact  to  the 
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To  what  master  references  are  to  be  made. —  1.  References  of  course] 
An  order  for  a  reference,  when  entered  of  course — unless  it  is  a  refer- 
ence of  exceptions — must  be  executed  by  a  master  residing  in  the 
same  county  with  the  solicitor  wh«  obtained  the  order,  unless  a  differ- 
ent master  is  agreed  upon  by  the  parties.  Or,  if  there  is  no  master 
[*470]  in  the  same  ^county  legally  competent,  the  order  may  be 
executed  by  a  master  in  an  adjoining  county. (u) 

2.  Special  orders  of  reference.']  If  the  reference  is  by  a  special  order 
or  decree  of  the  court,  it  may  be  made  to  any  particular  master  by 
name,  or  to  any  master  in  a  particular  county  or  place,  in  the  discre- 
tion of  the  court.  And  if  no  particular  master,  or  county,  or  place  is 
specified,  the  order  or  decree  must  be  executed  by  an  injunction  master 
or  a  taxing  or  exception  master  only;  unless  some  other  master  is 
agreed  upon  by  the  parties. (v)  (8) 

"Where  the  decree  directing  a  reference  is  general,  if  the  parties  do 
not  agree  upon  a  master  to  execute  the  same,  the  party  entitled  to 
prosecute  the  decree  must  carry  it  into  the  office  of  an  injunction 
master,  or  of  a  taxing  or  exception  master ;  and  it  is  irregular  to 
carry  it  into  the  office  of  an  ordinary  master  to  be  executed,  except 
by  consent. (w) 

(u)  Rule  99. 

(v)  Idem. 

(wj)  Quackenbush  v.  Leonard,  10  Paige,  131. 


judge.  (Green  v.  Bullard,  8  How.  Pr.  313,  318.)  Such  a  referee  is  to  report  the 
evidence,  or  the  facts,  to  the  judge  who  appointed  him.  (Hatch  v.  Weylmrn,  8 
How.  Pr.  163,  166 ;  Smith  v.  Johnson,  7  id.  39  ;  Merritt  v.  Sloeum,  6  id.  350.)  If 
he  is  appointed  for  the  express  purpose  of  reporting  the  facts,  he  must  include  the 
evidence  at  large.  (Dorr  v.  Noxon,  5  How.  Pr.  29.)  The  referee  may,  in  his  dis- 
cretion, allow  corrections  or  explanations  to  be  made  by  any  party  to  the  examina- 
tion, even  after  it  has  been  concluded  and  certified  by  him.  (Corning  v.  Tooker, 
5  How.  Pr.  16.)  The  referee  is  to  decide  what  effects  are  to  be  delivered,  and 
should  specify  particularly  as  to  the  manner  of  delivery  ;  and  when  articles  are 
mixed,  he  should  specify  what  are  exempt,  and  what  the  receiver  may  take. 
(Dickersonv.  Van  Tine,  1  Sandf.  724.)  An  examination  before  a  referee,  when 
once  closed,  cannot  be  re-opened  on  the  direction  of  the  referee.  It  can  only  be 
re-opened  on  the  special  direction  of  the  judge.  (Orr's  Case,  2  Ab.  457.)  The 
power  of  the  referee  over  the  defendant  ends  with  the  conclusion  of  the  examina- 
tion,    (lb. ;  Hudson  v.  Plets,  11  Paige  180 ;  S.  C.  3  N.  Y.  Leg.  Obs.  120.) 

See  Swift  v.  IVylie,  (5  Rob.  680),  where  the  authority  which  may  be  conferred 
upon  and  exercised  by  referees  is  discussed. 

(8)  It  is  not  proper  to  make  an  order  of  reference  at  chambers.  It  should  be 
applied  for  at  a  special  term.  (Scudder  v.  Snow,  29  How.  Pr.  95.)  Yet  it  is  com- 
petent for  the  court,  at  a  general  term,  where  an  appeal  has  been  taken  from  that 
part  of  a  judgment  for  a  divorce  which  fixes  the  alimony,  to  order  a  reference  in 
order  to  determine  what  would  be  a  suitable  amount.  (Forrest  v.  Forrest,  25  N. 
Y.  501 ;  S.  C.  6  Duer,  102 ,-  3  Bosw.  640.) 

The  court  is  not  deprived  of  the  power  to '  order  a  reference,  in  a  proper  case, 
for  the  reason  that  the  parties-have  neglected  to  move  for  it.  (Church  v.  Freeman, 
16  How.  Pr.  297 ;  O'Brien  v.  Bowes,  4  Bosw.  657,  661 ;  S.  C.  10  Ab.  106.  See, 
also,  Goodyear  v.  Brooks,  4  Rob.  682 ;  S.  C.  2  Ab.  N.  S.  296.) 
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3.  References  in  Neio  York  city.]  An  order  of  reference,  when  obtained 
of  course  by  a  solicitor  residing  in  the  city  of  New  York,  unless  it  is 
a  reference  of  exceptions,  must  specify  the  name  of  the  master.  If 
the  parties  or  their  solicitors  do  not  agree  upon  a  master  to  be  desig- 
nated in  the  order,  the  register,  assistant  register,  or  clerk  entering 
the  same,  must  select  the  name  of  one  of  the  masters  residing  in  that 
city,  by  lot,  to  be  inserted  therein.  And  if  such  master  is  absent  from 
the  city,  or  is  interested  in  the  object  of  the  reference,  or  otherwise 
legally  disqualified  from  executing  the  order,  the  name  of-  another  is 
to  be  selected  in  the  same  manner. (a;) 

The  act  of  March  4, 1840,  concerning  masters  in  chancery,(y)  author- 
izes the  assistant  vice-chancellor  of  the  first  circuit  to  execute  the 
powers  and  duties  of  masters  in  chancery,  in  such  cases  as  the  chan- 
cellor may  direct,  in  the  same  manner  as  other  vice-chancellors  may 
execute  such  duties.  In  pursuance  of  this  section,  the  chancellor  made 
an  order,  on  the  24th  of  March,  1840,  by  which  the  assistant  vice-chan- 
cellor of  the  first  circuit  is  designated  as  the  injunction  master  of  that 
circuit.  And  he  is  authorized  to  execute  every  power  and  duty  which 
the  former  injunction  master,  as  such,  was  authorized  to  execute.  In 
other  cases  also,  where  by  the  rules  and  practice  of  the  court  a  refer- 
ence to  compute  the  amount  due  upon  a  mortgage,  or  any  other  refer- 
ence, is  to  be  executed,  (except  references  in  causes  belonging  to  the 
fourth  class  of  calendar  cases,)  or  where  any  other  duty  is  to  be  per- 
[*471]  formed  by  *an  ordinary  master,  such  reference  may  be 
executed,  or  such  duty  may  be  performed,  by  the  said  assistant  vice- 
chancellor,  with  his  assent ;  although  no  special  directions  to  that  effect 
are  contained  in  the  order  of  reference,  or  otherwise. 

4.  References  of  exceptions.]  A  reference  of  exceptions  is  to  be  ex- 
ecuted by  such  vice-chancellor  as  may  be  agreed  upon  by  the  parties, 
with  his  assent,  or  by  an  exception  master  who  may  be  thus  agreed 
upon,  or  by  the  exception  master  who  is  nearest  or  most  convenient 
to  the  residence  of  the  solicitor  of  the  party  excepting,  or  to  the 
residence  of  the  solicitor  of  the  adverse  party,  and  who  is  legally 
competent  to  execute  the  reference.  But  when  the  solicitors  of  both 
parties  reside  more  than  thirty  miles  from  any  exception  master  who 
is  competent  to  act,  the  reference  may  be  executed  by  any  other 
master  nearest  or  most  convenient  to  the  residence  of  either  of  such 
solicitors,  or  by  the  nearest  exception  master,  (z) 

(x)  Rule  99. 

(V)  Laws  of  1840.  p.  26,  }  3. 

(s)  Rale  99. 
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5.  Where  there  has  been  a  previous  reference.]  Where  there  has  been 
one  reference  on  exceptions  to  an  answer,  if  a  second  or  third  answer 
is  referred  for  insufficiency,  on  the  old  exceptions,  it  should  be 
referred  to  the  same  master,  if  he  is  still  in  office  and  is  legally  com- 
petent to  act  in  the  case,  (a) 

Change  of  master.]  After  a  cause  has  been  referred  to  a  master,  it 
cannot  be  withdrawn  from  that  master  without  an  order  of  the  court. 
And  such  an  order  will  not  be  made,  unless  on  very  special  occasions, 
such  as  the  incapacity  of  the  master,  from  illness,  to  attend  to  the 
business ;  which,  to  justify  such  a  removal,  must  be  shown  to  be  of  a 
very  urgent  nature. (b)  (9)      In   one   case,(c)    it   appears   that   Lord 

(a)  Lesgott  v.  Dubois,  3  Paige,  477. 

(6)  2  Dan.  791. 

(c)  Anon.  9  Ves.  341. 


(9)  In  Fern-eat  v.  Forrest,  (3  Bosw.  650,)  unreasonable  delay  on  the  part  of  the 
referee,  in  proceeding-  with  the  reference,  or  granting-  an  adjournment  for  an 
unreasonable  time,  against  the  wish  of  one  of  the  parties,  was  held  good  cause  for 
substituting  another  person  as  referee,  with  directions  to  proceed  with  the  refer- 
ence. In  that  case,  (which  was  a  reference  as  to  alimony,  in  a  divorce  suit,)  an 
adjournment  against  the  objections  of  the  plaintiff's  counsel,  from  June  till  Octo- 
ber, partly  on  the  ground  that  the  defendant's  counsel  was  about  to  go  to  Europe, 
and  partly  on  the  ground  that  a  vacation  and  relief  from  the  duty  of  proceeding 
with  the  reference  was  proper,  was  held  unreasonable ;  and  the  court  directed 
that  the  order  of  reference,  so  far  as  it  designated  the  referee,  should  be  vacated, 
and  a  new  referee  appointed,  unless  the  defendant  consented  to  vacate  the 
adjournment  and  go  on  with  the  reference. 

But  where  an  action  for  divorce  is  referred,  it  is  not  sufficient  ground  for  chang- 
ing the  referee  that  he  was  referee  in  a  former  action  between  the  same  parties, 
and  in  that  action  decided  in  favor  of  the  same  plaintiff.  (Clark  v.  Clark,  1  Rob. 
157.     See,  also,  White  v.  iSmitli,  1  Lans.  469.) 

A  referee  will  not  be  removed,  although  irregularly  appointed,  if  it  appears 
that  the  complaining  party  appeared  before  him,  for  several  days,  without  objec- 
tion.    (Quinu  v.  Lloyd,  7  Rob.  157.) 

Where,  in  a  cause  only  referable  by  consent,  the  attorney  of  one  of  the  parties 
consents  to  refer  to  a  person  named,  the  court  cannot  substitute  a  new  referee 
without  the  same  consent.  (Billings  v.  Vanderbrek,  15  How.  Pr.  295  ;  S.  C.  6  Ab. 
213.  See  Schermerhorn  v.  Vrui  Aim,  13  How.  Pr.  82;  Sharp  v.  Mayor,  etc.,  of 
New  York,  31  Barb.  579.)  "When  the  decision  of  a  referee  is  reversed  entirely  on 
questions  of  law,  there  is  no  reason  why  he  cannot  render  a  fair  and  impartial 
finding  on  the  law  as  it  is  declared  by  the  court.  Hence  there  is  no  ground  for 
substituting  a  new  referee  in  such  a  case.  (lb.)  But  if  the  decision  is  reversed 
on  the  facts,  e.  g.  for  the  reason  that  the  referee's  finding  was  against  the  weight 
of  evidence,  then  it  is  proper  to  send  the  case  to  a  new  referee.  (lb.)  After  a 
party  has  given  notice  and  proceeded  with  the  trial  before  the  referee,  it  is  too 
late  for  him  to  apply  for  an  order  to  change  the  referee.     (lb.) 

In  White  v.  Smith,  (1  Lans.  469,)  where  the  referee  erred  on  a  question  of  pay- 
ment, e.  g.  in  deducting  the  payment  from  a  smaller  sum  than  the  plaintiff  stated 
as  originally  due,  leave  was  granted  to  move  for  a  new  referee,  under  the  old 
order  of  reference. 

"Where  a  new  trial  is  granted,  on  the  application  of  either  party,  the  general 
practice  is  to  vacate  the  order  of  reference,  and  refer  the  case  to  a  new  referee. 
In  such  a  case,  it  is  a  question  addressed  entirely  to  the  discretion  of  the  court, 
whether  or  not  the  referee  shall  be  retained  or  removed.  (Sharp  v.  Mayor,  etc, 
of  New  York,  19  How.  Pr.  193  ;  S.  C.  31  Barb.  579.)  When  a  new  trial  is  ordered, 
a  new  referee  will  be  appointed  on  the  same  grounds,  and  for  the  same  reasons, 
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Eldon  directed  a  cause  to  be  removed,  on  the  allegation  of  counsel, 
that  he  found  the  master  in  such  a  state,  from  his  advanced  age  and 
infirmity,  that  it  was  not  proper  to  go  into  the  business  before  him. 
Sometimes,  where  a  master  has  died  and  a  successor  has  not  been 
appointed,  the  court  will  make  an  order  that  the  cause,  if  the  matter 
of  the  reference  requires  immediate  attention,  should  be  transferred 
to  another  master. (d) 

Fixing  time  and  place  of  hearing.]  Upon  bringing  into  the  master's 
office  a  decree  or  order  of  reference,  the  master  must  assign  a  day 
and  place  for  hearing  the  parties. (e) 

It  is  customary  to  deliver  to,  and  leave  with  the  master,  a  certified 
copy  of  the  decree  or  order  of  reference  for  his  use.  And  this  has 
[*472]  ^recently  been  held  to  be  absolutely  necessary.  Thus,  in  the 
case  of  Quackenbush  v.  Leo?iard,(f)  the  chancellor  decided  that  it  is 
irregular  for  the  master  to  issue  a  summons  to  proceed  upon  a 
reference,  until  the  decree  is  actually  entered  and  an  authenticated 
copy  thereof  brought  into  his  office.  The  possession  of  the  decree  or 
order  of  reference  by  the  master  is  necessary,  not  only  that  he  may 
know  he  has  authority  to  execute  the  reference  and  to  summon 
parties  to  appear  before  him,  but  also  to  enable  him  to  exercise  a 
proper  discretion  in  fixing  a  reasonable  time  for  the  survice  of  the 
summons  upon  the  parties  who  are  to  attend  before  him,  in  reference 
to  the  nature  of  the  matters  to  be  inquired  into,  and  the  residence 
of  such  parties  and  their  solicitors. (g)  (10) 

(d)  i  Dart  782. 

(e)  Knle  100. 

(/)  10  Paige,  131. 
(»)  Ibid. 


which  require  a  new  jury  to  retry  a  cause  in  which  a  verdict  has  been  had,  and  a 
new  trial  ordered.     (Terwilliger  v.  Wheeler,  35  Barb.  620.) 

It  is  not  a  sufficient  reason  for  removing  a  referee  that  he  occupies  the  same 
office  with  the  plaintiff's  attorney,  if  that  fact  was  known  to  the  defendant  when 
he  consented  to  the  reference.  (Perry  v.  Moore,  2  E.  D.  Smith,  32 ;  S.  C.  3  Code 
Rep.  221.) 

Where  two  of  three  referees  have  died  pending  a  reference,  it  is  a  matter  of 
course  to  vacate  the  order.     (Emmet  v.  Bowers,  23  How.  Pr.  300.) 

(10)  Under  the  Code,  the  actual  service  of  a  copy  of  the  order  of  reference  is 
frequently  omitted,  in  practice,  until  the  hearing.     (Van  Sant.  Eq.  Pr.  524.) 

It  is  proper  and  usual  for  the  referee  to  appoint,  in  writing,  a  time  and  place 
for  the  hearing  of  the  cause,  a  copy  of  which  appointment  should  be  served  with 
or  before  the  notice  of  hearing.  (Sage  v.  Moslier,  17  How.  Pr.  364.)  But  in  /Ste- 
phens v.  Strong,  (8  id.  339,)  it  is  held  that  it  is  not  necessary  the  referee  should 
fix  the  time  and  place  of  hearing,  in  writing. 

If  the  order  does  not  fix  the  place  of  reference,  it  is  usually  appointed  in  the 
county  where  the  referee  resides,  or  in  which  the  action  is  triable  ;  though  there 
is  no  rule  of  court  compelling  it  to  be  held  there.  (Van  Sant.  Eq.  Pr.  525.)  But 
when  a  reference  is  ordered  upon  a  judgment  on  the  defendant's  failure  to  answer, 
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The  discretionary  power  committed  to  the  master,  in  this  respect, 
by  the  100th  rule,  must  be  exercised  in  such  a  manner  as  to  do  justice 
to  both  parties.  And  he  should  not  permit  the  party  who  has  the 
prosecution  of  the  reference,  to  fix  the  time  and  place  thereof,  and 
the  time  of  service  of  the  summons,  so  as  to  suit  his  own  convenience 
only,  (h) 

/Summons. 

Nature  and  form, .]  The  parties  who  are  interested  in  the  subject 
matter  of  the  reference,  are  brought  before  the  master  by  means  of  a 
summons  or  warrant.  (11) 

A  summons  is  a  paper  entitled  in  the  cause  and  signed  by  the 
master,  appointing  a  time  and  place  for  the  parties  concerned  to 
attend  him  on  the  matter  of  the  reference.  The  summons  itself  is 
very  general  in  its  form ;  but  it  is  usually  followed  by  an  under- 
writing, or  memorandum,  expressing  the  object  of  the  attendance. 

A  summons  may  be  issued  by  the  master  to  compel  the  attendance 

(ft)  10  Paige,  131. 


if  must  lie  executed  in  the  county  in  which  the  action  is  triable,  unless  the  court 
shall  otherwise  order.     (Rule  33  of  Supreme  Court.) 

Both  time  and  place  may  be  fixed  by  the  referee  in  the  summons  which  he  issues 
to  the  parties  to  attend. 

(11)  Mr.  Van  Santvoord  (Eq.  Pr.  525)  thinks  the  practice  of  issuing  a  summons 
is  still  proper  to  be  pursued,  in  all  cases ;  though,  he  observes,  it  is  quite  com- 
mon for  a  party  prosecuting  an  interlocutory  reference  to  obtain  from  the  referee 
a,  simple  appointment  of  the  time  and  place,  and  thereupon  to  serve  an  ordinary 
notice  of  hearing  upon  the  adverse  attorney,  and,  in  case  of  his  failure  to  attend, 
proceed  with  the  reference  ex  parte ;  unless,  indeed,  the  testimony  of  the  party, 
himself,  is  required  upon  the  hearing ;  in  which  case,  a  summons  by  the  referee 
must  be  first  issued,  in  order  to  enforce  his  attendance. 

"Where  it  is  necessary  to  have  the  evidence  of  the  parties,  or  any  of  them,  on 
the  hearing  before  the  i-eferee,  they  cannot  be  compelled  to  attend  by  the  process 
of  subpoena,  but  a  summons  must  be  served.  (Van  Sant.  Eq.  Pr.  528.)  And  a 
more  summary  method  may  be  pursued,  to  procure  the  personal  attendance  of  a 
party  as  a  witness,  under  the  general  provisions  of  the  Revised  Statutes.  (2  R.  S. 
4th  ed.  646,  §§57,  59,  60.) 

Section  390  of  the  Code  gives  a  party  to  an  action  the  right  to  examine  the 
adverse  party  as  a  witness,  and  also  provides  that  he  may  be  compelled  in  the 
same  manner  and,  subject  to  the  same  rules  of  examination  as  any  other  witness, 
to  testify,  either  on  the  trial,  or  conditionally,  or  upon  commission. 

It  seems  that  an  examination  upon  a,  reference  in  proceedings  subsequent  to 
judgment,  which  are  consequent  upon,  and  auxiliary  to,  the  trial,  must  be 
regarded  as  an  examination  "  at  the  trial,"  within  the  meaning  of  §  390.  (See  Van 
Sant.  Eq.  Pr.  528,  note  3.) 

The  mode  of  proceeding  to  procure  the  attendance  and  testimony  of  a  party  at 
the  hearing,  on  a  reference,  is  similar,  in  all  respects,  to  that  pursued  to  procure 
the  attendance  and  testimony  of  a  party  before  a  judge,  on  an  examination  before 
trial ;  that  is,  by  service  of  a  notice  upon  the  party,  to  appear,  and  upon  non- 
attendance,  by  service  of  a  summons  upon  him,  and  proceedings  for  contempt 
(Code,  §  391 ;  Van  Sant.  Eq.  Pr.  298,  299,  528 ;  Gauche  v.  Laroche,  14  How  Pr' 
452.) 

12 


Chap.  3.]       PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.  473 

of  parties  for  various  purposes,  during  the  progress  of  the  reference, 
as  well  as  to  bring  them  before  him  primarily. 

The  100th  rule  requires  the  master,  before  whom  a  reference  is  to 
be  had,  to  give  to  the  party  bringing  in  the  decree  or  order  of  ref- 
erence, a  summons  for  the  adverse  party  to  attend  at  the  day  and 
place  appointed  by  him. 

The  summons  for  this  purpose,  is  usually  in  this  form  : 

[Title  of  cause.']     "  By  virtue  of  an  order  of  reference  in  this  cause, 

dated  the day  of ,  I  do  appoint  the day  of at 

[*473]  o'clocls  *mthe  noon,  at  my  office  in  the  village  of ,  to 

consider  of  the  matter  referred.  At  which  time  and  place  all  parties 
concerned  are  to  attend. 

184'V'  \  A.  B.,  Master  in  Chancery." 

Under  the  old  practice,  the  attendance  of  a  party  upon  a  summons 
was  not  required  of  him  until  the  second,  and  in  some  cases,  not  before 
a  third  summons  had  been  served  upon  him.(i)  But  now,  every  sum- 
mons for  attendance  before  a  master,  is  to  be  considered  peremptory.  (A-) 

Underwriting.]  This  summons  should  be  properly  underwritten,  or 
the  nature  of  the  reference  to  be  proceeded  in,  or  the  object  of  the 
attendance  should  be  stated  in  the  body  of  the  summons.  (I)  It  is  not 
absolutely  necessary  that  the  summons  should  be  underwritten ; 
although  that  is  the  usual  practice. (m)  But  the  master,  before  he 
signs  it,  should  see  that  it  is  properly  underwritten,  or  that  there  is 
sufficient  appearing  in  the  body  thereof  to  apprise  the  party  upon 
whom  it  is  served,  of  the  nature  of  the  proceedings  which  are  to  be 
had  before  the  master,  (n)  Even  upon  a  general  summons,  however, 
if  the  party  was  not  misled,  perhaps  the  court  ought  not  to  set  aside 
the  proceedings  for  irregularity,  (o) 

The  form  of  the  underwriting  is  as  follows ; 

"  To  proceed  upon  the  exceptions  to  the  answer  of  the  defendant 
J.  S." 

This,  as  its  name  implies,  is  written  at  the  foot  of  the  summons ; 
and  need  not  be  signed  by  the  master. 

(i)   1  Newl.  Pr.  324. 

(ft)  Knle  104.    The  59th  of  the  English  Orders  ofl828,  is  the  same. 

(!)   Manhattan  Co.  v.  Evertson,  4  Paige,  276. 

(ro)  Id.  278. 

(n)  Id.  lb. 

(o)  Id.  ib. 

13 


474  PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.         [Book  II. 

Service  of  summons.]  The  summons  must  be  served  on  the  adverse 
party  or  his  solicitor  such  time  previous  to  the  day  appointed  for  hear- 
ing as  the  master  may  deem  reasonable,  and  shall  direct — taking  into 
consideration  the  nature  of  the  matters  to  be  examined,  and  the 
residence  of  the  parties. (p) 

But  the  time  of  service,  unless  otherwise  ordered  by  the  court,  must 
not  be  less  than  two  days,  where  the  solicitor  of  the  adverse  party 
resides  in  the  city  or  town  where  the  hearing  is  to  take  place,  and  not 
[*474]  less  *than  four  days  where  he  resides  elsewhere,  not  exceeding 
fifty  miles  from  the  place  of  hearing,  nor  less  than  six  days  if 
over  fifty  and  not  exceeding  100  miles ;  and  where  he  resides  more 
than  100  miles  from  the  place  of  hearing,  not  less  than  eight 
days.(g) 

By  the  122d  rule,  in  all  services  of  orders,  notices,  and  proceedings, 
where  a  time  is  given  or  stated,  the  time,  unless  otherwise  expressly 
provided,  shall  be  taken  to  be  one  day  inclusive,  and  one  day  exclusive. 
But  if  the  time  expires  on  Sunday,  the  whole  of  the  succeeding  day 
shall  be  included. 

In  computing  the  time  of  service  of  a  summons,  the  whole  of  the  day 
on  which  the  same  was  served  is  to  be  excluded,  (r) 

At  the  foot  of  the  summons,  the  master  also  directs  within  what  time 
the  same  is  to  be  served,  as  follows  : 

"  I  direct  that  the  above  summons  be  served  on  the  defendant,  or 
his  solicitor,  two  days  previous  to  the  day  appointed  therein. 

A.  B.,  Master  in  Chancery." 

The  chancellor  has  decided  that  a  personal  service  of  the  summons 
upon  the  party  himself,  to  attend  before  the  master  and  to  produce  or 
execute  papers,  or  to  be  examined,  under  a  decree  or  order  of  the  court, 
is  not  necessary  for  the  purpose  of  bringing  such  party  into  contempt 
for  disobeying  the  summons ;  a  service  upon  his  solicitor  alone  being 
sufficient,  (s) 

Prosecution  of  the  Decree  or  order  of  Reference. 

As  a  general  rule,  the  party  obtaining  an  order  of  reference  is  entitled 
to  the  prosecution  thereof,  in  the  first  instance.     And  where  a  decree 

(p)  Rule  100. 

{q)  Rule  100. 

(»•)   See  Vandenbnrgh  v.  Van  Rensselaer,  6  Paige,  147. 

(s)   Merritt  v.  Annan,  7  Paige,  151. 
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is  made  on  the  hearing,  directing  a  reference  in  which  both  parties 
have  an  interest,  the  complainant's  solicitor  is  entitled  to  prosecute  the 
reference ;  unless  the  court,  in  making  the  decree,  thinks  proper  to 
commit  the  prosecution  thereof  to  the  other  party.(£)  (12) 

In  order,  however,  to  prevent  delay  in  the  prosecution  of  the  decree 
or  order  of  reference  by  the  party  whose  duty  it  is  to  prosecute  it,. it  is 
provided  by  the  101st  rule  that  if  such  party  does  not  procure  and  serve 
the  summons  within  thirty  days  after  the  decree  or  order  is  entered, 
[*475]  *any  other  party  or  person  interested  in  the  matter  of  the 
reference  shall  be  at  liberty  to  apply  to  the  court,  by  motion  or 
petition,  to  expedite  the  prosecution  of  the  decree  or  order. 

The  chancellor  has  lately  decided  that,  under  this  rule,  if  the  com- 
plainant's solicitor  neglects  to  carry  the  decree  into  the  master's  office, 
and  to  take  out  and  serve  a  summons  upon  the  defendant's  solicitor 
within  the  thirty  days,  the  latter  should  apply  to  the  court,  upon 
notice  to  the  adverse  party,  to  have  the  prosecution  of  the  reference 
committed  to  him ;  or  for  such  other  order  as  may  be  proper  to  expe- 
dite the  proceedings. (u) 

The  101st  rule  also  provides,  that  if  after  the  proceedings  have  been 
commenced  by  the  service  of  a  summons  to  attend  before  the  master, 
the  party  entitled  to  prosecute  such  decree  or  order  does  not  proceed 
with  due  diligence,  the  master  shall  be  at  liberty,  upon  the  application 
of  any  other  person  interested,  either  as  a  party  to  the  suit  or  as  com- 
ing in  to  prove  his  debt  or  establish  a  claim  under  the  decree  or  order, 
to  commit  to  him  the  prosecution  of  the  reference.(r) 

It  has  been  decided,  that  where  a  party  wishes  to  take  from  the 
complainant's  solicitor  the  prosecution  of  a  decree  or  reference,  under 
this  clause  of  the  rule,  he  should  give  to  the  solicitor  of  the  complain- 
ant notice  of  the  application  to  the  master,  and  of  the  papers  upon 
which  it  is  founded.  Or,  he  should  deliver  to  the  master  the  evidence 
of  the  complainant's  neglect,  and  procure  a  summons  for  the  adverse 
party,  underwritten  to  show  cause  why  the  prosecution  of  the  decree 
should  not  be  taken  from  him  and  committed  to  the  applicant.  And 
that  upon  the  return  of  this  summons,  the  master  should  proceed  to 

(*)    Qnackenbnsh  v.  Leonard,  10  Paige  131.    Biddulph  v.  Fitzgerald  Sansse  &  Seul.  434,  2 
Dan.  7H2.    Ben.  Off.  Mast.  6. 
(«)  Quaekenbnsh  v.  Leonard,  10  Paige,  131. 
(v)  See  Holley  v.  Glover,  9  Paige,  9. 


(12)  It  seems  this  practice  still  prevails  ;  there  being-  no  provision  in  the  Code, 
authorizing  the  adverse  party  to  notice  the  matter  referred,  for  hearing,  and  take 
the  plaintiff's  default,  or  proceed  on  the  reference,  in  his  absence. 
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decide  the  question ;  after  giving  the  party  a  reasonable  time  to  answer 
the  affidavits  and  other  evidence  upon  which  the  application  was 
founded,  if  copies  thereof  have  not  been  served  with  the  summons. (w) 

It  was  also  settled,  in  the  case  last  referred  to,  that  where  the  evi- 
dence of  the  want  of  due  diligence  exists  in  the  master's  office,  the 
master's  certificate  of  the  fact  is  all  that  is  required.  But  that  the 
complainant  is,  in  all  cases,  entitled  to  notice  of  what  is  intended  to 
be  used  as  evidence  against  him  upon  the  application. 

The  master's  decision  under  this  rule  is  not  conclusive ;  and  if  he 
refuses  the  application  to  commit  the  prosecution  of  the  reference  to 
[*476]  ^another  party,  the  court  may,  upon  a  proper  application  for 
that  purpose,  commit  the  prosecution  to  such  party.(«) 

And  the  court  may  commit  the  prosecution  to  another  party,  although 
the  suit  has  abated,  if  the  party  who  is  entitled  to  prosecute  the  order 
of  reference  neglects  to  revive  the  suit.(y) 

Regulating  course  of  Proceedings. 

At  the  time  and  place  appointed  in  the  summons  for  the  hearing  of 
the  parties,  the  master  must  proceed  to  regulate,  as  far  as  may  be, 
the  manner  of  its  execution ;  as  for  example,  to  state  what  parties  are 
entitled  to  attend  future  proceedings,  to  direct  the  necessary  advertise- 
ments, and  to  point  out  which  of  the  several  proceedings  may  properly 
be  going  on  pari  passu ;  and  as  to  what  particular  matters  interroga- 
tories for  the  examination  of  the  parties  appear  to  be  necessary ;  and 
whether  the  matters  requiring  evidence,  shall  be  proved  by  affidavit 
or  by  examination  of  witnesses ;  and  in  the  latter  case,  if  necessary, 
to  issue  his  certificate  for  a  commission.  And  if  the  master  shall  think 
it  expedient  so  to  do,  he  may  then,  or  upon  any  subsequent  attend- 
ance, and  from  time  to  time,  as  circumstances  may  require,  fix  the  time 
within  or  at  which  any  proceedings  before  him  shall  be  had.(z)  (13) 

(w)  Holley  v.  Glover,  9  Paige,  9.    See,  also,  Quackenbnsh  v.  Leonard,  supra. 

(x)  Wvatt  v.  Sadler,  5  Sim.  450. 

(?/)  Cook  v.  Bolton,  5  Enss.  2S2. 

(z)  Enle  102.    Eng.  Orders  of  1828,  Order  51. 


(13)  Before  entering  upon  the  duties  of  his  office,  the  referee  must  take  and  sub- 
scribe the  oath  of  office  prescribed  by  the  constitution.  (Const,  art.  12,  sec,.  1.) 
Yet  if,  as  often  happens,  no  oath  be  taken,  and  the  parties  proceed  with  the  refer- 
ence without  objection,  they  will  be  held  to  have  waived  their  rig-ht  to  object  to 
the  omission.     (Keator  v.  Ulster  &  Delaware  Plank  JRoad  Co.  7  How  Pr.  43.) 

The  record  need  not  show  that  the  referee  was  sworn.  (Meed  v.  Talford,  10 
Verm.  568 ;  Putnam  v.  Dutton,  8  id.  396.) 

No  referee  should  proceed  a  step  in  the  exercise  of  his  duties,  without  a  certi- 
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Upon  the  return'of  the  first  summons,  the  master  should  regulate 
the  manner  of  executing  the  reference,  and  the  several  steps  to  be 
taken  by  the  parties,  so  far  as  it  can  then  be  conveniently  done ;  and 
at  any  subsequent  attendance  of  the  parties  before  him,  he  should  give 
such  further  directions  in  relation  to  the  proceedings  as  may  become 
necessary,  in  the  progress  of  the  reference. (a) 

It  is  to  be  observed,  that  if  either  party  intends  to  make  use  of  affi- 
davits as  evidence,  upon  the  reference,  he  should,  upon  the  return  of 
the  first  summons,  apply  to  the  master  for  permission  to  do  so.  For  it 
has  been  decided  that  if  the  master  does  not  decide,  at  the  time 
appointed  for  considering  the  decree,  to  admit  affidavits  as  evidence, 
he  cannot  afterwards  receive  them,  unless  by  consent,  (b) 

Master's  right  to  proceed  de  die  in  diem.]  Formerly  a  master  could 
not  proceed  with  a  reference  de  die  in  diem,  without  a  special  order  of 
the  court.(c)  But  by  the  102d  rule,  (which  corresponds  with  the  58th 
[*477]  *of  the  English  Orders  of  1828,)  the  master  is  permitted  to 
proceed  de  die  in  diem,  or  by  adjournment  from  time  to  time,  as  he 
may  think  proper.(14) 

When  he  may  proceed  ex  parte.]  Where  some,  or  one,  but  not  all  of 
the  parties,  attend  the  master  at  the  time  and  place  appointed, 
whether  the  same  is  fixed  by  the  master  personally,  or  upon  a 
summons,  the  master  may  proceed  ex  parte  if  he  thinks  it  expedient, 

(o)  Story  v.  Brown,  4  Paige,  112. 

(6)  Gibbs  v.  Payne,  4  Sim.  554. 

(c)  Purcell  v.  McNamara,  11  Ves.  362. 


fied  copy  of  the  order  of  reference  in  his  hands.  The  order  must  be  entered,  and 
this  is  the  best  proof  of  it.     (Bonner  v.  McPliail,  31  Barb.  106.) 

(14)  The  same  practice  still  prevails,  and  the  fact  that  adjournments  by  a  referee 
were  not  formally  made,  from  one  hearing-  to  another,  will  not  render  the  pro- 
ceedings irregular,  where  both  parties  gave  all  the  testimony  they  desh'ed,  and 
submitted  the  case  on  such  testimony.  (The  Accessory  Transit  Co.  v.  Garrison, 
9  Ab.  141.) 

The  absence  of  counsel  on  a  pleasure  excursion  is  not  sufficient  reason  for  grant- 
ing- an  adjournment.     (Forrest  v.  Forrest,  3  Bosw.  650.) 

A  motion  to  postpone  a  trial  pending-  before  a  referee  on  the  ground  that  a 
material  witness  is  absent,  will  not  be  heard  by  the  court.  Questions  of  that  kind 
must  be  decided  by  the  referee ;  and  if  he  commits  an  error,  the  court  will  correct 
it  on  motion  to  set  aside  his  report.     (Langley  v.  Hickman,  1  Sandf.  681.) 

Referees  may,  on  their  own  motion,  adjourn  for  a  reasonable  time.  This  may 
be  done  without  the  consent  of  the  parties.  The  only  limitation,  in  the  statute,  in 
relation  to  such  adjournments,  is  that  they  shall  "  be  necessary."  (Ex  -parte  Mut- 
ter, 3  Hill,  467.)  Referees  are  allowed  a  reasonable  discretion  in  the  matter  of 
adjournments  ;  and  if  they  unreasonably  refuse  one,  the  report  may  be  set  aside. 
(Forbes'v.  Frary,  3  John.  Cas.  224.) 

For  good  cause  shown,  a  referee  has  the  power  to  postpone  a  hearing.  The 
postponement  being -in  his  discretion,  he  may  impose  such  terms  as  are  usually 
imposed  by  courts,  upon  putting  off  trials.     (Sickles  v.  Fort,  12  Wend.  199.) 

Vol.  II.— 2  17 


477  PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.        [Book  II. 

considering  the  nature  of  the  case.  And  if  he  has  proceeded  ex  parte, 
such  proceeding  shall  not  be  reviewed  by  him,  unless,  upon  a  special 
application  to  him  by  the  party  who  was  absent,  the  master  shall  be 
satisfied  such  party  was  not  guilty  of  wilful  delay  or  negligence. 
And  then  only  upon  payment  of  all  costs  occasioned  by  his  non- 
attendance.  Such  costs  to  be  certified  by  the  master,  at  the  time, 
and  paid  by  the  party  or. his  solicitor  before  he  shall  be  permitted  to 
proceed  on  the  warrant  to  review.(d)  (15) 

Parties  entitled  to  attend  the  Master 

It  has  already  been  mentioned  that  the  master,  upon  the  return 
of  the  first  summons,  may  state  what  parties  may  attend  subsequent 
proceedings  before  him.  The  wide  discretion  given  to  the  master  in 
this  particular,  by  the  rule,  is  doubtless  to  be  exercised  in  subserviency 
to  the  well  established  principles  of  the  court  respecting  parties  in 
equity. 

General  rule.]  The  general  rule  of  the  court  appears  to  be  that  all 
parties  beneficially  interested,  either  in  the  estate,  or  in  the  fund  in 
question,  are  entitled  to  attend  before  the  master  on  all  those  proceed- 
ings which  may  affect  their  interests,  or  increase  or  diminish  their 
proportion  in  the  fund.  Thus,  all  parties  entitled  to  a  distributive 
share  of  a  residue  are  entitled  to  attend  on  those  proceedings  which 
tend  to  increase  or  diminish  the  residuary  fund.(e)  (16)  The  only 
exception  to  this  rule  appears  to  be  the  case  of  a  reference  to  the 
master  of  the  title  to  an  estate  purchased  under  a  decree ;  in  which 
case  the  master  will  only  allow  the  vendor's  solicitor  to  attend  before 

id)  Enle  104. 
(e)  2  Smith,  91. 


(15)  After  the  time  and  place  of  hearing  are  actually  fixed  by  the  referee, 
(whether  by  parol  or  in  writing-,)  and  due  notice  given  thereof,  the  party  notified 
is  in  default  if  he  neglects  to  attend ;  and  the  referee  may,  in  his  absence,  proceed, 
upon  the  motion  of  the  party  giving  the  notice.  (Stephens  v.  Strong,  8  How. 
Pr.  339.)  Where  the  defendant  gives  notice  of  hearing  to  the  plaintiff,  and  the 
latter  fails  to  appear,  the  referee  may  proceed,  upon  the  defendant's  notice  ;  and 
in  the  absence  of  any  evidence  on  the  part  of  the  plaintiff,  report  in  favor  of  the 
defendant.     (lb.     See  also  Mclnroy  v.  Benedict,  11  John.  402.) 

(16)  It  seems  that  the  rules  laid  down  in  the  text,  as  to  what  parties  are  entitled  to 
attend  before  a  master,  on  a  reference,  do  not  apply  to  references  under  the  Code. 
On  such  references,  it  is  said  to  be  the  universal  practice  to  allow  all  parties  to 
the  action,  even  quasi  parties  who  have  an  interest  or  claim  in  the  controversy, 
to  attend.  (Van  Sant.  Eq.  Pr.  527.)  All  the  parties  who  have  appeared  are 
entitled  to  notice,  either  by  a  summons  or  the  service  of  a  notice  of  hearing  ;  and 
the  referee  may,  in  his  discretion,  direct  other  parties,  thought  to  be  entitled  to 
it,  to  be  notified  of  the  proceedings.     (Ibid.) 
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him,  on  the  inquiry.(/)  This  rule,  however,  is  subject  to  some 
limitations,  if  the  fund  distributable  under  a  will  is  sufficient.  Thus, 
general  legatees  only  are  allowed  to  attend  on  those  proceedings 
which  strictly  affect  or  relate  to  their  legacies,  and  not  on  the  general 
proceedings.  But  if  the  fund  is  not  sufficient  to  pay  the  legacies  in 
[*478]  full,  they  are  entitled  to  attend  all  ^proceedings  which  relate 
to,  or  may  affect  the  fund  out  of  which  they  are  to  be  paid.(p') 

Persons  entitled  to  real  or  personal  estate.]  Parties  entitled  only  to 
the  personal  estate  are  not  entitled  to  attend  those  proceedings  which 
affect  the  real  estate  alone.  And  the  converse  of  the  rule  prevents 
those  interested .  solely  in  the  real  estate,  from  interfering  with 
proceedings  relating  exclusively  to  the  personal  estate ;  supposing 
always  that  these  proceedings  have  no  collateral  bearing  on  each 
other.  For  if  either  fund  may  be  affected  by  the  deficiency  of  the 
other,  each  party  may  be  indirectly  interested  in  both,  and  is  then 
entitled  to  attend,  (h) 

Trustees.]  Trustees  are  not  allowed  (except  in  proceedings  carried 
on  by  themselves)  to  attend  before  the  master  in  cases  where  all  the 
cestuis  que  trust  are  before  the  court.  But  if  there  are  any  parties  in 
being,  or  who  may  come  into  being,  who  may  become  interested,  and 
whose  interests  are  only  represented  by  the  trustees,  and  are  not  too 
remote,  the  trustees  will  be  allowed  to  attend  the  proceedings 
affecting  those  interests. (i) 

If  a  receiver  of  an  infant's  estate  has  been  appointed,  and  that 
infant  is  tenant  in  tail  in  possession ;  and  there  is  no  direction  in  the 
will  or  settlement  for  the  rents  to  accumulate,  the  trustees  cannot 
attend  on  passing  the  receiver's  account,  although  they  may  represent 
an  interest  not  in  esse ;  for  in  the  event  of  the  infant's  dying  under 
age,  the  accumulations  will  go  to  the  next  of  Mn.(A-) 

Executors.]  An  executor,  as  the  legal  representative  of  his  testator, 
is  entitled  to  attend  on  all  proceedings  relating  to  the  charges  of 
creditors  seeking  payment  out  of  the  personal  estates.  But  after 
there  has  been  a  report  of  debts,  if  all  the  parties  interested  in  the 
personal  estate  are  before  the  court,  he  is  only  entitled  to  attend  on 
those  proceedings  in  which  he  is  personally  interested  as  an  account- 
ing party.  (I) 
Persons  having  charges.]     Parties  having  charges  on  an  estate,  or  on 

(/)  2  Smith,  92. 
(g)  id.  92. 
(ft)  Id.  ib. 
l<)  Id.  93. 
(k)  Id.  ib. 
(I)  Id.  ib. 
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a  fund,  are,  if  the  estate  or  fund  is  sufficient,  entitled  only  to  attend 
on  the  proceedings  brought  in  by  themselves.  But  if  there  is  a 
deficient  fund,  each  incumbrancer  is  entitled  to  attend  on  the  charges 
of  those  incumbrancers  who  claim  a  priority  over  him,  but  not  on 
those  who  do  not  charge  to  be  of  a  prior  date  to  his  security,  (to) 

Creditors.]  The  same  rule  applies  to  creditors  coming  in  to  prove 
their  debts  under  a  decree. (n) 

[*479]  *Quasi  parties.]  The  rule  that  all  persons  interested  in  the 
result  are  entitled  to  attend  before  the  master,  applies  not  only  to  those 
who  are  parties  to  the  restrictions,  but  to  those  who  are  quasi  parties, 
by  having  come  in  under  the  decree  and  established  a  claim ;  who, 
subject  to  the  general  rules  already  mentioned,  are  entitled  to  notice  of 
all  proceedings  which  affect  their  interests. (o) 

On  bill  taken  pro  confesso.]  Where  a  defendant,  after  appearing  in 
the  cause,  has  suffered  the  bill  to  be  taken  pro  confesso  against  him 
and  a  decree  to  be  made,  for  want  of  an  answer,  as  well  as  in  cases 
where  the  decree  has  been  made  upon  the  answer  of  the  party,  it  is 
necessary  to  serve  him  with  warrants  upon  all  proceedings  in  the 
master's  office  by  which  his  interests  are  in  any  way  affected,  (p)  And  in 
a  case  where  a  decree  had  been  made  against  a  defendant  pro  confesso, 
and  upon  the  cause  coming  on  before  the  court,  for  further  directions, 
upon  the  master's  report,  it  appeared  that  the  complainant  had  not 
served  the  defendant  with  notice  of  the  proceedings  under  the  decree, 
before  the  master,  it  was  ordered,  although  no  person  appeared  for  the 
defendant,  that  the  order  confirming  the  report  should  be  discharged 
and  the  report  taken  off  the  file,  and  that  the  account  should  be  taken 
by  the  master  de  novo.(q) 

A  distinction,  in  this  respect,  exists  between  decrees  pro  confesso 
under  the  statute,  for  want  of  appearance,  and  decrees  pro  confesso,  for 
want  of  an  answer.  In  the  former,  there  being  no  one  whom  the  com- 
plainant can  serve,  all  the  proceedings  must  necessarily  be  ex  parte.{r) 

Right  of  parties  to  take  copies.]  Parties  who  have  a  right  to  attend 
upon  the  reference,  are  entitled  to  take  copies  of  all  proceedings  in 
writing  brought  into  the  master's  office,  which  in  any  way  affect  their 
interests;  and  will  be  allowed  the  costs  of  such  copies  in  taxation,  (s) 
And  this  right  extends  not  only  to  the  copies  of  such  matters  brought 

(m)  2  Smith,  92. 

(r?,)  Hare  v.  Kose,  2  Ves.  558. 

(o)  2  Dan.  804. 

(p)  King  r.  Bryant,  3  My.  &  Craig,  191.    Dominicetti  v.  Latti,  2  Dick.  588. 

(a)  Parry  v.  Perryman, 'cited  2  Dan.  Pr.  805. 

\r)  Thomson  v.  Trotter,  cited  3  My.  &  Craig,  183.    2  Dan.  805. 

(s)  2  Smith,  91,  2. 

20 


Chap.  3.]        PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.  4gQ 

in  by  the  complainant,  but  to  such  as  are  brought  in  by  co-defendants. 
In  fact,  the  right  is  solely  regulated  by  the  influence  of  the  proceeding 
upon  the  estate  or  fund,  and  interest  of  the  party  claiming  to  attend 
in  the  result  of  that  proceeding,  (t) 

Mode  of  correcting  master's  decision  as  to  parties.]  If  the  master  refuses 
to  allow  a  party  to  attend  before  him  who  thinks  he  has  a  right  to  do 
so,  the  proper  method  of  obtaining  the  opinion  of  the  court  upon  the 
[*480]  ^question,  is  to  present  a  petition  praying  that  the  party  may 
be  permitted  to  attend  the  master  on  the  reference. («) 

A  copy  of  this  petition,  with  notice  of  presenting  it,  should  be  served 
upon  all  the  parties  interested  in  the  reference. 

Production  of  Documents. 

When  and  how  directed.]  Almost  every  decree  ordering  a  reference 
to  a  master,  contains  a  direction  that  the  parties  produce  before  him, 
upon  oath,  all  deeds,  books,  papers  and  writings  in  their  custody  or 
power,  relating  to  the  matter  of  the  reference,  and  that  the  parties  be 
examined  upon  interrogatories  as  the  master  shall  direct. («)  The 
words,  "  as  the  master  shall  direct,"  apply  to  both  branches  of  the 
direction,  viz.,  to  the  production  of  deeds,  etc.,  and  to  the  examination 
on  interrogatories.  And  they  are  considered  important  as  vesting  the 
master  with  a  discretion  upon  the  subject  of  production ;  so  that  where 
they  were,  by  accident  omitted  in  the  decree,  they  were,  on  motion, 
ordered  to  be  added,  (w)  (17) 

(t)  2  Smith.  92. 

(u)  2  Dan.  803. 

(v)  Seaton  on  Decrees,  11. 

(w)  Pnnderson  v.  Dixon,  5  Mad.  121.    Ben.  Off.  of  Mast.  69. 


(17)  Under  §  390  of  the  Code,  a  party  to  an  action  may,  at  the  instance  of  the 
adverse  party,  be  compelled,  by  the  process  of  subpoena  duces  tecum,  not  only 
to  appear  at  the  trial  and  submit  to  a,  personal  examination,  but  to  produce 
papers  and  books  in  his  possession,  precisely  as  any  other  witness  may  be  so 
compelled,  and  a  witness,  when  properly  subpcened,  is  as  much  bound  to  produce 
books  and  papers  in  his  possession,  as  evidence,  as  to  testify  orally  ;  and  his  neg- 
lect of  either  is  a  contempt  of  court.  (Bonesteel  v.  Lynde,  3  How.  Pi-.  226,  352 ; 
Garrighe  v.  Losche,  6  Ab.  284,  note ;  Jarois  v.  Clerk,  12  N.  Y.  Leg.  Obs.  129.) 
But  a  party  to  the  action  cannot  be  compelled,  by  service  of  a  subpoena  duces 
tecum,  issued  ex  parte  and  without  a  previous  order,  to  produce  his  books  before 
the  referee.  {Trotter  v.  Latson,  7  How.  Pr.  262.  But  see  Mitchell's  Case,  12  Ab. 
249,  262.) 

In  The  Bank  of  Utica  v.  Millard,  (5  Cowen,  158,)  the  plaintiff  served  a  sub- 
poena duces  tecum  on  a  clerk  of  a  bank,  requiring-  him  to  appear  on  the  trial  and 
bring-  with  him  certain  certificates  and  books  of  minutes.  It  was  held  that  his 
obligation  to  do  so  depended  on  the  question  whether  or  not  they  were  in  his 
possession,  and  under  his  control ;  that  he  was  under  no  obligation  to  remove 
them  from  the  office  of  his  principal,  and  could  not  be  punished  for  a  contempt 
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The  103d  rule  directs  that  where,  by  any  decree  or  order  of  the 
court,  books,  papers,  or  writings  are  directed  to  be  produced  before  the 
master  for  the  purposes  of  such  decree  or  order,  it  shall  be  in  the  dis^ 
cretion  of  the  master  to  determine  what  books,  papers,  or  writings  are 
to  be  produced,  and  when  and  for  how  long  they  are  to  be  left  in  his 
office.  Or,  in  case  he  should  not  deem  it  necessary  that  they  should 
be  left,  or  deposited  in  his  office,  then  he  may  give  directions  for  the 
inspection  thereof  by  the  parties  requiring  the  same,  at  such  time  and 
in  such  manner  as  he  shall  deem  expedient. 

This  rule  is  precisely  similar  to  the  60th  English  order  of  1828 ; 
under  which  it  has  been  held  that  the  master  has  a  right  to  require, 
by  his  warrant,  that  all  such  documents  as  he  shall  think  proper  shall 
be  left  in  his  office.  And  that  a  refusal  to  leave  them,  in  pursuance 
of  such  a  warrant,  will  be  considered  a  disobedience  of  the  original 
order  of  the  court  directing  their  production,  and  may  be  treated 
accordingly,  (x)  So,  where  books  and  papers  are  brought  into  the 
master's  office  in  compliance  with  an  order  of  the  court,  or  by  a  third 

(%}  Shirley  v.  Earl  Ferrers,  1  Enss.  &  My.  25. 


for  not  obeying-  the  order,  under  such  circumstances.  Even  the  cashier  cannot 
be  compelled,  in  such  a  case,  to  produce  books  and  papere.  (Id.  419.)  The 
president,  or  other  officer,  of  a  corporation,  which  is  a  party  to  an  action,  is  not 
bound  to  produce,  on  the  trial,  the  books  and  papers  of  the  corporation,  under  a 
subpoena  duces  tecum  issued  by  the  adverse  party.  He  has  no  such  control  over 
them  as  gives  the  right,  or  makes  it  his  duty,  to  produce  them.  Their  proper 
pace  is  in  the  office,  in  which  the  business  is  transacted,  to  which  they  relate. 
(La  Farge  v.  The  La  Faroe  Ins.  Co.  14  How.  Pr.  26 ;  S.  C.  6  Duer,  680.)  The 
proper  remedy  of  the  party,  who  is  entitled  to  use  their  contents  as  evidence,  is  to 
obtain  sworn  copies,  or  an  inspection  and  copy,  under  the  provisions  of  the 
Revised  Statutes,  or  the  Code.  (lb.)  But  the  officers  of  such  an  association  as 
is  authorized  to  sue  and  be  sued  in  the  name  of  its  officers  are  not  such  officers  of 
a  corporation  that  they  may  refuse  to  produce  books  and  papers,  when  required 
by  subpoena  duces  tecum.     (Wood  v.  Be  Figaniere,  16' Ab.  159  ;  S.  C.  1  Rob.  659.) 

Prior  to  the  Code,  a  court  of  law  had  no  power  to  confer  authority  on  a  referee 
to  compel  the  production  of  books  and  papers.  And  in  North  v.  Piatt,  (7  Rob. 
207,)  the  court  held  that,  the  Code  had  made  no  change  in  that  respect,  and 
refused  to  grant  a  motion  to  give  the  referee  such  power  in  an  action  at  law,  on 
the  ground  that  it  had  no  authority  to  do  so,  now.  But  it  has  been  expressly 
held  that  in  equitable  actions,  the  court  may  insert  such  a  power  in  the  order  of 
reference.  (Frazer  v.  Phelps,  3  Sandf.  741 ;  S.  C  4  id.  682 ;  1  Code  Rep.  N.  S. 
242.) 

Books  and  papers  produced  by  a  witness  in  obedience  to  a  subpoena  duces  tecum, 
cannot  be  taken  from  his  possession  ;  nor  can  they  be  used  for  any  other  purpose 
than  that  of  evidence.     (Morley  v.  Ghreen,  11  Paige,  242.) 

Where  the  production  of  books  and  papers,  upon  a  reference,  is  sought,  the 
proper  course  is  for  the  referee  to  issue  his  summons  to  the  party,  or  witness,  in 
the  usual  form,  with  an  underwriting  as  follows  :  "At  which  time  and  place,  you 
are  required  to  produce,  before  me,  all  such  deeds,  l»ooks  and  papers  as  are  in 
your  custody,  or  power,  relating  to  the  matters  referred  to  me  ;  and  particularly 

a  certain  ,  signed  by  ,  and  dated "  etc.,  describing-  any  particular 

paper,  deed,  etc.,  which  may  be  required. 
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person,  as  evidence  in  favor  of  either  of  the  parties  to  the  reference,  it 
is  a  contempt  of  court  to  take  such  papers  out  of  the  custody  of  the 
master  without  his  consent  and  contrary  to  his  direction,  (y) 
[*481]  *It  has  been  decided  that  although  the  language  of  the  decree 
is  general  that  the  parties  produce  all  books,  papers,  etc.,  the  master  is 
to  exercise  a  discretion  in  determining  what  books  and  papers  are  neces- 
sary to  be  produced.(z)  If  he  certifies,  therefore,  that  the  party  has 
not  produced  them,  the  court  will  not  look  at  the  excuse  of  a  proffer 
of  inspection  in  another  place. (a) 

But  this  discretion  of  the  master  is  limited  by  the  rules  which  guide 
the  court  in  compelling  a  discovery  and  production  of  documents  in 
other  cases. (b) 

Summons  for  production.]  The  mode  of  proceeding  to  enforce  the 
production  and  deposit  of  documents,  is  by  taking  out  and  serving  a 
warrant  in  the  usual  form,  underwritten  to  the  following  effect:  "At 
which  time  the  defendant  is  to  produce  before  me,  and  deposit  in  my 
office,  all  such  deeds,  books  and  papers  as  are  in  his  custody  or  power, 
relating  to  the  matters  referred  to  me."  Should  any  particular  docu- 
ments have  been  mentioned  in  any  answer  or  examination,  or  in  any 
schedule  or  other  proceeding,  they  may  be  referred  to  in  the  under- 
writing to  the  warrant,  (c)  But  a  party  can  only  be  ordered  to  bring 
in  documents  specified  in  any  pleading,  examination,  or  schedule,  or 
other  proceeding  in  cases  where  such  pleading,  etc.  can  be  read  as 
an  admission  against  such  party.  And  the  master's  certificate 
of  a  defendant's  default  in  the  production  of  papers,  founded  on 
an  admission  contained  in  the  answer  of  another  party,  will  be 
irregular,  (d) 

If  the  party  is  prepared  to  bring  in  such  deeds,  etc.  as  may  be  in 
his  possession,  custody,  or  power,  a  schedule  of  them  should  be  made 
out,  and  an  affidavit  that  the  items  contained  in  such  schedule  are  the 
only  deeds,  etc.  in  the  party's  custody  or  power  relating  to  the  matters 
in  question,  having  been  sworn,  it  is  deposited,  together  with  the  deeds, 
etc.  in  the  master's  office.  And  of  this  the  master  grants  a  certificate,  (e) 
This  certificate  is  confined  merely  to  the  fact  of  the  deeds,  etc.  men- 
tioned in  the  affidavit  having  been  produced  by  the  party,  without 

(y)  Wells  v.  Glen,  in  Chancery,  January  16th,  1839. 

(2)  In  the  matter  of  the  Parishes  of  Llantrisant,  1  Bass.  &  My.  25.    Henna  v.  Dnhn,  Mad. 
&  Geld.  340. 
(a)  Henna  v.  Dnnn,  supra. 
(6)  Bennett's  Off.  Mast.  78.       . 

(c)  2  Dan.  807,  n. 

(d)  Kemp  v.  Warle.  2  Keen,  687. 

(e)  Bennett's  Off.  Mast.  79. 
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stating  whether  the  master  is  satisfied  with  the  production.  Nor  is  it 
usual  to  call  upon  the  master  to  make  such  a  certificate^/) 

Upon  the  books,  etc.  being  produced  before  the  master,  those  parts 
which  do  not  relate  to  the  subject  of  the  litigation  may  be  sealed  up. 
[*482]  *And  it  is  a  contempt  of  the  court  for  the  adverse  party  to 
break  open  the  parts  thus  sealed  up.(</) 

If  there  is  reason  to  suppose  that  the  party  has  not  made  a  full  dis- 
closure, all  parties  interested  in  the  production  or  delivery  of  the  books, 
etc.  may  examine  such  party  as  to  the  fact  whether  the  order  of  the 
court  has  been  fully  and  fairly  complied  with,  (h)  In  such  cases  the 
master  should  allow  a  reasonable  time  to  inspect  the  books  and  papers 
delivered,  and  to  prepare  interrogatories  for  the  examination  of  the 
party,  if  necessary.(i) 

Further  time  for  producing.]  If  the  party  is  not  prepared  to  bring 
in  the  documents  at  the  time  appointed,  his  solicitor  should  attend 
upon  the  return  of  the  warrant,  and  apply  to  the  master  for  further 
time  to  do  so,  according  to  the  circumstances,  (k)  Or,  if  he  wishes  to 
take  the  master's  opinion,  under  the  discretionary  power  given  to 
him  by  the  rule,  as  to  whether  all  the  documents,  etc.  should  be  pro- 
duced, he  should  attend  for  that  purpose  upon  the  return  of  the 
summons;  when  the  master  will  direct  what  documents  are  to  be 
produced,  and  fix  a  time  for  bringing  them  in.(Z) 

If  the  party  requires  further  time  to  enable  him  to  produce  docu- 
ments before  the  master,  and  the  latter  will  not  extend  it,  the  party 
may  apply  to  the  court  by  motion  ;(m)  and  having  obtained  time,  he 
may  apply  for  and  obtain  a  still  further  extension. (n)  He  must  make 
such  application,  however,  before  he  is  in  contempt,  i.  e.  before  the 
period  limited  by  the  order  nisi  for  the  production  of  the  documents 
has  expired ;  before  which  time  he  will  not  have  incurred  any  contempt 
and  will  not  be  liable  for  the  costs  of  the  certificate  of  default,  or  of  the 
order  nisi.(p) 

Application  to  court  for  inspection.]  If  an  application  has  been  made 
to  the  master  to  order  an  inspection  of  the  documents,  under  the  103d 
rule,  which  has  been  refused  by  him,  the  court  may  be  applied  to  for 

(/)  Colton  v.  Harvey,  12  Ves.  391. 

(g)  Dias  v.  Merle,  2  Paige,  494. 

(ft)  Hallett  v.  Hallett,  2  Paige,  432.    Gower  y.  Lady  Baltinglass,  Tar.  &  Russ.  195,  u.. 

(i)  Id.  ib. 

(7c)  Bennett's  Off.  Mast.  79. 

(I)   2  Dan.  809. 

(m)  Hand's  Pr.  132. 

(n)  Id.  ib. 

(o)  ■>  Dan.  Pr.  810. 
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an  order  dispensing  •with  the  production,  upon  giving  an  inspection  of 
the  documents,  (p) 

Production  how  compelled.]  If,  upon  the  return  of  the  summons  for 
the  production  of  documents,  the  party  neither  produces  them,  nor 
attends'  the  master  to  ask  for  further  time,  or  to  take  his  opinion  upon 
the  propriety  of  limiting  the  production,  or  if,  having  obtained  an 
[*483]  extension  *of  time  from  the  master,  or  court,  or  having 
attended  the  master  upon  the  return  of  the  summons  and  obtained 
a  limited  order  for  production,  the  party  fails  to  produce  the  docu- 
ments within  the  time  limited,  the  party  requiring  the  production 
may  proceed  to  enforce  it  by  application  to  the  court. (q) 

By  the  English  practice,  upon  a  certificate  of  the  master,  of  the 
default,  a  motion  may  be  made  to  the  court  that  the  party  may  pro- 
duce the  documents  within  four  days,  or  that  process  of  contempt  be 
issued  against  him.(r) 

But  if  the  master  does  not  certify  the  default  of  the  examinant,  the 
court  will  not  order  him  to  certify  whether  he  was  or  was  not  satisfied 
with  the  production  made  by  the  examinant;  it  not  being  usual, 
when  the  master  is  satisfied  that  there  has  been  a  full  production,  to 
certify  his  satisfaction. (s)  The  mode  of  correcting  the  master's  judg- 
ment, in  this  particular,  seems  to  be,  for  the  person  dissatisfied  with 
the  master's  opinion,  to  move  that  he  may  be  at  liberty  to  exhibit 
fresh  interrogatories  for  the  examination  of  the  party  ;(t)  for  the 
master's  certificate  as  to  the  production  of  documents  cannot  be 
excepted  to.(w) 

Should  the  master  refuse  his  certificate,  on  the  ground  that  the 
party  is  not  compellable,  upon  the  construction  of  the  decree,  to  make 
any  production,  it  will  be  proper  to  move  for  an  order  on  the  party 
himself,  that  he  make  the  required  production. («) 

In  this  state,  if  the  party  refuses  to  produce  the  documents,  the 
proceeding  to  compel  him  to  do  so,  must  be  under  the  general  statute 
respecting  contempts,  (w)  , 

But  it  is  to  be  observed,  that  such  proceedings  cannot  be  founded 
upon  the  master's  certificate  of  the  defendant's  default,  alone.  The 
3d  section  of  that  statute  requires  that  the  court  shall  be  satisfied  by 


ip)  Jones  v.  Powell,  Seaton  on  Decrees,  421. 

(q)  2  Dan.  811. 

(r)  Id.  ib. 

(s)  'Colton  v.  Harvey,  12  Ves.  391. 

(<)  Id.  394. 

(m)  Jones  v.  Powell,  1  Sim.  387. 

(D)  1  Turner's  Pr.  348. 

(w)  2  R.  S.  534. 
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due  proof,  by  affidavit,  of  the  facts  charged,  upon  an  application  for 
an  attachment  against  a  party.  Consequently,  a  master's  certificate 
alone,  would  not  be  sufficient  evidence  of  the  default. 

The  proceedings  to  enforce  the  production  of  documents,  are  the 
same  as  in  other  cases  of  contempt;  which  proceedings  will  be 
described  in  a  future  chapter. 

A  contempt  incurred  by  the  non-production  of  documents,  pursuant 
to  a  master's  summons,  under  a  decree  or  order,  must  be  cleared  in 
the  same  manner  as  other  contempts,  i.  e.  by  producing  the  master's 
[*484]  ^certificate  of  the  party's  having  deposited  the  documents 
required,  and  moving  to  discharge  the  process  upon  payment  of 
costs,  (x) 

Application  for  re-delivery  of  documents.]  If  the  party  depositing 
documents  in  a  master's  office,  should  require  the  use  of  them  for  the 
purpose  of  enabling  him  to  put  in  his  examination,  he  may  obtain  an 
order,  upon  motion  or  petition,  for  the  delivery  of  them  to  him  for 
that  purpose. (y) 

And  when  the  purposes  of  their  production  are  satisfied,  an  order 
may  be  obtained  for  the  re-delivery  of  such  documents,  either  by 
motion  or  petition. (z) 

Examination  of  Parties. 

In  lohat  cases  allowed,  and  manner  of  taking.]  It  is  provided  by  the 
105th  rule,  that  the  master  shall  be  at  liberty  to  examine  any  party 
or  any  creditor,  or  other  person  coming  in  to  claim  before  him,  either 
upon  written  interrogatories  or  viva  wee,  or  in  both  modes,  as  the 
nature  of  the  case  may  appear  to  him  to  require — the  examination  or 
evidence  being  taken  down  at  the  time  by  the  master,  or  by  his 
clerk,  in  his  presence,  and  preserved,  in  order  that  the  same  may  be 
used  by  the  court  if  necessary. 

The  examination  of  parties  under  this  rule,  is  in  the  discretion  of 
the  master;  and  in  the  exercise  of  this  discretion  he  may  not  only 
refuse  to  examine  a  party,  but  having  examined  him,  he  may  re- 
examine him  Mies  quoties  if  he  thinks  proper,  without  a  special  order 
of  the  court,  (a) 

If  the  master  declines  examining  any  party  when  required  (which 
he  usually  does  by  refusing  to  allow  the  interrogatories  carried  in  for 

(x)  2  Dan.  813. 

(w)  Hand's  Pr.  137.. 

(z)  Id.  155,  6. 

(a)  See  Cowslade  v.  Cornish,  2  Ves.  270.    1  Dick.  149,  S.  C. 

26 


Chap.  3.]        PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.  4g5 

his  examination,)  the  proper  way  of  taking  the  opinion  of  the  court 
upon  the  propriety  of  the  master's  decision,  appears  to  be  to  wait 
until  he  has  made  his  report,  and  then  excepting  to  it  on  the  ground 
of  his  refusal  to  examine  the  party. (&) 

1.  Upon  interrogatories.]  If  the  master  determines  that  the  party 
shall  be  examined  upon  interrogatories,  instead  of  viva  voce,  the  inter- 
rogatories for  that  purpose  are  to  be  prepared  by  the  solicitor  or 
counsel  of  the  party  conducting  the  reference,  or  asking  for  the  ex- 
amination. 

Form  of  interrogatories.]  As  the  object  of  such  interrogatories  is 
[*485]  *chiefly  to  sift  the  conscience  of  the  party  and  to  obtain 
admissions  from  him,  they  consequently  partake  more  of  the  nature 
of  the  interrogating  part  of  a  bill  than  of  interrogatories  for  the 
examination  of  witnesses ;  and  are  not  subject  to  the  same  restric- 
tions as  to  leading  questions,  etc.(c) 

In  a  late  case,(d)  however,  the  vice-chancellor  appears  to  have 
thought  that  in  a  creditor's  suit,  where  the  decree  is  made  in  the 
ordinary  form,  no  special  interrogatory  for  the  examination  of  a 
defendant  ought  to  be  allowed,  although  a  case  for  directing  special 
inquiries  is  made  on  the  record. 

Interrogatories  need  not  be  signed  by  counsel. (e) 

By  whom  carried  in.]  Interrogatories  may,  it  seems,  be  carried  in  by 
any  party  for  the  examination  of  another  party.  Thus,  interrogatories 
may  not  only  be  carried  in  by  the  complainant  for  the  examination  of 
the  defendant,  and  vice  versa,  but  they  may  be  carried  in  by  one 
defendant  for  the  examination  of  a  co-defendant.  (/)  One  executor, 
however,  cannot  examine  his  co-executor  to  prove  that  money  which  he 
had  received,  and  which  he  alleges  to  have  been  paid  over  to  his 
co-executor,  had  been  properly  applied  by  him ;  as,  by  such  examina- 
tion the  co-executoj»  would  discharge  himself  also.  In  such  cases  the 
court  prefers  leaving  it  to  the  executor  who  has  paid  the  money  over 
to  the  other,  to  discharge  himself  by  his  oath,  to  allowing  one  party  to 
examine  the  other,  (g) 

/Summons  to  settle.]  The  interrogatories,  when  prepared  and  copied, 
are  carried  into  the  master's  office ;  who  thereupon  issues  a  summons, 
underwritten  "  to  settle  the  interrogatories  left  by  the  complainant  for 


(b)  Chennell  v.  Martin,  4  Sim.  340.    2  Dan.  Pr.  816. 

(c)  S  Dan.  Pr.  816. 

{d)  Moore  v.  LaiTgford,  6  Sim.  322. 

(e)  Pnvcell  7.  McXamava,  17  Vcs.  435. 

(/)  Simmons  v.  Gntteridffe,  13  Vc;s.  262.    Hand,  13. 

\g)  Dines  v.  Scott,  Tur.  &  Rnss.  353. 
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the  examination  of  the  defendant."^)  A  copy  of  the  interrogatories 
should  be  served,  with  the  summons,  upon  the  party  to  be  exam- 
ined.^) 

Settling  interrogatories.]  Upon  the  return  of  the  summons  to  settle, 
the  master,  in  the  presence  of  the  parties,  peruses  the  interrogatories 
and  settles  "them.  After  which  they  are  engrossed  and  signed  by 
him.(A-) 

Certificate  of  allowance.]  A  certificate  is  then  given  by  the  master,  of 
[*486]  *his  allowance  of  the  interrogatories,  which  must  be  filed  in 
the  office  of  the  register  or  clerk.  {I) 

According  to  the  latest  decisions  in  England,  the  proper  method  of 
bringing  before  the  court  an  objection  to  the  interrogatories  as  settled 
by  the  master  is  to  wait  until  the  master  has  filed  his  certificate  of 
allowance,  and  then  to  except  to  it ;  instead  of  presenting  a  petition  or 
making  a  motion  to  the  court  to  vary  or  suppress  them.(w) 

With  respect  to  the  form  of  the  exceptions  to  the  certificate,  it  is 
settled  that  if  one  general  exception  is  taken  to  it,  because  the  master 
ought  not  to  have  allowed  all  the  interrogatories,  the  party  excepting 
will  succeed  if  he  shows  the  master  was  wrong  in  allowing  one.  But 
if  the  exception  is,  "-because  the  master  ought  not  to  have  allowed 
any  of  them,"  then,  if  one  is  proper,  the  general  exception  fails  as  to 
all.(re) 

Exceptions  to  the  master's  certificate  will  lie  as  well  on  account  of 
what  he  strikes  out  of  the  interrogatories,  as  of  what  he  allows  in 
them.(o) 

But  it  seems  that  if  the  master  disallows  the  interrogatories  alto- 
gether it  is  not  usual  for  him  to  certify  such  disallowance,  but  he  pro- 
ceeds to  make  his  report  without  them.(p)  In  that  case,  there  being 
no  certificate  of  the  master  to  which  exceptions  can  be  taken,  the 
party  must  wait  till  the  master  has  made  his  report,  and  then  except 
to  the  report,  on  the  ground  of  his  having  refused  to  examine  the 
party,  (q) 

New  interrogatories.]     It  has  been  before  stated  that  the  master  may 

(/»)  Bennett's  Off.  Mast.  70. 

(i)   Hoff.  Mast.  22. 

(ft)  Bennett.  70. 

(I)  Bennett.  70. 

(m)  Chennell  v.  Martin,  4  Sim.  340.  Chalk  v.  Thompson,  id.  350.  Moore  v.  Langford,  6  Sim. 
323.  Hughes  v.  Williams,  6  Ves.  469.  Bennett's  Off  Mast.  72.  Strange  v.  Thomas,  cited  4 
Sim.  346,  and  Seaton  on  Decrees,  14.  2  Dan.  Pr.  817.  But  see  Strangford  v.  Tudor,  2  Dick. 
649.    Pexton  v.  Douglass,  16  Ves.  239.    1  Hoff.  Pr.  629,  contra. 

(«)  Moore  v.  Langibrd,  6  Sim.  323.  See,  also,  Pearson  v.  Knapp,  1  My.  &  Keen,  312.  And 
see  Cotham  v.  West,  1  Beavan,  380. 

(o)  Archbishop  of  York  v.  Stapleton,  cited  4  Sim.  345. 

ip)  Chennell  v.  Martin,  4  Sim.  342. 

(5)  Id.  ib.    And  see  JEx  parte  Charter,  2  Cox,  168  ;  Simmons  v.  Gutteridge,  13  Ves.  262. 
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examine  a  party  toties  quoties,  if  he  thinks  proper,  (r)  For  this  purpose 
the  master  may  receive  new  interrogatories  whenever  he  thinks  it 
necessary.  And  this  he  may  do  even  after  a  motion  for  the  payment 
of  money  into  court,  upon  an  admission  in  the  examination  to  former 
interrogatories,  (s) 

Fresh  interrogatories  may  be  received  by  the  master,  without  an 
order  of  the  court  to  warrant  them.(i) 

[*487]  * Examination  when  to  be  brought  in.]  The  master  having  settled 
the  interrogatories  and  signed  his  certificate,  the  party  to  be  examined 
is  to  prepare  his  examination  forthwith,  if  required.  The  time  allowed 
for  this  purpose  is  entirely  in  the  discretion  of  the  master ;  but  a  month 
is  the  time  usually  limited,  unless  under  special  circumstances,  (u)  If 
there  is  any  unnecessary  delay,  the  master  may  issue  his  warrant  un- 
derwritten, "At  which  time  the  defendant  B.  is  to  bring  in  his  exam- 
ination to  the  interrogatories  settled  by  the  master."  On  the  return  of 
this  warrant,  the  master,  on  hearing  the  parties,  appoints  a  day  by 
which  the  examination  is  to  be  brought  in.(-»)  Sometimes  the  party's 
solicitor  signs  the  master' s  book,  undertaking  to  bring  it  in  by  that 
time.(w) 

If  the  party  wishes  to  obtain  further  time  for  putting  in  his  exami- 
nation, he  may  obtain  a  month  by  application  to  the  court,  upon  motion; 
the  order  upon  which  is  to  be  served  on  the  adverse  parties. (a;)  This 
application  is  a  matter  of  course,  and  does  not  require  notice. (y) 

Preparing  examination.]  If  the  party  to  be  examined  intends  to  put 
in  his  examination,  he  should,  upon  the  settlement  of  the  interrogato- 
ries by  the  master,  and  filing  his  certificate  thereof,  if  the  certificate 
is  not  excepted  to,  or  if  the  exceptions  thereto  are  disallowed,  prepare 
his  examination  without  delay. 

And  for  the  purpose  of  enabling  him  to  prepare  his  examination,  he 
may  obtain  an  order  for  the  re-delivery  to  him  of  any  documents  which 
he  has  delivered  into  the  master's  office,  and  which  it  is  necessary  he 
should  have  in  his  possession,  (z) 

Form  of  examination.]  An  examination  is  entitled  in  the  cause,  and 
is  described  in  the  heading,  or  caption,  as  "  The  answer  and  examina- 

(r)  Ante,  p.  484. 

(s)  Hatch  v. ,  19  Ves.  116. 

(*)  Lynn,  v.  Back,  3  Mad.  281.    Price  v.  Lvtton,  5  id.  465.    Sidden  v.  Forster,  1  Sim.  & 
Stn.  335. 
(«)  Bennett's  Off.  Mast.  72. 
(»)  Id.  73. 
(w)  Id.  ib. 
(x)  Id.  ib. 
(?/j  Hand's  Pr.  138. 
(s)  Hand,  137. 
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tion  of  the  above  named  defendant  [or  complainant,]  C.  D.,  to  inter- 
rogatories exhibited  on  behalf  of  the  above  named  complainant  [or 

defendant,]  and  allowed  by ,  one  of  the  masters  of  this  honorable 

court,  to  whom  this  cause  stands  referred  pursuant  to  a  decree  [or  an 

order,]  made  on  the  hearing  thereof,  bearing  date  the  day  of 

,  1843."" 

An  examination  is  in  the  nature  of  an  answer,  and  not  of  a  deposi- 
tion, and  is  governed  by  nearly  the  same  rules  as  answers. (a)  It  does 
not,  however,  commence  with  any  protestation,  but  proceeds  at  once, 
to  answer  the  interrogatories  seriatum,  viz :  "  To  the  first  interroga- 
tory this  examinant  saith,"  and  there  is  no  general  traverse  at 
the  end. 

[*488]  *An  examination  is  generally,  though  not  invariably,  or 
necessarily,  prepared  by  counsel.  As  it  may  be  objected  to  for  insuf- 
ficiency or  impertinence,  however,  and  as  it  is  the  foundation  upon 
which  the  other  party  will  build  a  charge  against  the  examinant,  he 
should  be  careful  how  the  same  is  framed.(S) 

It  need  not  be  signed  by  counsel — there  being  no  rule  or  order  of 
the  court  requiring  that  it  should  be  so,  as  in  the  case  of  a  pleading,  (c) 

The  examination  must  be  engrossed  and  sworn  to  before  the  master 
to  whom  the  cause  is  referred,(<2)  or,  as  it  seems,  before  any  other  mas- 
ter, or  a  commissioner,  (e) 

In  the  case  of  Hull  v.  Bodily,  (/)  where  the  defendant,  in  his  exam- 
ination stated  that  he  had  received  no  more  than  such  a  sum,  to  his 
remembrance,  the  examination  was  held  to  be  sufficient. 

Where  a  defendant  is  examined  by  the  complainant  in  relation  to 
the  amount  due  him  on  account  of  certain  property  sold  by  the  defend- 
ant on  commission,  it  is  not  sufficient  for  the  defendant  to  refer  to  his 
books  of  account  produced  before  the  master.  But  he  must  give  the 
best  answer  he  can  from  recollection  and  information,  aided  by  a  recur- 
rence to  the  books  and  papers  immediately  within  his  control  and 
possession,  accompanied  by  such  explanations  responsive  to  the  ques- 
tions put,  as  are  necessary  to  prevent  improper  conclusions  being  drawn 
from  his  answers. (g) 

In  stating  his  accounts,  if  the  defendant  has  set  forth  in  the  schedule 
to  his  answer,  all  his  receipts  and  payments  down  to  the  time  of  filing 

(a)  2  Dan.  823. 

(6)  2  Dan.  823.    2  Smith,  117. 

(c)  2  Smith,  117.    Bonus  v.  Flack,  18  Ves.  286.    Yates  v.  Hardy,  Jacob,  223. 

(d)  Bennett's  Off.  Mast.  72. 

(e)  1  Hoff.  Pr.  532. 
(/)  1  Vera.  470. 

{g)  Peck  v.  Hamlin,  1  Paige,  247. 
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his  answer,  he  must,  in  his  examination,  state  only  the  subsequent 
receipts  and  payments,  and  carry  on  the  account  from  the  foot  of  his 
answer  to  the  time  of  putting  in  his  examination. (h) 

Method  of  taking  examination  in  certain  cases.]  If  the  party  to  be 
examined  resides  out  of  this  state,  a  commission  may  be  issued  to  take 
his  examination ;  or,  it  seems  an  application  may  be  made  to  the  court 
for  an  order  that  it  be  taken  in  the  same  manner  as  an  answer  under 
the  41st  rule.(i) 

If  the  examinant  is  not  in  a  competent  state  of  mind  to  put  in  his 
examination,  the  usual  course  is  for  the  court  to  appoint  some  person 
to  put  in  his  examination  for  him. (ft) 

[*489]  *But  in  the  case  of  Piddock  v.  Brown,(l)  where  the  complainant 
had  filed  a  bill  to  be  relieved  against  a  security  which  he  was  drawn  in 
to  execute  by  fraud  and  imposition,  without  any  valuable  consideration, 
and  a  decree  was  made  for  an  account,  and  that  all  parties  should  be 
examined  upon  interrogatories ;  upon  its  being  represented  that  the 
complainant  was  a  weak  man  and  easily  prevailed  upon  to  say  or 
admit  anything  that  was  not  true,  how  much  soever  to  his  prejudice, 
the  court  directed  that  in  case  the  defendant  exhibited  interrogatories 
against  the  complainant,  the  master  should  take  care  to  examine  the 
complainant  in  person,  in  order  to  see  that  no  advantage  should  be 
taken  of  his  weakness. 

Excepting  to  examination.]  Exceptions  for  scandal  or  impertinence, 
will  be  reserved  for  consideration  until  we  come  to  speak  of  scandal 
and  impertinence  generally,  in  proceedings  in  the  master's  office. 

It  is  provided  by  the  106th  rule,  that  if  a  party  wishes  to  complain 
of  any  examination  of  .a  party  before  him,  on  the  ground  that  it  is 
insufficient,  he  may  file  exceptions  thereto  with  the  master.  And 
without  any  order  of  reference,  he  may  take  out  a  summons  for  the 
master  to  examine  the  matter  upon  such  exceptions. 

A  copy  of  the  exceptions  should  be  served  upon  the  adverse  party, 
together  with  the  summons.  It  is  not  necessary  to  file  them  in  the 
register's  office.     In  form,  they  are  similar  to  exceptions  to  an  answer. 

Upon  the  return  of  the  summons,  the  master  proceeds  to  look  into 
the  examination,  and  to  decide  as  to  its  sufficiency. 

In  deciding  on  the  sufficiency  or  insufficiency  of  an  examination, 
the   master   must   always   take   into   consideration-  the  relevancy  or 

{h)  1  Turner's  Pr.  534. 

(*)  See  1  Hoff.  Pr.  532. 

(*j  Attorney  Gen.  v.  Waddington,  1  Mad.  321.    Page  v.  Page,  cited  1  Xewl.  Pr.  519. 

(I)  3  P.  Wms.  288. 
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materiality  of  the  statement  or  question  referred  to  in  the  ex- 
ception.^) 

Master's  certificate  upon  exceptions.]  If  the  master  considers  the 
examination  insufficient,  he  gives  a  certificate  to  that  effect — particu- 
larizing the  interrogatory  or  part  of  an  interrogatory,  which  he 
considers  not  sufficiently  answered.(re)  And  when  he  finds  the 
examination  insufficient,  he  should,  in  his  certificate,  fix  a  time  with- 
in which  a  further  examination  is  to  be  put  in.(o) 

If  the  master  considers  the  examination  sufficient,  he  must  also 
give  a  certificate  to  that  effect.(p)     Which  certificate  should  be  filed. 

And  notice  of  its  being  filed  must  be  given  to  the  adverse  party. 
If  not  excepted  to  within  eight  days,  it  becomes  absolute  of  course. (q) 
[*490]  ^Exceptions  to  master's  certificate.]  Which  ever  way  the  master 
certifies,  the  proper  method  of  obtaining  the  opinion  of  the  court  upon 
his  judgment  is  by  excepting  to  his  certificate. (r) 

If  the  master  certifies  the  examination  sufficient,  an  exception  in 
general  terms  "for  that  the  master  has  certified  the  examination 
sufficient,  whereas  he  ought  to  have  reported  it  insufficient,"  is  regular. 
And  it  is  not  necessary  to  state  in  what  respect  the  examination  is 
insufficient,  (s) 

The  court,  in  considering  the  sufficiency  or  insufficiency  of  an 
examination,  upon  exceptions  to  the  master's  certificate,  will  look  at 
it  to  see  whether  there  is  any  substantial  defect,  and  not  with  a  critical 
eye,  holding  insufficient  every  examination  that  is  not  framed  with 
the  strict  accuracy  of  special  pleading,  (t) 

The  proceedings  upon  a  master's  certificate  as  to  the  sufficiency 
of  an  examination,  are  substantially  the  same  as  upon  a  report  on 
exceptions  to  an  answer  for  insufficiency,  (u)  But  upon  exceptions  to 
a  master's  certificate  of  the  sufficiency  or  insufficiency  of  an  examina- 
tion, the  parties  are  confined  to  the  objections  taken  before  the 
master,  (v) 

Further  examination.]  When  the  master's  certificate  of  the  insuffi- 
ciency of  an  examination  has  become  absolute,  by  the  neglect  to 
except  to  the  same  within  eight  days,  the  complainant,  upon  filing  an 

(m)  Rnle  106. 

{n)  Bennett's  Off.  Mast.  76. 
(o)  Case  v.  Abeel,  1  Paige,  630. 
(p  See  Chalk  v.  Thompson,  4  Sim.  350. 
\q)  Case  v.  Abeel,  1  Paige,  630. 

(r)  Chalk  v.  Thompson,  supra.    See  also  Pcircell   v.  McNamara,  12  Ves.  166.    Chennellv. 
Martin,  4  Sim.  340. 
(s)  Purcell  v.  McNamara,  supra. 

(t)  Per  Sir  W.  Grant.  M.  E.  in  PnrceU  v.  McNamara,  12  Ves.  166. 
(w)  Case  v.  Abeel,  1  Paige,  630. 
{v)  Rule  106. 
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affidavit  of  that  fact,  may  enter  an  order  of  course  that  the  examinant 
put  in  his  further  examination,  and  pay  the  costs  of  the  exceptions 
and  the  proceedings  thereon  within  such  time  as  the  master  may 
prescribe,  (or  may  have  prescribed  in  his  report,)  or  that  an  attach- 
ment issue  against  him.(w)  If  the  examinant  fails  to  put  in  his 
further  examination  within  the  time  limited,  the  complainant,  upon 
filing  the  master's  certificate  showing  the  default,  may  have  an  order 
of  course  for  an  attachment.^) 

If  the  master  certifies  that  the  examination  is  insufficient,  the  com- 
plainant may  add  new  interrogatories,  to  be  approved  of  by  the 
master,  if  he  shall  deem  such  further  interrogatories  necessary. 
And  the  order  will  then  be  that  he  put  in  his  further  examina- 
tion to  the  exceptions  and  the  new  interrogatories  together,  within 
such  time  as  the  master  shall  direct,  {y)  But  if  the  examination 
is  sufficient,  the  complainant  will  not  be  permitted  to  re-examine 
[*491]  the  examinant  to  the  same  point  *without  special  permis- 
sion of  the  court,  on  cause  shown,  and  upon  notice  of  the  applica- 
tion.^) 

On  three  examinations  being  reported  insufficient,  the  court  will 
order  the  party  to  be  committed,  as  he  will  be  if  no  examination  at 
all  is  put  in.  But  when  he  puts  in  his  examination,  he  is  entitled  to 
be  discharged  out  of  custody,  notwithstanding  it  is  objected  to  as 
insufficient ;  for  he  is  not  to  be  kept  there  until  the  sufficiency  of  the 
examination  is  ascertained.(a) 

Examination,  how  compelled.]  Hitherto  we  have  proceeded  upon  the 
supposition  that  the  examinant,  on  the  return  of  the  summons  for  that 
purpose,  proceeded  to  put  in  his  examination.  If,  however,  the  party 
neglects  to  attend  the  usual  summonses,  or  if,  having  attended  them,  the 
examination  is  not  put  in  within  the  time  limited  by  the  master,  or  by 
the  order  of  the  court,  a  certificate  of  such  default  must  be  obtained, 
and  an  application  be  made  to  the  court,  by  motion,  for  an  order  that 
the  party  may  put  in  his  examination  within  a  specified  time,  or  that 
an  attachment  issue,  (b) 

The  motion  for  an  attachment,  however,  cannot  be  made  upon  the 
master's  certificate  alone ;  but  an  affidavit  of  every  material  fact  must 
also  be  produced  to  the  court,  (c) 

{w)  Case  v.  Aboel,  supra. 

(x)  Id.  ib. 

(y)  Id.  ib.    But  see  Anon.  3  Atk.  511. 

(z)  Case  v.  Abeel,  1  Paige,  630. 

(a)  1  Newl.  521.    Bonus  v.  flack,  18  Ves.  287. 

(6)  2  Dan.  820. 

(c)  See  2  B.  S.  535,  §  3. 
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If  process  of  contempt  is  resorted  to,  to  compel  an  examination,  the 
proceedings  will  be  similar  to  those  in  other  cases  of  contempts. 

With  respect  to  quasi  parties,  however,  such  as  creditors  or  other 
persons  coming  in  to  claim  before  the  master,  under  the  105th  rule  of 
the  court,  the  method  of  enforcing  their  obedience  to  the  order  of  the 
court  is  different  from  the  course  of  proceeding  against  a  party  to  the 
record.  By  the  English  practice,  in  such  cases,  the  court  does  not 
proceed  by  the  ordinary  process  of  contempt,  but  by  immediate  com- 
mittal to  the  custody  of  the  warden  of  the  fleet.  And  there  the  pro- 
cess stops;  as  a  quasi  party  cannot  be  proceeded  against  to  a  seques- 
tration— that  remedy  being  confined  to  parties  to  the  suit.(d)  , 

/Supplemental  examination.]  The  court  will  allow  a  supplemental 
examination  to  be  put  in,  for  the  purpose  of  correcting  a  mistake. 
Thus,  where,  in  an  examination  put  in  by  two  co-executors,  it  was 
stated  that  their  receipts  had  been  joint;  but  it  appeared  by  affidavit 
that  such  statement  was  made  through  mistake  and  inadvertence,  and 
[*492]  that  one  of  *the  executors  had  in  fact  received  nothing,  liberty 
was  given  to  him  to  put  in  a  supplemental  examination  to  correct 
the  mistake. (e) 

Who  may  read  examination.]  Copies  of  the  examination  of  a  party, 
upon  interrogatories,  like  copies  of  all  other  proceedings  before  a  mas- 
ter, may  be  taken  by  all  parties  to  the  cause  who  are  interested  in 
them.(/)  And  any  party  to  the'suit  may  avail  himself  of  an  admis- 
sion in  such  examination,  to  charge  the  examinant.(^)  An  examina- 
tion, however,  like  an  answer,  can  only  be  made  use  of  as  evidence 
against  the  party  putting  it  in,  and  cannot  be  read  as  evidence  in  favor 
of,  or  against,  any  other  party.(A) 

A  party  examining  another  is  not  bound  to  make  use  of  the  exami- 
nation before  the  master.  But  if  he  declines  doing  so,  the  master  may 
read  it  himself.(i)  In  fact  the  examination  is  taken  for  the  informa- 
tion of  the  master ;  and  he  is  at  liberty  to  look  at  it,  whether  read  by 
the  party  examining  or  not ;  for  the  purpose  of  ascertaining  the  view 
taken  of  the  case  by  the  examinant,  and  of  seeing  how  far  his  state- 
ment is  contradicted  or  borne  out  by  the  other  evidence  before  him. 
Upon  the  same  principle  the  court  will  allow  an  examination  to  be 
read,  upon  the  hearing  of  exceptions  to  the  master's  report ;  although 

(d)  2  Dan.  830. 

(e)  Heaves  v.  Hewes,  4  Sim.  1. 

(f)2Dan.  828.    Dyotv.  Anderton,  3  Ves.  &B.  176. 

(q)  2  Smith,  123. 

(ft)  Id.  ib.    2  Dan.  828.    See,  also,  Dines  v.  Seott,  Tnr.  &  Rnss.  358. 

(i)  Gilbert  v.  Wetherell,  2  Sim.  &  Stn.  259. 
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it  has  not  been  made  use  of  by  the  party  exhibiting  the  interrogatories 
before  the  master. (ft) 

2.  Viva  voce  examination.']  The  105th  rule,  as  already  observed, 
authorizes  the  master  to  examine  the  parties  viva  voce,  as  well  as  upon 
written  interrogatories,  whenever  he  shall  think  it  expedient.  The 
chancellor  has  decided  that  a  viva  voce  examination  does  not  alter  the 
rights  of  the  parties ;  and  that,  therefore,  there  can  be  no  cross-exami- 
nation by  the  party's  own  counsel.  His  answers  are  testimony,  when 
responsive,  and  he  may  accompany  them  with  any  explanation  fairly 
responsive  to  the  interrogatory.  (I) 

Costs  of  examination.]  If  the  master  certifies  the  examination  of  a 
party  to  be  insufficient,  the  party  examining  may  move,  upon  the 
master's  certificate,  for  the  costs  of,  and  occasioned  by,  the  insufficiency 
of  the  examination. (m)  And  where  a  summons  has  been  taken  out  to 
consider  the  sufficiency  of  an  examination,  and  the  master  is  of  opinion 
that  it  is  sufficient,  he  should  so  certify;  in  order  that  the  examinant 
may  apply  for  his  costs. (n) 

[*493]  *  Evidence  before  the  Master. 

General  rules.]  The  general  rules  of  evidence  which  govern  the 
courts  of  common  law,  as  well  as  this  court,  regulate  also  the  proceed- 
ings in  the  master's  office. (o)  Where  the  court  directs  an  inquiry  into 
a  fact  before  a  master,  it  is  in  the  nature  of  a  new  issue  joined;  and 
what  would  be  evidence  in  any  other  case  will  be  evidence  before  the 
master.(p)  (18) 

(*)  Gilbert  v.  Wetherell,  2  Sim.  &  Sin.  259. 

{I)  Benson  v.  ~Le  Roy,  1  Paige,  122. 

(m)  Hubbard  v.  Hewlett,  2  Mad.  469. 

(nl  2  Smith,  120. 

(o)  See  ante,  Book  I,  Chap.  X  of  Testimony,  p.  254. 

(j>)  Smith  v.  Althus,  11  Ves.  564. 


(18)  The  referee  stands  in  the  place  of  a  jury,  and  he  must  be  governed  by  legal 
rules,  in  the  admission  of  evidence.  (Hatch  v.  Pryor,  3  Keyes,  441 ;  Emery  v. 
Merioin,  6  Cowen,  364.) 

No  evidence  can  be  given  as  to  any  issues  in  the  pleadings  which  have  been 
determined  by  the  decision  of  the  court,  the  order  of  reference  setting  forth  such 
decision,  and  the  decision  being,  as  to  such  issues,  for  the  purpose  of  the  refer- 
ence, conclusive  upon  the  parties  who  have  appeared.  (McOracken  v.  Valentine, 
9  N.  Y.  493.) 

A  referee  should  pass  upon  objections  to  evidence,  as  they  arise.  It  is  error  for 
him  to  reserve  his  rulings  upon  the  questions  arising,  and  objections  made,  until 
the  final  submission  of  the  cause,  and.  then  decide  the  case  as  though  there  had 
been  no  objections  made  to  any  portion  of  the  evidence.  (Smith  v.  Kobbe,  59  Barb. 
289  ;  Wagener  v.  Finch,  65  id.  493.)  The  practice  of  receiving  evidence  subject  to 
objection,  and'  reserving  the  question  of  its  admissibility,  was  disapproved,  also, 
in  Sliarpe  v.  Freeman,  (45  N.  Y.  802  ;  S.  C.  2  Lans.  171.) 
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Before  entering  upon  the  evidence,  however,  the  party  conducting 
the  reference  should  bring  into  the  master's  office  a  statement  of  his 
case,  technically  called  a 

State  of  facts.]  This  state  of  facts  is  the  ground  work  of  the  mas- 
ter's report,  and  the  basis  upon  which  the  evidence  is  founded,  (q)  It 
details  the  circumstance  which  the  party  intends  to  prove.  This  is 
necessary,  in  order  to  enable  the  opposite  party  to  cross-examine  the 
witnesses,  and  to  know  what  evidence  it  will  be  necessary  for  him  to 
adduce  to  support  his  own  case.  And  it  seems  that  the  examination 
of  witnesses,  taken  before  such  a  state  of  facts  has  been  brought  in, 
would  be  irregular,  (r) 

In  general,  the  state  of  facts  should  be  brought  in  by  the  party  sup- 
porting the  affirmative.  But  this  is  a  rule  of  convenience ;  and  a  state 
of  facts  may  be  brought  in  tendering  a  negative  issue ;  upon  which  it 
will  be  competent  to  the  party  bringing  it  in,  to  examine  witnesses  in 
support  of  his  negative  statement. (s)  It  seems,  however,  that,  in  such 
a  case,  the  other  party  can  only  cross-examine  the  witnesses.  He  can- 
not regularly  adduce  evidence  in  support  of  the  affirmative  proposition 
without  bringing  in  a  counter  state  of  facts,  (t)  The  objection  that  he 
has  not  done  so,  however,  may  be  waived  by  the  conduct  of  the  other 
party,  (w) 

Kinds  of  evidence.]  There  are  six  sorts  of  evidence  to  which  a 
master  may  have  recourse,  to  establish  any  fact  before  him :  1. 
Admissions ;  2.  Proceedings  in  the  cause ;  3.  Affidavits ;  4.  Deposi- 
tions in  another  cause ;  5.  Examinationsof  parties ;  6.  Examination  of 
witnesses. 

1.  Admissions.]  To  save  the  expense  and  delay  which  often  occurs 
[*494]  *in  establishing  a  fact  by  strict  evidence,  the  master  may  allow 
parties  who  are  competent  for  that  purpose,  to  admit  any  given  facts  to 
be  true.  But  only  competent  persons  can  by  their  solicitors  make  admis- 
sions. Therefore  a  solicitor  acting  for  an  infant  or  married  woman, 
cannot,  in  strictness,  make  admissions  for  them  to  their  disadvantage.  (■») 
But  it  is  said  the  admission  of  one  co-partner,  of  joint  contracts  during 
a  partnership,  may  be  taken  and  made  use  of  as  evidence  against  his 
co-partner,  a  defendant,  to  charge  him  therewith.  And  where  a  mas- 
ter reports  anything  to  be  admitted  by  parties  before  him,  and  that 

(q)  2  Smith,  126. 

(r)  2  Dan.  842.    Willan  y.  Willan,  19  Ves.  590.    Coop.  291,  S.  C. 

is)  Id.  ib. 

(*)  Id.  ib. 

i«)  Willan  v.  Wilian,  supra.    Trezeyant  v.  Fraser,  cited  2  Dan.  Pr.  842. 

(v)  Bennett's  Mast.  15. 
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report  is  excepted  to,  the  fact  admitted  must  be  taken  to  be  prima 
facie  true,  and  requires  at  least  an  affidavit  to  falsify  it.(w) 

These  admissions  are  signed  by  the  solicitor  for  the  party  making 
them.  And  by  an  old  order  of  the  court  in  England,  they  are  required 
to  be  so  signed.  And  it  is  ordered  that  any  memorandum  of  admis- 
sion before  the  master,  subscribed  by  the  parties  making  it,  is  to  be 
conclusive  on  the  party  on  whose  behalf  the  same  is  subscribed ;  so 
that  the  other  side  shall  not  be  put  to  any  proof  of  the  matter. («) 

2.  Proceedings  in  the  cause.]  The  parties  are  at  liberty  to  make  use 
of  all  the  proceedings  which  are  of  record  iu  the  cause,  whether  plead- 
ings, or  in  the  nature  of  evidence — such  as  the  depositions  of  witnesses, 
or  affidavits  which  have  been  made  use  of  or  filed  on  former  occa- 
sions.^) 

Depositions  taken  in  the  cause,  in  order  to  be  admissible  as  evidence, 
must  be  evidence  as  between  the  parties  to  the  particular  proceed- 
ings. Thus,  though  the  depositions  of  the  complainant's  witnesses  may 
be  used  against  him  by  any  of  the  defendants,  and  though  the  com- 
plainant may  use  the  depositions  of  the  defendant's  witnesses  against 
that  defendant,  yet  the  complainant  cannot  use  them  against  a  co-de- 
fendant, whose  witnesses  they  are  not.  Nor  can  co-defendants,  who 
have  not  joined  in  one  examination,  use  the  depositions  of  the  wit- 
nesses of  other  defendants,  either  as  between  themselves  or  as  against 
the  complainant. (z) 

The  pleadings  may  be  used  before  the  master  for  the  same  purposes 
that  they  can  be  used  for  before  the  court,  viz.,  as  admissions  by  the 
party  on  whose  behalf  they  are  filed.  They  cannot  be  made  use  of 
as  evidence  for  or  against  any  other  party,  (a) 

[*495]  *The  right  to  use  the  proceedings  in  the  cause  as  evidence,  is 
subject  to  the  same  rules  and  restrictions  as  govern  the  admission  of 
similar  evidence  before  the  court.  But  if  the  proceeding  has  really 
the  character  of  evidence  upon  the  matter  directed  by  the  decree  to  be 
inquired  into,  it  may  be  received  as  evidence  before  the  master, 
whether  it  was  made  use  of  at  the  hearing  or  not.(&) 

3.  Affidavits.]  It  is  a  general  rule,  that  affidavits  are  not  admissible 
as  evidence  before  a  master,  unless  the  order  of  reference  contains  a 
direction  to  that  effect.     Accordingly,  in  strict  practice,  whenever  a 

(w)  2  Benuetf  s  Mast.  15.    3  P.  Wms.  H'2,  u. 

(»)  Id.  16. 

(«)  2  Dan.  830. 

(a)  2  Smith,  127,  (Amer.  ed.  of  1812,  by  Graham,  139.) 

;«)  Id.  ib.    2  Dan,  830.    Hoare  v.  Johnstone,  2  Keen,  553.    Kemp  v.  Wade,  id.  680. 

(6)  Smith  v.  Althus,  stipra. 
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reference  is  directed  by  a  decree  or  decretal  order,  under  which  it 
becomes  necessary,  to  establish  facts  by  the  testimony  of  living  witnesses, 
such  testimony  must  be  obtained  by  examination  of  the  witnesses; 
and  a  master  cannot  proceed  upon  an  inquiry  before  him  in  any  adver- 
sary proceeding,  upon  affidavit,  unless  by  consent  of  all  parties ;  as 
the  effect  of  proceeding  upon  affidavit  is  to  deprive  the  other  side  of 
the  power  of  cross-examination,  (c)  For  this  reason  it  is  that  the 
master  cannot,  strictly  speaking,  receive  affidavits  under  a  decree  in 
which  infants  are  concerned,  (d)  Yet,  if  the  infant's  solicitor  concurs 
in  the  use  of  affidavits,  it  seems  the  infant  will  be  bound,  (e) 

It  does  not  appear,  however,  that  a  positive  assent  to  reading  affida- 
vits is  required.  The  mere  circumstance  that  a  party  has  allowed 
affidavits  to  be  used  without  objecting  to  them,  will  be  sufficient  to 
prevent  his  afterwards  raising  an  objection  to  the  master's  report,  on 
the  ground  that  the  witnesses  ought  to  have  been  examined  upon 
interrogatories .  ( / ) 

Upon  a  reference  to  a  master  to  examine  the  defendant  on  inter- 
rogatories relative  to  an  alleged  contempt,  and  to  take  such  other 
proof  concerning  the  contempt  as  shall  be  produced  before  him  by 
either  party,  the  master  is  not  authorized  to  receive  the  ex  parte 
affidavits  of  witnesses,  unless  he  is  specially  directed  by  the  order  of 
reference  to  receive  such  affidavits  as  proof.  And,  as  a  general  rule, 
the  court  will  not  allow  ex  parte  affidavits  to  be  used  on  such  a  refer- 
ence, but  will  compel  the  parties  to  produce  and  examine  the  witnesses 
before  the  master,  so  that  they  may  be  cross-examined  by  the  adverse 
party,  (g) 

It  is  true,  the  102d  rule  authorizes  the  master  to  determine  whether 
the  matters  requiring  evidence  shall  be  proved  by  affidavit  or  by  the 
[*496]  ^examination  of  witnesses.  But  that  rule  only  extends  to 
cases  in  which  affidavits  are  admissible,  or  not  objected  to  by  the 
parties,  and  was  not  intended  to  authorize  the  master  to  receive  affi- 
davits in  cases  where  they  were  not  previously  admissible,  (h) 

And  it  has  been  held  that  if  the  master  does  not  decide,  at  the  time 
appointed  for  considering  the  decree,  to  admit  affidavits  as  evidence, 
he  cannot  afterwards  receive  them,  except  by  consent. (i) 

But  the  rule  excluding  affidavits  upon  inquiries  before  the  master, 

(c)  Rowley  v.  Adams,  1  My.  &  Keen,  545.    And  see  Willan  v.  Willan,  19  Ves.  590,  3. 

(rf)  Tillotson  v.  Hargrave,  3  Mad.  494. 

(e)  Id.  ib. 

(/)  Morgan  v.  Lewis,  cited  1  Xewl.  533. 

(A)  dimming  v.  Waggoner,  7  Paige,  603. 

(ft)  See  2  Smith,  129. 

(i)  Gibbs  v.  Payne,  4  Sim.  554. 
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except  when  read  by  consent,  extends  only  to  decrees  or  decretal  orders. 
Where  the  reference  is  made  by  motion  or  petition,  in  that  stage  of 
the  cause  in  which  the  court  proceeds  upon  affidavit,  the  master  may, 
it  is  said,  do  the  same. (A)  And  so,  whenever  the  matters  referred  to 
a  master,  originate  in  a  summary  application,  as  in  petitions  of  lunacy 
or  bankruptcy,  the  master  proceeds  by  affidavit.  And  the  same  rule 
applies  to  references  under  petitions  authorized  by  particular  statutes, 
where  no  suits  are  depending ;  as  for  example,  in  the  case  of  a  refer- 
ence upon  a  petition  under  a  statute,  which  provided  a  summary 
remedy  by  petition  in  cases  of  abuses  of  trusts  created  for  charitable 
purposes. (if) 

And  upon  summary  applications  relative  to  infants,  or  the  sale  of 
their  real  estate,  affidavits  may  be  received  by  the  master. 

So,  where  references  are  made  to  a  master  upon  interlocutory  motions 
in  the  cause,  for  preliminary  inquiries,  such  as  inquiries  into  titles,  or 
into  the  amount  of  principal  and  interest  due  upon  a  mortgage,  the 
master  has  the  same  power  to  examine  witnesses  as  under  a  decree. (m) 
And  he  is  bound  in  such  cases,  by  the  102d  rule,  to  settle  what  course 
he  will  adopt. (n) 

The  answer  of  one  defendant  cannot  be  used  before  a  master,  as  an 
affidavit,  against  another  defendant.(o) 

In  the  case  of  Booth  v.  Par7cs,(p)  on  consent,  liberty  was  given  to 
the  master  to  receive  evidence  by  affidavits  instead  of  depositions 
taken  on  interrogatories  under  a  commission ;  with  a  power,  if  a  cross- 
examination  should  seem  necessary,  to  resort  to  interrogatories,  not- 
withstanding the  publication  of  the  evidence  by  affidavit. 

Affidavits  are  also  sometimes  required  by  the  master  as  a  matter  of 
assurance  or  precaution.  Thus,  a  creditor  coming  in  to  claim  before  a 
[*497]  *master  under  a  decree  for  the  benefit  of  creditors  is  required 
to  support  his  claim  by  an  affidavit  that  the  amount  claimed  is  justly 
due,  and  that  neither  he  nor  any  other  person  for  his  use,  has 
received  the  amount  claimed,  or  any  part  thereof,  or  any  security  or 
satisfaction  therefor. (q)  In  Fladong  v.  Winter, (r)  Lord  Eldon  said 
the  reason  of  this  practice  was,  that  a  party  ought  not  to  be  allowed 
to  come  in  and  claim  a  debt  without  giving  that  assurance  that  it  is 


(7;)  Sonnet  v.  Powell,  Seaton  on  Decrees,  22. 

U)  Ex  parte  Greenhouse,  1  Swanst.  60.    2  Dan.  831. 

(m)2  Dan.  Ch.  Pr.  831,  5. 

(«)  See  Woodroffe  v.  Tilterton,  8  Sim.  23S. 

(o)  Hoare  v.  Johnstone,  2  Keen,  553. 

1^)1  JIollov,  165. 

iq)  Morris  v.  Mowatt,  i  Paige,  142.    2  Smith,  128. 

(»•)  19  Ves.  196. 

39 


497  PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.        [Bookll. 

due  which  arises  from  his  affidavit ;  but  that  if  his  claim  is  contested, 
no  attention  is  given  to  the  affidavit. 

So,  if  sureties  are  necessary,  either  on  the  appointment  of  a 
receiver,  or  otherwise,  or  if  the  master  is  to  certify  that  a  deed  has 
been  executed,  or  other  matters  of  a  similar  nature,  an  affidavit  is 
proper.  So,  also,  if  attendances  are  disputed  in  the  bill  of  costs  of  a 
solicitor,  he  sometimes  proves  them  by  his  own  affidavit.(s) 

4.  Depositions  in  another  cause.]  Depositions  of  witnesses  in  another 
cause,  between  the  same  parties,  may  be  read  before  a  master  with- 
out an  order  to  warrant  it;(<)  though  such  an  order  is  necessary  to 
authorize  the  reading  of  such  depositions  before  the  court  at  the 
hearing. (u)  In  Lubi&re  v.  Genou,(v)  however,  the  court  made  an 
order  for  the  reading  of  the  depositions  in  a  cross  cause,  on  an  account 
before  the  master  directed  in  the  original  cause.  But  it  is  to  be 
observed,  that  in  that  case  a  difficulty  was  suggested,  arising  from 
the  circumstance  that  the  cross  bill  had  been  dismissed. 

5.  Examinations  of  parties.]  We  have  already  seen  in  what  cases 
parties  in  the  cause  may  be  examined  upon  interrogatories  before  the 
master.(w)  The  answers  to  these  interrogatories  (styled  the  examina- 
tion,) may  be  read  before  the  master  as  evidence  against  the  party  by 
whom  they  are  put  in ;  but  cannot  be  used  in  his  favor,  nor  against 
another  party. 

6.  Examination  of  witnesses.]  (19)  1st.  Who  may  be  examined.  All 
persons  who  are  competent  to  be  examined  as  witnesses  in  a  cause 

(s)  2  Smith,  138.     In  this  state  an  affidavit  is  required  (by  the  130th  rule,)  to  be  annexed  to 
a  bill  of  costs  before  it  is  taxed. 
(t)  Anon.  3  Atk.  524. 
(»)  Hand,  114. 
(v)  2  Ves.  579. 
(to)  See  ante,  p.  484. 
» 

(19)  On  the  hearing,  "before  a  referee,  the  credibility  of  a  witness  is  a  question 
solely  for  the  consideration  of  the  referee ;  and  his  decision  thereon  cannot  be 
reviewed.  (Leach  v.  Kelsey,  7  Barb.  466.)  Unless  an  objection  to  the  competency 
of  a  -witness  is  taken  on  the  hearing-,  it  will  be  considered  as  waived.     (lb.) 

Where  a  witness  refuses  to  answer  questions  pertinent  to  the  issue,  it  is  the 
better  practice  for  the  referee  to  give  a  certificate,  setting  forth  the  question,  with 
the  objections,  in  detail,  of  the  witness  to  answering  them,  and  his  decision  upon 
them,  in  order  that  the  court  may  pass  upon  the  remedy.  (Burnett  v.  Phalon,  19 
How.  Pr.  530;  S.  C.  11  Ab.  157.) 

A  party,  when  examined  as  a  witness,  is  not  privileged  from  answering  a  ques- 
tion because  the  answer  will  reveal  the  secret  of  his  trade,  if  such  question  be  per- 
tinent to  the  issue,  in  an  action  for  the  infringement  of  a  trade-mark.  (Burnett  v. 
Plialon,  supra.) 

One  of  three  referees,  before  whom  a  cause  is  tried,  cannot  be  sworn  and  exam- 
ined as  a  witness,  on  the  trial.  (Morss  v.  Morss,  11  Barb.  510  ;  S.  C.  1  Code  Rep. 
N.  S.  374;  10  N.  Y.  Legal  Obs.  151.) 

When  a  witness  claims  his  privilege,  on  the  ground  that  his  answers  may  crim- 
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before-  the  hearing,  are  competent  to  give  evidence  before  the  master, 
upon"  inquiries  directed  by  the  decree;  subject,  however,  to  this 
qualification,  that  as  to  those  witnesses  who  were  examined  in  the 


mate  him,  it  is  for  the  court  or  referee  to  decide  whether  it  is  a  case  for  such  claim. 
(Fellows  v.  Wilson,  31  Barb.  163.) 

A  referee  should  pass  upon  objections  to  evidence  as  they  arise.  It  is  error  for 
him  to  reserve  his  rulings  upon  the  questions  arising-,  and  objections  made,  until 
the  final  submission  of  the  case,  and  then  decide  the  case  as  thoug-h  there  had 
been  no  objections  to  any  portion  of  the  evidence,  (Smith  v.  Kobbe,  59  Barb. 
2S9;  Peck  v.  Yorks,  47  id.  131 ;  McKnight  v.  Dunlop,  5  N.  Y.  537;  Clussman  v. 
Merkel,  3  Bosw.  402  ;  Brooks  v.  Christoplm;  5  Duer,  206  ;  Sharpe  v.  Freeman,  45 
N.  Y.  802 ;)  provided  the  party  objects,  and  insists  that  the  referee  shall  decide  as 
to  the  admissibility  of  the  evidence  at  the  time.  (Peck  v.  Yorks  ;  Brooks  v.  Chris- 
topher ;  Clussman  v.  Merkel;  McKnight  v.  Dimlop,  supra.) 

It  is  erroneous  for  a  referee  to  receive  and  act  upon  the  testimony  of  a  non-pro- 
fessional witness,  as  to  the  value  of  the  plaintiff's  services  as  a  lawyer,  after  he 
has  stated  that  he  knows  nothing-  of  their  value.     (Smith  v.  Kobbe,  59  Barb.  289.) 

The  admission  of  illegal  testimony,  by  a  referee,  will  not  warrant  a  reversal  of 
the  referee's  decision,  where  there  is  sufficient  evidence,  without  such  testimony, 
to  sustain  the  judgment ;  the  error  of  the  referee,  if  any,  in  admitting  the  illegal 
testimony,  in  such  a  case,  not  being  injurious  to  the  unsuccessful  party.  (Fabbri 
v.  The  Mercantile  Mutual  Ins.  Co.  64  Barb.  85.) 

So  much  depends  upon  the  appearance  and  conduct  of  a  witness,  before  a 
referee,  that  it  is  never  safe  to  interfere  with  a  finding  on  a  question  of  fact,  unless 
it  is  so  flagrantly  unjust  as  to  show  partiality,  corruption  or  incompetency,  on  the 
part  of  the  referee.     (Howell  v.  Biddlecom,  62  Barb.  131,  per  Mullin,  J.) 

A  referee  has  a  right  to  find  a  witness  mistaken ;  and  if  there  is  a  contradiction 
between  him  and  another,  to  decide  the  question  of  fact  contrary  to  his  statement. 
But  he  cannot  judicially  deem  an  uncontradicted  witness,  testifying  against  the 
party  calling  him,  false  and  perjured,  and,  so  holding,  to  infer  the  truth  of  the 
matter  to  be  the  reverse  of  what  was  testified  to.  (Fordham  v.  Smith,  4fi  N.  Y. 
683.) 

If  a  referee  absent  himself,  during  the  taking  of  evidence,  and  no  objection  is 
made  at  the  time,  and  the  parties  go  on  with  the  examination  of  witnesses,  and 
finally  submit  all  the  evidence  to  the  referee,  for  his  decision,  objection  to  the 
referee's  absence  will  be  deemed  to  have  been  waived ;  and  on  appeal,  the  court 
will  not,  on  that  objection,  set  aside  the  judgment.  But  it  seems  it  would  be 
otherwise,  if  the  objection  were  taken  at  the  time  of  the  referee's  absenting  him- 
self.    (Metcalfv.  Baker,  11  Ab.  N.  S.  431.) 

It  is  within  the  discretion  of  the  court,  and  therefore  of  a  referee,  to  allow  lead- 
ing questions  to  be  put  to  a  witness.  (Cheeney  v.  Arnold,  18  Barb.  434 ;  S.  <3.  15 
N.  Y.  345;  Beach  v.  Raymond,  2  E.  D.  Smith,  497;  Pearson  \.  Fiske,  2  Hilt.  146.) 
"Whether  or  not  a  witness  shall  be  allowed  to  be  recalled  at  the  close  of  the  case, 
is  a  matter  entirely  within  the  discretion  of  the  referee.    (Pearson  v.  Fiske,  supra.) 

When  the  order  of  reference  directs  the  referee  to  decide  upon  the  facts  in  a 
case,  he  cannot  receive,  as  proof  of  those  facts,  an  affidavit  which  has  been  sworn 
before  another  officer.  The  witness  must  actually  be  sworn  before  the  referee. 
(Security  Fire  Ins.  Co.  v.  Martin,  15  Ab.  479.) 

It  rests  entirely  in  the  sound  discretion  of  a  referee  to  refuse  to  hear  further 
testimony  after  the  case  is  closed.  (Trimble  v.  Stilwell,  4  E.  D.  Smith,  513  ;  Pear- 
son v.  Fiske,  supra.)  In  Packer  v.  French,  (Hill  &  Denio,  103,)  where  the  referee, 
after  a  final  submission  of  the  case,  refused  an  application  of  the  plaintiff  to  hold 
the  cause  open,  solely  on  the  ground  of  his  supposed  want  of  authority  to  do  so, 
the  court  opened  the  hearing,  on  terms.  _ 

When  a  witness  is  examined  before  a  referee,  the  questions  are  not  put  trom 
written  interrogatories  previously  prepared,  but  are  such  as  are  suggested  at  the 
time.  The  witness  is  first  examined  by  the  party  calling  him,  and  then  cross- 
examined  by  the  opposite  party.  The  answers  alone,  and  not  the  questions,  are 
taken  down  by  the  referee,  who  may  put  such  questions  to  the  witness  as  he 
.thinks  proper.     (Van  Sant.  Eq.  Pr.  531.) 
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cause,  there  must  be  an  application  to  the  court  for  leave  to  examine 
[*498]  them,  before  their  ^examination  can  be  taken. (x)  But*  as  to 
persons  who  were  not  witnesses,  they  may  be  examined  without  such 
leave. (y)  And  this,  although  the  party  tendering  the  interrogatories 
had  not  gone  into  any  proof  at  the  former  hearing  of  the  cause  ;(z) 
and  although  the  same  matter  was  in  issue,  and  might  have  been, 
though  it  was  not,  proved  before  the  decree. (20) 

Parties.]  The  admissibility  of  a  party  as  a  witness,  depends  upon 
the  same  rules  and  principles  as  the  admissibility  of  parties  to  be 
witnesses  before  hearing. (a)  (21) 

(Z)  2  Dan.  835. 

iy)  Smith  v.  Althns,  11  Ves.  564.    Purcell  t.  MoNamara,  17  id.  434. 

(s)  Hongh  v.  Williams,  3  Bro.  C.  C.  190. 

(«)  See  ante,  p.  -5.3  et  seq. 


(20)  Chapter  887  of  the  Laws  of  1867  (§  1,)  provides  that  in  any  trial,  or  inquiry 
in  any  suit,  action  or  proceeding,  in  any  court,  or  before  any  person  having-,  by 
law  or  consent  of  the  parties,  authority  to  examine  witnesses  or  hear  evidence, 
the  husband  or  wife  of  any  party  thereto,  or  of  any  person  in  whose  behalf  any 
such  suit,  action  or  proceeding-  is  brought,  prosecuted,  opposed  or  defended  shall, 
except  as  thereinafter  stated,  be  competent  and  compellable  to  give  evidence,  the 
same  as  any  other  witness,  on  behalf  of  any  party  to  such  suit,  action  or  proceed- 
ing. Section  2  declares  that  nothing  in  the  act  shall  render  any  husband  or  wife 
competent  or  compellable  to  give  evidence  for  or  against  the  other  *  *  *  in 
any  action  or  proceeding  instituted  in  consequence  of  adultery,  or  in  any  action  or 
proceeding  for  divorce  on  account  of  adultery,  (except  to  prove  the  fact  of  mar- 
riage,).etc.  Section  3  declares  that  no  husband  or  wife  .shall  be  compellable  to 
disclose  any  confidential  communication  made  by  one  to  the  other,  during  their 
marriage. 

"Where  husband  and  wife  are  parties  to  an  action,  and  witnesses  in  their  own 
behalf,  or  in  behalf  of  any  other  party,  they  are  subject  to  the  same  rules  of  exam- 
ination as  other  witnesses,  (except  as  provided  by  statute.)  (Welirkamp  v.  Willett, 
1  Keyes,  250.) 

"Where  a  married  man  is  examined  as  a  witness,  the  fact  that  his  answer  may 
subject  him  to  a  civil  action,  for  divorce,  will  not  excuse  him  from  answering. 
{Taylor  v.  Jennings,  7  Rob.  581.) 

(81)  By  section  389  of  the  Code  it  is  provided  that  no  examination  of  a  party 
shall  be  had,  on  behalf  of  the  adverse  party,  except  in  the  manner  prescribed  by 
chapter  6  of  title  12. 

Section  390  directs  that  a  party  to  an  action  may  be  examined  as  a  witness,  at 
the  instance  of  the  adverse  party,  or  any  one  of  several  adverse  parties. 

By  the  subsequent  sections,  he  can  be  examined  as  a,  witness  only.  (Hudlin  v 
Bidner,  6  Ab.  19.) 

As  regards  the  competency  of  a  party  as  a  witness,  section  398  of  the  Code 
provides  that  no  person  offered  as  a  witness  in  any  action  or  proceeding  in  any 
court,  or  before  any  officer  acting  judicially,  shall  be  excluded  by  reason  of  his 
interest  in  the  event  of  the  action  or  proceeding,  or  because  he  is  a 'party  thereto  ; 
except  as  is  provided  in  section  399.  That  section  provides  that  no  .party  to  an 
action  or  proceeding,  nor  any  person  interested  in  the  event  thereof,  nor  any  per- 
son from,  through  or  under  whom  any  such  party  or  interested  person  derives  any 
interest  or  title,  by  assignment  or  otherwise,  shall  be  examined  as  a.  witness  in 
regard  to  any  2">ersonal  transaction  or  communication  between  such  witness  and  a 
person  at  the  time  of  such,  examination,  deceased,  insane  or  lunatic,  against  the 
executor,  administrator,  heir  at  law,  next  of  kin,  assignee,  legatee,  devisee  or 
survivor  of  such  deceased  person,  or  the  assignee  or  committee  of  such  insane  per- 
son or  lunatic.      But  it  is  declared  that  this  prohibition  shall  not  extend  to  any 
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To  authorize  the  examination  of  a  party  who  ha^  not  been 
previously  examined  before  a  master  under  a  decree,  the  same  order 
must  be  obtained  as  is  necessary  to  authorize  the  examination  of  a 
party  before  the  hearing.(6)  This  order  may  be  obtained  of  course, 
after  decree,  saving  just  exceptions. (c) 

(6)  See  ante,  p.  257.    Murray  v.  Shad-well.  2  Ves.  &  B.  401. 

(c)  Van  v.  Corpo,  3  My.  &  Keen,  278.    Paris  v.  Hughes,  1  Keen,  1. 

transaction  or  communication  as  to  which  any  such  executor,  administrator,  etc., 
shall  be  examined  on  his  own  behalf,  or  as  to  which  the  testimony  of  such  deceased 
person  or  lunatic  shall  be  given  in  evidence. 

A  "  party "  to  an  action  within  section  390  of  the  Code,  is  one  who  is  named 
plaintiff  or  defendant,  and  appears  on  the  record  as  such.  (Woods  v.  Be  Figaniere, 
16  Ab.  1 ;  S.  C.  1  Rob.  607 ;  25  How.  522.) 

A  party  to  an  action  who  is  made  a  witness  by  statute,  is  subject  to  the  same 
requisitions,  restrictions  and  tests  as  other  witnesses.  (Forward  v.  Harris,  30 
Barb.  338  ;  Burnett  v.  Harris,  50  id.  379 ;  Rivenburgh  v.  Rivenburgh,  47  id.  419. 
See  also  Roberts  v.  Gee,  15  Barb.  449.) 

The  rule  that  the  execution  of  an  instrument  must  be  proved  by  the  subscribing 
witness,  if  there  be  one  living  competent  to  testify,  and  within  the  jurisdiction  of 
the  court  is  inflexible,  and  has  not  been  changed  by  the  law  making  parties  to  a. 
suit  competent  witnesses.  (Story  v.  Lovett,  1  E.  D.  Smith,  153 ;  Qiberton  v. 
Ginocllie,  1  Hilt.  218 ;  Jones  v.  Underwood,  28  Barb.  481  ;  King  v.  Smith,  21  id. 
158.)  Nor  has  the  statute,  allowing1  parties  to  be  witnesses,  abrogated  the  law 
admitting  books  of  account  as  evidence.  (Tomlinson  v.  Borst,  30  Barb.  42; 
Stroud  v.  Tilton,  3  Keyes,  139.     See  Clarke  v.  Smith,  46  Barb.  30.) 

"Where  the  defendant  is  a  corporation,  the  plaintiff  cannot  have  an  order  for  the 
examination  of  such  defendant  as  a  witness,  by  its  officers.  Sections  391  and  392 
of  the  Code  have  reference  to  the  examination  of  parties,  and  not  to  the  examina- 
tion of  the  officers,  agents  or  servants  of  a  party  to  the  suit.  It  was  not  the  inten- 
tion of  the  legislature  to  authorize  the  examination  of  a  corporation  as  a  witness. 
(Goodyear  v.  Phoenix  Rubber  Co.  48  Barb.  522.)  The  president  or  other  officer 
of  a  corporation,  which  is  a  party  to  an  action,  is  not  bound  to  produce,  on  the 
trial,  the  books  and  papers  of  the  corporation,  under  a  subpana  duces  tecum 
issued  by  the  adverse  party.  He  has  no  such  property  in,  or  control  over,  them 
as  gives  the  right  or  makes  it  his  duty  to  produce  them.  Their  proper  place  is 
the  office  in  which  the  business  they  relate  to  is  transacted.  (La  Farge  v.  La 
Farge  Ins.  Co.  14  How.  Pr.  26 ;  S.  C.  6  Duer,  680.)  Otherwise  as  to  the  officers 
of  an  unincorporated  joint  stock  company.  ( Woods  v.  I)e  Figaniere,  16  Ab.  159  ; 
S.  C.  1  Rob.  659.) 

A  party  to  an  action  may,  at  the  instance  of  the  adverse  party,  be  compelled \>y 
a  subpeena  duces  tecum,  not  only  to  appear  at  the  trial  and  submit  to  a  personal 
examination,  but  to  produce  books  and  papers  in  his  possession,  precisely  as  any 
other  witness  may  be  so  compelled.  And  a  witness,  when  properly  subpoenaed, 
is  as  much  bound  to  produce  books  and  papers  in  his  possession,  as  evidence,  as 
to  testify  orally.  His  neglect  of  either  is  a  contempt  of  court.  (Bonesteel  v.  Lynde, 
8  How.  Pr.  226,  352.  See  also  Garighe  v.  Losche,  6  Ab.  284,  note ;  Woods  v. 
Be  Figaniere,  16  Ab.  159;  S.  C.  1  Rob.  659;  People  ex  rel.  Valientev.  Byckman, 
24  How.  222  ;  Brett  v.  Bucknam,  32  Barb.  655.) 

If  a  witness,  without  good  excuse,  neglects  to  obey  a  subpeena  duces  tecum,  with 
which  he  is  served,  by  failing  to  produce,  upon  the  trial,  the  books  or  papers 
specified  therein,  he  is  liable  to  the  injured  party  for  all  damages  sustained  by 
him  in  consequence  thereof.  (Lane  v.  Cole,  12  Barb.  680 ;  Hasbrouck  v.  Baker, 
10  John.  248 ;  Heermans  v.  Williams,  11  Wend.  636 ;  Cogswell  v.  Meech,  12  id. 
147;  Courtney  v.  Baker,  3  Denio,  27.) 

A  party  to  an  action  who  is  made  a  witness  by  the  opposite  party,  is  entitled  to 
fees  as  a  condition  of  his  attendance,  the  same  as  other  witnesses.  (Hewlett  v. 
Brown,  1  Bosw.  655 ;  S.  C.  7  Ab.  74 ;  Woods  v.  Be  Figaniere,  1  Rob.  607,  641 ; 
S.  C.  25  How.  522  ;  16  Ab.  1 ;  Braper  v.  Henningsen,  1  Bosw.  611,  614 ;  Taggard 
v.  Gardner,  2  Sandf.  669 ;  S.  C.  2  Code  Rep.  82.) 
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But  where  a  party  has  been  previously  examined  as  a  witness,  a 
special  application  is  necessary,  as  in  other  cases.  And  the  master 
will  be  directed  to  settle  the  interrogatories  for  the  purpose  of  pre- 
cluding the  re-examination  of  the  party  to  matters  as  to  which  he  has 
been  before  examined,  (d) 

2.  Upon  what  points  witnesses  may  be  examined ;  and  herein  as  to  a 
re-examination.]  The  rule  requiring  a  previous  order  of  the  court  for 
the  examination  of  a  witness  before  the  master,  is  founded  upon  the 
same  reason  which  requires  a  special  order  of  the  court  to  authorize 
the  re-examination  of  a  witness  before  the  hearing, (e)  viz.,  the  danger 
of  perjury  which  would  be  incurred  by  a  witness  deposing  a  second 
time  to  the  same  fact,  after  having  seen  where  the  cause  pinches,  and 
how  his  testimony  bore  upon  it,  and  the  anxiety  which  the  court 
therefore  feels  to  prevent  improper  tampering  with  witnesses,  and 
inducing  them  to  retract  or  contradict,  or  explain  away  what  they 
have  stated  in  their  former  examination,  upon  a  second.(/) 

For  the  same  reason,  also,  the  court  in  granting  an  order  for  the  re- 
examination before  the  master  of  a  witness  already  examined,  will  put 
the  party  under  the  terms  of  having  the  interrogatories  approved  and 
settled  by  the  master;  who,  in  settling  them,  will  see  that  the  witness 
[*499]  is  *not  examined  a  second  time  to  the  same  facts,  (g)  The 
order  does  not  restrain  the  master  from  examining  the  witness  as  to 
points  upon  which  he  has  been  before  examined ;  but  he  is  nevertheless 
bound,  in  settling  the  interrogatories,  to  take  care  that  they  do  not 
extend  to  matter  embraced  in  the  witness'  previous  examination; 
unless  he  is  expressly  directed  to  examine  as  to  such  matters. (A) 

But  the  general  rule  has  exceptions.  Thus,  a  witness  who  has  been 
examined  at  or  before  the  hearing,  merely  to  prove  exhibits,  may  be 
examined  to  prove  other  deeds,  pa,pers,  etc.,  before  the  master,  with- 
out a  special  order. (i)  So  where  the  first  examination  failed,  accident- 
ally, and  without  fraud,  by  reason  of  the  witness'  having  been  then 
incompetent,  the  court  will  order  his  re-examination  before  the  master 
upon  the  same  point — the  interrogatories  to  be  settled  by  the  master,  (/t) 
And  in  Rowley  v.  Adams,(l)  the  master  of  the  rolls  allowed  a  witness 
who  had  been  examined  in  the  cause,  and  had  afterwards  made  an 


(d)  Paris  v.  Hughes,  supra.    And  see  Ptircell  v.  MeNamara,  17  Ves.  434. 

(e)  Vanghan  v.  Lloyd,  1  Cox,  312. 

(/)2Dan.  835.  , 

{}/)  Vanghan  v.  Lloyd,  supra. 

(h)  Sanford  v. ,  1  Ves.  jtm.  398. 

(i)  Conrtenay  v.  Hoskins,  2  IUiss.  233. 

(£)  Sanford  v. ,  supra.    See,  also,  Callow  v.  Mince,  2  Vern.  472 

U)  1  My.  &  Keen,  543. 
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affidavit  in  support  of  a  state  of  facts  before'  the  master,  to  be  exam- 
ined viva  voce  before  the  master  upon  the  subject  of  his  affidavit.  But 
in  the  case  last  referred  to,  the  vice-chancellor  states  the  rule  to  be 
well  settled  that  a  witness  who  has  been  examined  in  a  cause  cannot 
be  examined  again  before  a  master  without  an  order.  This  rule  is 
also  recognized  in  Metford  v.  Peter  s.{m)  And  in  Smith  v.  Qraham,(ri) 
Lord  Eldon  actually  suppressed  the  deposition  of  a  witness  before  the 
master,  who  had  been  examined  previous  to  the  decree,  with  costs ; 
because  such  deposition  had  been  taken  without  order.(o) 

Although  the  same  witnesses  who  have  been  examined  before  the 
decree  cannot  be  re-examined  by  the  same  party  in  the  master's  office, 
yet  other  witnesses  may  be  examined  before  the  master  to  the  same 
points  to  which  witnesses  have  been  already  examined  before  the 
decree. (p)  The  reason  of  the  practice  is,  that  the  object  in  directing 
an  inquiry  being  to  obtain  further  evidence,  further  examination  is 
essential.  In  Willan  v.  Willan,{q)  Lord  Eldon  said :  "  At  the  hearing 
of  the  cause,  the  court  sees  all  the  evidence ;  and  if,  instead  of  decid- 
ing upon  the  inference,  it  directs  inquiries,  the  decree  directing  those 
inquiries  is,  in  truth,  the  leave  of  the  court  given  for  further  exami- 
nation upon  the  very  point." 

The  rule  prohibiting  the  re-examination,  before  a  master,  without  an 
[*500]  *order,  of  a  witness  who  has  been  previously  examined  in  the 
cause,  does  not  prevent  a  witness  who  has  been  examined  by  one  party 
before  the  hearing  from  being  examined  by  another  party  after  the 
hearing.  He  is  not  in  such  a  case,  called  for  the  purpose  of  mending  his 
evidence  given  before  the  hearing ;  and  if  he  does  mend  it,  he  is  adverse 
to  the  party  who  calls  him.(r)  So  in  Pearson  v.  Rowland,(s)  under  a 
commission  before  decree,  the  defendant  brought  up  his  witnesses  to 
prove  a  will,  but  when  the  witnesses  attended,  not  having  the  will,  he 
declined  to  examine  them ;  but  they  were  examined  by  the  complain- 
ant. After  the  decree,  the  defendant  examined  the  witnesses  without 
an  order,  and  the  court  refused  to  suppress  the  depositions ;  holding 
the  examination  to  be  regular. 

If  a  witness  has  been  re-examined  before  the  master  without  an 
order  for  the  purpose,  the  opposite  party  should  apply,  by  a  special 
motion  on  notice,  to  suppress  the  depositions  with  costs,  (t) 

(TO)8Sim.'630. 
(»»)  2  Swanst.  264. 
(o)  See,  also,  Bennett's  Mast.  14. 
(p)  Smith  v.  AMius,  11  Ves.  564. 
(?)  19  Ves.  590. 

(r)  Metford  v.  Peters,  8  Sim.  630. 
(s)  2  Swanst.  266,  n. 
.     it)  2  Smith,  134. 
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3.  Procuring  attendance'  or  testimony  of  witnesses. — Subp oma.]  The 
attendance  of  witnesses  before  a  master,  upon  a  reference,  is  enforced, 
when  necessary,  toy  process  of  subpoena,  similar  in  form  to  that  used 
before  examiners.  The  76th  rule  provides,  that  process  of  subpoena 
to  compel  the  attendance  of  witnesses  before  a  master,  shall  issue  of 
course;  the  time  and  place  of  attendance  being  specified  therein; 
and  that  such  witnesses  may  be  punished  for  contempt,  if  they  fail  to 
attend  and  submit  to  an  examination. 

This-  rule  also  declares  that  no  witness  shall  be  compelled  to  appear 
before  an  examiner  or  commissioner,  more  than  forty  miles  from  his 
place  of  residence,  unless  by  special  order  of  the  court.  The  terms  of 
this  rule  would  not  preclude  the  issuing  of  a  subpoena  to  compel 
the  attendance  of  a  witness  before  a  master,  from  any  part  of  the 
state. 

But  in  the  case  of  Lawrence  v.  Dakin,(u)  the  chancellor  said  that  he 
would  not  encourage-  the  practice  of  compelling  witnesses  to  attend 
before  a  master  at  a  great  distance  from  their  places  of  residence, 
when  they  might  as  well  be  examined  under  a  commission  issued  upon 
the  certificate  of  the  master.  And  that,  in  accordance  with  the  spirit 
of  the  76th  rule,  the  court  ought  not  to  compel  the  attendance  of  wit- 
nesses before  a  master,  at  a  greater  distance  than  forty  miles ;  unless 
there  is  something  in  the  nature  of  the  examination  which  requires 
the  personal  attendance  of  the  witness  before  the  master. 

It  was  also  held  in  that  case,  that  in  ordinary  cases,  where  the  wit- 
[*501]  nesses  *reside  at  a  greater  distance  than  forty  miles  from  the 
master's  office,  the  proper  course  is  to  obtain  a  commission  for  their 
examination  before  a  master  or  examiner,  in  their  neighborhood. 

By  the  English  practice,  when  a  subpoena  is  served  upon  a  witness, 
a  memorandum  in  writing,  of  the  time  and  place  of  attendance,  signed 
by  the  master,  is  left  with  the  witness  at  the  time  the  writ  is  shewn 
to  him.(c) 

But  here,  the  usual  course  is  to  serve  the  witness  with  a  copy  of  the 
subpoena. 

Commission.}  The  102d  rule  authorizes  the  master,  upon  the  return 
of  the  first  summons,  to  issue  his  certificate  for  a  commission  to  exam- 
ine witnesses,  if  he  shall  think  it  necessary. 

A  commission  to  take  the  testimony  of  a  witness,  to  be  used  before 
a  master,  can  only  be  obtained  upon  the  master's  certificate  that  it  is 


(u)  In  chancery,  April  6, 1841. 
(»)  2  Dan.  Pr.  849. 
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necessary.(w)     And  if  it  is  issued  without  such  certificate,  it  will  be 
irregular,  (a;) 

It  seems  that  an  exception  does  not  lie  to  this  certificate,  but  that  if 
it  is  improperly  granted,  a  motion  may  be  made  to  discharge  the  order 
for  the  commission. (y) 

The  order  for  a  commission  is  entered  of  course,  upon  the  master's 
certificate.  And  the  commission  is  sued  out  and  executed  in  the  same 
manner  as  commissions  for  the  examination  of  witnesses  in  other 
cases.(z)  It  is  returnable  to  the  office  of  the  register,  etc.,  issuing  it, 
and  not  to  the  master ;  and  copies  of  the  depositions  are  furnished  to 
the  solicitors  for  the  respective  parties,  (a) 

Witnesses,  how  examined  before  master.]  The  examination  of  wit- 
nesses before  a  master  is  effected  either  by  exhibiting  interrogatories,  or 
by  viva  voce  questions  addressed  to  the  witness  himself  in  the  master's 
presence.  The  former  is  the  old  practice.  The  105th  rule  authorizes 
the  master  to  examine  any  witness,  either  upon  written  interrogatories, 
or  viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  may  appear 
to  him  to  require ;  the  examination  or  evidence  being  taken  down  at 
the  time  by  the  master,  or  by  his  clerk  in  his  presence,  and  preserved, 
in  order  that  the  same  may  be  used  by  the  court  if  necessary.  (22) 

1.  Examination  upon  interrogatories.]  If  the  master  thinks  it  expe- 
[*502]  dient  *to  examine  a  witness  upon  interrogatories,  the  party 
calling  the  witness  must  prepare  the  interrogatories  and  have  them 
engrossed  and  signed  by  counsel.  It  has  been  stated  that  upon  the 
examination  of  parties  before  a  master,  the  interrogatories  are  settled 
by  him,  and  need  not  be  signed  by  counsel. (6)  But  the  interroga- 
tories for  the  examination  of  witnesses  must  be  signed  by  counsel, 
though  they  need  not  be  settled  by  the  master — unless  where  they  are 
directed  to  be  so  settled  by  the  order  of  the  court — as  in  the  case  of 
witnesses  who  have  been  before  examined  in  the  cause. (c) 

{w)  Parkinson  v.  Ingram,  3  Ves.  603. 
(as)  Bearcroft  v.  Berkeley,  2  Cox,  108. 

(?/)  Chaffen  v.  Wills,  1  Dick.  377.    Bat  see  Chennell  v.  Martin,  i  Sim.  342. 
(2-)  See  ante,  p.  292  et  seq.    2  Smith,  139. 

(a)  Parkinson  v.  Ingram,  3  Ves.  607.    Dyott  v.  Anderton,  3  Ves.  &  B.  176.    Beame'sOrd. 
230.    2  Tur.  Ch.  Pr.  728.    2  Smith,  139. 
(&)  Ante,  p.  485. 
(c)  Bennett's  Mast.  12.    2  Dan.  Pr.  835,  842.    3  Bro.  C.  C.  190.    Vaaghan  v.  Lloyd,  1  Cox,  312. 


(22)  All  examinations  of  -witnesses  before  referees  are  now  viva  voce.  (Van 
Sant.  Eq.  Pr.  530.)  The  questions  are  not  put  from  written  interrogatories,  but 
are  such  as  are  suggested  at  the  time.     (Id.  531.) 

A  referee  cannot  receive,  as  proof  of  a  fact  which  the  order  of  reference  directs 
him  to  decide,  an  affidavit  sworn  to  before  a  commissioner.  The  witness  must  be 
sworn  before  the  referee.     (Security  Fire  Ins.  Co.  v.  Martin,  15  Ab.  479.) 
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If  they  are  directed  to  be  settled  by  the  master,  he  must  sign  his 
allowance  of  them  in  the  same  manner  as  he  signs  interrogatories  for 
the  examination  of  parties,  (d) 

The  rule  confers  a  discretion  upon  the  master  as  to  allowing  inter- 
rogatories to  be  used.  But  if  he  refuses  to  receive  them  in  a  proper 
case,  it  seems  the  proper  course  is  to  apply  to  the  court,  by  motion, 
that  he  may  be  directed  to  receive  them.(e)  In  Willan  v.  Willan,(f) 
however,  the  court  ordered  an  application  of  that  sort  to  stand  over, 
at  the  same  time  directing  that  a  petition  should  be  presented  stating 
the  particular  circumstances  and  the  dates. 

2.  Examination  viva  voce.]  Witnesses  are  usually  examined  before 
masters  orally.  It  is  only  in  special  cases  and  upon  rare  occasions 
that  the  other  method  is*resorted  to. 

"Where  the  witness  is  examined  viva  voce,  the  questions  are  not  put 
from  written  interrogatories  previously  prepared,  but  are  such  as  sug- 
gest themselves  at  the  time.  The  witness  is  first  examined  by  the 
party  calling  him,  and  then  cross-examined  by  the  opposite  party,  if  he 
pleases.  The  master  may  also  put  such  questions  as  he  thinks  proper. 
The  answers,  but  not  the  questions,  are  taken  down  by  the  master. (g) 

The  master  is  not  at  liberty  to  examine  a  witness  viva  voce,  after  he 
has  issued  his  summons  on  preparing  his  report ;  and  in  a  case  where 
he  had  done  so,  the  depositions  thus  taken  were,  on  motion^  ordered 
to  be  suppressed,  (h) 

Oath  to  witness.]  Whether  the  witness  is  examined  upon  interrogato- 
ries, or  viva  voce,  previous  to  entering  upon  the  examination,  the  master 
is  to  administer  to  him  an  oath  in  the  following  form:  "You  do  sol- 
emnly swear,  [or,  if  a  quaker,  "you  do  solemnly,  sincerely,  and  truly 
declare  and  affirm"]  that  you  will  true  answers  make  to  such  interrog- 
[*503]  *atories  [or  questions,]  as  shall  be  put  to  you  touching  the 
matters  in  reference  in  a  certain  cause  depending  in  the  court  of  chan- 
cery of  the  state  of  New  York,  wherein  A.  B.  is  complainant,  and  C.  D. 
is  defendant,  and  therein  will  speak  the  truth,  the  whole  truth,  and 
nothing  but  the  truth ;  so  help  you  God."  If  the  witness  swears  by 
the  uplifted  hand,  the  oath  commences,  "  You  swear  by  the  ever- 
living  God,  that,"  etc.,  etc. (23) 

id)  2  Smith,  113.    See  auto,  p.  485. 

(e)  Hough  v.  Williams,  id.  151.    2  Dan.  8-11. 

(/)  Coop.  291.    19  Ves.  590,  S.  C. 

(9)  See  2  Smith,  138. 

(h)  Trotter  v.  Trotter,  5  Sim.  383. 

(23)  The  oath  now  in  use  is  :  "  You  do  solemnly  swear  [or  affirm]  that  you  will 
true  answers  make  to  such  questions  as  shall  be  put  to  you,  touching  the  matters 
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Caption  of  depositions.]  Before  commencing  the  examination,  the 
master  prepares  a  caption  or  heading  to  the  depositions,  in  this  form : 

[Title  of  cause.] 

"Depositions  of  witnesses  produced,  sworn,  and  examined  in  a 
certain  cause  depending  and  at  issue  in  the  court  of  chancery 
of  the  state  of  New  York,  wherein  A.  B.  is  complainant,  and 
C.  D.  defendant,  before  J.  S.,  one  of  the  masters  of  this  court, 

on  the  day  of ,  at  the  town  of ,  in  the  county 

of  ,  taken  under  a  decree  [or  order,]  of  the  said  court, 

bearing  date  the  day  of ,  on  the  part  of  the  com- 
plainant [or  defendant.] 

Signature  of  witness.]  When  the  examination  is  completed,  it  is  to 
be  signed  by  the  witness,  upon  the  right  hand  side. 

Jurat.]  -  The  master  is  then  to  add  his  jurat,  in  the  same  form  as 
that  used  by  examiners.  (24) 

Demurrer  by  witness.]  If  an  improper  interrogatory  or  question,  or 
one  which  he  deems  such,  is  put  to  the  witness,  he  may  object  to 
answering  it,  by  demurrer,  in  the  same  manner  and  for  the  same 
reasons  as  upon  examinations  before  examiners. (k) 

Depositions,  where  kept.]  We  have  seen  that  depositions  taken 
before  examiners  are  to  be  filed  in  the  register's  or  clerk's  office  ;(<!) 
but  depositions  of  witnesses  examined  before  masters  are  usually  kept 
bythem;(m)  who  will  furnish  copies  to  the  parties  when  requested. 

State  of  Facts. 

Nature  of.]  A  state  of  facts  is  a  statement  in  writing  made  by  a 
party  prosecuting  or  resisting  any  inquiry  before  a  master,  of  the 
facts  and  circumstances  upon  which  he  relies,  either  in  support  of  his 
own  cause  or  in  contradiction  or  defeasance  of  that  of  his  adversary. 
[*504]   It  is,  *in  effect,  the  pleading  of  the  party  before  the  master ; 

(it)  Sec  ante,  p.  282. 

(I)  Ante,  p.  239. 

(m)  Parkinson  v.  Ingram,  3  Ves.  607. 


in  reference  in  a  certain  action  depending  in  the  Supreme  Court  of  the  State  of 
New  York,  wherein  A.  B.  is  plaintiff  and  C.  D.  defendant,  and  therein  will  speak 
the  truth,  the  whole  truth,  and  nothing-  but  the  truth  ;  so  help  you  God." 

(24)  Rule  39  of  the  Supreme  Court  requires  that  in  references  other  than  for  the 
trial  of  the  issues  in  an  action,  or  for  computing  the  amount  due  in  foreclosure 
cases,  the  testimony  of  the  witnesses  shall  be  signed  by  them,  and  the  report  of 
the  referee  shall  be  filed,  with  the  testimony. 
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and  is  governed  by  nearly  the  same  rules  and  principles  as  pleadings 
in  the  court.  Yet  not  being  signed,  nor  in  general  prepared  by 
counsel,  those  rules  are  not  also  so  strictly  observed. (n) 

In  what  cases  proper.]  We  have  already  seen  that  an  examination 
of  witnesses  should  be  preceded  by  a  state  of  facts. (0)  But  this  is  not 
the  only  proceeding  in  which  a  state  of  facts  is  proper.  It  is  the 
general  form  by  which  the  prosecution  or  defence  of  every  reference 
to  a  master  is  commenced. (p)  Thus,  it  is  used  upon  references  under 
decrees  for  an  account.(g)  So,  if  the  decree  directs  an  inquiry 
respecting  the  maintenance  of  infants,  and  what  is  proper  to  be 
allowed  for  that  purpose,  and  to  consider  of  a  proper  person  to  act  as 
guardian,  a  state  of  facts  should  be  laid  before  the  master,  pointing 
out  the  situation,  age,  and  fortune  of  the  infant,  and  the  name  of 
some  fit  person  to  act  as  his  guardian,  what  sum  of  money  has  been 
expended,  and  in  what  manner,  and  to  and  from  what  period  the 
maintenance  is  claimed.(r)  And  if  the  master  is  directed  to  inquire 
what  real  estate  the  testator  died  seized  of,  a  state  of  facts  to  answer 
these  inquiries  must  be  prepared  and  laid  before  the  master.(s)  So, 
in  the  case  of  the  marriage  of  an  infant  ward  of  the  court,  proposals 
for  a  settlement  by  the  other  party  are  to  be  submitted  to  the 
master,  (t) 

Form  of.]  A  state  of  facts  is  entitled  in  the  cause,  and  contains  a 
detail  of  the  facts  and  circumstances  intended  to  be  relied  upon  by 
the  party.  When  the  party  carrying  in  the  state  of  facts  makes  any 
claim  upon  the  fund  in  court,  it  is  usual  to  conclude  the  statement 
with  the  particulars  of  the  claim,  in  the  manner  of  a  prayer  for 
relief  in  the  bill,  as  follows :  "  And  the  said  A.  B.  therefore  claims," 
etc.  In  such  a  case  the  proceeding  is  called  "  a  state  of  facts  and 
claim." 

When  the  object  of  the  party  is  to  charge  another  with  the  receipt 
of  money,  etc.,  the  state  of  facts  concludes  with  a  charge  in  the  follow- 
ing form:  "And  the  said  A.  B.  therefore  charges,"  etc.  In  this  case 
the  proceeding  is  called  "a  state  of  facts  and  charge. "(w)  A  charge 
is  not  always  preceded  by  a  state  of  facts.  If  the  matter  appears 
from  any  admissions  in  any  account,  or  examination,  or  proceeding  in 

(«)  2  Dan.  850. 
(o)  Ante,  p.  493. 
(p)!Dan.  850. 
(q)  1  Newl.  524. 
(r)  Id.  526. 
(s)  Id.  527. 
(i)  Id.  ib. 
(a)  2  Dan.  850. 
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[*505]  the  master's  *office,  and  requires  no  other  proof  in  support  of 
it,  it  is  usual  to  make  a  "  charge  "  only.(«) 

S wearing  to.]  The  107th  rule  directs  that  every  state  of  facts  brought 
in  before  a  master  shall  be  verified  by  oath  as  true,  either  positively 
or  upon  information  and  belief. 

Amending.]  A  state  of  facts  may  be  amended,  at  any  time,  before 
the  examination  of  witnesses  has  commenced. (w) 

Summons  upon  leaving.]  When  a  state  of  facts  is  prepared,  it  is 
carried  into  the  master's  office,  and  a  warrant,  or  summons,  "  on  leav- 
ing "  must  be  taken  out  and  served  upon  the  other  parties.  If  they 
have  a  counter  state  of  facts  to  leave,  they  must  proceed  in  the  same 
manner,  (x) 

Scandal  and  impertinence  in.]  If  a  state  of  facts  contains  scandalous 
or  impertinent  matter,  the  party  may  have  it  expunged  in  the  manner 
pointed  out  in  the  106th  rule.(?/) 

Further  state  of  facts.]  A  further  state  of  facts  may  be  carried  in,  if 
necessary ;  upon  leaving  which,  a  warrant  "  on  leaving "  should  be 
taken  out  and  served,  as  when  an  original  state  of  facts  is  left.(z) 

Counter  state  of  facts.]  Where  another  party  affirms  the  faets  to  be 
different  from  what  is  alleged  by  the  party  carrying  in  the  state  of 
facts,  the  party  so  affirming  must  bring  in  a  counter  state  of  facts. 
A  counter  state  of  facts  is  not  necessary,  however,  where  one  party 
merely  negatives  the  facts  as  alleged  by  the  other.(a) 

Taking  Accounts.^)) 
The  107th  rule  directs  all  parties  accounting  before  a  master  to  bring 
in  their  accounts  in  the  form  of  debtor  and  creditor-     And  any  of  the 

(v)  2  Dan.  850. 

(w)  Id.  851. 

{x)  Id.  ib. 

(y)  See,  also,  Ei-sMne  v.  Gartshore,  18  Ves.  114. 

(s)  2  Dan.  851. 

(a)  Id.  870. 


(25)  The  Code  (§  271)  directs  that  where  the  parties  do  not  consent,  the  court 
may,  upon  the  application  of  either,  or  of  its  own  motion,  except  where  the  inves- 
tigation will  require  the  decision  of  difficult  questions  of  law,  direct  a  reference  in 
the  following-  cases : 

1.  Where  the  trial  of  an  issue  of  fact  shall  require  the  examination  of  u.  long 
account  on  either  side ;  in  which  case  the  referees  may  be  directed  to  hear  and 
decide  the  whole  issue,  or  to  report  upon  any  specific  question  of  fact  involved 
therein ;  or 

2.  Where  the  taking  of  an  account  shall  be  necessary  for  the  information  of  the 
court,  before  judgment,  or  for  carrying  a  judgment  or  order  into  effect ;  or 

3.  Where  a  question  of  fact,  other  than  upon  the  pleadings,  shall  arise,  upon 
motion  or  otherwise,  in  any  stage  of  the  action. 

The  power  conferred  by  this  section  is  intended  more  for  the  convenience  of  the 
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court  than  as  conferring  a  right  on  the  parties.  (Goodyear  v.  Brooks,  4  Rob. 
682 ;  S.  C.  2  Ab.  N.  S.  296.)  The  section  must  be  read  in  connection  with  section 
2  of  art.  1  of  the  Constitution,  and  is  limited  to  actions  upon  contract  \  and  where 
the  action,  from  its  nature,  is  not  referable,  the  answer  cannot  make  it  so.  But  a 
reference  may  be  ordered  to  examine  a  counter  claim,  after  the  issues  have  been 
tried.  (Townsend  v.  Hendricks,  40  How.  143.  See  Van  Marter  v.  Hotchkiss,  1 
Keyes,  185.) 

A  compulsory  reference  under  subdivision  1  of  §  271  may  be  ordered,  whenever 
it  appears  that  the  trial  of  any  one  of  the  issues  will  involve  the  examination  of  a 
long  account,  although  the  determination  of  some  other  issue  may  render  it  unne- 
cessary to  try  the  first  named  issue  at  all.  (Batchelor  v.  The  Albany  City  Ins.  Co. 
6  Ab.  N.  S.  240 ;  S.  C.  37  How.  399  ;  1  Sweeney,  346.)  Whether  the  whole  of  the 
issues  shall  be  referred,  or  the  taking  of  the  account,  merely,  and  whether  the 
account  shall  be  taken  before  the  trial  of  the  other  issues,  or  after,  are  matters  in 
the  discretion  of  the  court  at  special  or  trial  term.  If  there  is  any  evidence  laid 
before  the  court  that  the  examination  of  a  long  account  will  be  required,  and  such 
evidence  is  uncontradicted  ;  or  if  there  is  a  conflict  of  evidence  created  by  counter 
affidavits,  then  the  determination  of  the  court  below  must  be  held  final  and  con- 
clusive.    (Ibid. ;   Whittaker  v.  Desfosse,  7  Bosw.  678.) 

An  action  to  set  aside  a  fraudulent  conveyance,  on  the  ground  that  the  defend- 
ant was  insolvent  when  it  was  made,  cannot  be  referred  without  consent ;  notwith- 
standing the  examination  of  a  long  account  may  be  directly  involved.  (Bushnell 
v.  Eastman,  2  Ab.  N.  S.  411.) 

As  to  what  constitutes  a  long  account ;  see  Swift  v.  Wells,  2  How.  Pr.  79  ;  Mil- 
ler v.  Hooker,  id.  171 ;  McCullough  v.  Brodie,  13  id.  346  ;  S.  C.  6  Duer,  659  ;  Stew- 
art v.  Elwell,  3  Code  Rep.  139  ;  Dewey  v.  Meld;  Sheldon  v.  Wood,  1  Code  Rep. 
N.  S.  118  ;  S.  C.  3  Sandf.  739.)  Five  items  do  not  constitute  a  long  account.  A 
bill  of  particulars  is  not  an  account,  in  the  sense  of  the  statute  authorizing  a  refer- 
ence when  the  examination  of  a  long-  account  is  involved.  (Dickinson  v.  Mitchell, 
19  Ab.  286.)  In  Harris  v.  Mead,  (16  Ab.  257,)  seven  items  under  one  date,  all  but 
two  of  them,  small,  were  held  not  to  constitute  a  long  account. 

Section  271  does  not  give  an  absolute,  right  to  have  all  the  issues  in  an  action 
referred,  merely  because  a  long  account  is  involved.  (Wheeler \.  Falconer,  7  Rob. 
45  ;  Cameron  v.  Freeman,  18  How.  Pr.  3)0  ;  S.  C.  10  Ab.  333.)  Where  the  neces- 
sity for  looking  into  the  account  depends  upon  the  decision  of  some  other  issue  in 
the  case,  that  issue  must  first  be  tried,  before  a  reference  will  be  ordered.  (Gra- 
ham v.  Goldingi  7  How.  Pr.  260.     And  see  Cameron  v.  Freeman,  supra.) 

The  Code,  by  expressly  permitting,  even  where  a  long  account  is  involved, 
(§  271,  sub.  1,)  the  referee  to  be  confined  to  passing  upon  a  specific  question  of 
fact  involved  in  the  issue,  and  allowing  an  account  to  be  taken  as  a  separate  mat- 
ter for  the  information  of  the  court,  (id.  sub.  2,)  not  only  authorizes,  but  requires, 
that  neither  party  shall  be  deprived  of  the  benefit  of  a  trial  before  the  court,  or  a 
jury,  as  to  matters  not  involved  in  the  account,  and  embraced  in  the  issues. 
(Wheeler  v.  Falcone);  7  Rob.  45.)  Where  it  did  not  appear,  in  the  papers  pre- 
sented by  the  plaintiff,  in  an  equity  case,  on  applying  for  a  reference,  that  the 
only  issues  involved  were  those  included  in  the  taking  of  an  account ;  or  that 
such  account  would  dispose  of  all  the  rights  of  the  parties ;  and  enough  was  shown 
by  the  defendant  to  establish  that  other  issues  were  involved  ;  it  was  held  that 
granting  an  order  of  reference  was  not  a  matter  of  discretion  with  the  court.  (lb.) 
Where  a  cause  is  referred  to  a  referee,  who  reports  in  favor  of  the  plaintiff,  but 
states  that  before  a  final  judgment  can  be  entered,  an  accounting  must  be  had; 
whereupon  an  order  is  entered,  referring  it  back  to  the  referee,  to  take  and  state 
the  account ;  judgment  cannot  be  entered  until  the  accounting  has  taken  place. 
(McMahon  v.  Allen,  27  Barb.  335;  S.  C.  7  Ab.  1.)  If  while  such  reference  is 
pending,  the  defendant  procures  judgment  to  be  entered  by  the  clerk,  in  favor  of 
the  plaintiff,  upon  the  report,  and  then  appeals  to  the  general  term,  his  appeal 
will  be  dismissed.  He  should  wait  until  the  accounting  has  been  had,  and  judg- 
ment entered  upon  the  report  of  the  referee,  before  appealing.     (lb.) 

When  a  reference  is  made  to  a  referee  to  take  and  state  an  account,  he  is  a  mere 
substitute  for  a  master  in  chancery,  and  must  conform  to  the  chancery  practice  ; 
the  supreme  court  having  made  no  rules  in  respect  to  the  taking  and  stating  of 
accounts,  in  equity  cases.  (Palmer  v.  Palmer,  13  How.  Pr.  363.)  If  the  complaint 
is  in  the  form  of  a  bill  of  equity,  in  a  partnership  case,  praying  for  an  account, 
and  the  answer  denies  the  partnership,  and  sets  up  a  counterclaim,  and  an  order 
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other  parties  who  shall  not  be  satisfied  with  the  accounts  so  brought  in 
shall  be  at  liberty  to  examine  the  accounting  party  upon  interroga- 
tories, as  the  master  may  direct. 

Notwithstanding  this  rule  is  positive,  in  directing  the  parties  to  bring 
in  their  accounts  in  the  form  of  debtor  and  creditor,  it  is  not  always 
necessary  to  call  upon  them  to  do  so.  If  sufficient  appears  from  the 
admissions  of  the  party  to  be  charged,  either  in  his  answer  or  in  the 
schedules  to  it,  or  in  any  proceeding  in  the  cause,  to  enable  the  account 
[*506]  *against  him  to  be  properly  made  out,  the  party  conducting 
the  proceeding  may  immediately  bring  in  his  charge,  without  calling 
for  any  account  under  the  107th  rule. (b) 

Account.^  Where  a  party  is  required  to  bring  in  his  account  before 
the  master,  under  the  above  rule,  he  must  bring  in  his  whole  account 
and  for  the  whole  period  for  which  he  is  accountable.  It  must  also  be 
verified  by  the  usual  affidavit  that  the  account,  including  both  debts 
and  credits,  is  correct ;  and  that  the  party  accounting  does  not  know 

(6)  See  2  Dan.  878. 


is  made,  referring-  the  whole  issue  to  the  referee,  he  has  the  ordinary  powers  of 
the  court,  and  may  determine  the  liability  of  the  defendant  to  account,  and  then 
proceed  to  take  the  account.  The  mode  of  conducting-  the  trial  is  within  the  dis- 
cretion of  the  referee,  so  far  as  relates  to  questions  within  the  ordinary  discretion 
of  a  judge,  on  the  trial  of  a  cause.  (lb.)  The  referee,  in  such  a  case,  has  united 
in  him  the  powers  of  the  court,  with  those  of  the  master,  as  formerly  exercised. 
But  the  better  practice  is  for  him  to  make  a  separate  report,  declaring  the 
existence  of  the  partnership,  and  the  liability  to  account,  which  report  may  be 
confirmed,  an  appeal  taken,  and  the  decision  of  the  court  obtained,  before  an 
account  is  taken.     (lb.) 

When  an  action  is  tried  before  the  court  without  a  jury,  and  a  decision  is  made 
disposing  of  the  case,  except  that  a  reference  to  take  an  account  is  directed,  and 
an  order  entered  in  conformity  to  the  decision,  an  appeal  from  such  order,  to 
review  decisions  made  at  the  trial,  will  be  dismissed.  They  can  only  be  reviewed 
on  an  appeal  from  the  judgment;  which  appeal  cannot  be  brought  until  the 
account  has  been  taken,  and  all  questions  arising  upon  it  have  been  disposed  of 
at  special  term.  (Lawrence  v.  The  Farmers'  Loan  &  Trust  Co.  15  How.  Pr.  57  ; 
S.  C.  6  Duer,  689.) 

To  authorize  a  compulsory  reference  on  the  ground  that  an  account  is  involved, 
it  must  be  directly  in  issue,  or  there  must  be  no  question  remaining  to  be  deter- 
mined except  the  adjustment  of  the  items  of  such  account.  It  is  not  sufficient  that 
it  may  have  to  be  examined  collaterally  for  the  purpose  of  establishing  some  one 
of  the  issues  in  the  action.     (Turner  v.  Taylor,  2  Daly,  278.) 

A  compulsory  reference  of  an  action  on  the  ground  of  its  involving  a  long 
account,  can  be  ordered  only  where  the  accounts  to  be  examined  are  the  imme- 
diate object  of  the  suit,  or  the  ground  of  the  defence.  They  must  be  directly, 
and  not  incidentally  and  collaterally,  involved.  (Kaine  v.  Delano,  11  Ab. 
N.  S.  29.) 

If  a  complainant  calls  for  an  accounting  and  for  judgment  for  the  balance  found 
due,  a  reference  to  take  the  account  may  be  ordered ;  but  judgment  for  a  specific 
sum  cannot  be  entered  in  case  of  the  defendant's  default  in  answering.  (Porter  v. 
Lent,  2  Ab.  115 ;  S.  C.  4  Duer,  671.) 
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of  any  error  or  omission  therein,  to  the  prejudice  of  any  of  the  other 
parties.(c)  (26) 

The  following  is  the  form  of  an  account,  as  given  in  Browne's  Chan- 
eery  Practice,  in  the  case  of  an  executor  directed  to  account  for  the 
personal  estate  and  effects  of  the  testator  received  by  him : 

[Title  of  cause.]  The  account  of  the  defendant  T.  L.  of  the  personal 
estate  and  effects  of  J.  H.  deceased,  the  testator  in  the  pleadings  in 
this  cause  named,  come  to  the  hands  of,  and  received  by,  the  said 
defendant  as  executor  of  the  said  testator,  and  of  the  disbursements 
and  payments  made  by  the  said  executor  thereout. 

Dr.  Cr. 

1843. 


1843. 

Mar.  13.  Cash  found  in  the 
testator's  dwelling- 
house  at  the  time  of 

his  death $150 

etc.,  etc. 


Mar.  24.  Cash  paid  to  Mr. 
M. ,  the  undertaker ; 
being  the  amount 
of  his  bill  furnished 
for  funeral  ex- 
penses    $44 

etc.,  etc. 


The  account,  on  the  debit  side,  stating  the  property  with  which  the 
executor  is  chargeable,  and  on  the  credit  side,  claiming  credit  for 
whatever  sums  the  executor  has  a  right  to  set  off  in  discharge  thereof. 
The  accounts,  in  regard  to  the  rents  and  profits  of  the  real  estate,  (if 
any,)  are  to  be  framed  in  a  similar  manner,  in  a  separate  account. (d) 

On  the  debit  side  of  this  account  must  be  set  forth  every  sum  come 

(c)  Storv  v.  .Brown,  4.  Paige,  112. 
Id)  2  Browne's  Ch.  J?r.  817. 


(26)  In  Wiggins  v.  Gaiis,  (4  Sandf.  646,)  it  was  held  that  the  rules  and  practice 
of  the  court  of  chancery  on  the  subject  of  accounting,  existing-  at  the  time  of  the 
adoption  of  the  Code,  are  not  inconsistent  with  any  provision  of  the  Code,  and  that 
consequently,  by  section  469,  they  are  still  in  force.  The  defendant  in  that  case 
was  therefore  ordered  to  bring  in  an  account  like  that  prescribed  in  rule  107  of 
the  court  of  chancery,  duly  verified  as  above  stated,  and  file  it  with  the  referee 
within  ten  days  ;  in  default  of  which  the  plaintiff  might  apply  for  an  attachment. 

Since  that  decision,  the  same  rule  has  been  acted  upon  by  the  supreme  court, 
in  Palmer  v.  Palmer,  (13  How.  Pr.  364,)  and  Ketchum  v.  Clark,  (22  Barb.  319  ;) 
and  the  practice  may  therefore  be  regarded  as  settled. 

The  verification  of  an  account  may  be  in  the  form  of  an  affidavit,  at  the  foot 
thereof,  in  the  following  form  : 

" County,  .is.  :  T.  L.,  the  executor  of  the  last  will  and  testament  of  J.  H., 

deceased,  the  testator  named  in  the  pleadings  in  this  action,  being  duly  sworn, 
says ;  that  the  foregoing  account,  including  both  debits  and  credits,  is  correct ; 
and  that  this  deponent,  the  party  accounting  therein,  does  not  know  of  any  error 
or  omission  in  said  account  to  the  prejudice  of  any  of  the  other  parties. 

"  Sworn,  etc.  "  T.  L." 
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to  the  hands  of  the  defendant,  and  the  persons  from  whom,  and  times 
when,  such  sums  were  severally  received ;  and  on  the  other  side,  every 
sum  paid,  laid  out,  and  expended  by  the  defendant,  and  the  persons 
to  whom,  purposes  for  which,  and  times  when,  such  respective  sum  or 
sums  were  expended.  And  he  must  produce  before  the  master  proper 
[*507]  receipts  *and  vouchers  for  all  the  payments  exceeding  twenty 
dollars ;  so  that  the  complainant,  on  taking  copies  thereof  out  of  the 
master's  office,  may  be  able  to  investigate  and  ascertain  .the  accuracy 
of  such  accounts. (e) 

If  the  party  does  not  bring  in  his  account  within  a  time  to  be  fixed 
by  the  master,  upon  the  return  of  the  first  summons,  he  may  be  pro- 
ceeded against  in  the  same  way  as  a  party  not  putting  in  his  exam- 
ination^/) 

The  account  being  drawn  up  and  sworn  to  is  left  in  the  master's 
office. 

Examining/  party  upon  interrogatories.]  (27)  If  either  of  the  parties  is 
not  satisfied  with  the  account  so  brought,  in,  he  may  exhibit  interrog- 
atories to  be  settled  by  the  master,  for  the  examination  of  the  account- 
ing party  touching  such  points  wherein  the  accounts  are  deemed  to  be 
insufficient  or  inaccurate.  These  interrogatories  are  prepared  by  the 
solicitor,  and  having  been  fairly  copied,  are  left  at  the  master's  office 
to  be  settled  by  him.  Having  been  settled,  the  master  signs  a  certifi- 
cate of  having  allowed  them.(^) 

Exceptions  do  not  lie  to  a  master's  certificate  of  having  settled  inter- 
rogatories, (h) 

A  reasonable  time  is  allowed  for  the  accounting  party  to  put  in  his 
examination  to  these  interrogatories;  which,  in  ordinary  cases  is,  in 
fact,  little  more  than  a  further  schedule  or  list  of  his  receipts  and  dis- 
bursements.© 

(e)  2  Browne's  Ch.  Pr.  818.    2  R.  S.  92, 5  55. 

(f)  See  ante,  p.  491 

(<•/)  Bennett's  Mast.  82.    Browne's  Ch.  Pr.  818. 
(ft)  Browne,  819. 
(i)  Bennett,  83. 


(27)  Since  the  provision  of  the  Code  (§  399,)  allowing-  parties  to  testify  as  wit- 
nesses in  their  own  behalf,  was  adopted,  the  practice  of  examining-  a  party  upon 
interrogatories,  on  an  accounting,  is  no  longer  applicable  or  proper,  upon  refer- 
ences for  taking  an  account,  as  the  party  accounting  may  now,  by  law,  testify 
generally  as  a  witness  for  himself,  the  reason  for  his  examination  upon  interroga- 
tories no  longer  exists.  Inasmuch  as,  upon  such  examination  the  party  cannot 
now  be  restricted  to  answers  only  responsive  to  the  interrogatories,  but  may, 
under  his  general  right  to  be  a  witness  on  his  own  behalf,  testify  to  matters  in 
his  own  discharge,  there  can  be  no  objection  urged  by  any  party  interested,  who 
desires  to  examine  him,  against  calling  him  as  a  witness,  to  testify  orally,  the 
same  as  any  other  witness.     (Van  Sant.  Eq.  Pr.  536.) 
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It  has  been  decided  that  a  party  examined  in  this  manner  in  rela- 
tion to  his  accounts,  cannot  give  testimony  in  his  own  favor,  any  fur- 
ther than  his  answers  are  fairly  responsive  to  the  interrogatories  of 
the  adverse  party.(A) 

For  the  method  of  compelling  an  examination  to  interrogatories  set- 
tled by  the  master,  see  ante,  p.  491. 

Surcharge.}  The  disclosures  obtained  by  means  of  the  examination 
of  the  accounting  party  upon  interrogatories,  may  be  made  the  ground 
of  a  surcharge;  which  is  the  statement  of  items  omitted  in  the  debit 
sid3  of  the  account  rendered  by  him.(Z) 

Mr.  Bennett  observes,  that  the  practice  of  rendering  an  account  in 
the  form  of  debtor  and  creditor  may  be  very  convenient  where  the 
suit  is  an  amicable  one ;  where  the  estate  to  be  administered  is  small 
[*E08]  or  *simple  in  its  nature;  or  where  there  is  no  reason  to 
think  but  that  the  account  so  rendered  is  perfectly  fair  and  cor- 
rect :  but  as  the  litigation  of  one  item  may  render  the  examination 
by  interrogatories  and  the  consequent  charge  against  the  executor, 
and  his  discharge  thereto,  necessary ;  and  as  it  may  be  very  doubt- 
ful whether,  in  many  cases,  it  may  not  be  a  saving  of  time  and 
expense  to  proceed  by  charge  and  discharge  in  the  first  instance, 
he  proceeds  to  point  out  the  practice  upon  the  latter  mode  of  pro- 
ceeding.^) 

That  practice  seems  to  be  briefly  as  follows : 

Charge.]  If,  on  comparing  the  examination  with  the  interrogatories, 
it  is  found  to  be  sufficient,  the  charge  against  the  accounting  party  is 
preferred.  This  is  usually  taken  from  the  schedule  to  the  defendant's 
answer,  and  the  examination  put  in  by  him  to  the  interrogatories, 
embracing  his  further  receipts.  It  is  in  truth  a  copy  of  the  debit  side 
of  his  account.  Having  been  copied,  it  is  brought  into  the  master's 
office,  and  the  usual  summonses  on  leaving,  and  to  proceed,  having 
been  obtained,  the  solicitor  in  support  of  his  charge  reads  from  the 
answer  the  different  sums  and  particulars  thereof  as  stated  by  the 
defendant;  and  then  the  items,  etc.,  from  the  subsequent  examina- 
tion. This  being  done,  the  charge  is  considered  as  established,  and 
marked  by  the  master,  "  allowed."(w) 

If  the  charge  includes  sums  not  admitted  to  have  been  received  by 
the  accounting  party,  in  his  account,  they  must  be  substantiated  eithei 

(k)  Benson  v.  I.e  Boy,  1  Paige,  122. 
{I)  1  Hofl'.  Ch.  Pr.  525,  537. 
(m)  Bennett,  83. 
(»)  Bennett,  84. 
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by  evidence,  or  by  admissions  in  the  examination  of  such  party,  or  in 
his  answer  or  the  schedules  thereto.(o) 

If  the  affidavit  contains  an  account  of  the  receipts  of  both  the  real 
and  personal  property,  two  separate  charges  should  be  brought  in ; 
the  one  including  the  receipt  of  the  personal,  and  the  other  of  the  real 
estate,  (p) 

If  the  defendant  has  set  forth  in  a  schedule  to  his  answer  to  the 
bill,  or  by  his  examination  in  answer  to  interrogatories,  his  receipts 
and  payments,  a  charge  may  be  carried  in  against  him  for  such 
receipts,  and  the  charge  may  be  proved  by  such  answer  or  examina- 
tion.^) 

Further  charge.]  A  party  conducting  an  account  before  a  master  is 
not  limited  to  one  charge.  If,  after  his  charge  is  allowed,  he  discovers 
other  items  with  which  the  accounting  party  is  chargeable,  he  may 
either  amend  his  charge  or  carry  in  a  further  charge ;  and  this  he  may 
do  as  often  as  necessary.(r)  Thus,  where  it  appears  that  the  party  has 
[*509]  ^received  something  subsequent  to  his  last  examination,  it  is 
usual  to  carry  in  a  further  charge. (s) 

/Swearing  to  charge.]  The  107th  rule  requires  a  charge  to  be  sworn 
to,  either  positively  or  upon  information  and  belief. 

Discharge.]  "When  the  charge  has  been  allowed,  the  accounting 
party  must  carry  in  his  discharge. 

When  to  be  brought  in.]  If  the  accounting  party  does  not  bring  in 
his  discharge  within  a  reasonable  time  after  the  charge  has  been 
allowed,  the  party  conducting  the  account  must  take  out  and  serve 
upon  him  a  summons,  underwritten,  "  at  which  time  the  said  A.  B.  is 
to  bring  in  his  discharge,"  etc.  This  summons  is  peremptory,  and 
if  it  is  not  obeyed,  or  the  accounting  party  does  not  appear  and  crave 
further  time,  the  master  may  proceed,  if  otherwise  in  a  situation  to 
do  so,  to  make  a  report,  without  the  discharge ;  charging  the 
defendant  with  the  whole  amount  of  the  charge  as  allowed,  (t) 

Form  of.]  The  discharge  contains  a  statement  of  payments  and 
disbursements  by  the  accounting  party,  or  other  matters  by  which  he 
claims  to  discharge  himself  from  the  debt  attempted  to  be  made  out 
against  him,  on  the  other  side  of  the  account. 

A  discharge,  as  well  as  any  other  matter  before  the  master,  may  be 

(o)  2  Smith,  105.    2  Dan.  Pr.  879. 

(p)  2  Smith,  106. 

(?)  1<\.  lb. 

(r)  Napier  v.  Staples,  1  Molloy,  228,  231. 

(s)  2  Dan.  880. 

(«)  2  Smith,  110. 
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the  subject  of  an  examination  for  impertinence,  if  it  contain  imperti- 
nent matter. (w) 

Swearing  to.]  A  discharge  must  be  verified  by  oath  as  true,  in  the 
same  manner  as  a  charge. (v) 

Proceeding  upon.]  The  accounting  party  is  bound  to  use  all  due 
diligence  in  obtaining  and  attending  summonses  to  vouch  his  dis- 
charge ;  otherwise  the  party  interested  in  the  account,  may  take  out 
summonses  to  compel  his  attendance  for  that  purpose. (to)  And  if, 
upon  the  return  of  the  summonses,  the  party  does  not  attend  and 
.proceed,  or  account,  to  the  master's  satisfaction,  for  his  not  proceed- 
ing, the  master  will  disallow  the  discharge,  or  such  part  of  it  as  the 
party  has  omitted  to  support.(a;)  The  master,  however,  will,  if  he 
sees  the  party  anxious,  and  that  he  does  his  best  to  support  his 
discharge,  afford  him  every  indulgence.^) 

Hoio  substantiated.]  Upon  the  return  of  the  summons  to  bring  in 
the  discharge,  all  the  parties  interested  in  the  account  are  entitled  to 
attend  the  master.  At  this  time  the  discharge,  being  brought  in,  is 
first  examined,  with  the  affidavit,  answer,  or  examination,  and  the 
[*510]  accounting  party  *then  proceeds  to  vouch  his  payments  by 
producing  receipts,  etc.,  for  the  same.  He  must  not  only  be  prepared 
to  vouch  his  payments,  but  must  establish  the  propriety  of  their  having 
been  made,  if  the  same  is  disputed.^) 

The  vouchers,  when  produced,  are  marked  by  the  master  with  the 
initials  of  his  name,  as  a  token  of  his  inspection  or  allowance  of  them. 

The  ordinary  course  of  proceeding  upon  discharges,  in  the  master's 
office,  is  by  affidavit;  and  though,  in  strictness,  in  cases  where 
infants  are  concerned,  all  evidence  should  be  upon  examination  by 
interrogatories,  yet,  if  the  solicitor  for  the  infant  acquiesces  in  the 
reception  of  affidavits,  the  infant  will  be  bound  by  it. (a)  In  Young  v. 
Reynolds,(b)  an  order  appears  to  have  been  made  to  restrain  the 
defendant,  who  was  an  executor,  from  issuing  a  commission  to  examine 
witnesses  in  aid  of  his  account.  And  he  was  ordered  to  verify,  by 
affidavit,  the  several  vouchers  on  which  he  sought  credit. 

By  the  English  practice,  although,  strictly  speaking,  every  payment 
insisted  upon  in  the  discharge,  where  it  amounts  to  forty   shillings 

(«)  Price  v.  Shaw,  2  Cox,  184. 
(t>)  Rule  107. 
■  (w)  Bennett's  Mast.  85. 
(a:)  2  Dan.  881. 
(»)  2  Smith,  110. 
(z)  2  Smith,  106. 
(a) '2  Dan.  S82. 
(6)  2  Molloy,  21,  ii. 
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and  upwards,  must  be  established  by  a  proper  voucher,  sums  under 
forty  shillings  may  be  substantiated  by  the  oath  of  the  accounting 
party.(c)  But  it  is  not  sufficient  for  the  party  to  swear  that  he 
believes  he  paid  the  money.  He  must  peremptorily  swear  to  the 
.  fact.(cZ)  And  he  must  mention  to  whom  the  sums  were  paid,  and  for 
what,  and  at  what  time.(e) 

But  the  whole  of  the  items  established  by  the  oath  of  the  account- 
ing party  must  not  exceed  $500.(/)  And  the  defendant  cannot,  by 
way  of  charge,  charge  another  person  in  this  way.(^) 

It  is  intimated  by  Chancellor  Kent,  in  Remsen  v.  Remsen,  above  re- 
ferred to,  that  twenty  dollars  would  be  considered  in  this  state  a 
reasonable  substitute  for  the  forty  shillings  sterling  limited  by  the 
English  practice. 

The  revised  statutes  contain  a  provision  that  on  the  settlement  of  an 
account  of  an  executor  or  administrator,  he  may  be  allowed  any  item 
of  expenditure  not  exceeding  twenty  dollars,  for  which  no  voucher  is 
produced,  if  such  item  be  supported  by  his  own  oath  positively  to  the 
fact  of  payment,  specifying  when  and  to  whom  such  payment  was 
[*511]  made.  *But  such  allowances  shall  not,  in  the  whole,  exceed 
five  hundred  dollars,  for  payments  in  behalf  of  any  one  estate. (i) 

Although  it  is  the  general  rule  that  every  item  in  a  discharge,  of 
forty  shillings  and  upwards,  must  be  supported  by  a  proper  voucher, 
there  are  cases  in  which  a  party  has  been  allowed  to  discharge  him- 
self, by  other  means  than  the  ordinary  vouchers.  Thus,  where  the 
evidence  in  support  of  a  charge  consists  of  entries  in  books  kept  by 
the  party  himself,  the  party  has  a  right  to  make  use  of  entries  in  the 
same  books,  in  support  of  his  discharge. (A;)  And  so,  if  a  paper  is  pro- 
duced by  one  of  the  parties,  from  which  he  takes  his  charge,  the  same 
paper  may  be  read  by  the  other  party  by  way  of  discharge. (I)  Thus, 
where  an  account  furnished  by  a  party  before  any  suit  instituted,  is 
produced  to  charge  him  with  the  items  on  the  debit  side,  he  is  entitled 
to  resort  to  the  credit  side  in  support  of  his  discharge. (m) 

So  where  a  man,  by  his  answer  or  examination,  admits  that  he  has 
received  certain  sums,  which  sums  he  had  paid,  etc. — the  discharge 

(c)  Anon.  1  Vern.  283.      Marshfield  v.  Weston,  2  id.  176.     Bingham  v.  Lady  Clanmorris,  1 
Molloy,  20.    Everard  v.  Warren,  2  Ch.  Ca.  249. 

(d)  Robinson  v.  Cumming,  2  Atk.  409.  • 
(«)  Id.  ib. 

(/)  Id.  ib.    Anon.  1  Vern.  283.    Remsen  v.  Eemsen,  2  John.  Ch.  Rep.  501. 

(<7)  Bennett's  Mast.  86. 

<i)  2R.  S.  92,  $85. 

{k)  Darston  v.  Earl  of  Exford,  1  En.  Ca.  Abr.  10. 

(I)   Carter  v.  Lord  Colrain,  Barnardist,  126. 

(m)Boardman  v.  Jackson,  2  B.  &  B.  383. 

59 


512  PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.        [Book  II. 

following  in  the  same  sentence — that  will  be  sufficient  to  discharge 
him.(ra)  It  is  necessary,  in  order  to  entitle  a  party  charged  by  his  own 
answer,  to  read  such  answer  in  support  of  his  discharge,  that  the  dis- 
charge should  be  by  the  same  sentence  with  the  charge.  If  it  occurs 
in  another  part  of  the  answer,  it  cannot  be  made  use  of.(o)  And  it  has 
been  held  that  a  party  charging  himself  in  a  schedule  to  his  answer, 
cannot  discharge  himself  by  another  schedule  to  the  same  answer, 
stating  his  disbursements.^)  Neither  can  he  discharge  himself  in 
this  way  by  affidavit.(g')  And  it  must  appear  that  the  receipt  and 
payment  constituting  the  charge  and  discharge,  formed  but  one  trans- 
action and  occurred  on  the  same  day — as  where  the  answer  stated  that 
"  upon  a  particular  day  the  defendant  received  a  sum  of  money  and 
paid  it  over  " — but  if  he  says  that  upon  a  particular  day  he  received  a 
sum  of  money,  and  upon  a  subsequent  day  he  paid  it  over,  that  can- 
not be  used  in  his  discharge,  for  it  is  in  a  different  transaction. (r) 

So  a  party  charged  with  one  sum  of  money  cannot  discharge  him- 
self by  distinct  independent  items  on  the  other  side  of  the  account,  (s) 

Where  the  account  is  of  long  standing,  the  court  will  sometimes  per- 
[*512]  *mit  the  accounting  party  to  discharge  himself,  upon  oath,  of 
all  such  matters  as  he  cannot  prove  by  vouchers,  byreason  of  their  loss.(i) 

But  although,  in  some  instances,  the  court  has  declared  upon  the 
hearing  of  the  cause,  that  in  the  circumstances  under  which  the  bill 
has  been  filed,  it  would  apply  a  different  rule  of  proof  from  that  which 
is  ordinarily  applied,  it  is  only  when  such  declaration  forms  part  of 
the  order  of  the  court  directing  the  account,  or  upon  an  order  made 
under  special  circumstances,  that  the  master  will  be  authorized  to  allow 
a  party  to  discharge  himself  by  his  own  oath,  from  the  sums  proved  to 
have  come  to  his  hands. (u) 

The  necessity  for  producing  the  proper  vouchers  in  support  of  the 
discharge,  is  not  removed  by  the  circumstance  of  the  defendant's 
answer,  in  which  the  items  are  sworn  to,  not  having  been  replied  to ; 
although,  in  other  cases,  an  answer  which  has  not  been  replied  to,  is 
to  be  taken  as  true.  The  master  must,  nevertheless,  require  the  vouch- 
ers to  be  produced. (v) 

(«)  Ridgeway  v.  Darwin,  7  Ves.  404. 
(o)  Robinson  v.  Scotney,  19  Ves.  582. 
\p)  Boardman  v.  Jackson,  supra.  » 

{q)  Kidg-eway  v.  Darwin,  supra. 
(r)  Thompson  v.  Lanibe,  7  Ves.  587. 
(s)  Robinson  v.  Scotnev,  supra. 

(<)    Peyton  v.  Green,  l'Ctaa.  Eep.  146.    1  Eq.  Co.  Abr.  11  S.  C.    Holstcomb  v.  Hirers,  1  Cha 
Ca.  127. 
(»)  Dines  v.  Scott,  1  Tar.  &  Rnss.  358. 
(i>)  Davenport  v.  Davenport,  1  Sim.  512. 

60 


Chap.  3.]        PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.  k>\^ 

There  are  many  cases  in  which  the  court  decreeing  an  account, 
directs  it  to  be  taken  with  the  admission  of  certain  documents  or  tes- 
timony not  having  the  character  of  legal  evidence. (w)  But  it  is  not 
for  the  master  to  decide  as  to  the  propriety  of  departing  from  the  ordi- 
nary course  of  proceeding.  He  cannot  do  so  without  the  order  of  the 
court ;  and  such  an  order  will  not  always  be  made  until  the  difficulty 
of  proceeding  in  the  ordinary  mode  has  become  apparent,  upon  an 
attempt  to  pursue  it  in  the  master's  office.  (#) 

The  court  will  not  allow  anything  to  be  placed  to  account  under  the 
name  of  general  expenses,  but  the  party  must  name  the  particular 
items,  (y) 

Should  an  item  occur  which  cannot,  at  the  moment,  be  satisfactorily 
explained,  or  the  voucher  for  it  produced,  it  is  marked  as  a  queried 
item,  for  further  inquiry.  And  should  there  be  any  such  item  remain- 
ing when  the  others  are  disposed  of,  a  summons  is  obtained  by  the 
complainant's  solicitor  and  served,  underwritten,  "  to  proceed  on  the 
queried  items  in  the  defendant's  discharge,"  on  the  attendance  upon 
which,  such  explanation  as  may  be  given,  and  the  evidence  adduced  in 
support  of  the  queried  item,  is  discussed  and  read.(z)  If  the  defendant 
[*513]  does  not  *attend  and  support  the  queried  items,  or  crave 
further  time,  the  whole  of  such  items  may  be  disallowed  by  the 
master ;  or  he  may  direct  a  further  warrant  to  be  taken  out  to  give 
the  party  an  opportunity  of  setting  himself  right  before  he  proceeds 
to  disallow  the  payment,  (a) 

The  charge  and  discharge,  when  completed,  form  schedules  to  the 
master's  report,  and  are  the  source  from  whence  he  ascertains  the 
balance,  (b) 

Just  allowances. 1  Decrees  directing  accounts  to  be  taken  by  a  mas- 
ter, usually  contain  a  declaration  that  "  the  master  is  to  make  unto 
the  parties  all  just  allowances  ;"(c)  or  such  allowances  as  shall  be  just. 
Under  this  direction,  the  master  is  authorized  to  allow  the  parties  such 
disbursements  as  may  appear  to  have  been  fairly  and  properly  made 
by  them.  It  is  a  settled  rule,  that  whatever  a  trustee  or  personal 
representative  has  expended  in  the  proper  execution  of  his  trust,  may 
be  allowed  him  in  passing  his  accounts.  Thus,  where  the  decree,  in 
a  suit  by  residuary  legatees,  directed  an  account  to  be  taken  of  the 

(w)  See  Lnpton  v.  White,  15  Ves.  433,  443. 

(x)  2  Dan.  888. 

(j/)  Anon.  1  Eq.  Ca.  Al)r.  11. 

(z)  Bennett's  Mast.  85. 

(«)  2  Smith,  110. 

(6)  Id.  111. 

(c)  Seaton  on  Decrees,  42. 
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personal  estate  of  a  testator,  and  of  his  debts  and  funeral  expenses ; 
and  the  personal  estate  was  ordered  to  be  applied  in  payment  of  the 
debts  and  funeral  expenses  in  a  course  of  administration,  and  the 
master  allowed  payments  in  discharge  of  legacies,  it  was  held  that 
the  payment  of  legacies  in  such  an  account,  was  the  subject  of  a  just 
allowance,  as  the  complainant  could  be  entitled  to  nothing  until  the 
legacies  were  paid.(<2) 

So  where  a  trustee,  in  the  fair  execution  of  his  trust,  has  expended 
money  by  reasonably  and  properly  taking  opinions  and  procuring 
directions  necessary  to  the  due  execution  of  his  trust,  he  is  entitled 
not  only  to  his  costs,  but  to  his  charges  and  expenses,  under  the  head 
of  just  allowances. (e)  So  also  is  the  next  friend  of  an  infant;  for,  as 
the  infant  himself  cannot  incur  charges  and  expenses,  if  they,  cannot 
be  claimed  as  just  allowances,  and  the  next  friend  is  to  be  at  the  whole 
expense  of  the  infant,  beyond  his  costs,  persons  will  deliberate  before 
they  accept  the  office. (/) 

The  expenses  of  a  sale  may  also  be  allowed,  under  the  head  of  just 
allowances,  (g) 

But  an  executor  or  trustee  will  not  be  allowed  for  loss  of  time,  but 
[*514]  *only  for  his  expenses. (A)  And  an  agent,  named  executor,  is 
not  entitled  to  charge  a  commission  on  business  done  subsequently  to 
the  testator's  death. (i)  The  same  rule  has  been  extended  to  solicitors 
and  attorneys  who,  in  the  character  of  executors  and  trustees,  are  not 
allowed  any  professional  charge  or  remuneration  for  loss  of  time  or 
other  emoluments,  but  only  such  charges  and  expenses  actually  paid 
by  them  out  of  pocket,  as  the  master  may  find  to  have  been  properly 
incurred  and  paid. (k) 

But  an  executor  or  trustee  who  requires  the  assistance  of  a  solicitor, 
in  the  execution  of  his  trust,  will  be  allowed  the  amount  of  what  he 
has  properly  paid  to  such  solicitor,  in  respect  to  his  bill  of  costs.  He 
will  not,  however,  be  allowed,  without,  question,  whatever  sum  he 
thinks  proper  to  pay  to  his  solicitor.  The  master  will  hand 
the  solicitor's  bill  over  to  the  proper  officer  to  be  taxed  and 
moderated.  (I) 

Trustees,  also,  will  be  allowed  sums  paid  to  such  accountants,  agents, 

(d)  Nightingale  y.  Lawson,  1  Cox,  23. 

(e)  I'earns  v.  Young,  10  Ves.  184. 
(/)  Id. ib. 

(a)  Crump  v.  Baker,  18  Ves.  285.    See,  also,  Graham  v.  Graham,  1  Ves.  262. 
(ft)  Brocksop  v.  Barnes,  5  Mad.  90.    Robinson  v.  Pett,  3  P.  Wms.  249.    Scattergood  v  Har- 
rison, Mos.  128.    McWhorter  v.  Benson,  Hopk.  28. 
(i)  Sheriff  r.  Axe,  4Itnss,  33. 
(7c)  Moore  v.  Frowd,  3  My.  &  Craig,  45. 
(I)  Johnson  v.  Telford,  3  Enss.  477. 
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or  receivers  as  the  due  execution  of  their  office  rendered  it  necessary 
for  them  to  employ. (m) 

Where  a  claim  for  a  specific  allowance  has  been  made  by  the  answer, 
but  not  noticed  in  the  decree,  the  master  will  not  be  justified  in  mak- 
ing such  an  allowance,  under  the  head  of  just  allowances. (w) 

Allowing/  interest.]  On  a  reference  to  take  or  state  an  account,  the 
master  shall  be  at  liberty  to  allow  interest  as  shall  be  just  and  equit- 
able, without  any  special  directions  for  that  purpose ;  unless  a  contrary 
direction  is  contained  in  the  order  of  refer  ence.(o) 

Making  rests.]  In  taking  an  account,  the  master  does  not,  in  gen- 
eral, strike  any  balance  until  the  whole  charge  and  discharge  have 
been  gone  through ;  and  he  is  not  at  liberty  to  make  rests  in  the 
account,  unless  directed  so  to  do  by  the  decree. (p)  It  frequently  hap- 
pens, however,  that  upon  further  directions  he  is  ordered  to  make 
yearly  or  half  yearly,  or  other  rests  ;  the  object  of  which  direction  is 
to  enable  the  court  to  see  what  balances  he  has,  from  time  to  time, 
retained  in  his  hands,  in  order  that  it  may  judge  whether  he  ought 
to  be  charged  with  interest  on  his  balances,  or  not.(<?)  Where  such  a 
[*515]  direction  occurs  in  a  decree,  ^therefore,  the  course  for  the 
master  to  pursue  is  to  strike  a  balance  at  each  rest  which  the  decree 
requires  him  to  make,  by  deducting  the  amount  of  the  discharge  from 
the  amount  of  the  charge  up  to  that  period.(r) 

Computing  Interest. 

The  decree  frequently  contains  a  direction  to  the  master  to  compute 
interest  upon  debts,  legacies,  etc.  In  ordinary  suits  for  the  adminis- 
tration of  assets,  the  direction  is  that  the  master  shall  compute  interest 
on  such  of  the  testator's  (or  intestate's,)  debts  as  carry  interest,  after 
the  rate  the  same  respectively  carry  interest ;  and  upon  his  legacies, 
from  the  time  and  after  the  rate  directed  by  the  testator's  will ;  and 
where  no  time  of  payment  is  directed,  from  the  end  of  one  year  after 
the  testator's  death. (s) 

The  134th  rule  directs  that  if  a  bill  to  foreclose  a  mortgage  be  taken 
as  confessed,  or  the  right  of  the  complainant,  as  stated  in  the  bill,  is 
admitted  by  the  answer,  he  may  have  an  order  of  course  referring  it 

(m)  Wilkinson  v.  Wilkinson,  2  Sim.  &  Stn.  237.    But  see  Weiss  v.  Dill,  3  My.  &  Keen,  26. 

(»)  Bast  India  Co.  v.  Keighly,  4  Mad.  38. 

(o)  Rule  107. 

( pi  Webber  v.  Hunt,  1  Mad.  13. 

(t?)  Hall  v.  Hallett,  1  Cox,  138.    Raphael  v.  Boehar,  11  Ves.  110. 

(r)  2  Dan.  891. 

(s)  Id.  ib. 
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to  a  master  to  compute  the  amount  due  to  the  complainant,  and  to 
such  of  the  defendants  as  are  prior  incumbrancers  of  the  mortgaged 
premises. 

We  have  already  seen  in  what  cases  the  master  is  to  allow  interest 
upon  taking  accounts. (t) 

With  respect  to  a  debt  due  on  a  bond,  the  rule  is  to  calculate  inter- 
est up  to  the  amount  of  the  penalty  of  the  bond  ;(u)  beyond  which  the 
master  cannot  go  ;(■»)  unless  the  creditor  claims  upon  two  securities  for 
the  same  sum,  one  of  which  is  a  bond  with  a  penalty,  and  the  other  a 
mortgage.  In  such  a  case  the  master  may  calculate  interest  beyond 
the  penalty  of  the  bond,  (to) 

As  to  debts  upon  simple  contract,  and  other  debts  which  do  not  carry- 
interest  upon  the  face  of  them,  equity,  in  giving  interest,  follows  the 
law ;  and  the  court  will  allow  interest  to  be  computed  in  the  adminis- 
tration of  assets,  upon  all  debts  on  which  interest  is  given  by  courts 
of  law.(«) 

[*516]  *The  balance  due  upon  a  stated  account  between  the  parties 
will  carry  interest. (y) 

As  a  general  rule,  a  charge  of  debts  on  real  estate  does  not  entitle 
simple  contract  creditors  to  interest,  (z) 

In  calculating  interest  under  a  decree,  the  master  usually  calculates 
it  up  to  the  date  of  his  report.  But  it  generally  forms  part  of  the 
decree  upon  further  directions,  that  the  master  shall  compute  subse- 
quent interest  on  the  debts  mentioned  in  his  report  on  which  he  has 
computed  interest. (a) 

The  court  never  directs  interest  to  be  computed  on  debts  not  previ- 
ously carrying  interest.  (5)  And  in  computing  subsequent  interest, 
although  it  was  formerly  held  that  interest,  when  computed  by  the 
master,  became  principal  and  would  carry  interest,  the  rule  now  is  not 
to  compute  interest  upon  interest  reported  to  be  due,  even  in  the  case  of 
a  mortgage  ;  though  the  practice  formerly  was  to  consider  the  interest 
as  principal  from  the  date  of  the  master's  report  ;(c)  the  ground  of 

(()  Ante,  p.  514. 

(m)  Sharp  v.  Earl  of  Scarborough,  3  Ves.  557. 

(b)  Tew  v.  Earl  of  Winterton,  3  Bro.  C.  C.  489.  Knight  v.  Maclean,  id.  496.  Hughes  v. 
Wynne,  1  My.  A  Keen,  29.    Clarke  v.  Seton,  6  Ves.  411. 

(to)  Clarke  v.  Lord  Abingdon,  17  Ves.  106. 

(as)  Bodilam  v  Ryley,  1  Bro.  C.  C.  239.    Parker  v.  Hutchinson,  3  Ves.  135.    Upton  v.  Lord 
Ferrers,  o  Ves.  803.    Lowndes  v.  Collens,  17  id.  29. 
(y)  Barwell  v.  Parker,  2  Ves.  363.    Vernon  v.  Cholmondelly,  Bunb.  119. 
(z)  Id.  ib.    Earl  of  Bath  v.  Earl  of  Bradford,  2  Ves.  588. 
(«)  Seaton  on  Decrees,  58. 
(6)  Crenze  v.  Hunter,  2  Ves.  Jan.  165. 

(c)  Turner  v.  Turner,  1  Jac.  &  W.  47.  Perkyns  v.  Boynton,  1  Bro.  C.  C.  574.  In  foreclosure 
suits  the  master  is  always  directed,  in  the  decree  for  sale,  to  pay  the  complainant  out  of  the 
proceeds  the  amount  reported  due,  with  interest  thereon  from  the  date  of  the  report.  See 
form  of  decree,  Rules  (ed.  1839,)  p.  159. 
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which  practice  was  that  the  party  came  for  the  favor  of  the  court ;  he 
was  ordered  to  pay  a  given  sum  on  a  certain  day,  and  if  he  did  not, 
he  was  put  under  the  terms  of  paying  what  would  indemnify  the  other 
party  completely,  (d) 

When  the  master  is  ordered  to  compute  interest  with  rests,  the  object 
of  the  court  is  to  charge  the  party  with  compound  interest.  The 
proper  course  is  to  add  the  interest  to  the  principal,  at  the  time  of  the 
rest,  and  to  compute  interest  upon  the  aggregate  sum.(e)  (28) 

Inquiries. 

Inquiries  by  the  master  are  directed  either  to  persons  or  to  facts ; 
though  sometimes  they  are  directed  to  matters  of  law.  But  it  is,  in 
general,  in  those  cases  only  where  the  law  comes  in  as  a  matter  of  fact, 
as  in  the  case  of  an  inquiry  into  the  law  of  a  foreign  country,  that 
the  master  is  ever  directed  to  inquire  into  the  law ;  it  not  being  the 
habit  of  the  court  to  refer  abstract  questions  of  law  to  the  opinion  of  the 
[*517]  ^masters.  Sometimes,  however,  questions  of  law  are  so  mixed 
up  with  the  fact  to  be  ascertained  that  it  is  impossible  to  decide  upon 
the  one  without  giving  an  opinion  as  to  the  others.  In  such  cases  the 
master  is  bound  to  give  his  opinion  upon  the  law  as  well  as  upon  the 
matter  of  fact  referred  to  him,  as,  for  instance,  in  the  case  of  a 
reference  to  a  master  to  inquire  whether  a  good  title  can  be  made  to 
land,  etc.(/) 

As  to  heirs,  next  of  kin,  and  persons  of  a  class.]  The  most  usual 
cases  in  which  inquiries  as  to  persons  are  directed  to  be  made,  are 
those  in  which  it  is  necessary  to  ascertain  the  heir  at  law  or  next  of 
kin  of  a  deceased  person.  The  same  sort  of  inquiry  is  also  frequently 
directed  for  the  purpose  of  ascertaining  the  individuals  forming  a 
particular  class,  such  as  grand-children,  or  cousins  of  a  person 
deceased,  or  the  persons  entitled  to  a  share  of  prize-money.(^) 

(d)  Turner  v.  Turner,  1  Jac.  &,  W.  47.    Perkyns  v.  Boynton,  1  Bro.  C.  C.  574. 

(e)  Kaphael  v.  Boehm,  41  Ves.  97,  103. 
(/)  2  Dan.  855. 

[g)  Id.  ib.    Good  v.  Blewitt,  19  Ves.  366. 


(28)  If  compound  interest  is  to  be  allowed,  it  seems  that  the  order  of  reference 
should  contain  a  direction  to  that  effect,  it  being-  a  question  for  the  court,  rather 
than  the  referee,  to  determine.  It  is  not  proper,  therefore,  on  a  mere  reference 
to  take  an  account,  for  the  referee  to  make  rests  and  compute  compound  interest, 
-without  some  special  authority  or  direction  given  in  the  order  of  reference.  (Van 
Sant.  Eq.  Pr.  540.)  Yet  where  the  reference  is  to  hear  and  decide  all  the  issues, 
including-  the  taking-  of  an  account,  the  referee  stands  in  the  place  of  the  court ; 
and,  having  the  whole  subject  before  him,  he  may,  if  the  case  admits  of  it,  make 
rests  in  the  account,  and  charge  the  defaulting  party  with  compound  interest.   (Ib.) 
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A  similar  inquiry  is  also  necessary  where  the  master  is  directed  to 
take  an  account  of  the  debts  due  by  a  particular  individual ;  such 
account  involving,  necessarily,  an  inquiry  who  the  creditors  are,  as 
well  as  into  the  amount  of  their  claims. 

Almost  every  decree,  directing  inquires  of  this  nature,  contains  a 
direction  that  the  master  should  cause  an  advertisement  to  be 
published  for  the  heirs  at  law,  next  of  kin,  or  creditors  to  come  in  and 
make  out  their  kindred,  or  prove  their  debts,  by  a  day  to  be 
appointed ;  in  default  of  which  they  are  to  be  excluded  from  the 
benefit  of  the  decree. (h) 

This  advertisement  is  drawn  up  and  signed  by  the  master,  and 
published  in  such  papers  as  may  be  directed  by  the  decree  or  by  the 
master,(i)  and  it  is  usual  to  have  a  copy  of  it  inserted  in  one  or  more 
of  the  newspapers  published  near  the  place  where  the  testator 
resided,  (k) 

Although  the  time  limited  by  this  peremptory  advertisement  shall 
have  expired,  yet  no  objection  can  be  offered  to  the  reception  of  a 
charge  or  claim,  by  the  master,  if  it  is  left  before  the  summons,  on 
preparing  his  report,  is  issued. (I)  After  that  time,  although  such 
charge  or  claim  cannot  be  received  by  the  master,  the  court  will  let  in 
creditors,  or  next  of  kin,  at  any  time  while  there  is  a  fund  in 
court  ;(ra)  and  they  have  even  been  let  in  after  a  deficient  fund  has 
been  apportioned,  upon  payment  of  costs  of  the  application,  and 
re-apportionment,  (n) 

The  newspapers  in  which  these  advertisements  have  appeared, 
[*518]  should  *be  preserved  by  the  solicitor,  to  produce  and  leave 
with  the  master,  should  he  require  it. 

When  a  decree  directs  inquiries  as  to  next  of  kin,  creditors,  etc., 
with  directions  that  the  master  shall  fix  a  day,  etc.,  after  which  all 
persons  will  be  excluded  from  the  benefit  of  the  decree,  it  is  not  usual 
for  the  master,  in  his  report,  to  notice  any  creditors  except  those  who 
come  in  under  the  decree.  He  merely  states  the  claims  which  have 
been  proved ;  taking  no  notice  of  the  possible  claims  of  others  who, 
whether  entitled  or  not,  did  not  come  in.(o)  But  parties  not  coming 
in  are  not  precluded  from  filing  a  new  bill  against  those  who  have 
partaken  of  the  distribution,  to   compel  them  to  refund.     They  are 

(ft)  Seaton  on  Decrees,  51,  72. 

(i)  Bennett'a  Mast.  49. 

(Jfc)  Id.  50. 

(!)  2  Smith,  243.    Bennett  50.    Wilder  v.  Keeler,  3  Paige,  164. 

(m)  Lashley  x.  Hogg,  11  Ves.  602. 

(it)  Angell  v.  Haddou,  1  Mad.  Rep.  529. 

(o)  Good  v.  Blevvitt,  19  Ves.  336.    Bnt  see  David  v.  Frowd,  1  My.  &  Keen,  200. 
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only  precluded  from  taking  the  benefit  of  the  decree  under  which  the 
distribution  has  been  made.(p)  Such  new  bill,  however,  must  be 
filed  against  all  who  have  partaken  in  the  distribution,  in  order  that 
they  may  contribute  in  proportion  to  what  they  have  received.(g) 

But  although  a  party  making  a  distribution  under  a  decree  will  be 
protected  in  what  he  has  done,  and  the  court  will  compel  parties 
claiming  a  share  in  the  distribution  by  a  new  suit,  to  admit  the 
demand  ascertained  under  its  authority  in  the  old  suit,  to  be  a  just 
demand,  to  the  extent  allowed  by  the  court  in  the  administration  of 
such  assets,  such  parties  will  not  be  bound  by  any  account  of  the 
assets  taken  under  a  decree  made  in  a  suit  instituted  by  a  single 
creditor,  not  on  behalf  of  himself  and  others. (r) 

This  rule,  however,  is  confined  to  cases  in  which  the  first  suit  was 
instituted  by  a  single  creditor,  for  the  payment  of  his  own  demand 
alone,  and  is  not  applicable  to  cases  in  which  the  original  decree  was 
made  in  a  suit  instituted  by  a  creditor,  on  behalf  of  himself  and 
others,  for  a  general  administration  of  assets,  (s) 

Persons  having  notice  of  the  former  suit,  cannot  file  a  new  bill.(i) 
A  creditor,  or  other  person  desirous  of  coming  in  before  the  master 
to  prove  his  debt  or  establish  his  claim,  after  a  report  has  been  made, 
must  present  a  petition  stating  the  reason  of  his  not  having  come  in 
within  the  time  limited  by  the  advertisement,  and  praying  to  be  at 
liberty  now,  to  establish  his  claim.  This  petition  must  be  supported 
by  the  affidavit  of  the  claimant. (u) 

[*519]  *In  the  case  of  Drecer  v.  Maudesley,(v)  where  a  person  who 
claimed  to  be  a  creditor  but  had  omitted  to  come  in  under  the  decree, 
resided  out  of  the  jurisdiction,  and  petitioned  to  have  his  claim  referred 
to  the  master,  the  court  granted  the  application  upon  his  giving 
security  for  the  costs. 

Contribution  to  costs.]  Where  suits  are  instituted  by  creditors  or  next 
of  kin,  or  other  persons  of  a  class,  on  behalf  of  themselves  and  other 
persons  of  the  same  class,  it  is  usual  for  the  decree  to  direct  that  per- 
sons coming  in  to  prove  their  debts  or  to  establish  their  claims,  shall  con- 
tribute to  the  expenses  of  the  suit.  In  such  a  case  the  complainant 
is  bound  to  claim  the  contribution  from  the  party  as  soon  as  he  has 

(p)  David  v.  Frowd,  supra;   Gillespie  v.  Alexander,  3  Buss.  130  ;   Sawyer  v.  Bircbmore, 
1  Keen,  391. 
(»)  Id.  ib. 

(»•)  Mitf.  PI.  135,  139. 
(s)  David  v.  Frowd,  supra, 
[t)  Sawyer  v.  Birohiuore,  supra. 
(«12  Smith,  246. 
[v)  5  Kuss.  11, 
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established  his  right  before  the  master;  otherwise,  he  will  be  con- 
sidered as  having  waived  it.(w) 

It  seems,  however,  that  in  practice,  the  direction  for  contribution  is 
seldom,  if  ever,  acted  upon.(a:) 

Inquiries  as  to  legacies  and  annuities.]  The  course  of  proceeding  by- 
advertisement,  requiring  persons  having  claims,  to  come  in  under  the 
decree,  is  resorted  to  only  where  it  is  unknown  who  all  the  parties  are. 
When  all  the  persons  who  can  claim  are  ascertained,  or  are  capable  of 
being  ascertained  without  such  a  proceeding,  it  need  not  be  resorted 
to.  Accordingly,  when  the  master  is  ordered  to  take  an  account  of 
the  legacies  or  annuities  given  by  a  will,  no  advertisement  for  the 
legatees  to  come  in  is  necessary ;  because  the  legacies  or  annuities  will 
appear  by  the  will ;  unless  the  legacy  is  given  to  persons  constituting 
a  class ;  in  which  case  it  may  be  necessary  to  ascertain  by  advertising 
who  the  persons  constituting  that  class  are.(y) 

A  list  of  the  legacies  or  annuities,  in  the  form  of  a  state  of  facts  of 
legacies,  etc.,  and  a  copy  of  the  will,  is  generally  required  by  the 
master ;  upon  which  the  usual  summons  on  leaving  and  to  proceed, 
must  be  obtained  and  served.(z)  If  any  of  the  legatees  or  annuitants 
have  been  paid,  it  is  necessary  that  their  receipts  should  be  produced, 
to  authorize  the  master  to  report  that  they  have  been  paid,  (a) 

Inquiries  as  to  titles.]  Keferences  to  a  master  to  inquire  as  to  the 
title  to  property  in  question  in  the  cause,  are  principally  made  in  suits 
for  the  specific  performance  of  contracts  for  the  sale  or  purchase  of  real 
estate ;  and  as  they  are  in  the  nature  of  a  preliminary  inquiry,  they 
[*520]  may  *be  made  either  by  decree  or  by  order,  upon  motion. (b) 
Inquiries  of  this  nature,  however,  are  not  confined  to  suits  for  specific 
performance,  but  may  occur  incidentally  in  suits  having  other 
objects.(29) 

(w)  2  Dan.  863.    Shortly  v.  Selby,  5  Mad.  447. 

\x)  See  JBcnett  v.  Jcssop,  Jac.  243.    Leachniere  v.  Brazier,  1  Rnss.  76,  80. 

iy)  2  Dan.  86!). 

(2)  Bennett's  Off.  Mast.  50. 

(a)  Id.  ib. 

(6)  2  Dan.  634,  871. 


(29)  Rules  79  and  80  of  the  Supreme  Court,  provide  for  references  as  to  the  title, 
rights  and  interests  of  the  several  parties  in  partition  suits,  and  to  ascertain 
whether  the  premises  can  be  partitioned,  etc..  These  rules  correspond  with  the 
178th  rule  of  the  former  court  of  chancery.  That  court  decided,  in  Wilde  v.  Jen- 
kins, (4  Paige,  481,)  that  in  a  partition  suit,  where  the  original  parties  admitted 
their  several  titles  to  the  property,  by  their  pleadings,  if  one  of  them  died  and 
the  suit  was  revived  against  his  heirs  at  law,  by  default,  the  court  might  declare 
the  rights,  titles  and  interests  of  the  several  parties  without  requiring  the  com- 
plainant to  exhibit  proof  of  the  same,  or  an  abstract  of  the  conveyances  by  which 
the  title  was  held.     But  that  before  a  decree  for  a  sale  of  the  premises  could  be 
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Upon  an  inquiry  as  to  title,  it  is  not  necessary  to  carry  in  a  state  of 
facts,  but  the  master  proceeds  upon  the  abstract.(c)  If  the  decree  or 
order  of  reference  was  obtained  by  the  vendor,  he  must  take  his 
abstract  to  the  master's  office,  at  the  same  time  that  he  leaves  the 
order  or  decree.  If  it  was  obtained  by  the  vendee,  and  an  abstract  has 
been  already  delivered,  he  must,  in  like  manner,  carry  such  abstract 
into  the  master's  office.  If  no  abstract  has  been  delivered,  an  appli- 
cation may,  if  necessary,  be  made  to  the  court,  by  motion,  that  the 
vendor's  solicitor  may  deliver  one  to  the  purchaser's  solicitor. (d) 

Upon  leaving  the  abstract  in  the  master's  office,  the  usual  summons 
on  leaving  and  afterwards  to  proceed,  must  be  taken  out  and  served.(e) 

"When  the  abstract  is  brought  in,  the  solicitor  of  the  vendee  should 
carefully  compare  the  abstract  with  the  title  deeds,  a  production  of 
which,  if  necessary,  may  be  compelled  in  the  manner  already  pointed 
out.(/) 

If  the  vendee  omits  to  call  for  the  production  of  the  title  deeds,  it 
will  be  taken  for  granted  he  is  satisfied  that  the  abstract  is  correct. (g) 

On  litigated  questions  of  title,  written  objections  to  the  abstract  are 
brought  in  by  the  party  objecting,  and  the  master  is  either  attended 
by  counsel  on  both  sides,  or  the  written  opinions  of  counsel  upon  the 
abstract,  are  produced  to  him  according  to  circumstances. (h)  The 
master-may  also,  in  cases  of  difficulty,  direct  the  abstract  to  be  laid 
before  a  conveyancer  for  his  opinion. (i) 

The  master  may  receive  affidavits,  or  examine  witnesses  or  parties, 
either  upon  interrogatories  or  viva  voce,  in  the  manner  already  pointed 
out.  (A:) 

If  the  master  is  satisfied  with  the  title,  as  shown  by  the  vendor,  he 

(c)  Bennett's  Off.  Mast.  183. 
•  (d)  1  Tnr.  Ch.  Pr.  417. 

(e)  Id.  ib. 

(/)  Ante,  p.  480,  481,  482. 
<</)  Poole  v.  Shergold,  1  Cox.  160. 
(h)  Bennett's  Off.  Mast.  154. 

(i)   1  Tnr.  Ch.  Pr.  418.    Flower  v.  Walker,  1  Rtiss.  408. 
(k)  Ante,  p.  484  et  seq. 


made,  a  reference  to  a  master  to  examine  and  report  as  to  general  liens  or  incum- 
brances on  the  undivided  shares  or  interests  of  the  several  parties  was  necessary, 
and  could  not  be  dispensed  with. 

If  actual  apportionment  and  division  be  made  in  a  partition  suit  it.  is  not  done 
through  the  medium  of  an  ordinary  referee;  but,  by  the  provisions  of  the 
Revised  Statutes  (which  by  §  448  of  the  Code  are  made  applicable  to  actions  for 
the  partition  of  lands,)  the  decretal  order  directing-  the  partition,  appoints  three 
reputable  freeholders,  eommvssioners,  to  make  the  partition  so  adjudged,  accord- 
ing to  the  respective  rights  and  interests  of  the  parties,  as  the  same  were  ascer- 
tained and  determined  by  the  court.     (2  R.  S.  321,  §  26  ;  Van  Sant.  Eq.  Pr.  550.) 
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reports  accordingly.  If  he  is  not  satisfied  with  the  title,  he  must  state 
the  points  in  which  the  title  is  defective. (I) 

Where  the  title  is  clear,  but  there  are  terms,  or  incumbrances  to  be 
got  in,  the  master  should  report  in  favor  of  the  title. (m)  Before  he 
does  so,  however,  he  ought  to  be  satisfied  that  the  terms  or  incum- 
bances  can  be  got  in.  If  he  is  not  satisfied  upon  this  point,  he  should 
[*521]  ^report  that  a  good  title  cannot  be  made  unless  the  terms,  etc., 
can  be  got  m.(v) 

Where  the  title  is  reported  defective,  the  purchaser  cannot  insist 
upon  being  discharged  if  the  title  is  capable  of  being  made  good 
within  a  reasonable  time.(o)  Otherwise,  when  it  appears,  he  will  have 
to  wait  a  long  time.(^o) 

If  any  new  fact  appears  after  the  master  has  reported  in  favor  of  a 
title,  by  which  the  title  is  affected,  the  court  will  refer  it  back  to  the 
master,  upon  motion,  even  after  the  report  has  been  confirmed. (q)  So 
if  the  master  reports  in  favor  of  the  title,  but  upon  exceptions,  the 
court  thinks  the  evidence  insufficient,  it  will,  upon  the  application  of 
the  vendor,  refer  it  back  to  the  master  to  review  his  report,  in  order  to 
enable  the  vendor  to  produce  further  evidence. (r)  And  even  after  the 
master's  report  has  been  overruled,  the  vendor  may,  upon  an  early 
application,  obtain  a  reference  back  for  the  purpose  of  showing  that 
the  title  is  valid  upon  another  ground  not  before  taken. (s) 

So  where  it  appears,  at  the  hearing  of  exceptions  to  a  report  against 
a  title,  that  a  vendor  can  clear  up  the  objections,  the  court  has  some- 
times sent  the  title  back  to  the  master  to  review  his  report. (I) 

After  exceptions  are  taken  to  the  report  that  a  good  title  can  be 
made,  and  are  overruled,  other  objections  to  the  title  cannot  be  made. 
But  if  exceptions  are  allowed,  and  a  new  abstract  of  title  is  delivered, 
further  objections  may,  of  course,  be  brought  in.(w)  • 

Claims. 

■  -Upon  a  reference  as  to  title,  the  master  is  not  only  to  report  whether 
the  title  is  good,  but  if  he  reports  in  favor  of  it,  he  must  also  state  at 

{l)   Green  v.  Monks,  2  Molloy,  325. 

(ml  Bennett,  152. 

(>?,)  2  Dan.  373. 

(o)  Coffin  v.  Cooper,  14  Ves.  205. 

lp)  Whittaker  v.  Whittaker,  4  Bro.  C.  C.  31.    Coffin  v.  Cooper,  supra. 

iq)  Jendwine  v.  Alcock,  1  Mad.  597. 

(r)  Andrew  v.  Andrew,  3  Sim.  390. 

(s)  Egertnn  v.  Jones,  1  Bnss.  &  My.  694.    Portman  v.  Mill,  id.  697. 

(t)  1  Sngd.  V.  &  P.  219. 

(m)  Brooke  v. ,  4  Mad.  212.    Fildes  v.  Hooker,  1  Sudg.  V.  &  P.  219,  u.  S.  C     2  Mer  424 

3  Mad.  193. 
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what  time  it  was  first  shown  that  a  good  title  could  be  made.('w) 
A  direction  to  this  effect  is  usually  embraced  in  the  order  of 
reference,  (iv) 

To  enable  a  creditor  to  come  in  under  a  decree,  to  prove  a  claim 
which  is  not  stated  or  not  referred  to  in  the  pleadings  or  proofs  in  the 
cause,  he  should  present  the  particulars  of  his  claim  to  the  master, 
accompanied  by  his  affidavit  in  support  thereof.  In  this  affidavit  the 
claimant  must  swear,  either  positively  or  according  to  his  information 
and  belief,  that  the  amount  claimed  is  justly  due,  as  set  forth  in  the 
[*522]  ^particular  of  his  claim ;  and  that  neither  the  claimant,  nor 
any  person  by  his  order,  or,  to  1  is  knowledge  or  belief,  for  his  use,  hath 
received  the  amount  thus  claimed,  or  any  part  thereof,  or  any  security 
or  satisfaction  whatsoever  for  the  same,  or  any  part  thereof.(«)  (30) 
This  is  equivalent  to  the  English  practice  of  filing  a  state  of  facts. 
The  object  of  this  affidavit  is,  not  to  prove  the  claim ;  which  if  con- 
tested by  any  person  having  a  right  to  contest  the  same,  must  be  sup- 
ported by  legal  proof,  (y)  It  is  to  guard  against  fictitious  claims  which 
the  parties  presenting  the  same  do  not  themselves  believe  to  be  founded 
in  justice ;  although  they  may  be  able  to  produce  documentary  or 
other  evidence  in  support  of  their  claims  sufficient  to  show  a  prima 
facie  case  of  indebtedness. (z) 

Claim  by  complainant.]  A  complainant  in  a  creditor's  suit  will  be 
required  to  prove  his  debt  before  the  master,  under  the  decree. (a)  So 
under  a  decree  directing  an  account  of  the  estate  of  the  complainant's 
testator,  and  of  his  debts,  etc.,  and  that  the  Creditors  come  in  before 
"the  master  and  prove  their  debts,  the  complainant  may  come  in  and 
prove  his  debt,  and  be  examined  respecting  it. (6) 

The  claim,  or  state  of  facts,  being  left,  the  usual  summons  must  be 
taken  out  and  served  upon  the  opposite  party. 

Examination  of  claimant.]     If  the  claim  is  disputed,  it  must  be  inves- 
tigated before  the  master.     For  which  purpose  the  105th  rule  gives 
him  authority  to  examine  the  claimant  either  upon  written  interroga- 
te) Seaton  on  Decrees,  209. 

(w)  Harding  v.  Beckford,  id.  ib.    Wright  v.  Bond,  11  Ves.  39. 

(a?)  Morris  v.  Mowatt,  4  Paige.  145. 

{y)  Ib.  id.    Fladong  v.  Winter,  19  Ves.  199. 

(2)  Morris  v.  Mowatt.  supra. 

(a)  Seaton  on  Decrees,  55. 

(6)  Newman  v.  Xorris,  1  Dick.  259. 


(30)  This  practice  is  still  followed;  except  that,  as  in  the  case  of  taking 
accounts,  the  examination  is  now  viva  voce,  instead  of  upon  written  interroga- 
tories.    (Van  Sant.  Eq.  Pr.  545.) 
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tories,  or  viva  voce,  or  in  both  modes,  as  the  nature  of  the  case  may 
seem  to  him  to  require ;  the  examination  being  taken  down  at  the 
time  by  the  master,  or  by  his  clerk  in  his  presence,  and  preserved. 

Upon  a  reference  to  ascertain  the  right  to  the  surplus  moneys  upon 
a  mortgage  sale,  the  master  may  examine  the  claimants  upon  oath, 
touching  their  respective  claims. (c) 

If  the  claimant  is  examined  upon  interrogatories,  they  are  to  be 
prepared  and  settled  in  the  same  manner  as  upon  the  examination  of 
a  party,  (d) 

Evidence.]  If  it  should  be  found  necessary  to  examine  witnesses 
either'in  support  of  or  against  the  claim,  they  also  may  be  examined 
either  upon  written  interrogatories,  or  by  the  master,  viva  voce,  at  his 
discretion  ;(e)  or  under  a  commission. (/) 

It  seems,  however,  that  in  supporting  charges  in  the  master's  office, 
[*523]  *the  strict  rules  of  evidence  are,  by  mutual  understanding, 
frequently  dispensed  with ;  and  that  bonds,  deeds,  notes,  and  other 
securities  are  almost  invariably  proved  by  affidavit;  recourse  being 
had  to  the  examination  of  witnesses  only  in  very  contested  cases,  or 
where  fraud  is  suspected.(</) 

Defence  to  claim.']  Where  a  person  not  a  party  to  the  suit  carries  in 
a  claim,  the  party  representing  the  estate  upon  which  the  claim  is 
made,  may  make  any  defence  which  he  could  have  made  to  a  bill 
filed  by  the  claimant,  or  to  an  action  at  law  brought  to  establish 
such  claim.  Therefore  the  statute  of  limitations  may  be  set  up  in  bar 
of  the  claim;  provided  the  claim'  was  within  the  operation  of  the 
statute  previous  to  the  decree. (h)  So  also  if  it  is  objected  that  a' 
person  is  not  a  creditor  for  a  valuable  consideration,  that  question 
may  be  entered  into  in  the  master's  office. (i) 

Allovmnce  of  claim.]  Where  the  master  is  satisfied  that  the  claim  is 
properly  made  out,  he  marks  the  claim,  or  state  of  facts  as  "  allowed," 
and  it  will  then  form  an  item  in  his  report. (k) 

When  the  creditor  has  procured  his  claim  to  be  allowed,  he  does 
not  usually  interfere  with  the  other  proceedings  in  the  suit ;  but  he 
should  ascertain  that  his  claim  is  included  in  the  report,  although  he 
is  not  allowed  to  attend  the  summons  to  settle  it.(Z) 

(c)  Hulbert  v.  McKay,  8  Paige,  652. 

id)  See  ante,  p.  485. 

(e)  See  Knle  105. 

(/)2  Smith,  276. 

Iff)  2  Smith,  276.    2  Dan.  865. 

(ft)  2  Dan.  S66.    Shcvren  v.  Vanderhorst,  1  Russ.  &  My.  347. 

(i)  Peacock  v.  Monk,  1  Ves.  127, 131. 

(ft)  Bennett's  Off.  Mast.  54. 

{I)  2  Smith,  276. 
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Excepting  to  report.]  If  the  master  disallows  the  claim  of  the 
claimant,  or  the  latter  has  any  other  ground  for  dissatisfaction  with 
his  decision,  he  may  except  to  so  much  of  the  report  as  relates  to  his 
claim,  (in) 

In  a  creditor's  suit,  if  the  master  disallows  the  claim  of  the  com- 
plainant, and  exceptions  are  taken  to  the  report,  the  court  will  not, 
pending  the  exceptions,  take  the  conduct  of  the  cause  from  the 
complainant. (n) 

The  right  to  except  to  the  master's  report  upon  a  claim  applies 
only  to  those  cases  where  the  master  has  taken  the  claim  into  con- 
sideration, and  disallowed  it.  Where  he  refuses  to  entertain  the 
claim  at  all,  the  proper  course  appears  to  be  to  apply  to  the  court  by 
motion  or  petition,  (o) 

Claim,  to  surplus  moneys  on  a  mortgage  sale.]  The  136th  rule  pro- 
vides that  any  person  claiming  the  surplus  moneys  arising  upon  a 
master's  sale  of  mortgaged  premises,  or  any  part  of  such  surplus 
[*524]  moneys,  *may,  either  in  his  own  name  or  by  his  solicitor,  give 
to  the  master,  at  any  time  before  the  filing  of  his  report  of  sale,  a 
written  notice  of  such  claim,  stating  therein  the  nature  and  extent  of 
his  claim,  and  the  place  of  residence  of  himself  or  of  his  solicitor. 

That  rule  also  authorizes  a  notice  of  such  claim  upon  the  surplus 
moneys  to  be  filed  by  the  claimant  with  the  register,  assistant 
register  or  clerk,  where  the  report  is  filed,  and  the  surplus  moneys 
paid  by  the  master. 

On  the  coming  in  and  confirmation  of  the  report  of  sale,  any  party 
to  the  suit,  or  any  person  not  a  party,  who  had  a  lien  on  the  premises 
at  the  time  of  the  sale,  on  filing  with  such  register,  etc.,  a  notice 
of  his  claim  upon  such  surplus  moneys,  or  some  part  thereof,  and  the 
nature  and  extent  of  his  claim,  may  have  an  order  of  course,  referring 
it  to  a  master,  to  ascertain  and  report  the  amount  due  to  him,  or  to 
any  other  person,  which  is  a  lien  on  such  surplus  moneys,  and  the 
priorities  of  the  several  liens  thereon. (p) 

Every  party  who  appeared  in  the  cause,  and  every  person  who 
shall  have  delivered  such  notice  of  his  claim  to  the  master,  or  to  the 
register,  etc.,  previous  to  the  entry  of  the  order  of  reference,  shall  be 
entitled  to  service  of  a  summons  to  attend  the  master  on  such 
reference,  and  to  the  usual  notice  of  subsequent  proceedings.     But  if 

(m)  1  Turner's  Ch.  Pr.  366.    And  see  Gregg  v.  Taylor,  4  Kuss.  279. 

in)  Jeudewine  v.  Agate,  5  Rnss.  233. 

(o)  2  Dan.  868.    Paynter  v.  Houston,  3  Her.  297. 

[p)  Rule  136. 
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such  claimant  has  not  appeared  or  made  his  claim  by  a  solicitor,  the 
summons  or  notice  may  be  served  by  putting  it  into  the  post  office 
directed  to  the  claimant  at  his  place  of  residence,  as  stated  in  the 
notice  of  his  claim,  (q)  (31) 

It  has  been  decided,  that  upon  a  reference  under  this  rule;  the 
party  prosecuting  the  reference  must  produce  before  the  master,  a 
certificate  of  the  register  or  clerk  with  whom  the  report  is  filed,  and 
the  surplus  moneys  deposited,  showing  that  no  notice  of  claim  to  such 
surplus  was  annexed  to  the  report  of  sale,  and  that  no  claim  to  the 

(g)  Rale  136. 


(31)  Rule  73  of  the  Supreme  Court  provides  that  surplus  moneys,  arising  on  the 
sale  of  mortgaged  premises  under  any  judgment,  must  be  paid,  by  the  sheriff  or 
referee  making  the  sale,  within  five  days  after  the  same  shall  be  received  and  be. 
ascertainable,  in  the  city  of  New  York,  to  the  chamberlain  of  the  said  city,  and  in 
other  counties  to  the  treasurer  thereof,  unless  otherwise  specially  directed,  sub- 
ject to  the  further  order  of  the  court.  No  report  of  sale  shall  be  filed  or  confirmed 
unless  accompanied  by  a  proper  voucher  for  the  surplus  moneys,  and  showing 
that  they  have  been  paid  over,  deposited  or  disposed  of  in  pursuance  of  the  judg 
ment. 

The  present  practice,  relative  to  claims  for  surplus  moneys  in  mortgage  cases,  is 
regulated  by  Rule  77  of  the  Supreme  Court,  which  is  as  follows : 

"  On  filing  the  report  of  the  sale,  any  party  to  the  suit,  or  any  person  who  had 
a  lien  on  the  mortgaged  premises  at  the  time  of  the  sale,  upon  fifing  with  the  clerk 
■where  the  report  of  sale  is  filed,  a  notice  stating  that  he  is  entitled  to  such  surplus 
moneys,  or  some  part  thereof,  and  the  nature  and  extent  of  his  claim,  may  have 
an  order  of  reference,  to  ascertain  and  report  the  amount  due  to  him,  or  to  any 
other  person,  which  is  a  lien  upon  such  surplus  moneys,  and  to  ascertain  the  pri- 
orities of  the  several  liens  thereon ;  to  the  end  that  on  the  coming  in  and  confirma- 
tion of  the  report  on  such  reference,  such  further  order  may  be  made,  for  the  dis- 
tribution of  such  surplus,  as  may  be  just.  Every  party  who  appeared  in  the 
cause,  or  who  shall  have  filed  such  notice  with  the  clerk,  previous  to  the  entry  of 
the  order  of  reference,  shall  be  entitled  to  service  of  a  notice  of  the  application 
for  the  reference,  and  to  attend  on  such  reference,  and  to  the  usual  notices  of  sub- 
sequent proceedings  relative  to  such  surplus.  But  if  such  claimant  has  not  ap- 
peared or  made  his  claim  by  an  attorney  of  this  court,  the  notice  may  be  served 
by  putting  the  same  in  the  post-office,  directed  to  the  claimant  at  his  place  of 
residence,  as  stated  in  the  notice  of  his  claim.  All  official  searches  for  conveyances 
or  incumbrances,  made  in  the  process  of  the  cause,  shall  be  filed  with  the  judg- 
ment roll,  and  notice  shall  be  given  to  any  person  having  an  unsatisfied  lien  on 
the  moneys,  in  such  manner  as  the  court  shall  direct." 

"Where  land  is  sold  under  a  judgment,  and  the  surplus  moneys  are  brought  into 
court,  creditors  having  liens  upon  the  lands  subsequent  to  the  judgment,  have  the 
same  lien  upon  the  surplus  moneys  arising  from  the  sale  thereof  that  they  had  on 
the  land  before  the  sale.  (Averilly.  Loucks,  6  Barb.  470.)  Such  liens  are  trans- 
ferred from  the  land  to  the  surplus :  and  such  surplus  must  be  applied  to  the  dis- 
charge of  such  liens,  according  to  the  order  of  their  priority.    .  (lb.) 

Claims,  however  equitable,  which  are  not  matured  into  liens  under  which  the 
property  can  be  charged  in  execution,  and  sold. without  further  adjudication,  can- 
not be  taken  into  consideration  by  the  referee,  on  an  order  of  reference  to  ascer- 
tain the  claims  to  surplus  moneys.  (King  v.  iSelby,  10  How.  Pr.  333 ;  Husted  v. 
Dakin,  17  Ab.  137.)  A  subsequent  incumbrancer  has  no  claim  to  the  snrplus 
produced  by  a  sale  under  a  statute  foreclosure  ;  as  his  lien  is  not  affected  by  the 
proceedings.  (Winslow  v.  MtCall,  32  Barb.  2-41 ;  Waller  v.  Harris,  7  Paige, 167  ; 
Root  v.  Wheeler,  12  Ab.  294.     See  Beekman  v.  Gibbs,  8  Paige,  511.) 

"Where  mortgaged  premises  are  sold  under  a  prior  mortgage,  the  surplus  aris- 
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.  ing  from  the  sale  belongs  to  the  mortgagees  in  the  second  mortgage,  rather  than 
to  judgment  creditors  of  the  mortgagor ;  although  their  judgments  bear  date 
prior  to  the  second  mortgage.  (Tollman  v.  Farley,  1  Barb.  280.)  But  where 
premises  subject  to  such  mortgage  are  sold  under  a  judgment  against  the  mort- 
gagor, and  are  bid  in  by  the  judgment  creditors,  such  creditors  are  entitled  to  the 
surplus  moneys  arising  from  a  sale  of  the  premises  under  a  decree  for  the  foreclo- 
sure of  the  prior  mortgage,  in  preference  to  the  holder  of  a  junior  judgment,  upon 
which  no  sale  has  been  had.  (Shepard  v.  O'Neil,  4  Bai'b.  125.  And  see  Husted 
v.  Dakin,  17  Ab.  137.) 

An  unregistered  mortgage  is  entitled  to  preference  over  a  subsequent  docketed 
.  judgment.  (Thomas  v.  Kelsey,  30  Barb.  268.)  But  when  there  are  several 
mortgages  upon  the  same  premises,  the  mortgage  first  recorded. is  presumptively 
the  prior  lien.  (Freeman  v.  Schroeder,  43  Barb.  618  ;  S.  C.  29  How.  263.)  This 
presumption,  however,  may  be  overcome  by  proof  that  such  mortgage  was,  by 
verbal  agreement  between  mortgagor  and  mortgagee,  not  to  become  operative 
until  the  whole  consideration  was  paid,  and  that  the  subsequent  mortgage  was 
delivered  and  recorded  before  such  payment.     (lb.) 

A  judgment  confessed  by  two  partners  in  a  firm  consisting  of  three  members, 
and  for  the  purpose  of  securing  a  partnership  debt,  is  entitled  to  priority  in  pay- 
ment over  subsequent  judgments  recovered  against  all  the  members  of  the  firm. 
(Stevens  v.  Bank  of  Central  New  York,  31  Barb.  290.) 

The  surplus  money  arising  on  a  sale  of  land  under  a  mortgage  foreclosure, 
stands  in  the  place  of  land,  in  respect  to  those  having  liens  or  vested  rights 
therein ;  and  the  widow  of  the  owner  of  the  equity  of  redemption  is  entitled  to 
dower  in.  the  surplus,  as  she  was  in  the  land,  before  the  sale.  (Matthews  v. 
Duryee,  45  Barb.  69  ;  S.  C.  17  Ab.  256 ;  Blydenburgh  v.  Northrop,  13  How.  Pr. 
289.)  A  tenant  for  years  also  has  an  equitable  interest,  to  the  value  of  the 
unexpired  portion  of  his  term,  in  the  surplus  moneys  arising  upon  a  sale  of  the 
demised  premises,  where  his  lease  is  terminated  by  the  foreclosure  of  a  mortgage 
executed  prior  to  his  lease.     (Clarkson  v.  Skidmore,  2  Lans.  238.) 

"Where  the  real  estate  of  a  deceased  debtor  has  been  sold  under  a  foreclosure, 
and  there  fe  a  surplus  fund  in  court,  the  claim  of  a  creditor  who  has  proved  his 
claim  before  the  surrogate  and  obtained  a  decree,  will  be  preferred  over  that  of  a 
legatee  of  the  deceased.  (Clark's  Case,  15  Ab.  227.  See  N.  Y.  Life  Ins.  &  Trust 
Co.  v.  Vanderbilt,  12  id.  458.) 

On  a  proceeding  for  the  distribution  of  surplus  moneys  arising  from  the  sale  of 
mortgaged  premises  under  a  decree  for  the  foreclosure  of  the  first  mortgage,  the 
holders  of  a  fourth  moi-tgage  may  set  up,  before  the  referee,  usury  in  a  third 
mortgage.  If  the  third  mortgage  is  affected  or  tainted  with  usury,  it  is  void  as 
to  the  holders  of  the  fourth  mortgage,  and,  as  to  them,  is  not  a  lien,  either  at  law 
or  in  equity,  on  the  surplus  moneys.  (Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Bowen, 
47  Barb.  618.)  A  foreclosure  suit  cannot  be  said  to  have  terminated,  until  the 
surplus  moneys  are  disposed  of,  in  that  suit.  The  court  has  not  only  the  power, 
but  it  is  its  duty,  in  that  action,  to  provide  for  the  equitable  distribution  or  dis- 
position of  the  surplus  moneys.  (lb.)  The  reference  as  to  liens  upon  the  surplus 
moneys,  in  a  foreclosure  suit,  is  not  a  collateral  reference ;  nor  is  an  issue  as  to 
usury  in  a  subsequent  mortgage,  arising  on  the  reference,  a  collateral  issue.  That 
issue,  though  arising  on  the  reference  is  »  direct  issue,  necessarily  to  be  deter- 
mined before  the  court  can  finally  and  completely  administer  the  whole  of  the 
fund  resulting  from  the  sale  of  the  mortgaged  premises.     (lb.) 

The  plaintiff  in  a  foreclosure  suit  has  the  same  right  to  present  and  establish  a 
claim  to  the  surplus  moneys  as  a  defendant,  or  any  other  person  ;  and  he  is  not 
required  to  establish,  beforehand,  all  the  claims  he  may  have  upon  the  mort- 
gaged premises.  (Field  v.  Hawkhurst,  9  How.  Pr.  75.)  The  liens  referred  to  in 
the  rule  of  the  court,  are  those  which  subject  the  estate  to  be  sold  under  execu- 
tion without  any  further  intervention  of  the  court.  Claims,  however  equitable, 
which  are  not  matured  into  liens  -under  which  the  property  can  be  charged  in 
execution,  and  sold  without  further  adjudication,  cannot  be  taken  into  considera- 
tion by  the  referee.     (King  v.  West,  10  How.  Pr.  333.) 

The  act  of  the  legislature  of  May  9,  1868,  (Laws  of  1868,  ch.  804,  §  1,)  directs 
that  all  surplus  moneys  arising  upon  sales  of  premises  on  foreclosure  by  advertise- 
ment, shall  be  subject  to  the  jurisdiction  and  order  of  the  supreme  court,  which 
may  control  and  dispose  of  the  same  according  to  the  rights  of  those  interested 
therein.     Section  2  requires  attorneys,  etc.,  making  sales,  to  pay  the  surplus  to 
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same  has  been  filed  previous  to  the  entry  of  the  order  of  reference ;  or, . 
if  claims  have  been  filed,  stating  the  names  of  the  claimants  and  of 
their  solicitors,  if  any,  and  their  places  of  residence. (r)  And  before 
the  master  proceeds  to  make  his  report  as  to  such  surplus  moneys,  he 
should  ascertain  by  the  proper  certificate,  and  other  evidence,  that  all 
claimants  and  other  proper  parties  have  been  notified  or  summoned  to 
attend  before  him  on  such  reference.  And  the  fact  that  such  certifi- 
cate and  evidence  was  produced  before  him,  should  be  stated  in  the 
report. (s) 

[*525]  *An  incumbrancer  who  has  neglected  to  file  a  notice  of  his 
claim  upon  the  surplus  moneys,  may  go  before  the  master  pending 
the  reference  as  to  such  surplus,  and  file  his  claim  with  him,  duly 
verified ;  and  he  will  then  be  entitled  to  be  heard  upon  the  reference, 
as  to  the  validity  of  such  claim,  upon  such  equitable  terms  as  to  costs, 
as  the  master  shall  direct.(i) 

Parties,  and  other  claimants  upon  a  reference  as  to  surplus  moneys, 
must  verify  their  claims  in  the  same  manner  as  creditors  coming  in 
under  a  decree  are  required  to  do ;  and  the  master  may  examine  the 
claimants  upon  oath,  touching  their  respective  claims.(w) 

Costs  of  claimant.]  A  party  to  the  suit,  if  a  creditor,  is  allowed  the 
costs  of  carrying  in  and  supporting  his  charge  before  the- master ;  but 
a  creditor  who  is  not  a  party  to  the  suit,  bears  the  expense  of  carry- 
ing in  his  own  charge.  And,  under  special  circumstances,  the  court 
even  refused,  to  allow  such  a  creditor  the  expense  of  proving  his 
charge,  (v) 

It  seems  that  this  rule  only  applies  to  cases  where  there  is  likely  to 
be  a  surplus  of  the  fund  in  which  other  parties  are  interested.  Where 
the  fund  is  insolvent  and  is  therefore  wholly  divisible  among  the  credit- 
ors, they  will  be  allowed  the  costs  of  proving  their  debts. (w)    And  in 

(r)  Hulbert  v.  McKav,  8  Paige,  651. 

(s)  Id.  ib. 

{t)   Hulbert  v.  McKay,  8  Paige,  651. 

(m)  W.  ib.    See  Ante,  p.  521. 

(v)  Abell  v.  Screech,  10  Ves.  359. 

(w)  Anon.  Rolls,  28  June,  1828,  cited  2  Dan.  Pi\  869.    Seaton  on  Decrees,  56. 


the  county  clerk.  Section  3  specifies  the  proceeding's  to  be  taken  by  persons  hav- 
ing a  lien  on  such  surplus  moneys,  and  pi'ovides  for  an  order  of  reference  to 
ascertain  and  report  the  amount  due  to  them,  or  to  any  other  person,  which  is  a 
lien  on  such  surplus,  and  to  ascertain  the  priorities  of  the  several  liens,  and  for 
the  distribution  of  such  surplus  moneys.  Section  4  declares  that,  except  as  in 
said  act  is  otherwise  provided,  all  proceedings  under  it  shall  be  such  as  are  pre- 
scribed, from  time  to  time,  by  the  supreme  court,  relative  to  the  surplus  moneys, 
and  the  distribution  thereof,  which  have  arisen  upon  sales  ordered  by  that  court. 
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Harvey  v.  Haney,{x)  it  was  held  that  where  the  proof  made  by  the 
creditor  is  beneficial  to  the  estate,  as  where  he  saves  by  it  the  expense 
of  a  suit,  and  has  incurred  considerable  extraordinary  costs,  he  ought 
to  be  allowed  the  same. 

The  136th  rule  contains  a  provision,  that  any  person  making  a  claim 
to  the  surplus  moneys,  upon  a  sale  of  mortgaged  premises,  and  who 
shall  fail  to  establish  his  claim  on  the  reference  before  the  master,  may 
be  charged  with  such  costs  as  the  other  parties  have  been  subjected  to 
by  reason  of  such  claim.  And  the  parties  succeeding  on  such  refer- 
ence, may  be  allowed  such  costs  as  the  court  may  deem  reasonable ; 
but  no  costs  unnecessarily  incurred  on  such  reference,  or  previous 
thereto,  by  any  of  the  parties,  shall  be  allowed  on  taxation,  or  paid 
out  of  such  surplus. (32) 

Sales  of  Property. 

By  whom  conducted.]  A  sale  of  premises  under  a  decree  must  be 
made  by  the  master  himself,  or  under  his  immediate  direction. (y)  (33) 
[*526]  He  *may,  however,  employ  an  auctioneer  merely  to  conduct 
the  sale  in  his  presence. 

Masters'  sales  are  usually  conducted  by  the  solicitor  for  the  com- 
plainant; and  he  is,  in  all  questions  which  may  arise  between  the 
vendor  and  purchaser,  to  be  considered  as  the  agent  of  all  the  parties 
to  the  suit.(z) 

It  has  been  decided  by  the  chancellor,  that  where  a  master  who  has 
neglected  to  file  security  for  the  faithful  discharge  of  the  duties  of  his 
office,  sells  property  under  a  decree,  and  the  report  of  the  sale  is  con- 
firmed by  the  court,  the  objection  that  the  master  had  not  given  secur- 

(k)  Mad.  &  Geld.  91. 

(i/j  Hrer  v.  Deaves,  2  John.  Ch.  Rep.  154. 

(z)  Dalby  v.  Pnllen,  1  Russ.  &  My.  296. 


(32)  Parties  failing-  in  establishing-  their  claims  to  surplus  moneys  arising  from 
a  mortg-ag-e  sale,  will  be  chavg-ed  with  the  unnecessary  costs  that  have  been 
incurred  in  the  litig-ation  of  the  claims.  (Lawton  v.  Sager,  11  Barb.  349  ;  Bevier 
v.  Schoonmdker,  29  How.  422.) 

Rule  77  of  the  Supreme  Court  is  silent  as  to  the  costs  of  the  proceeding-.  If 
allowed  at  all,  they  are  to  be  allowed  by  the  court,  on  the  motion  to  confirm  the 
report  of  the  referee  and  distribute  the  surplus,  and  not  by  the  referee.  (Van 
Sant.  Eq.  Pr.  549.)  There  is  no  particular  rate  of  costs  established  ;  but  the  court 
will  allow  such  sum  as  it  may  deem  proper,  (lb.)  The  court  has  authority  to 
allow  to  the  parties  a  suitable  compensation  for  costs  and  disbursements,  to  be 
paid  out  of  the  funds.    (New  Tort  Life  Ins.  &  Trust  Co.  v.  Vanderbilt,  12  Ab.  458.) 

(33)  Real  estate  adjudg-ed  to  be  sold  must  be  sold  by  the  sheriff  of  the  county, 
or  by  a  referee  to  be  appointed  by  the  court  for  that  purpose.  (Judiciary  act  of 
1847,  §77;  Code,  §  287.) 
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ity,  cannot  be  raised  in  a  collateral  suit,  so  as  to  affect  the  title  of  the 
purchaser  at  such  sale,  (a) 

Time  and  place  of  sale.]  Where  the  property  to  be  sold  is  in  the  city 
of  New  York,  it  must  be  sold  at  public  vendue,  at  the  Merchants' 
Exchange,  between  twelve  o'clock  at  noon  and  three  in  the  afternoon ; 
unless  otherwise  specially  directed  in  the  decree  or  order  of  sale. (5)  (34) 

When  lands  in  any  other  part  of  the  state  are  directed  to  be  sold  by 
a  master,  the  sale  must  be  at  public  vendue,  between  the  hour  of  nine 
o'clock  in  the  morning  and  the  setting  of  the  sun.(c) 

Notice  of  sale.]  The  master  to  whom  it  is  referred  to  sell  property, 
must  draw  up  a  notice  of  the  time  and  place  of  sale,  containing  a 
description  of  the  property  to  be  sold.  There  is  no  law  or  rule  of  the 
court  rendering  it  absolutely  necessary  that  the  title  of  the  cause 
should  be  inserted  in  this  notice.  But  it  is  proper  to  insert  such  title 
in  the  notice,  by  stating  the  names  of  the  first  complainant  and  of 
the  first  defendant  at  length,  and  adding  the  words  "and  others" 
where  there  are  several  complainants  or  defendants  ;  for  the  purpose 
of  attracting  the  attention  of  those  who  may  be  interested  to  such 
notice,  (d) 

The  notice  of  sale  by  a  master,  of  lands  lying  in  any  of  the  cities 
of  this  state  in  which  a  daily  paper  is  printed,  except  where  a  different 
notice  is  required  by  law,  or  by  the  order  of  the  court,  must  be  pub- 
lished in  one  or  more  of  the  daily  papers  of  that  city  for  three  weeks 
immediately  previous  to  the  time  of  sale,  at  least  twice  in  each 
week.(e) 

When  lands  in  any  other  part  of  the  state  are  directed  to  be  sold  at 
auction,  notice  of  the  sale  must  be  given  for  the  same  time  and  iri  the 

(a)  Nicholl  v.  Nicholl,  8  Paige,  349. 
(&)  Rule  139. 

(c)  2  B.  S.  369,  i  3G.     Rule  139. 

(d)  Bay  v.  Oliver,  6  Paige,  489. 

(e)  Bale  139. 


(34)  Rule  74,  Supreme  Court,  directs  that  where  lands  in  the  city  of  New  York 
are  sold  under  an  order  or  judgment  of  any  court,  they  shall  be  sold  at  public 
auction,  between  twelve  o'clock  at  noon  and  three  in  the  afternoon,  unless  other- 
wise specially  directed. 

"Where  the  time  for  selling  pursuant  to  notice  has  passed,  and  no  valid  sale  has 
been  made,  or  if  valid,  the  party  chooses  to  disregard  it,  he  cannot  again  sell, 
without  the  authority  of  the  court,  unless  he  again  advertises  the  sale.  (Bicknell 
v.  Byrnes,  23  How.  486.) 

A  sale  made  by  a  referee,  in  a  foreclosure  suit,  is  not  void  because  made  on  an 
election  day.  Such  a  sale  is  not  "business  of  the  court  "  within  the  statute  which 
prohibits  such  business  on  election  days.  (King  v.  Piatt,  3  Ab.  N.  S.  434 ;  S.  C. 
37  N.  Y.  155.) 
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same  manner  as  is  required  by  law  on  sales  of  real  estate  by  sheriffs 
on  execution,  and  by  masters  and  commissioners  in  partition. (/)  (35) 
[*527]     *The  provisions  of  the  statute  respecting  sheriffs'  sales  are 
these : 

The  time  and  place  of  holding  the  sale  shall  be  publicly  advertised, 
previously,  for  six  weeks  successively,  as  follows :  1.  A  written  or 
printed  notice  thereof  shall-  be  fastened  up  in  three  public  places  in 
the  town  where  such  real  estate  shall  be  sold,  and  if  such  sale  be  in  a 
town  different  from  that  in  which  the  premises  are  situated,  then  such 
notice  shall  also  be  fastened  up  in  three  public  places  of  the  town  in 
which  the  premises  are  situated : 

2.  A  copy  of  such  notice  shall  be  printed  once  in  each  week  in  a 
newspaper  of  such  county,  if  there  be  one : 

3.  If  there  be  no  newspaper  printed  in  such  county,  and  the  prem- 
ises to  be  sold  are  not  occupied  by  any  person  against  whom  the  exe- 
cution is  issued,  or  by  some  person  holding  the  same  as  tenant  or  pur- 
chaser under  such  person,  then  such  notice  shall  be  published  in  the 
state  paper  once  in  each  week.(p') 

In  every  such  notice  the  real  estate  to  be  sold  shall  be  described  with 
common  certainty,  by  setting  forth  the  name  of  the  township  or  tract, 
and  the  number  of  the  lot,  if  there  be  any ;  and  if  not,  by  some  other 
appropriate  description. (k) 

The  master  must  not,  in  his  description  of  the  property,  add  any 

(/)  Knle  139. 

ig)  2  E.  S.  368,  $  34. 

(ft)  Id.  369,  i  35. 


(35)  Rule  74  of  Supreme  Court. 

The  notice  for  three  weeks  prescribed  "by  Rule  74,  has  no  application  to  sales  of 
lands  in  the  city  of  New  York  in  partition  suits.  Such  notices,  being-  g-overned 
by  statute,  must  be  for  six  weeks.  The  rule  applies  only  to  those  cases  in  which 
the  statute  has  omitted  to  prescribe  the  duration  of  the  notice.  (Romaine  v.  Mc- 
Millen,  5  How.  Pr.  318.) 

In  Chamoerlain  v.  Dempsey,  (22  How.  Pr.  356 ;  S.  C.  13  Ab.  421,)  a  notice  for 
the  28th  of  December,  published  on  the  9th  and  12th,  16th,  19th,  23d  and  26th  of 
the  same  month,  was  held  to  be  a  publication  "for  three  weeks  immediately  pre- 
vious to  the  time  of  the  sale,  at  least  twice  in  each  week." 

There  is  no  express  provision  of  the  statutes  or  the  rules  of  court,  which  requires 
that  the  day  to  which  a  postponement  of  a  sale  is  made  should  be  specified.  (La 
Farge  v.  Van  Wagenen,  14  How.  Pr.  54.) 

In  Thwingv.  TTvwing,  (9  Ab.  323,)  where  lands  were  advertised  for  sale  in  a 
partition  suit,  the  plaintiff  having-  died  before  the  sale,  and  his  heirs  having  been 
substituted  in  his  place,  it  was  held  unnecessary  to  advertise  the  sale  anew,  chang- 
.  ing  the  title  of  the  cause. 

The  notice  must  be  published  in  a  regular  paper,  and  not  in  a,  mere  slip  headed 
"extra."  It  must  also  be  published  six  full  weeks,  once  a  week.  Merely  six 
insertions,  the  first  being  published  only  thirty-nine  days  previous  to  the  day  of 
sale,  is  an  insufficient  publication.     (Oleott  v.  Robinson,  20  Barb.  148.) 
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particulars  which  may  unduly  enhance  the  value  thereof,  or  mislead 
the  purchaser,  (i)  (36) 

Conditions  of  sale.]  Before  the  time  of  sale,  the  solicitor  of  the  com- 
plainant or  party  conducting  the  cause  prepares  a  statement-of  the 
conditions  of  the  sale.  This  is  usually  annexed  to  the  notice  of  sale, 
and  therefore  need  not  describe  the  nature  and  situation  of  the  prop- 
erty ;  but  it  should  specify  the  terms  and  conditions  of  the  sale,  time 
of  payment  of  the  purchase  money,  whether  there  is  to  be  any  deduc- 
tion for  taxes  and  assessments,  etc.  (37) 

Mode  of  conducting  sale.]  When  the  land  to  be  sold  consists  of  sev- 
eral distinct  lots  or  parcels  which  can  be  sold  separately  without  dimin- 
ishing the  value  thereof  on  such  sale,  the  master  must  sell  the  same 
in  separate  lots  or  parcels,  unless  otherwise  specially  directed  by  the 
court.  But  if  he  is  satisfied  the  property  will  produce  a  greater  price 
if  sold  together  than  it  will  in  separate  lots  or  parcels,  he  may  sell  it 
together ;  unless  otherwise  directed  in  the  order  of  sale. (k)  (38) 

(i)  Veeclcr  v.  Fonda,  3  Paige,  97. 
(k)  Kule  13S. 


(36)  Rule  81  of  the  Supreme  Court  directs  that  no  order  to  stay  a  sale  under  a 
judgment  in  partition,  or  for  the  foreclosure  of  a  mortgage,  shall  he  granted  or 
made  hy  a  judge  out  of  court,  except  upon  a  notice,  of  at  least  two  days,  to  the 
plaintiff's  attorney. 

(37)  It  is  also  always  proper  and  prudent  for  the  conditions  of  sale  to  state  that 
if  the  purchaser  fails  to  comply  with  the  terms  of  sale,  by  paying  down  the  requi- 
site portion  of,  the  purchase  money,  a  resale  will  take  place  immediately.  Other- 
wise, if  bidders  leave  the  place  of  sale,  supposing  the  sale  will  be  completed,  and, 
in  default  of  its  being  so  completed,  the  premises  are  again  put  up,  and  bid  off  for 
a  less  price,  such  second  sale  may  be  set  aside.  (Van  Sant.  Eq.  Pr.  555  ;  Lents  v. 
Craig,  13  How.  Pr.  72.) 

It  seems  that  conditions  of  sale  by  a  sheriff  (or  referee)  on  execution,  imposing 
upon  the  purchaser  a  liability  to  pay  the  amount  of  any  deficiency,  in  case  of  a 
resale,  will  not  apply  to  any  case  except  that  of  a  resale  made  forthwith,  upon 
failure  of  the  purchaser  to  pay  the  required  percentage  of  his  purchase.  (Miller 
v.  Collyer,  36  Barb.  250.) 

(38)  Rule  75  of  the  Supreme  Court. 

It  is  provided  by  statute,  (3  R.  S.  5th  ed.  860,  §  6,)  that  if  the  premises  consist 
of  distinct  farm  tracts,  or  lots,  they  shall  be  sold  separately.  If  sold  together,  the 
sale  will  be  voidable,  if  not  void.  (Wells  v.  Wells,  47  Barb.  416.  And  see  Wol- 
cott  v.  Schenck,  23  How.  385,  388  ;  Ellmoorth  v.  Lockwood,  42  N.  T.  89,  102  ;  Sher- 
man v.  Willett,  id.  146, 150 ;  Husted  v.  Dakin,  17  Ab.  137,  148  ;  Lamerson  v.  Mar- 
vin, 8  Barb.  9  ;  Griswold  v.  Fowler,  4  Ab.  238  ;  Cunningham  v.  Cassidy,  7  id.  183 ; 
S.  C.  17  N.  Y.  276 ;  Griffith  v.  Hadley,  10  Bosw.  587 ;  Woods  v.  Monell,  1  John. 
Ch.  502;  American  Ins.  Co.  v.  Oakley,  9  Paige,  259.)  But  if  the  premises  sold 
consist  of  two  or  more  parcels  which  had  previously  been  held,  used  and  conveyed 
together  as  one  farm,  a  sale  of  the  whole  in  one  parcel  is  good.  (Anderson  v.  Aus- 
tin, 34  Barb.  319.     And  see  Whitbeck  v:  Howe,  25  How.  403.) 

Rule  75  leaves  a  discretion  in  the  referee  to  sell  in  parcels,  or  together,  as  he 
may  be  satisfied  will  be  most  advantageous  to  the  estate. 

Although  it  is  a  general  rule  that  no  more  of  the  real  estate  shall  be  sold  than 
is  sufficient  to  satisfy  the  judgment,  as  in  the  case  of  sales  by  sheriffs  under  exe- 
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Although  a  residuary  legatee  or  tenant  for  life,  or  the  owner  of  a 
reversionary  interest  may  become  the  purchaser  at  a  sale  under  the 
[*528]  order  *of  the  court, (I)  it  is  necessary,  if  he  be  a  party  to  the 
record,  that  he  should  have  a  previous  order  to  warrant  his  being 
admitted  as  a  bidder  at  the  sale ;  and  the  court  will  not  permit  a 
party  having  such  an  order  to  conduct  the  sale.(m) 

The  135th  rule  directs  the  decree  or  order  for  the  sale  of  mortgaged 
premises  to  be  so  drawn  as  to  authorize  the  complainant,  or  any  other 
party  to  become  a  purchaser  on  the  sale.  (39) 

The  premises  being  struck  off  to  the  highest  bidder,  the  purchaser 
is  to  sign  an  acknowledgment,  which  is  written  under  the  conditions 
of  sale,  to  the  effect  that  he  has  purchased  the  premises  on  those  con- 

(0  Williams  v.  Altenborough,  Tar.  &  llass.  7(1. 
[m)  JDomville  v.  BaiTington,  2  Young  &  Col.  724. 


eutions,  (2  R.  S.  369,  §  38  ;  6  Wend.  522,)  yet  the  provision  of  the  statute,  as  well 
as  that  of  the  rule,  is  only  directory ;  and  if  it  be  not  followed,  it  is  an  irreg-ularity, 
merely,  which  does  not  vitiate  the  sale,  but  may  be  a  ground  of  setting-  it  aside 
on  motion  of  any  party  aggrieved,  who  may  have  claimed,  at  the  time  of  sale,  to 
have  the  property  sold  separately,  in  pai-cels,  and  who  has  not  waived  the  right 
by  a  delay  in  objecting  to  the  sale  on  that  account.  (Cunningham  v.  Cassidy,  7 
Ab.  173 ;  Wood  v.  Monell,  1  John.  Ch.  503 ;  Ames  v.  Lockwood,  13  How.  Pr.  555  ; 
Merchants'  Ins.  Co.  v.  Hinman,  3  Ab.  455;  Van  Sant.  Eq.  Pr.  556.) 

The  plaintiff's  attorney  may  bid  off  the  property ;  and  if  it  be  bid  off  in  his  own 
name,  the  presumption  is  that  it  was  bid  off  on  his  own  account.  (Chappell  v. 
Dann,  21  Barb.  17.)  One  defendant  may  become  the  purchaser  of  the  real  estate 
of  a  co-defendant,  (Neilson  v.  Meilson,  5  Barb.  565,)  and  the  owner  of  land  subject 
to  a  lien,  not  being-  the  debtor,  may  become  the  purchaser,  and  acquire  a  title 
under  the  sale.     (Chautauque  Co.  Bank  v.  Risley,  19  N.  Y.  370.) 

The  sale  must  be  between  the  hours  of  9  A.  m.  and  sunset.  A  sale  after  sunset 
would  be  void.     (Carnrick  v.  Meyers,  14  Barb.  9.) 

The  sale  may  be  postponed,  from  time  to  time,  in  the  discretion  of  the  referee, 
either  for  want  of  bidders,  or  for  any  other  reasonable  cause  sufficient  to  sat- 
isfy him  that  a  future  day  will  be  a  more  favorable  opportunity  for  effecting-  a 
sale.  The  postponement  is  frequently  at  the  instance  or  request  of  the  plaintiff's 
attorney.  (Van  Sant.  Eq.  Pr.  555.)  But  the  referee  should  not  exercise  an  arbi- 
trary discretion,  nor  be  governed  solely  by  the  direction  of  the  plaintiff's  attorney. 
He  is  not  the  mere  agent  of  the  plaintiff,  but  an  officer  of  the  court,  having  a  dis- 
cretion, and  a  duty  to  exercise  such  discretion ;  and  in  case  he  acts  unreasonably, 
the  sale  will  be  set  aside,  and  a  resale  ordered.    (Breese  v.  Busby,  13  How.  Pr.  485.) 

It  is  a  general  rule  that  in  case  of  a  postponement,  the  day  and  place  of  the 
postponed  sale  should  be  specified.  (La  Farge  v.  Van  Wagenen,  14  How.  Pr.  54.) 
But  where  the  defendant  had,  by  procuring  an  unwarranted  stay  of  proceedings, 
prevented  the  referee  from  announcing,  at  the  time  appointed  for  the  sale,  the 
adjourned  day,  it  was  held  that  he  should  not  be  permitted  to  take  advantage  of 
the  irregularity,  if  there  was  one.  (Ho.)  If  the  postponement  be  for  a  sufficient 
.  length  of  time  to  render  a  publication  of  such  notice  of  postponement  practicable, 
it  should  be  so  published,  as  well  as  posted  in  three  public  places,  as  in  case  of 
the  original  notice.     (Van  Sant.  Eq.  Pr.  555.) 

(39)  Rule  73  of  the  Supreme  Court  provides  that  every  judgment  for  the  sale 
of  mortgaged  premises  shall  direct  that  the  plaintiff,  or  any  other  party,  may 
become  a  purchaser  on  the  sale  ;  that  the  sheriff  or  referee  shall  execute  a  deed 
to  the  purchaser ;  and  that  the  purchaser  be  let  into  possession  of  the  premises, 
on  production  of  the  deed. 
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ditions  for  the  sum  bid  by  him,  and  agreeing-  to  conform  to  such  con- 
ditions.^) 

If  the  master's  conduct  is  grossly  improper  and  oppressive,  upon  a 
sale  by  him,  it  seems  he  will  be  ordered  to  pay  the  costs  of  setting 
aside  his  report  of  sale  and  of  the  subsequent  proceedings  thereon. (n) 
Thus  where,  by  an  order  for  the  resale  of  mortgaged  premises,  the 
master  was  directed  to  put  up  the  premises  at  a  particular  sum,  and 
resell  the  same,  if  that  amount  or  a  larger  sum  was  bid  therefor,  and 
at  the  sale  the  premises  were  struck  off  to  a  purchaser,  for  the  sum  spec- 
ified ;  and  thereupon  the  master,  acting  under  the  direction  of  the  com- 
plainant's solicitor,  and  without  any  previous  intimation  to  that  effect, 
insisted  upon  the  immediate  payment  of  the  bid  in  specie,  although 
the  purchaser  offered  to  pay  the  same  in  good  current  bank  bills  or  in 
good  drafts  on  Albany,  or  to  pay  the  amount  in  specie  as  soon  as  it 
could  be  obtained  from  the  banks  where  it  could  be  found ;  and  the 
master  immediately  put  up  the  property  again,  upon  the  terms  that 
specie  should  be  paid  down,  and  no  person  purchasing  on  these  terms, 
he  reported  that  the  terms  upon  which  the  resale  was  directed  had  not 
been  complied  with  ;  it  was  held  that  the  conduct  of  the  master  was 
improper  and  unjustifiable,  and  that  the  purchaser  was  entitled  to  a 
deed  of  the  premises  upon  paying  the  amount  of  his  bid ;  and  the 
report  of  the  master  was  set  aside,  and  he  was  directed  to  execute  to 
the  purchaser  a  deed  upon  such  resale. (o) 

Completing  purchase.']     In  ordinary  sales  by  auction,  or  by  private 
agreement,  the  contract  is  complete  when  the  agreement  is  signed ; 
but  a  different  rule  prevails  in  sales  by  a  master.     In  such  cases  the 
purchaser  is  not  considered  as  entitled  to  the  benefit  of  his  contract 
till  the  master's  report  of  the  purchaser's  bidding  is  absolutely  con- 
[*529]  firmed. (p)    *In  order  to  obtain  the  benefit  of  his  contract,  there- 
in) Baring  v.  Moore,  5  Paige,  48. 
(o)  Id.  ib. 
{pH  Sngd.  V.  &P.58. 


(40)  A  paper  signed  by  an  individual,  on  becoming'  the  purchaser  of  property 
at  a  sale  under  a  judgment  of  foreclosure  and  sale,  by  which  he  agrees  to  comply 
■with  the  conditions  of  sale,  is  not  a  contract,  either  with  the  officer  making  the  . 
sale,  or  the  plaintiff  in  the  suit,  upon  which  an  action  can  be  maintained  by  the 
latter,  as  the  assignee  of  the  sheriff.  (Miller  v.  Collyer,  36  Barb.  250.)  Such  an 
instrument  in  the  form  of  a  memorandum  at  the  foot  of  the  conditions  of  sale, 
signed  by  the  purchaser,  is  merely  «  submission,  by  him,  to  the  jurisdiction  of 
the  court  in  the  foreclosure  suit,  as  a  purchaser  under  the  judgment  therein. 
It  lacks  some  of  the  essential  elements  of  a  contract,  such  as  parties,  mutuality 
and  consideration.     (Ib.) 
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fore,  the  purchaser  must,  by  the  practice  of  the  court  in  England,  first 
procure,  at  his  own  expense,  a  report  from  the  master  of  his  being  the 
highest  bidder  for  the  lot  he  has  purchased,  (q)  It  is  not  the  practice 
here,  however,  for  the  purchaser  to  procure  and  file  the  master's 
report  of  sale.  This  is  always  done  by  the  complainant's  solicitor. 
And  it  is  to  be  observed  that  in  foreclosure  suits  the  deed  is  given  to 
the  purchaser,  and  the  money  paid  and  distributed,  or  paid  out,  by 
the  master,  before  the  report  of  sale  is  made. (41)  In  partition  suits  the 
report  is  made,  and  confirmed  by  the  special  order  of  the  court,  before 
the  deed  can  be  delivered. 

Order  to  confirm  report.]  After  the  master's  report  has  been  filed, 
the  complainant's  solicitor  enters  an  order  of  course  that  the  sale  may 
be  confirmed ;  unless  cause  is  shown  against  it  within  eight  days ; 
and  if  no  exceptions  are  filed  and  served  within  that  time,  the  order 
will  become  absolute,  of  course,  without  notice  or  further  order  ;(r) 
unless  there  is  an  application,  in  the  meantime,  to  set  aside  the  sale. 
And  the  former  owner  of  the  equity  of  redemption  cannot  prevent  the 
confirmation  of  the  report  by  tendering,  or  offering  to  pay,  the  amount 
of  the'decree,  with  interest  and  costs.  Until  the  report  is  confirmed, 
the  court  will  not  interfere  to  compel  a  delivery  of  the  possession  of 
the  premises  to  the  purchaser;  whether  such  purchaser  be  the 
mortgagee  himself  or  a  stranger  to  the  suit.  And  until  such  confir- 
mation of  the  report,  any  person  interested  in  the  sale  may  apply  to 
the  court  for  a  resale. (rr) 

Duty  of  purchaser.]  It  is  a  settled  maxim  of  equity,  that  persons 
purchasing  under  a  decree  of  the  court  are  bound  to  see  that  the  sale 
is  made  according  to  the  decree. (s)  It  is  also  the  business  of  the 
purchaser  to  see  that  all  the  persons  who  are  necessary  to  convey  are 
before  the  court ;  for  if  he  takes  a;title  which  a  decree  in  an  imperfect 
suit  does  not  protect,  he  must  abide  the  consequences. (t) 

(<?)  1  Sng.  V.  &  P.  59. 

(r)  Enle  110. 

{rr)  Brown  v.  Frost,  in  Chancery,  April  4, 1843. 

(s)  Colclongh  v.  Sterum,  3  Bligh,  181,  1S6. 

(*)  Id.  ib.    And  see  2  Bligh,  169  ;  1  Sch.  &  Lei'.  386. 


(41)  No  proceedings,  however,  can  be  taken,  under  the  deed,  to  obtain  posses- 
sion, until  the  coming-  in  and  confirmation  of  the  referee's  report  of  sole.  (Van 
Sant.  Eq.  Pr.  559.) 

When  a  bidder  refuses  to  complete  a  purchase  made  by  him  at  a  sale  under  a 
decree  of  foreclosure,  the  remedy  is  by  an  application  to  the  court  for  an  order  to 
compel  him  to  complete  it;  or  to  resell  the  property,  and  hold  him  liable  for 
the  loss  and  the  additional  expenses.     (Miller  v.  Collyer,  36  Barb.  250.) 
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But  a  purchaser  is  not  bound  to  see  to  the  application  of  the 
purchase  money.  Neither  is  he  affected  by  irregularities  or  defects 
in  the  decree  by  which  the  application  of  the  money  may  not  have 
been  properly  secured,  (w) 

Possession,  Interest,  and  Profits. 

The  purchaser  is  entitled  to  the  profits  of  the  estate  from  the  time 
fixed  upon  for  completing  the  contract ;  whether  he  does  or  does  not 
[*530]  take  ^possession  of  the  estate. (42)  And  as,  from  that  time, 
the  money  belongs  to  the  vendor,  the  purchaser  will  be  compelled  to 
pay  interest  for  it,  if  it  be  not  paid  at  the  day.(t>) 

The  rule  of  the  court  in  the  case  of  the  purchaser  of  a  fee  simple 
estate,  is  to  give  the  purchaser  the  profits  from  the  quarter  day 
preceding  the  payment  of  the  purchase  money. (w)  (43) 

Where  the  conditions  of  sale  provide  that  interest-  shall  be  paid 
from  a  certain  day,  if  the  purchase  be  not  then  completed,  the 
purchaser  cannot  relieve  himself  from  payment  of  interest  by  alleging 
that  the  delay  in  completing  the  contract  was  caused  by  the  vendor. 
But  it  is  otherwise  where  there  is  no  stipulation.  Where  there  is  no 
stipulation  as  to  interest,  the  general  rule  of  the  court,  in  England,  is 
that  the  purchaser,  when  he  completes  his  contract  after  the  time 
mentioned  in  the  particulars  of  sale,  shall  be  considered  as  in  posses- 
sion from  that  time,  and  shall  from  thence  pay  interest  at  four  per 
cent.,  taking  the  rents  and  profits.  If,  however,  such  interest  is 
much  more  in  amount  than  the  rents  and  profits,  and  it  is  clearly 
made  out  that  the  delay  in  completing  the  contract  was  occasioned  by 
the  vendor,  then  to  give  effect  to  the  general  rule  would  be  to  enable 
the  vendor  to  profit  by  his  own  wrong.  The  court  therefore  gives  the 
vendor  no  interest,  but  leaves  him  in  possession  of  the  interim  rents 
and  profits. (x) 

(u)  Curtis  v.  Price,  12  Ves.  89. 

(t>)  2  Sag.  V.  &  P.  1. 

iw)  Anson  v.  Towgooil,  1  Jac.  &  W.  637. 

(x)  EsdaUe  v.  Stephenson,  1  Sim.  &  Stn.  122. 


(42)  Rule  73  of  the  Supreme  Court  provides  that,  on  a  sale  of  mortgaged  prem- 
ises, the  purchaser,  on  production  of  the  deed  executed  by  the  sheriff  or  referee, 
shall  he  let  into  possession  of  the  premises. 

(43)  A  deed  given  in  pursuance  of  a  sale  under  a  decree  of  foreclosure,  does  not 
relate  back  to  the  day  of  sale,  so  as  to  entitle  the  purchaser  to  the  rents  accruing 
between  the  sale  and.  the  delivery  of  the  deed,  where  the  purchaser  has,  by  his 
own  act,  delayed  the  completion  of  his  purchase.  (Mitchell  v.  Bartlett,  52 
Barb.  319.) 
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In  this  state,  if  a  purchaser  is  charged  with  interest,  it  is  at  the 
rate  of  seven  per  cent. 

A  purchaser  is  not  entitled  to  the  rents  for  a  period  beyond  the 
quarter-day  preceding  the  payment  of  his  money,  merely  because  he 
has  been  ready  to  complete  his  purchase  and  has  had  his  money 
lying  dead  at  his  banker's ;  for  he  might  have  moved  to  pay  the 
money  into  court  without  prejudice,  etc,  when  it  would  have  been 
laid  out.  And  this,  if  done  by  special  application,  would  not  be  an 
acceptance  of  the  title. (y) 

If  the  purchaser  gets  into  possession  of  the  estate  without  the 
sanction  of  the  court,  he  will  be  compelled  to  pay  the  money  into 
court,  although  he  entered  with  the  permission  of  the  parties  in  the 
cause.     The  court  only  can  give  such  permission. (2) 

A  purchaser  of  a  reversionary  interest  will  be  ordered  to  pay 
interest  on  his  purchase  money  from  the  time  of  the  purchase. (a) 

If  a  resale  is  directed,  the  purchaser  is  entitled  to  the  rents  and 
[*531]  profits  *from  the  quarter-day  previous  to  the  resale,  and  not 
from,  that  preceding  the  original  sale. (b) 

Paying  off  incumbrances.]  If  the  estate  is  subject  to  an  incumbrance, 
which  appears  upon  the  report,  the  purchaser  should,  after  giving  notice 
of  his  intention,  apply  to  the  court  for  leave  to  pay  off  the  charge,  and 
to  pay  the  residue  of  the  purchase  money  into  the  bank.  But  where 
the  incumbrance  on  the  estate  does  not  appear  on  the  report,  and  any 
of  the  parties  refuse  or  are  incompetent  to  consent,  a  purchaser  cannot 
apply  any  part  of  his  purchase  money  in  discharge  of  the  incumbrance ; 
though,  perhaps,  if  the  parties  are  all  competent  to  consent,  and  do 
consent,  it  may  be  done.(c) 

Deed.]  The  135th  rule  requires  the  decree  for  the  sale  of  mortgaged 
premises — unless  the  court  specially  orders  otherwise — to  direct  that 
after  such  sale,  the  master  who  makes  the  same  shall  execute  a  deed 
to  the  purchaser  of  the  premises.(44)  And  the  111th  rule  provides, 
that  where  a  master  is  directed  to  sell  real  estate  under  a  decree,  he 
may  give  the  requisite  notice  of  sale  previous  to  the  enrolment  of  the 

(y)  .Barker  v.  Harper,  Coop.  32.    2  Smith,  177. 

(z)  1  Sngd.  V.  &  P.  62. 

(a)  Trei'usis  v.  Lord  Clinton ,  2  Sim.  359. 

(6)  2  Smith,  175.    2  Dan.  913. 

(c)  1  Sagd.  V.  &  P.  61. 


(44)  Rule  73  of  the  Supreme  Court  provides  that  every  judgment  for  the  sale 
of  mortgaged  premises  shall  direct  that  the  sheriff  or  referee  shall  execute  a  deed 
to  the  purchaser. 

85 


531  PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.        [Book  II. 

decree  ;  but  to  protect  the  title  of  the  purchaser,  the  party  for  whose 
benefit  the  sale  is  made  shall  cause  the  decree  to  be  enrolled,  and  pro- 
duce a  certificate  thereof,  before  any  conveyance  shall  be  executed  by 
the  master,  (d) 

If  the  mortgage  has  not  been  recorded,  and  has  been  duly  acknowl- 
edged or  proved,  it  must  be  recorded,  at  length,  in  the  county  where 
the  lands  lie,  before  the  master  executes  his  deed.  If  it  is  not  in  a  situ- 
ation to  be  recorded,  it  must  be  filed  with  the  register  or  clerk. (e)  (45) 

Enforcing  Delivery  of  Possession. 

A  writ  of  assistance  is,  in  ordinary  cases,  the  first  and  only  process  for 
giving  possession  of  land,  under  an  adjudication  of  this  court. (/)  (46) 
And  this  will  be  granted  upon  the  sale  being  confirmed,  and  proof 
that  the  purchaser  has  received  a  deed  of  conveyance  from  the  master, 
which  has  been  shown  to  the  party  in  possession,  accompanied  by  a 
demand  of  possession,  which  has  been  refused,  (g) 

Where  mortgaged  premises  are  sold  under  a  decree  of  foreclosure, 
the  purchaser  is  entitled  to  the  assistance  of  the  court  in  obtaining 

{d)  And  see  Minthorne's  ex'rs  v.  Tompkin's  ex'rs,  2  Paige,  102. 

(e)  Bulel37. 

(/)  Valentine  v.  Teller,  Hopk.  4,22.    Kershaw  v.  Thompson,  I  John.  Ch.  610. 


(45)  "Whenever  a  sheriff  or  referee  sells  mortgaged  premises,  under  a  decree  or 
order  or  judgment  of  the  court,  it  is  the  duty  of  the  plaintiff,  before  a  deed  is  exe- 
cuted to  the  purchaser,  to  file  the  mortgage  in  the  office  of  the  clerk,  unless  it  has 
been  duly  proved  or  acknowledged,  so  as  to  entitle  it  to  be  recorded ;  in  which 
case,  if  it  has  not  been  already  done,  it  is  the  duty  of  the  plaintiff  to  cause  the 
same  to  be  recorded,  at  full  length,  in  the  county  or  counties  where  the  lands  sold 
are  situated,  before  a  deed  is  executed  to  the  purchaser  at  the  sale,  the  expense 
of  which  filing  or  recording,  and  the  entry  thereof,  will  be  allowed  in  the  taxation 
of  costs.  If  filed  with  the  clerk,  he  must  enter  in  the  minutes  the  filing  of  such 
mortgage,  and  the  time  of  filing.  (Rule  76  of  supreme 'court.)  But  this  rule  does 
not  extend  to  any  case  where  the  mortgage  appears,  by  the  pleadings  or  proofs 
in  the  suit  commenced  thereon,  to  have  been  lost  or  destroyed.     (lb.) 

(46)  This  writ  has  not  been  abolished  by  the  Code,  nor  has  any  substitute  been 
provided  for  it.  It  remains,  as  before,  a  necessary,  and,  in  some  cases,  indispensable, 
instrument  in  carrying  into  full  effect  a  judgment  of  the  court.     (Van  Sant   Eg 
Pr.  637.) 

"When  a  judgment  is  simply  for  the  delivery  of  the  possession  of  real  estate, 
either  with  or  without  a  recovery  of  mesne  profits,  or  damages  for  withholding 
the  same,  the  ordinary  writ  of  execution,  which  issues  of  course,  is  the  proper 
remedy,  and  a  writ  of  assistance  is  unnecessary.  But  when  the  judgment  directs 
a  sale  of  the  property,  or  some  other  act  to  be  done  in  respect  to  it ;  or  when  some 
person  other  than  a  party  becomes  entitled  to  the  possession,  under  the  judgment, 
then  the  writ  becomes  proper  and  necessary.  (lb.)  It  may  also  issue  in  all 
other  cases,  against  a  party  or  those  claiming  under  a  party  subsequent  to  the 
commencement  of  the  suit  to  give  possession  of  lands,  where  the  delivery  of  such 
possession  is  made  a  part  of  the  judgment,  or  is  consequent  thereon,  whether  it 
be  on  a  sale  of  such  lands,  or  a  division  or  partition  thereof  between  the  parties 
(Id.  638.) 
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the  possession,  as  against  parties  to  the  suit,  or  those  who  have  come 
into  possession  under  them  subsequent  to  the  filing  of  the  notice  of 
lis  pendens.(h) 

In  foreclosure  suits,  the  decree  directs  that  the  purchaser  be  let  into 
[*532]  *the  possession,  etc.(i)  And  the  135th  rule  requires  the  decree 
for  the  sale  of  mortgaged  premises  to  direct  that  the  purchaser  at  the 
master's  sale  be  let  into  possession  of  the  premises  on  production  of  the 
master's  deed,(47)  and  a  certified  copy  of  the  order  confirming  the 
report  of  the  sale  after  the  same  has  become  absolute. 

But  the  court  has  no  jurisdiction,  by  a  summary  proceeding,  to 
determine  the  rights  of  third  persons  claiming  title  to  premises,  who 
have  recovered  the  possession  by  legal  and  adverse  proceedings  against 
a  party  to  the  suit,  under  a  claim  of  right  which  accrued  previous  to 
the  filing  of  the  bill  of  foreclosure. (A)  Nor  will  a  writ  of  assistance 
be  granted  against  persons  who  were  in  possession  of  the  premises  at 
the  time  of  the  commencement  of  the  suit,  and  who  were  not  made 
parties  thereto,  to  turn  them  out  of  such  possession.  The  power  of 
the  court  to  give  possession  to  the  purchaser  at  a  master's  sale,  by  a 
summary  proceeding,  only  extends  to  those  persons  who  are  parties  to 
the  suit  in  which  the  sale  is  directed,  or  those  who  have  come  into 
possession  under,  or  with  the  assent  of,  those  who  are  parties,  subse- 
quent to  the  commencement  of  the  suit.(A-A) 

Discharging  purchaser.]  If,  after  the  confirmation  of  the  report,  it 
should  appear  that  the  purchaser  is  unable  to  perform  his  contract,  a 
motion  should  be  made  to  discharge  him  from  his  bidding,  and  that 
the  estate  may  be  re-sold  with  the  approbation  of  the  master.  (I)  An 
order  may  be  made  upon  this  motion  with  the  purchaser's  consent,  (m) 
But  if  he  does  not  consent,  notice  of  it  should  be  served  on  the  pur- 
chaser ;  and  the  motion  should  be  supported  by  an  affidavit  of  the 
facts  making  it  necessary,  (n) 

If  it  is  discovered  that  the  purchaser  was  insane  at  the  time  of  the 
sale,  he  may  be  discharged  from  his  purchase.  And  the  court,  in  such 
a  case,  will  direct  a  re-sale. (o) 

(7»)  Frelinghnysen  v.  Colden,  4  Paige,  204.    2  E.  S.  191,  §  158,  (orig.  j  152.) 
(i)    See  Rule  135.    And  see  the  form,  Rules,  (ed.  1839,)  p.  139. 
(&)  Frelinghuysen  v.  Colden,  supra. 
(Ick)  Boynton  v.  Jackwav,  10  Paige,  307. 

(I)   Hoddei-y.  Rnffln.lVes.  &B.544.    1  Sngd.  V.  &  P.  60.    Cunningham  v.  Williams,  2  Anst. 
344.    Deaver  v.  Reynolds,  1  Bland,  50. 
(m)  Hand,  153. 
(n)  2  Dan.  918. 
(o)  Blackbeard  v.  Lindigveu,  1  Cox,  205. 


(47)  Rule  73  of  the  supreme  court  is  to  the  same  effect. 
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If  the  purchaser  is  responsible,  he  will  not  be  permitted  to  baffle  the 
court ;  and,  therefore,  instead  of  discharging  him  from  his  bidding, 
the  court  will,  if  required,  make  an  order  that  he  shall,  within  a  given 
time,  pay  the  money  into  court  and  be  let  into  possession. (p)  Upon 
hearing  the  motion  for  this  order,  the  court  will,  if  the  purchaser 
appears  and  asks  for  it,  and  has  not  precluded  himself  from  objecting 
[*533]  to  the  title,  *  direct  a  reference  to  the  master  to  inquire  whether 
a  good  title  can  be  made.(g) 

With  respect  to  the  kind  of  title  which  a  purchaser  has  a  right  to 
insist  upon,  it  has  been  decided  by  the  chancellor,  that  where  real 
estate  is  sold  by  a  master,  as  and  for  a  good  title,  the  purchaser  is  only 
entitled  to  such  a  title  as  a  purchaser  of  the  premises  at  a  private  sale 
would  be  bound  to  receive  from  his  vendor.(r)  (48)  It  is  a  fatal  objec- 
tion to  the  title  derived  under  a  decree  in  partition,  that  the  complain- 
ant was  a  feme  covert,  and  that  her  husband  was  not  joined  with  her  as 
a  party  to  the  suit.(s)  And  where  it  appeared,  from  the  affidavits  on 
the  part  of  the  purchaser  to  be  a  matter  of  doubt  whether  the  com- 
plainant was  not  a  married  woman — a  marriage  in  fact  having  been 
solemnized  between  her  and  a  man  who  claimed  to  be  her  husband — 
the  chancellor  refused  to  compel  the  purchaser  to  take  the  title,  until 
the  complainant  should  have  established  the  fact,  upon  a  reference, 
that  the  alleged  marriage  was  illegal  and  void.(£) 

A  purchaser  may  also  be  discharged  upon  his  own  application,  when- 
ever he  shows  a  good  reason  for  being  released.  Irregularity  in  the 
proceedings  which  renders  the  title  defective  has  been  held  a  good 

ip)  1  JSTewl.  335. 
(2)  1  Newl.  336. 

{r)  Spring  v.  Sanford,  7  Paige,  550. 
"(s)  Id.  ib. 
(t)  Id.  ib. 


(48)  Purchasers  at  judicial  sales  have  a  right  to  receive,  at  the  hands  of  the 
court,  such  titles  as  are  free  from  all  reasonable  objection.  (Blakely  v.  Colder,  13 
How.  Pr.  476  ;  aff'd  15  N.  Y.  617.)  A  purchaser  will  not  be  obliged  to  take  the 
title  where  a  person  who,  if  living,  would  have  an  interest  in  the  property,  is  not 
proved  to  be  dead,  but  is  only  proved  to  be  absent,,  and  not  heard  from  in  seven 
years.  The  presumption  of  death,  which  arises  from  such  absence,  is  not  a  suffi- 
cient basis  for  the  title.     (McDermot  v.  McDermot,  3  Ab.  N.  S.  451.) 

Where  a  partition  of  lands  is  made  upon  petition  under  the  Revised  Statutes,  a 
purchaser  at  the  sale  will  not  be  compelled  to  complete  his  purchase  if  he  objects 
to  the  title  on  the  ground  that  the  same  is  doubtful,  for  the  reason  that  proceed- 
ings by  petition  have  been  abrogated  by  the  Code.  (Matter  of  (Javanaqh,  37 
Barb.  22  ;  S.  C.  23  How.  358  ;  14  Ab.  258.) 

A  judicial  sale,  made  pursuant  to  the  decree  or  judgment  of  a  competent  Court, 
having  jurisdiction  of  the  subject  matter  and  of  the  parties,  passes  title  to  the 
purchaser,  even  though  the  judgment  should  be  afterwards  reversed  or  set  aside, 
on  appeal,  for  error  or  irregularity.     (Holden  v.  Soxkett,  12  Ab.  473.) 
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cause  for  discharging  the  purchaser.  (49)  Thus,  where  a  decree  is  had 
in  a  partition  suit,  wherein  an  infant,  among  others,  has  been  made  a 
defendant,  but  no  guardian  ad  litem  has  been  appointed,  nor  order  for 
appearance  entered,  nor  bill  taken  as  confessed  against  him,  a  pur- 
chaser under  the  decree  will  be  discharged  from  his  bid ;  even  though 
this  defendant  may  have  since  attained  his  majority,  and  offers  to 
release  his  interest ;  the  decree  being  so  far  irregular  as  to  be  incapa- 
ble of  enrolment.(«) 

So  where  the  purchaser  buys  the  property  under  a  mistake  as  to  the 
condition  of  the  property.  Thus  where,  by  the  terms  of  the  master's 
sale  the  property  was  to  be  sold  free  of  incumbrances,  and  all  taxes 
and  assessments  were  to  be  paid  out  of  the  purchase  money,  provided 
bills  thereof  were  produced  to  the  master  before  the  completion  of  the 
sale,  and  it  afterwards  appeared  that  an  assessment  to  a.  large  amount 
against  the  property  for  the  opening  and  macadamizing  the  avenue 
through  the  same  had  not  in  fact  been  confirmed  by  the  corporation 
of  the  city  at  the  time  of  the  sale,  although  the  work  had  been  con- 
tracted for  and  completed  more  than  three  years  before,  it  was  held 
that  purchasers  at  the  sale  who  had  bid  off  the  property  under  the 
belief  that  such  assessment  had  been  confirmed,  and  that  they  would 
[*534]  hold  their  lots  discharged  of  the  *  expense  of  opening  such  ave- 
nue, were  not  bound  to  take  the  property  subject  to  the  assessment 
for  that  improvement,  (v) 

Neither  will  the  court  compel  the  purchaser  to  complete  his  purchase 
when  he  will  not  obtain  such  an  interest  in  the  premises,  and  in  the 
buildings  thereon,  as  he  had  a  right  to  suppose,  from  the  terms  of  the 

(u)  Kohler  v.  Kohler,  2  Edw.  69. 
(v)  Post  v.  Leet,  8  Paige,  337. 


(49)  A  purchaser  of  lands  at  a  judicial  sale,  decreed  in  an  action  for  partition,  is 
not  necessarily  to  be  discharged  from  his  bid  because  there  are  formal  defects  in 
the  verification  of  the  petition  for  the  appointment  of  a  guardian  for  an  infant 
lunatic  defendant  in  the  action.  Such  defects  may  be  supplied  by  amendment, 
nunc  pro  tunc.  (Sogers  v.  McLean,  34  N.  Y.  536 ;  S.  C.  11  Ab.  440.)  Where 
there  are  slight  irregularities  in  the  proceedings  upon  which  a  judgment  directing 
a  sale  is  founded,  if  they  do  not  affect  the  subject  matter  of  the  action,  or  the 
jurisdiction  of  the  court  over  the  parties  thereto,  the  title  taken  under  the  sale  will 
not  be  affected  thereby.  (Alvord  v.  Beach,  5  Ab.  451.)  But  if  necessary  parties 
are  not  brought  before  the  court,  the  proceedings  and  sale  will  be  void  as  to  them, 
and  a  purchaser  at  the  sale  will  be  justified  in  refusing  to  complete  the  purchase, 
(lb.)  And  the  rule  that  a  mere  irregularity  will  not  render  a  sale  under  an  exe- 
cution invalid,  has  no  application  to  a  sale  of  the  interest  of  a  special  partner  in 
the  property  of  a  limited  partnership,  where  the  sheriff  has  no  authority  to  sell. 
In  such  a  case,  the  attempt  to  obtain  possession  of  the  thing  sold  may  be  resisted 
by  showing  that  the  sheriff  had  no  authority  to  make  the  sale.  The  one  is  a  want 
of  jurisdiction ;  the  other  a  mere  irregularity.     (Harris  v.  Murray,  28  N.  Y.  574.) 
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sale,  he  was  buying.(zo)  And  where  a  master  sells  property,  with 
buildings  thereon,  as  and  for  a  good  title,  if  the  corporation  of  the 
city  or  village  in  which  the  premises  are  situated  has  a  right  to  take 
the  land  for  a  street,  at  some  future  time,  without  paying  for  the  build- 
ings, of  which  fact  the  purchaser  was  ignorant  at  the  time  of  the  sale, 
the  court  will  not  compel  him  to  complete  his  purchase,  although  the 
probability  of  the  exercise  of  such  right,  by  the  corporation,  is  very 
remote. (a;)  (50) 

Nor  will  the  court  compel  the  purchaser  to  take  the  title  where,  by 
the  fault  of  the  parties,  the  completion  of  the  sale  has  been  delayed 
so  long  that  he  cannot  have  the  benefit  of  his  purchase,  substantially,  • 
as  if  the  sale  had  been  completed  at  the  time  contemplated  by  the 
terms  of  sale.(y)  If  an  account,  to  be  taken  in  a  suit  to  be  instituted, 
is  necessary  to  complete  the  title,  the  purchaser,  if  he  desires  it,  must 
be  discharged.(z) 

So,  if  a  contract  is  unreasonable,  the  court  will  relieve  the  purchaser 
as  well  as  the  seller.(a)  But,  it  seems  that  the  circumstance  that  the 
price  given  is  much  beyond  the  value  of  the  land,  will  not  be,  of  itself, 
a  sufficient  ground  to  release  a  purchaser  from  his  contract — even 
upon  the  terms  of  forfeiting  a  deposit — unless  there  are  equitable  cir- 
cumstances, (b)  Where,  however,  the  purchaser  has,  by  mistake,  given 
an  unreasonable  price  for  an  estate,  the  court  will,  in  a  proper  case, 
wholly  rescind  the  contract,  (c) 

So,  when  difficulties  arise,  to  delay  the  completion  of  a  sale,  and 
during  the  interval  of  making  out  the  title,  ordinary  dilapidations 
take  place,  that  is  a  case  for  compensation ;  but  if  a  destruction  of 
ornamental  timber  occurs,  that  is  a  ground  for  the  purchaser  to  apply 
to  be  discharged,  (d) 

But  where  the  object  of  the  purchase  is  not  defeated,  and  the  pur- 
chaser is  not  injured  by  the  contract  being  enforced,  he  cannot  be  per- 
mitted to  abandon  it.(e)     A  purchaser  claiming  to  be  discharged  from 

(w)  Seaman  v.  Hicks,  8  Paige,  655. 

(x)  Id.  ib. 

iy)  Jackson  v.  Edwards,  7  Paige,  386. 

(z)  Magennis  v.  Fallon,  2  Molloy,  561. 

(a)  1  Sngd.  V.  &  P.  65.    Attorney  Gen.  v.  Day,  1  Ves.  218.    Saville  v.  Saville,  1  P.  Wms.  745. 

(6)  1  Sngd.  V.  &  P.  71.    See  Sewell  v.  Johnson,  Bnnb.  76. 

(c)  Id.  73,  and  Mosshead  v.  Frederick,  there  cited. 

(d)  Magennis  v.  Fallon,  2  Molloy,  5a5. 

(e)  Weems  v.  Brewer,  2  Harris  &  Gill,  390. 


(50)  "Where,  at  a  sale  under  an  execution,  a  person  has  been  induced  to  buy- 
property  through  misrepresentation  of  the  plaintiff's  attorney,  as  to  the  title,  the 
court  may  relieve  him  from  the  purchase.     (Dwght's  Case,  15  Ab.  259.) 

90 


Chap.  3.]        PROCEEDINGS  SUBSEQUENT  TO  THE  DECREE.  535 

[*535]  his  *contract,  should  make  out  a  fair  and  plain  case  of  relief ; 
and  it  is  not  every  defect  in  the  subject  sold,  or  variation  from  the 
description,  that  will  avail  him.  If  he  gets  substantially  what  he 
bargains  for,  he  must  take  a  compensation  for  the  deficiency.(/) 

So  if  a  person  interfere  in  a  sale  without  authority,  and  bid, 
although  he  does  it  to  prevent  the  property  from  being  sold  at  an 
under  value,  the  court  will  not  release  him.(gr) 

Whenever  a  purchaser  is  discharged  upon  his  own  application,  he 
is  usually  allowed  his  costs  and  interest.(^) 

Reference  as  to  compensation.]  Although  the  purchaser  may  be 
satisfied  with  the  title,  yet  he  may  be  entitled  to  compensation.  If 
the  property  sold,  or  any  part  of  it,  has  been  falsely  represented,  but 
not  to  such  an  extent  as  to  vitiate  the  sale,  or,  if  before  possession, 
any  deterioration  has  taken  place  in  the  value  of  the  property,  the 
purchaser  is  entitled  to  compensation. (i)  Compensation  may  be 
claimed  for  the  deficiency  in  the  quantity  between  the  particulars  of 
sale  and  the  actual  number  of  acres ;  or,  in  respect  of  the  buildings 
on  the  premises  not  being  accurately  described,  or  for  deterioration 
since  the  purchase. (k) 

By  the  English  practice,  upon  the  application  of  the  purchaser,  an 
order  will  be  granted  directing  a  reference  to  inquire  what  compensa- 
tion is  proper  to  be  allowed.  The  purchaser  thereupon,  lays  a  state 
of  facts  before  the  master,  supported  by  evidence.  If  affidavits  are 
objected  to,  he  must  support  his  facts  by  the  examination  of  witnesses. 
If  the  master  reports  that  the  purchaser  is  entitled  to  compensation, 
the  court,  on  confirming  the  report,  will  authorize  the  purchaser  to 
deduct  the  amount  of  compensation  and  of  the  costs  of  the  reference,  etc., 
and  of  the  application,  from  the  amount  of  his  purchase  money,  and 
direct  him  to  pay  the  residue  within  a  given  time. (7) 

If  the  master  reports  against  the  purchaser's  right  to  compensation, 
the  solicitor  for  the  vendor,  after  the  confirmation  of  the  report,  should 
move  that  the  purchaser  pay  his  purchase  money  within  a  specified 
time,  (to) 

Order  to  pay  in  purchase  money.]  It  seems  to  be  the  settled  practice 
of  the  court,  in  England,  that  before  an  order  can  be  made  to  compel 
an  absent  purchaser  to  pay  in  his  money,  the  solicitor  for  the  com- 

(/)  Wecms  v.  Brewer,  2  Harris  &  Gill,  390. 

(V)  Nelthorpe  y.  Pennyman,  14  Ves.  517. 

(ft)  Pleasants  v.  Roberts,  2  Molloy,  507. 

(i)  2  Smith's  Pr.  190.   Maginnis  v.  Fallon,  2  Molloy,  585 . 

(ft)  Id.  ib. 

(()  Id.  191. 

(m)  Id. ib. 
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[*536]  *plainant  must  deliver  to  the  purchaser,  an  abstract  of  the 
title,  and  procure  the  master's  report  that  a  good  title  can  be  made.(w) 

The  order  for  payment  of  the  purchase  money  being  made,  must  be 
served  personally  upon  the  purchaser ;  and  if  not  complied  with,  may 
be  enforced  by  moving  that  he  may  pay  in  the  money  within  a 
limited  time,  or  that  he  stand  committed. (o) 

The  court  may  also  direct  a  resale  of  the  estate,  and  compel  the 
purchaser  to  make  good  any  deficiency  in  the  price  obtained  at  such 
re-Sale. (p) 

Substitution  of  another  purchaser.']  If  a  person  is  desirous  of  being 
substituted  for  the  purchaser,  the  court,  upon  the  purchaser's  consent, 
and  being  satisfied  by  affidavit  that  there  is  no  underhand  bargain, 
and  upon  the  substituted  purchaser  paying  the  purchase  money  into 
court,  will  order  such  substitution,  (q)  Accordingly,  a  purchaser  at  a 
master's  sale  may  make  a  valid  transfer  of  his  bid  to  a  third  person 
before  the  execution  of -the  master's  deed  for  the  premises.  And  the 
court,  upon  the  application  of  such  assignee,  may  direct  the  execution 
of  a  conveyance  immediately  to  him,  by  the  master ;  subject  to  the 
equitable  rights  or  liens  of  other  persons,  as  against  the  original 
purchaser,  which  had  become  vested  previous  to  the  assignment  of  the 
bid.(r) 

So  where  the  original  purchaser  had  entered  into  a  contract  of  sale 
of  the  premises  with  another,  and  had  died,  and  his  heir  at  law  was 
absent,  the  court  ordered  the  conveyance  to  be  executed  to  the 
substituted  purchaser,  and  the  money  to  be  brought  into  court.(s) 
And  where  the  purchaser  under  a  decree,  died  before  a  conveyance 
was  made,  having  devised  the  property  in  question,  and  all  his  real 
estate  to  trustees,  the  court  authorized  a  conveyance  to  such  trustees ; 
the  heir  at  law  of  the  purchaser  being  an  infant.(i) 

To  obtain  liberty  for  one  person  to  be  substituted  for  another,  as 
the  purchaser,  a  notice  of  motion  must  be  served  on  such  purchaser  or 
his  solicitor,  and  on  the  solicitors  of  all  the  parties.     The  motion  is 

"  that  upon  C.  D.  paying  into  court ,  [the  amount  of  the  purchase 

money,]  he  may  be  substituted,  as  the  purchaser,  for  A.  B. ;  and  that 
A.  B.  may  thereupon  be  discharged."  The  order  is  made  on  the  pur- 
chaser's consent,  and  on  an  affidavit  of  service  of  the  notice  of  motion,  (u) 

(n)  1  Sngd.  V.  &  P.  60,  n.  1.    2  Dan.  919. 

(o)  Lansrlown  v.  Elderton,  14  Ves.  512. 

(p)  2  Smith,  1S6, 188.    1  Sngrt.  V.  &  P.  60.    2  Dan.  920. 

(?)  2  Smith,  181. 

(!■)  Proctor  t  Farnam,  5  Paige,  614. 

(s)  Pearce  v.  Pearce,  7  Sim.  138. 

(t)  The  King  v.  Gregory,  i  P<iige,  180. 

(»)  2  Smith,  181. 
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[*537]  ^Opening  biddings  and  resale.]  In  England  it  is  almost  a 
matter  of  course  to  open  the  biddings  on  a  master's  sale,  before  the 
confirmation  of  his  report,  upon  the  offer  of  a  reasonable  advance  on 
the  amount  bid,  and  the  payment  of  the  costs  and  expenses  of  the 
purchaser. 

And  the  mere  advance  of  price  is  sufficient  to  open  the  biddings ; 
and  they  may  be  opened  more  than  once.(«) 

But  the  English  practice,  upon  this  subject,  has  not  been  adopted 
in  this  state ;  and  the  chancellor  observes,  in  the  case  of  Duncan  v. 
Dodd,{w)  that  it  is  not  desirable  that  it  should  be  introduced  here.  In 
a  case  in  the  court  of  errors,(a;)  Mr.  Justice  Nelson  also  takes  the  same 
ground.  After  observing  that  in  England  the  mere  advance  offered 
would  be  sufficient,  before  the  confirmation  of  the  report,  to  open  the 
biddings,  he  remarks  that  such  is  not  our  practice,  and  that  the  reasons 
for  the  difference  are  sound  and  conclusive. 

It  was  accordingly  decided  in  Duncan  v.  Dodd,  above  referred  to, 
that  the  biddings  at  a  master's  sale  will  not  be  opened  except  in  very 
special  cases ;  and  then  it  will  not  be  done  unless  the  purchaser  is  fully 
and  liberally  indemnified  for  all  damages,  costs  and  expenses  to  which 
he  has  been  subjected.  In  that  case  the  premises  were  struck  off  for 
^2,025,  no  conveyance  having  been  executed,  and  the  petitioner  offer- 
ing an  advance  of  50  per  cent,  on  the  purchase  for  the  benefit  of  infant 
defendants.  The  chancellor  ordered  a  resale  upon  sufficient  security 
to  the  satisfaction  of  the  master,  that  the  premises  should  actually 
produce  an  advance  of  50  per  cent,  upon  a  resale,  or  a  deposit  with 
the  master  of  the  advance  offered.  And  this,  upon  the  ground  that 
the  property  sold,  was  the  sole  dependence  of  two  infant  children,  and 
had  been  sacrificed  either  through  the  misapprehension  or  negligence 
of  their  mother  and  step-father.  The  chancellor  expressly  stating 
that  "  if  the  defendants  were  adults,  and  the  property  had  been  sacri- 
ficed by  their  own  negligence  or  inattention,  he  would  not  disturb  the 
sale."(51) 

The  effect  of  opening  the  biddings,  is  to  discharge  the  purchaser 

(v)  1  Sndg.  V.  &  P.  66.    Scott  v.  Nesbitt,  3  Bro.  C.  C.  475. 
w)  2  Paige,  100. 
(x)  Collier  v.  Whipple,  13  Wend.  224.    See,  also,  Gordon  v.  Sims,  2  MeCord's  Ch.  Rep.  158. 


(51)  Want  of  knowledge  of  the  time  and  place  of  sale  of  mortgaged  premises 
affords  no  sufficient  reason  for  setting  aside  the  sale,  where  the  person  seeking 
such  relief  was  a  party  to  the  foreclosure  suit,  and  therefore  bound  to  use  due 
diligence  in  obtaining  information  of  the  sale,  in  order  to  protect  his  rights.  {Mo- 
Cotter  v.  Jay,  30  N.  T.  80.) 
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from  his  purchase  entirely ;  and  if  he  has  paid  the  deposit,  or  any 
part  of  the  purchase  money  into  court,  he  will  be  entitled  to  have  it 
paid  to  him.  If  he  is  the  purchaser  of  more  lots  than  one,  and1  the 
biddings  are  ordered  to  be  opened  as  to  some  of  the  lots  which  were 
first  purchased,  the  purchaser  will  be  allowed  to  have  the  biddings 
[*538]  opened  and  to  be  ^discharged  from  his  purchase  as  to  all  the 
lots  purchased  by  him.(y)  But  the  purchaser,  in  order  to  entitle  him- 
self to  such  an  indulgence,  should  appear  upon  the  motion  to  open  the 
biddings,  and  produce  an  affidavit  that  he  had  bid  for  the  subsequent 
lots  in  consequence  of  his  having  been  declared  the  best  bidder  for  the 
first  lot.(z) 

A  master's  sale,  on  a  mortgage  foreclosure,  will  also  be  opened,  and 
a  resale  ordered  where  judgment  creditors  are  prevented  from  attend- 
ing and  bidding  at  the  sale  in  consequence  of  an  impression  received 
from  the  master  that  the  sale  will  not  take  place  on  the  day  appointed ; 
although  there  is  no  collusion  between  the  master  and  the  purchaser ; 
provided  the  judgment  creditors  offer  to  make  an  advance  at  the 
resale,  upon  the  former  bid,  to  an  amount  sufficient  to  cover  their 
demands. (a)  Fraud  or  misconduct  in  the  purchaser,  or  fraudulent 
negligence  in  any  other  person  connected  with  the  sale,  as  the  agent 
of  the  mortgagor,  or  of  persons  interested  as  judgment  creditors,  and 
also  surprise  created  by  the  conduct  of  the  purchaser,  will  induce  the 
court  to  open  the  biddings. (b)  (52) 

So,  where  a  memorandum  not  authorized  by  the  master,  was  read  at 
a  sale,  describing  the  dimensions  of  the  dwelling-house  sold,  and  which 
turned  out  to  be  incorrect  by  several  feet,  the  sale  was  vacated,  (c) 
And  in  the  case  of  Gordon  v.  /Sims,(d)  a  sale  was  set  aside  because  the 

[y)  Price  v.  Price,  1  Sim.  &  Stn.  386.    Boyer  v.  Blackwood,  3  Anst.  656. 

(a)  Fielder  v.  Fielder,  cited  1  Sim.  &  Stn.  386. 

(a)  Collier  v.  Whipple,  13  Wend.  224. 

(6)  Id.  227.    Williamson  v.  Dale,  3  John.  Ch.  Eep.  290.    White  v.  Wilson,  14  Ves.  151. 

(c)  Laight  v.  Pell,  1  Edw.577.    See,  also,  Gordon  v.  Sims,  2  McCord's  Ch.  Eep.  159. 

{cty  Supra. 


(52)  Surprise,  and  gross  inadequacy  of  price,  are  sufficient  grounds  for  setting 
aside  a  judicial  sale  of  real  estate,  upon  fully  indemnifying  the  purchaser.  (Ortf- 
fith  v.  Hadley,  10  Bosw.  587.)  But  there  is  no  rule  of  equity  which  permits  the 
court  to  set  aside  a  sale,  in  the  absence  of  surprise,  fraud,  misconduct,  or  well 
grounded  misapprehension,  simply  because  a  higher  price  may  be  expected  on  a 
resale.  (Whitbeck  v.  Howe,  25  How.  403.)  "Where  it  appears  that  the  sale  was 
conducted  fairly,  and  in  good  faith,  and  that  the  premises  brought  their  real  value 
at  the  time,  a  resale  will  not  be  ordered  on  the  ground  of  surprise  and  diappoint- 
ment  in  the  proceedings  at  the  sale ;  where  there  is  no  satisfactory  evidence  of 
any  misconduct  on  the  part  of  the  purchaser,  or  of  any  other  cause  producing 
such  surprise  or  disappointment.     (lb.) 
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land  was  knocked  off  to  the  purchaser  prematurely,  by  a  mistake  of 
the  auctioneer,  who  did  not  hear  a  higher  bid. 

A  resale  may  also  be  ordered,  on  the  application  of  other  parties, 
where  the  purchaser  neglects  to  comply  with  the  terms  of  sale  within 
a  reasonable  time.(e) 

Where  some  of  the  purchasers  at  a  master's  sale  bid  upon  the  sup- 
position that  a  large  assessment,  amounting  to  more  than  one-third  of 
the  value  of  the  property,  was  to  be  paid  out  of  the  proceeds  of  the 
sale,  and  other  persons  who  bid  at  the  sale  knew  that  the  assessment 
was  not  confirmed,  and  bid  accordingly,  it  was  held  that  the  pur- 
chasers were  not  entitled  to  hold  their  purchases  and  to  have  the  uncon- 
firmed assessments  paid  out  of  the  amount  bid,  unless  the  persons 
[*539]  interested  in  the  proceeds  of  *the  sale,  consented  thereto ;  but 
as  the  property  had  been  purchased  under  a  mistake,  that  there  must 
be  a  resale. (/) 

Where  property  has  been  bid  in  by  trustees,  for  themselves,  under 
peculiar  circumstances,  the  court  will,  at  the  instance  of  creditors,  order 
it  to  be  put  up  to  sale  again,  at  the  price  bid  by  the  trustees. (g) 

It  has  been  decided  in  Maryland,  that  if  it  is  shown,  either  before 
or  after  a  sale  has  been  ratified,  that  there  has  been  any  injurious 
mistake,  misrepresentation  or  fraud,  the  biddings  will  be  opened,  the 
reported  sale  rejected,  or  the  order  of  ratification  rescinded,  and  the 
property  again  sent  into  the  market  and  resold. (h)  So  where  the  mas- 
ter had  written  instructions,  from  the  complainant's  solicitor,  not  to 
sell  the  premises  for  a  less  sum  than  $2,600,  the  amount  of  the  debt 
and  costs,  but,  through  ignorance  of  his  duty,  the  premises  were  sold 
for  $1,000  less,  to  purchasers  who  were  informed  of  the  instructions,  at 
the  time  of  the  sale,  and  before  they  paid  their  bid,  the  court  ordered 
a  resale  of  the  property. (i)  And  the  purchasers  in  that  case  having 
taken  possession  and  made  improvements,  after  being  informed  by 
the  master  that  the  facts  would  be  submitted  to  the  court — without 
waiting  for  the  confirmation  of  the  report  of  sale — it  was  held  they 
were  not  entitled  to  indemnity  therefor. 

So  where  the  property  has  been  sacrificed  by  the  mistake  or  neglect 
of  the  master  to  comply  with  the  legal  requirements  on  the  sale ;  or 
by  his  having  improperly  put  up  for  sale  several  lots  together  which 
should  have  been  sold  separately,  the  parties  injured  are  entitled  to  a 

(c)  Jackson  v.  Edwards,  7  Paige,  387. 

(/)  Post  v.  Leet,  8  Paige,  337. 

iff)  Brinkerhoff  v.  Brown,  4  John.  Ch.  Rep.  675. 

(ft)  Anderson  v.  Fonlke,  2  Harris  &  Gill,  240. 

(i)  Eeqna  v.  Eea,  2  Paige,  339. 
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resale,  or  to  such  other  relief  as  can  he  given  without  doing  injustice 
to  a  bona  fide  purchaser  of  the  premises,  at  the  sale. (k)  (53) 

And  where  the  complainant  himself  became  the  purchaser,  at  a 
price  much  below  the  real  value  of  the  premises,  it  appearing  that  the 
solicitors  of  a  prior  incumbrancer  were  misled,  by  the  complainant's 
solicitor,  with  respect  to  the  time  of  sale,  though  unintentionally,  the 
court  held  it  a  proper  exercise  of  discretion  to  authorize  a  resale  of 
the  premises.(Z)  So  in  the  case  of  Wharton  v.  Thatcher,  referred  to  by 
the  chancellor  in  the  case  last  cited,  where  the  property  was  bid  in  by 
the  complainant  at  a  great  under  value,  in  consequence  of  the  horse 
of  the  person  who  was  sent  to  bid  in  the  property  for  the  protection  of 
a  defendant's  rights,  having  given  out,  from  the  heat  of  the  day,  the 
[*540]  court  allowed  the  sale  *to  be  opened  upon  terms ;  the  com- 
plainant having  insisted  upon  holding  on  upon  his  speculation,  at  the 
expense  of  the  adverse  party,  who  was  not  in  fault. 

And  if  a  master  sells  at  an  improper  time,  or  in  such  a  manner  as 
to  prevent  a  fair  competition,  or  if  from  any  other  cause  it  would  be 
inequitable  to  permit  the  sale  to  stand,  a  resale  will  be  ordered,  upon 
such  terms  and  conditions  as  may  be  just,  so  as  to  protect  the  rights 
of  the  purchaser,  as  well  as  of  the  parties  interested  in  the  sale. (to) 

The  court  has  even  gone  so  far  as  to  allow  a  decree,  obtained  by 
default,  to  be  opened,  after  enrolment,  and  after  a  sale  had  been  made 
by  a  master,  under  the  same,  in  a  case  where  the  complainant  himself 
became  the  purchaser,  and  had  not  parted  with  his  interest  therein  to 
a  bona  fide  purchaser,  or  mortgagee :  to  enable  the  defendant  to  make 
a  defence  upon  the  merits. (n) 

So  a  resale  will  be  ordered  where  mortgaged  premises  have  been 
sold  greatly  below  their  value,  and  bought  in  by  the  mortgagee,  if  the 
mortgagor,  or  those  standing  in  his  place,  have  been  misled  by  the 
mortgagee,  or  even  by  a  third  person,  in  reference  to  the  foreclosure 
of  the  mortgage,  and  in  consequence  thereof  do  not  attend  the  sale.(o) 

But  it  seems  that  mere  inadequacy  of  price,  unattended  by  other 

(7c)  American  Ins.  Co.  v.  Oakley,  9  Paige,  259. 

{I)  Greele  v.  Emery.  In  Chancery,  Feb.  16, 1841. 

(m)  Brown  v.  Frost,  10  Paige,  243. 

(n)  Millspansh  t.  McBrido,  7  Paige,  509.    And  see  Tripp  v.  Vincent,  8  Paige,  171. 

(o)  Tripp  v.  Cook,  26  Wend.  143. 


(53)  The  sale  of  several  distinct  and  separate  parcels  of  land,  greatly  exceeding 
the  debt  to  he  collected,  in  one  mass,  to  the  prejudice  of  the  debtor,  is  sufficient 
ground  for  setting  aside  a  sale  of  real  estate,  even  without  indemnity  to  the  pur- 
chaser.    (Griffith  v.  Hadley,  10  Bosw.  587.) 
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circumstances,  is  not  enough  to  induce  the  court  to  open  a  sale  ;(p) 
unless  the  inadequacy  is  so  great  as  to  be  evidence  of  fraud  or  unfair- 
ness in  the  sale.(g)  (54)  So,  where  property  is  regularly  advertised 
and  fairly  sold  by  a  master,  a  sale  will  not  be  set  aside,  and  a  resale 
directed,  for  the  benefit  of  parties  interested  in  the  proceeds  of  the 
sale,  to  protect  them  against  the  consequences  of  their  own  negligence, 
where  they  are  adults  and  were  competent  to  protect  their  own  rights 
on  the  sale.(r)  (55) 

Mode  of  applying  for  resale.']  If  the  master  sells  at  an  improper 
time,  or  in  such  a  manner  as  to  prevent  a  fair  competition,  or  if,  for 
any  other  cause,  it  would  be  inequitable  to  permit  the  sale  to  stand, 
the  proper  remedy  is  by  a  summary  application  to  the  court  in  which 
the  decree  was  made,  for  a  resale  of  the  premises.  And  an  original 
bill  to  impeach  or  set  aside  the  proceedings  upon  the  sale  cannot  be 
sustained,  in  a  case  where  there  was  nothing  to  prevent  an  application 
in  the  original  suit,  for  a  resale. (s) 

[*541]  ^Notice  of  the  motion  for  a  resale  must  be  given  to  every 
party  who  has  appeared  in  the  cause,  and  who  has  an  interest  in  the 
question ;  as  well  as  to  the  purchaser  at  the  first  sale.(/) 

(p)  Id.  ib.    American  Ins.  Co.  v.  Oakley,  9  Paige,  259. 

\q)  Am.  Ins.  Co.  v.  Oakley,  supra. 

(»•)  Id.  ib. 

(si  Brown  v.  Frost,  10  Paige,  243. 

it)  ltobinson  v.  Meigs,  10  Paige,  41. 


(54)  Billington  v.  Forbes,  10  Paige,  487;  Mwdoek  v.  Fmpie,  9  At>.  283;  Dun- 
can v.  Dodd;  2  Paige,  100  ;  Collier  v.  Whipple,  13  "Wend.  224  ;  Brown  v.  Frost, 
10  Paige,  243.  A  mere  offer  of  an  advance  price  is  not  sufficient.  Special  circum- 
stances must  in  all  cases  exist,  where  the  sale  is  not  void,  to  justify  an  order  for  a 
resale.     (Lefewe  v.  Laraway,  22  Barb.  167.) 

But  surprise,  and  gross  inadequacy  of  price,  are  sufficient  grounds  for  setting 
aside  a  judicial  sale  of  real  estate,  upon  fully  indemnifying  the  purchaser.  (Grif- 
fith v.  Hadley,  10  Bosw.  587.) 

There  is  no  rule  of  equity  which  permits  the  court  to  set  aside  a  sale,  in  the 
absence  of  fraud,  misconduct,  surprise,  or  well  grounded  misapprehension,  simply 
because  a  higher  price  may  be  reasonably  anticipated,  on  a  resale  of  the  prem- 
ises.    (Whitbeck  v.  Howe,  25  How.  403.) 

(55)  Nor  will  a  sale  be  set  aside  because  a  guardian  of  infants  interested  therein 
refused  to  attend  the  sale,  unless  it  appears  that  such  non-attendance  was  the 
cause  of  the  property  being  sold  at  a  less  price  than  it  would  have  brought  if  he 
had  attended  the  sale.  (Stryker  v.  Storm,  1  Ab.  N.  S.  424.)  Nor  will  a  resale  of 
mortgaged  premises  be  ordered  on  the  ground  of  a  previous  collusive  and  fraudu- 
lent agreement  and  combination  between  bidders,  affecting-  the  sale,  unless  such 
combination  and  agreement  is  established  by  proof,  beyond  a  reasonable  doubt. 
(Whitbeck  v.  Hoik,  25  How.  403.)  Where  it  appears,  from  the  evidence,  that 
such  sale  was  conducted  fairly,  and  in  good  faith,  and  that  the  premises  brought 
their  real  value  at  the  time,  a  resale  will  not  be  ordered  on  the  ground  of  surprise 
and  disappointment  in  the  proceedings  at  the  sale,  where  there  is  no  satisfac- 
factory  evidence  of  any  misconduct  on  the  part  of  the  purchaser,  or  of  any  other 
cause  by  which  such  surprise  or  disappointment  occurred.     (Ib.) 
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Time  for  applying  for  resale,  etc.]  As  a  general  rule,  the  proper 
time  for  opening  the  biddings  is  before  the  master's  report  of  the  sale 
has  been  confirmed  absolutely,  unless  under  particular  circum- 
stances.^) But  very  special  circumstances  may  perhaps  induce  the 
court  to  open  the  biddings,  after  confirmation  of  the  report. (■») 

Who  may  apply. .]  It  has  been  held  that  a  defendant  who  is 
personally  liable  for  the  deficiency  upon  a  sale  of  mortgaged  premises, 
but  who  has  no  interest  in  the  premises,  cannot  apply  for  a  resale,  if 
he  has  been  discharged  from  liability  for  the  deficiency,  to  the  extent 
of  the  full  value  of  the  premises  over  and  above  the  amount  bid  at  the 
former  sale. (to) 

Proceedings  on  resale.]  If  a  resale  is  ordered,  the  proceedings 
thereon  will  be  the  same  as  those  upon  the  original  sale.(#) 

Settlement  of  Deeds. 

When  a  conveyance,  or  other  deed,  is  ordered  to  be  executed,  it 
usually  forms  part  of  the  order  directing  it  that  it  shall  be  settled  by 
the  master,  in  case  the  parties  differ  about  the  same. 

The  party  entitled  to  prepare  the  conveyance  brings  a  draft  of  it 
into  the  master's  offi.ce,  and  serves  a  summons  upon  the  solicitors  of 
the  opposite  parties.  If  the  opposite  party,  after  inspecting  the  draft, 
does  not  signify  his.  dissent,  or  deliver  a  statement  in  writing,  of  his 
proposed  alterations,  within  eight  days,  or 'such  further  time  as  the 
master  may  have  appointed  for  that  purpose,  the  master  may  then 
proceed  to  settle  the  conveyance  according  to  the  practice  of  the  court. 
This  he  must  also  do  where  a  statement  of  proposed  alterations  has 
been  delivered  and  the  party  bringing  in  the  draft  refuses  to  accede 
to  them.(?/) 

When  the  master  has  settled  the  draft  of  the  conveyance,  he  causes 
it  to  be  engrossed  and  signs  a  certificate  of  allowance  in  this  form,  in 
the  margin  of  the  last  page :  "A.  v.  B.  I  approve  of,  and  allow  this 

indenture,  being  the  same  mentioned  in  my  report  dated  the  

day  of "     He  then  signs  a  report  or  certificate  of  his  having 

[*542]  approved  *and  allowed  the  engrossment ;  which  must  be  filed 

(«)  Watson  v.  Birch,  2  Ves.  54.  1  Stigd.  V.  &  P.  67.  Morrice  v.  Bishop  of  Durham,  11  Ves. 
57.    Brown  v.  Frost,  10  Paige,  243. 

[v)  Ryder  v.  Gower,  6  Bro.  P.  C.  306.  Watson  v.  Bnrch,  supra.  Price  v.  Moxon,  cited  2 
Dan.  929. 

(id)  Bodine  v.  Edwards,  2  N.  T.  Leg.  Obs.  231.    S.  C.  3  Ch.    Sent.  46. 

tx)  2  Smith,  197. 

{y)  Id.  194     2  Dan.  899. 
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in  the  usual  manner.(z)     No  order  to  confirm  this  report  or  certificate 
is  necessary,  (a) 

If  the  parties  are  dissatisfied  with  the  master's  decision,  they  may 
bring  the  question  before  the  court  in  the  form  of  exceptions  to  his 
report.(6) 

Appointment  of  New  Trustees. 

When  it  is  referred  to  a  master  to  appoint  new  trustees,  in  the 
place  of  trustees  who  are  dead,  or  decline  to  act,  etc.,  the  party 
obtaining  the  reference,  leaves  in  the  master's  office  a  state  of  facts 
and  proposal,  stating,  the  nature  of  the  property,  the  interest  of  the 
parties,  etc.,  and  proposing  the  persons  who  are  to  be  the  new 
trustees,  (c) 

In  support  of  this  state  of  facts  an  affidavit  of  the  eligibility  of  the 
persons  proposed  is  necessary,  and  it  seems  that  sometimes  the  master 
requires  the  production  of  the  acceptance,  in  writing,  of  the  trust  by 
the  persons  named,  (d) 

If  the  proposal  is  satisfactory  to  the  master,  he  makes  his  report 
appointing  the  new  trustees.  This  report  is  settled  by  summonses, 
and  filed,  but  need  not  be  confirmed. (e)  It  may  be  excepted  to  in 
the  same  manner  as  other  reports  of  a  similar  nature ;  but  upon 
hearing  the  exceptions,  the  court  will  not  enter  into  the  comparative 
merits  of  the  several  persons  who  have  been  proposed  by  the  different 
parties. (/) 

It  frequently  happens  that  the  order  directing  the  appointment  of 
new  trustees  directs  a  conveyance  of  the  trust  estates  to  such  new 
trustees  to  be  executed,  and  orders  the  master  to  settle  such  con- 
veyance. Whenever  this  is  the  case,  after  the  master  has  made  his 
report  of  the  appointment  of  the  new  trustees,  the  proper  conveyances 
for  vesting  the  estate  in  them  are  prepared  and  brought  into 
the  master's  office,  and  settled  in  the  manner  already  pointed 
out.(#) 

When  trustees  have  a  power  to  appoint  new  trustees,  the  court  will 
not,  on  their  application,  direct  an  appointment  without  a  reference. (h) 
References  as  to  infants,  and  for  the  sale  of  their  estate,  for  the 

(z)  1  Turn.  Pr.  422. 

(a)  Id.  ib.  2  Smith,  195. 

(6)  Wukeman  v.  Duchess  of  Rutland,  3  Ves.  504.    Lloyd  v.  Griffith,  3  Atk.  264. 

(c)  2  Dan.  901. 

(d)  2  Smith,  325. 

(e)  Id.  326. 

(/)  Attorney  Gen.  t.  Dyson,  2  Sim.  &  Stu.  528. 

la)  Ante,  p.  541.  „ 

(ft) v.  Kobarts,  1  Jac.  &  W.  251.    See  Webb  t.  Earl  Shaftsbtuy,  7  Ves.  480. 
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appointment  of  receivers,  etc.,  being  usually  directed  upon  interlocutory- 
applications,  will  not  be  considered  in  this  place. 


[*543]  ^Scandal  and  Impertinence. 

If  any  of  the  proceedings  in  the  master's  office  contain  scandalous 
or  impertinent  matter,  it  may  be  expunged  in  the  manner  directed  by 
the  106th  rule. 

The  natwe  of  scandal  and  impertinence  has  already  been  shown  in 
the  sections  relating  to  the  matter  of  a  bill,  and  to  exceptions  to  an 
answer,  for  scandal  and  impertinence. (i) 

Formerly  a  master  could  not  look  into  any  proceeding  before  him 
for  the  purpose  of  ascertaining  whether  it  was  scandalous  or  imperti- 
nent, without  an  order  of  the  court  directing  him  to  do  so.  But  now, 
it  is  provided  by  the  106th  rule,  that  if  the  party  wishes  to  complain  of 
any  matter  introduced  into  any  state  of  facts,  affidavit,  or  other  pro- 
ceedings before  the  master,  on  the  ground  that  it  is  scandalous  or 
impertinent,  he  may  file  exceptions  thereto  with  the  master,  and  with- 
out any  order  of  reference,  he  may  take  out  a  summons  for  the  master 
to  examine  the  matter  upon  such  exceptions,  and  the  master  shall  have 
authority  to  expunge  any  such  matter  which  he  shall  find  to  be  scan- 
dalous or  impertinent. 

The  exceptions  should  be  filed  before  any  step  is  taken  by  the  party, 
upon  the  proceeding;  for  example,  to  an  examination,  before  it  is 
proceeded  upon.(A) 

The  court  will  not  permit  a  reference  of  depositions  for  imperti- 
nence, apart  from  scandal. (I) 

If  the  master  disallows  the  exceptions,  his  decision  thereon  is  final 
to  the  exceptions  which  are  disallowed.  But  this  will  not  preclude 
the  party  from  insisting  upon  the  impertinence  at  the  hearing  of  the 
cause,  or  upon  any  subsequent  proceeding  founded  on  the  master's 
report  upon  the  reference,  or  upon  the  taxation  of  the  general  costs  of 
the  cause,  or  of  the  reference. (m) 

(i)  See  ante,  p.  41,  202. 

(,1c)  Johnston  v.  Ure,  2  Sim.  &  Stu.  578.    Chimelli  v.  ChanTet,  1  Tonnge,  384. 

(1)  Pynocnt  v.  Pyncent,  3  Atk.  557. 

(in)  Rale  106. 
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[*544]  ^SECTION    IV. 

master's  report. 

Its  nature  and  uses.]  The  manner  in  which  the  master  presents  his 
opinion,  and  the  result  of  his  inquiries  to  the  court,  is  either  by  a  cer- 
tificate or  by  a  report.  A  certificate  is  a  simple  notification  of  a  fact,  or 
of  an  opinion,  or  a  conclusion,  or  a  representation  to  the  court  of  any 
particular  proceeding ;  as  that  the  master  has  taxed  a  bill  of  costs  at 
such  a  sum ;  or  that  a  party  has  made  default ;  or  that  a  pleading  is 
insufficient  or  scandalous  ;  or  that  papers  have  been  deposited. (n) 

It  was  held  in  Chennell  v.  Martin,(o)  that  there  is  no  distinction 
between  a  master's  report  and  a  master's  certificate ;  and  that  they 
are  convertible  terms.  Mr.  Daniell,  however,  observes  that  there  is 
undoubtedly  a  practical  distinction  between  some  reports  or  certificates 
of  masters  with  regard  to  the  right  to  take  exceptions  to  them,  with- 
out previous  objections  having  been  carried  in ;  and  that  the  terms, 
"master's  certificate"  and  "master's  report,"  appear  to  have  been 
opposed  to  each  other  for  the  purpose  of  marking  the  distinction. (p) 
And  he  continues  :  "  Thus  the  term  report  has  been  applied  to  those 
reports  or  certificates  that  are  made  by  the  master,  upon  a  reference 
to  him  by  decree  or  decretal  order  upon  which  it  is  intended  to  ground 
a  further  decree,  (and  to  which  no  exception  can  be  taken,  unless  a 
previous  objection  has  been  previously  carried  in  to  the  draft  report ;) 
whilst  the  term  certificate  has  been  more  commonly  applied  to  those 
reports  or  certificates  which  are  intended  merely  as  the  foundation  for 
some  future  interlocutory  order  or  process,  and  are  not  intended  as  the 
ground  of  a  decree  or  decretal  order."(g) 

Different  kinds  of  reports.]  (56)  Reports  are  either  separate,  special, 
or  general.(T') 

(n)  2  Smith,  116. 

(o)  i  Sim.  340. 

i,p)  2  Dan.  934. 

(g)  Id. ib. 

(r)  Bennett's  Off.  Mast.  18. 


(56)  Section  272  of  the  Code,  which  prescribes  the  form  of  the  referee's  report, 
and  the  mode  of  excepting-  to  and  reviewing-  it,  etc.,  applies  only  to  trial  refer- 
ences ;  that  is,  to  a  reference  of  the  whole  issue,  or  of  specific  questions  of  fact. 
As  to  interlocutory  references,  no  provision  is  made  in  this  respect  by  the  Code,  or 
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Separate  report.]  A.  separate  report  is  that  which  only  embraces  one 
distinct  object  of  the  reference.  Where  the  inquiries  are  numerous, 
[*545]  *and  it  is  of  importance  that  a  part  of  the  decree  should  be 
satisfied  before  the  whole  of  the  proceedings  are  sufficiently  matured 
to  enable  the  master  to  make  a  general  report,  he  will  report  separately 
on  any  particular  inquiry. 

Formerly  the  master  was  not  at  liberty,  unless  authorized  by  the 
decree,  to  make  a  separate  report. (s) 

Now,  however,  the  108th  rule  provides,  that  in  all  matters  referred 
to  a  master,  he  shall  be  at  liberty,  upon  the  application  of  any  party 
interested,  to  make  a  separate  report  or  reports,  from  time  to  time,  as 
he  shall  deem  expedient ;  the  costs  thereof  to  be  in  the  discretion  of 
the  court;  and  where  the  master  shall  make  a  separate  report  of 
debts  or  legacies,  he  shall  be  at  liberty  to  make  such  certificate  as  he 
thinks  fit  with  respect  to  the  state  of  the  assets ;  and  any  person 
interested  shall  thereupon  be  at  liberty  to  apply  to  the  court  as  he 
shall  be  advised. 

But  a  separate  report  is  never  allowed,  except  for  the  purpose  of 
expediting  the  general  proceedings. (t) 

Where   the   decree,    among   other  things,   directs    the   master  to 

(s)  2  Smith,  143. 

tf)  Hare  v.  Enscomb,  McCIe.  Hep.  101.    S.  C.  13  Price,  277. 


by  the  rules  of  court,  except  the  general  provision  contained  in  Rule  39,  allowing 
such  reports  to  tie  excepted  to  within  eight  days  after  notice  of  the  filing  thereof, 
and  the  exceptions  to  be  brought  to  a  hearing  at  a  special  term. 

The  practice  in  regard  to  these  interlocutory  reference  reports  is  to  be  governed 
by,  and  to  be-  in  accordance  with,  "  the  customary  practice,  as  it  has  heretofore 
existed  in  the  court  of  chancery,"  (see  Rule  97,  Supreme  Court,)  except  where 
inconsistent  with  the  Code.  (See  Code.  §  469.)  And  it  has  been  held  that  such 
"customary  chancery  practice,"  including  even  the  printed  rales  of  the  court,  on 
this  subject,  is  still  applicable.  (KetcTium  v.  Clark,  22  Barb.  319  ;  Van  Sant.  Eq. 
Pr.  560.) 

The  practice  of  making  a  separate  report  upon  one  of  the  issues,  leaving  other 
matters — such  as  an  accounting,  etc. — for  a  further  and  final  report,  has  been 
sanctioned,  since  the  Code,  in  several  reported  cases.  (Palmer  v.  Palmer,  13  How. 
Pr.  363 ;  Bantes  v.  Brady,  8  id.  316  ;  McMahon  v.  Allen,  27  Barb.  336  ;  Pratt  v. 
Stiles,  9  Ab.  157.)  These,  however,  were  cases  where  the  whole  issue,  involving, 
after  the  decision  of  the  main  questions,  the  further  matter  of  an  accounting,  etc., 
had  been  referred.  It  seems  there  has  been  no  decision  justifying  the  making  of 
a  separate  report  upon  a  mere  interlocutory  order  of  reference.  (Van  Sant.  Eq. 
Pr.  561.)  Though,  it  is  said,  such  a  practice  may,  in  a  proper  case,  be  still 
resorted  to,  (although  it  cannot  often  be  necessary,)  as,  for  example,  where  a 
decretal  order  directs,  among  other  things,  a  receiver  or  trustee  to  be  appointed, 
the  referee  may  certify,  or  report,  separately,  such  appointment,  and  afterwards 
proceed  upon  the  accounting  or  other  matter  referred.  (Id.  562,  citing  Harris  v. 
Kemble,  4  Russ.  474.) 
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appoint  a  trustee  or  receiver,  his  certificate  of  _the  appointment  is  in 
the  nature  of  a  separate  report,  (u) 

When  a  party  to  the  suit  objects  to  a  separate  report,  he  may  file 
his  exceptions  to  it,  in  the  same  manner  as  to  a  general  report.  And 
he  is  not  obliged  to  apply  to  the  court  for  leave  to  except.(») 

The  form,  manner  of  preparing,  objecting  and  excepting  to,  and 
confirming  separate  reports,  are  nearly  the  same  as  upon  general 
reports.  The  only  difference  being  that  where  it  is  intended  to  act 
upon  them,  the  cause  is  not  set  down  for  hearing,  as  it  is  upon  a 
general  report,  but  a  petition  must  be  presente  1  to  the  court,  praying 
such  directions  as  arise  out  of  the  separate  report,  (to) 

/Special  report.]  Special  reports  contain  special  circumstances  found 
by  the  master,  as  a  guide  to  the  court,  for  some  further  direction  or 
decision  upon  those  facts,  (x) 

The  master  has  no  authority  to  make  such  a  report,  unless  he  is 
directed  by  the  decree  so  to  do.(i/) 

But  if  the  conclusion  which  he  is  required  to  draw  is  a  question  of 
law,  and  not  a  mere  legal  presumption  of  a  fact,  he  is  permitted,  in 
the  exercise  of  a  sound  discretion,  and  without  an  order  for  that 
[*546]  purpose,  to  *make  a  special  report  submitting  the  legal 
question  to  the  decision  of  the  court. (z)  In  such  special  report,  he 
should  not  report  the  evidence ;  but  he  must  draw  all  the  conclusions 
of  fact,  as  in  a  special  verdict — leaving  the  question  of  law  alone  for 
the  decision  of  the  court. (a) 

The  master  is  only  permitted  to  make  a  special  report  where,  by 
the  order  of  reference,  some  equity  is  reserved,  so  that  the  case  must 
be  brought  before  the  court  for  further  directions  upon  the  coming  in 
of  the  report ;  but  where  all  the  consequential  directions  are  contained 
in  the  decree  or  order  of  reference,  the  master  must  decide  the 
questions  of  law  as  well  as  of  fact  which  arise  on  the  reference ;  so 
that  the  decree  may  be  executed  on  the  confirmation  of  the  master's 
report  in  the  register's  office,  or  otherwise. (aa) 

General  report.']  A  general  report  embraces  the  conclusions  which 
the  master  has  come  to  upon  all  the  matters  referred  to  him  by  the 
decree  or  order  of  reference. 


(a)  Harris  v.  Kemble,  4  Kuss.  474. 

iv)  Drever  v-  Mandesley,  7  Sim.  240. 

(jo)  2  Dan.  935. 

{x)  Bennett's  Off.  Mast.  19. 

(y)  Bennett's  Off.  Mast.  19. 

(z)  Matter  of  Heniiup,  3  Paige,  305. 

(a)  1/1.  ib.    See  Lee  v.  Willoek,  6  Ves.  605.    Duchess  of  Marlborough  v.  Wheat,  1  Atk.  454. 

{aa)  'Matter  of  Hemiup,  supra. 
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Method  of  settling.}  The  master  having  obtained  all  the  information 
necessary  to  enable  him  to  make  his  general  report,  he  prepares  the 
draft  thereof  and  delivers  copies  to  such  of  the  parties  as  apply  for  the 
same.  He  must  assign  a  time  and  place  for_  the  parties  to  bring  in 
objections,  and  for  settling  the  draft  of  the  report,  and  must  issue  his 
summons  for  that  purpose.(ft) 

This  summons  should  be  underwritten,  "  To  bring  in  objections  and 
to  settle  the  master's  general  report  in  this  cause." 

No  summons  to  see  the  draft  of  the  report,  and  take  copies  thereof, 
is  necessary,  (c) 

Objections.]  On  the  return  of  the  summons,  or  on  such  other  day  as 
may  then  be  assigned  by  the  master  for  that  purpose,  if  objections 
are  filed  by  either  party,  he  may  proceed  to  hear  the  parties  on  such 
objections. (d)  (57) 

Although,  in  strictness,  the  objections  ought  to  be  taken  in  the 
period  between  the  service  and  return  of  the  summons,  yet  upon  a 
proper  case  or  excuse  being  submitted  to  him,  the  master  will  allow 
further  time  for  bringing  in  the  objections. (e)  But  they  must  be 
brought  in  before  he  makes  his  report ;  otherwise,  the  court  will  not 
afterwards  allow  the  party  to  except  to  the  report,  unless  under  very 
[*547]  special  *circumstances.(/)  Yet  an  apparent  variation  from 
this  general  rule  occurs  in  the  cases  of  two  or  three  kinds  of  certifi- 
cates granted  by  the  master,  as  the  certificate  of  sufficiency  or  insuffi- 
ciency, or  of  scandal  or  impertinence  in  any  pleading,  or  other  matter 
before  the  court,  or  the  certificate  allowing  interrogatories.     In  these 

(6)  Rule  109. 

(c)  Rule  109. 

(d)  Idem. 

(e)  1  Tnrn.  Ch.  Pr.  430. 

i/)Noel  v.  Ward,  1  Mad.  Rep.  339.  Pennington  v.  Lord  Mnncaster,  1  id.  555.  Bowkerv. 
Niekson,  3  id.  439.    Byington  v.  Wood,  1  Paige,  145. 


(57)  Although  a  referee  may,  if  he  chooses,  follow  the  former  chancery  practice, 
as  regulated  by  Rule  109  of  the  Court  of  Chancery,  it  is  the  usual  practice,  now, 
in  ordinary  cases,  at  least,  for  him,  after  the  testimony  is  closed  and  the  case 
finally  submitted,  to  draw  up  and  sign  his  report,  and  deliver  it  to  the  prevailing 
party,  without  pursuing  the  former  practice  of  settlement,  hearing  objections,  etc. 
(Van  Sant.  Eq.  Pr.  563.)  If  it  be  desired  by  either  party  that  this  course  be  pur- 
sued, the  referee  should  be  so  informed  at  the  close  of  the  hearing,  or  at  least 
before  his  report  is  actually  delivered  to  the  prevailing  party.     (Id.  564.) 

After  hearing  the  parties  upon  their  objections,  the  referee  may,  if  he  thinks 
proper,  modify  or  alter  his  draft.  He  may  then  make  and  sign  his  report,  and 
tile  it,  himself,  in  the  clerk's  office,  according  to  the  directions  of  Rule  109  of  Chan- 
cery ;  though  it  is  said  that  the  customary  practice  now  is,  for  him  to  deliver  it  to 
the  prevailing  party,  or  party  prosecuting  the  reference,  on  receiving  his  fees ; 
and  for  the  latter  to  tile  it,  and  give  notice  thereof  to  the  opposite  parties,  accord- 
ing to  the  provisions  of  Rule  39  of  the  Supreme  Court.     (Ibid.) 
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instances  exceptions  may  be  filed  without  the  necessity  of  objections 
being  previously  taken. (g) 

In  the  case  of  a  reference  to  state  an  account,  the  objections  to  the 
report  are  taken  and  argued  after  the  draft  of  the  report  is  prepared. 
In  such  cases,  objections  may  be  taken  by  a  party  who  has  not  previ- 
ously appeared  before  the  master ;  but  he  cannot  introduce  any  new 
matter  in  evidence,  to  support  such  objections. (h) 

The  leaving  objections  is  not  mere  form,  but  to  enable  the  master  to 
reconsider  his  opinion. (i)  They  ought  to  be  filed  in  all  cases  where 
the  findings  in  a  report,  whether  under  an  interlocutory  order  or  oth- 
erwise, are  complained  of,  to  bring  the  points  exactly  before  the  mas- 
ter.^-) 

Objections  may  state  that  some  evidence  has  been  misunderstood, 
some  fact  not  found,  or  improperly  found,  or  that  some  irregularity  or 
error  is  apparent  on  the  face  of  the  draft  of  the  report.  And,  in 
important  cases,  they  should  be  carefully  settled  by  counsel. (I)  But 
they  need  not  be  signed  by  counsel. 

Objections  are  so  much  the  ground  work  of  the  exceptions  which  are 
ultimately  to  be  filed  against  the  master's  report,  that  if  they  go 
beyond,  or  assign  matter  not  comprised  in  these  objections,  they  will 
be  deemed  irregular  as  to  that  part  of  the  exceptions,  and  overruled. (in) 

If  a  person  interested  in  the  report,  though  not  a  party  to  the  suit, 
is  dissatisfied  with  it,  he  must  leave  objections  to  the  draft,  as  a  pre- 
liminary step  to  putting  himself  in  a  situation  to  take  exceptions. 
Thus,  creditors  .and  other  persons  coming  in  under  decrees,  and  who 
have  had  their  claims  allowed,  must,  if  they  mean  to  except  to  the 
report,  carry  in  their  objections  to  the  draft,  in  the  same  manner  as 
parties  to  the  record,  (n)  So  also,  persons  who  have  carried  in  claims 
as  creditors  or  next  of  kin,  under  decrees,  but  have  had  their  claims 
disallowed,  ought,  if  they  intend  to  dispute  the  master's  finding,  to  be 
prepared  with  objections  to  the  draft  report,  in  order  to  gain  a  right  to 
except  to  it.(o) 

If,  after  considering  the  objections,  the  master  retains  his  original 
[*548]  *opinion,  he  signs  the  report  as  it  stands.  If  he  changes  his 
opinion,  he  alters  the  draft  of  his  report  accordingly;  after  which, 


(ff)  2  Smith's  Vr.  150. 

(ft)  Bvinffton  v.  Wood,  1  Paige,  145. 

(i)  Bowker  v.  Nickson,  supra. 

(ft)  Stackpoole  v.  Stackpoole,  2  Mollov,  378. 

(I)  Bennett's  Off.  Mast.  21. 

(m)Irl.  ib. 

(n)  2  Dan.  943. 

(o)  See  Walker  v.  Winfifleld ;  and  Ker  v.  Cloberry,  cited  id.  943. 
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according  to  the  English  practice,  a  fresh  summons  must  be  served, 
in  order  to  afford  the  other  party  an  opportunity  of  carrying  in  fresh 
objections  to  the  altered  draft. (p) 

To  those  reports  to  which  exceptions  cannot  be  taken,  objections  are 
not  required  to  be  brought  in.^) 

Where  objections  are  filed,  if  the  party  does  not  proceed  upon  them 
before  the  master  with  due  diligence,  the  master  ought  to  overrule 
them,  noting  that  he  does  so  because  the  party  would  not  appear  to 
support  them.  And  he  should  proceed  as  if  no  objections  were  taken 
to  his  report,  (r) 

Form  of  general  report.]  The  master's  report  is  divided  into  two 
parts,  the  body  and  the  schedule  or  schedules.  The  body  is  a  short 
epitome  of  the  proceedings  laid  before  the  master,  with  his  opinion 
and  finding  thereon.  It  only  contains  the  results  of  the  accounts  or 
statements,  and  refers  to  the  schedules  for  detailed  particulars. 

The  report  commences  with  the  title  of  the  cause,  and  is  addressed 
to  the  chancellor.  It  refers  to  the  order  of  reference,  by  its  date,  and 
should  recite  the  substance  of  the  directions  contained  in  it.  But  it 
should  not  recite  the  whole  order.  (58) 

Great  care  is  necessary,  in  preparing  a  report,  to  dispose  of  all  the 

(p)2t>an.  944 

(<Z)  2  Smith,  150. 

(»•)  QuiD  v.  Bodkin,  1  Beatty,  338. 


(58)  The  report  of  the  referee  should  now  be  addressed  to  the  supreme  court, 
instead  of  the  chancellor,  and  refer  to  the  order  of  reference,  by  its-  date  ;  and  may 
recite  the  substance  of  the  directions  contained  in  it.     (Van  Sant.  Eq.  Pr.  562.) 

A  referee  is  now  required  to  state  in  his  report  the  facts  found  by  him.  But  he 
is  required  to  state  only  the  facts  he  finds ;  and  if  he  says  nothing-  upon  a  question 
litigated  on  the  trial,  such  omission  to  notice  the  question,  in  his  report,  is  equiva- 
lent to  finding-  against  the  party  seeking  to  establish  the  facts  involved  in  it. 
(Manley  v.  Ins.  Co.  of  North  America,  1  Lans.  20 ;  Ingraham  v.  Gilbert,  20  Barb. 
151;  Nelson  v.  Ingersoll,  27  How.  1;  Patterson,  v .  Graves,  11  id.  91.)  The  facts 
and  conclusions  of  law  must  be  stated  separately.  (Otis  v.  Spencei;  16  N.  Y.  610 ; 
Johnson  v.  Whitlock,  13  N.  Y.  344 ;  S.  C.  12  How.  Pr.  571 ;  Hunt  v.  Bloomer,  id. 
567 ;  S.  C.  13  N.  Y.  341.) 

Although  a  referee  does  not  find  a  particular  fact,  in  terms,  yet  if  such  a  finding 
is  deemed  necessary  to  support  and  uphold  the  judgment,  the  court  will  presume 
that  the  referee  did  find  such  to  be  the  fact,  if  the  evidence  in  the  case  would 
authorize  or  justify  such  finding.  (Northrnp  v.  Fargo,  63  Barb.  349.)  Where, 
although  there  was  evidence  of  an  accord  and  satisfaction,  on  a  trial  before  a  ref- 
eree, yet  the  referee  refused  to  find  the  fact,  because  the  defence  was  not  set  up 
in  the  answer,  it  was  held  that  it  was  the  duty  of  the  referee  to  decide  the  case 
according  to  the  evidence  ;  and  that  the  pleadings  must  be  deemed  to  have  been 
amended  so  as  to  include  that  evidence.  (Brett  v.  First  Universalist  Society  of 
Brooklyn,  63  Barb.  610.) 

A  general  finding  of  a  referee  in  favor  of  the  plaintiff  will  be  construed  to  include 
a  finding  in  his  favor  upon  every  question  necessary  to  the  support  of  his  case. 
If  the  defendant  requires  a  special  finding  on  any  point,  he  must  request  the  ref- 
eree so  to  find.     (Cooper  v.  Bean,  5  Lans.  318.)    If  the  referee  states  in  detail,  the 
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matters  which  have  been  referred,  either  by  findings  of  the  master 
upon  each  section  of  the  decree,  or  by  pointing  out  what  matters  of 
reference  have  been  waived. (s)  If  a  separate  report  has  been  made, 
it  will  be  necessary,  in  the  general  report,  shortly  to  allude  to  the  date 
and  particulars  of  it ;  so  that  the.  court  may  see  that  all  the  inquiries 
directed  by  the  decree  have  been,  in  some  way,  disposed  of  by  the 
master,  (t) 

The  court  will  not,  in  any  way,  interfere  to  express  an  opinion  how 
the  master  shall  frame  his  report ;  although  it  may  be  a  case  of  con- 
siderable difficulty,  and  the  master  be  anxious  to  obtain  such  opinion. (it) 

Where  it  is  referred  to  a  master  to  examine  and  report  as  to  par- 
ticular, facts,  or  as  to  any  other  matter,  it  is  his  duty  to  draw  the  conclu- 
sions from  the  evidence  before  him,  and  to  report  such  conclusions  only ; 
and  it  is  irregular  and  improper  to  set  forth  the  evidence,  in  his  report, 
[*549]  without  *the  special  direction  of  the  court.(«)  And  where  the 
master  incorporates  the  testimony  into  his  report  without  the  special 
direction  of  the  court,  although  it  is  done  upon  the  solicitation  of 
counsel,  he  will  not  be  allowed  for  it  on  the  taxation  of  his  costs. (w) 
But  though  the  master  cannot  detail  the  evidence  upon  which  he  pro- 
ceeds in  making  his  report,  yet  he  generally  refers  to  it,  either  in  the 
body  of  his  report,  or  in  a  schedule  annexed  to  it. 

Sometimes  orders  direct  the  master  to  report  the  testimony ;  some- 
times to  report  it  if  either  party  require  him  to  do  so.  In  these  cases 
the  testimony  should  be  annexed,  certified  by  him,  but  not  embodied 
in  the  report. (a;)  But  either  party  may  apply  to  the  master  for  cer- 
tified copies  of  the  testimony  to  be  used  upon  the  argument  of  excep- 
tions to  the  report,  (y) 

Even  when  the  evidence  is  such  that  it  is  impossible  to  arrive  at  any 
degree  of  certainty  upon  it,  yet  if  it  is  sufficient  to  afford  a  reasonable 

(s)  Bennett's  Off.  Mast.  18. 
(«)  Id.  ib.    2  Dan.  927. 
(«)  Agar  v.  Gnrney,  2  Mad.  Rep.  389. 

(»)  Matter  of  Heminp,  3  Paige,  305.    Dixon  v.  Dixon,  3  Bro.  C.  C.  510,  n.    Lee  v.  Willock,  6. 
Ves.  605. 
(to)  Id.  ib. 
(z)  1  Hoff.  Pr.  545. 
(ff)  Id.  ib. 


facts  constituting  a  transaction,  his  finding  as  to  the  effect  of  those  facts  may  be 
regarded  as  a  conclusion  of  law.     (Hotclikiss  v.  Mosher,  48  N.  Y.  478.) 

A  referee  is  required  to  make  such  findings  of  fact  as  are  necessary  to  sustain 
his  conclusions  of  law.  He  is  not  required  to  find  other  facts  which  are  merely  of 
a  negative  character.     (McAndrew  v.  WhiUock,  2  Sweeney,  623.) 

Every  presumption  is  in  favor  of  a  referee's  report.  It  is  assumed  to  be  right, 
and  to  be  founded  upon  proof  of  every  necessary  fact;  (Tomlinson  v.  Mayor,  etc., 
ofN.  T.  44  N.  Y.  601.) 
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ground  of  presumption  upon  it,  one  way  or  the  other,  the  master  is 
bound  to  find  in  favor  of  such  presumption.(g)  He  is  not  bound,  how- 
ever, to  state  the  inferences  of  law  arising  from  the  facts  before  him ; 
and  where  facts  are  so  clearly  stated,  in  a  report,  as  necessarily  to 
involve  a  particular  consequence,  it  is  for  the  court  to  act  on  the  facts 
so  reported.  And  it  would  not  be  a  proper  ground  of  exception  that 
the  master  had  omitted  to  point  out  the  consequences. (a) 

The  master  is  not  warranted  in  reporting  his  opinion  upon  a  ques- 
tion of  intention;  the  court  alone  taking  cognizance  of  that  question.  (6) 

Upon  a  reference  as  to  title,  a  report  generally,  that  a  g(5od  title  can- 
not be  made  out,  is  irregular.  The  master  should  state  the  precise 
points  in  which  the  title  is  defective. (c) 

The  schedules,  when  there  are  any,  must  be  annexed  to  the  report, 
and  filed  with  it.(<2) 

In  what  time  to  be  settled,  and  filed.]  If  no  objections  are  made  to 
the  draft,  the  master  must  sign(59)  his  report  and  file  it  in  the  proper 
office  within  ten  days  after  the  time  assigned  for  bringing  in  objections. 
If  objections  are  brought  in,  he  must  settle  and  sign  the  report,  and 
cause  it  to  be  filed,  (60)  within  twenty  days  after  the  argument  on  such 
objections  is  closed. (e) 
[*550]     *  Confirming  report.  (61)    After  the  report  is  filed,  either  party 

(z)  Fenner  v.  Agntter,  1  MV.  &  Keen,  120. 

(a)  liick  v.  Jlotly,  2  ilv.  &  Keen,  312. 

(6)  Pitt  y.  Lord  Cam.lYorcl,  1  Ves.  83.    3  Bro.  C.  C.  160. 

(c)  Green  v.  Monks,  2  Mollov,  325. 

(rf)  Smith  v.  Smith,  2  Dick.  789. 

(e)  RuJc  109. 


(59)  A  referee's  report  is  not  considered  as  made,  nor  the  case  decided,  until  the 
report  is  signed.  (Kissamx.  Hamilton,  20  How.  Pr.  369.)  Until  a  referee  has 
signed  his  report,  and  the  same  is  in  readiness  for  delivery,  the  case  is  under  his 
control,  and  he  may  reconsider  his  decision,  and  change  it,  or  may  withhold  his 
report  for  the  purpose  of  receiving  further  evidence.  Signing  the  report,  together 
with  notice  of  the  fact  to  the  party  entitled  to  it,  are  the  acts  which  preclude  his 
opening  the  case  for  further  evidence  or  consideration,  and  close  his  judicial 
authority  therein.     (Ayrault  v.  Sackett,  17  How.  Pr.  507.) 

(60)  In  references  other  than  for  the  trial  of  the  issues  in  an  action,  or  for  com- 
puting the  amount  due  in  foreclosure  cases,  the  report  of  the  referee  must  be  filed 
with  the  testimony,  and  a  note  of  the  day  of  the  filing  must  be  entered  by  the 
clerk,  in  the  jiroper  book,  under  the  title  of  the  cause  or  proceeding.  (Rule  39, 
Supreme  Court.) 

In  all  cases  of  reference,  the  referee  must  make  and  deliver  a  report  within 
sixty  days  from  the  time  the  action  shall  be  finally  submitted ;  and  in  default 
thereof,  and  before  the  report  is  delivered,  either  party  may  serve  notice  upon 
the  opposite  party  that  he  elects  to  end  the  reference  ;  and  thereupon  the  action 
shall  proceed  as  though  no  reference  had  been  ordered,  and  the  referee  will  not 
be  entitled  to  any  fees.     (Code,  §  273.) 

(61)  Until  the  report  of  a  referee  is  confirmed,  and  judgment  entered  thereon, 
the  plaintiff  obtains  no  vested  right  thereunder.  Until  then  it  is  subject  to  the 
jjower  of  the  court,  and  to  any  law  the  legislature  may  think  proper  to  pass, 
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may  have  an  order  of  course  to  confirm  the  same,  unless  cause  to  the 
contrary  be  shown  in  eight  days.  If  no  exceptions  are  filed  and  served 
within  that  time,  the  order  will  become  absolute,  of  course,  without 
notice  or  further  order.  Or  either  party  may  file  exceptions  and  have 
an  order  of  course  to  confirm  the  report,  so  far  as  the  same  is  not 
excepted  to,  and  with  the  like  effect.  (/) 

WIkU  reports  require  confirmation.]  Those  reports  only  require  con- 
firmation which  come  within  the  description  of  "reports  strictly  so 
called,"  i.  e.  those  upon  which  it  is  intended  to  found  a  decree  or  de- 
cretal order.  If  it  be  merely  a  report,  which  comes  more  properly  under 
the  head  of  a  "  certificate  "  made  upon,  or  in  consequence  of,  an  inter- 
locutory application  by  motion,  which  is  intended  as  a  foundation  for 
issuing  the  process  of  the  court,  or  for  another  interlocutory  order,  it 
requires  no  confirmation. (g) 

Therefore,  all  reports  of  mere  calculation,  and  of  matters  of  opinion, 
which  do  not  require  any  further  order  from  the  court  to  give  effect  to 
or  sanction  them,  need  not  be  confirmed.  Of  this  class  are  certificates 
of  papers  being  deposited — of  a  party  being  in  default  for  non-pro- 
duction of  papers,  or  for  not  putting  in  his  examination ;  certificates 
of  the  allowance  of  interrogatories — of  the  necessity  of  a  commission 
to  take  an  examination,  or  the  depositions  of  witnesses ;  certificates  of 
the  sufficiency  or  insufficiency  of  any  pleading  or  other  matter — cer- 
tificates of  scandal  or  impertinence — certificates  of  costs;  reports 
approving  proposals  for  a  receiver  or  consignee,  or  reports  on  passing 
their  accounts ;  reports  computing  subsequent  interest,  or  apportioning 
a  fund  between  parties,  upon  principles  and  in  the  proportion  declared 
by  the  court;  reports  appointing  trustees,  or  approving  the  convey- 
ance. None  of  which  certificates  or  reports  require  any  confirmation 
by  the  court,  but  are  complete  as  soon  as  they  are  filed,  (h)  Though 
they  are  liable  to  exceptions,  if  either  party  is  dissatisfied  with  the 
master's  determination. (i) 

A  master's  certificate  as  to  the  insufficiency  of  an  examination  of  a 

(/)  Rnle  110. 
(g)  2  Dan.  944. 
(ft)  2  Smith  328. 
(«)  2  Dan.  945. 


affecting  the  remedy.     (Lewenfhal  v.  The  Mayor,  etc.,  of  New  York,  61  Barb.  511 ; 
Matter  of  widening  Broadway,  id.  483 ;  Matter  of  Palmer,  40  N.  Y.  561.) 

In  references  other  than  for  the  trial  of  the  issues  in  an  action,  or  for  computing1 
the  amount  due  in  foreclosure  cases,  the  report  of  the  referee  will  become  abso- 
lute, and  stand  as  in  all  things  confirmed,  unless  exceptions  thereto  are  filed  and 
served  within  eight  days  after  the  service  of  notice  of  filing  the  same.  (Rule  39, 
Supreme  Court.) 
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party  on  interrogatories,  also,  does  not  require  an  order  of  confirma- 
tion, (k) 

Where  it  has  been  referred  to  a  master  to  make  a  separate  report  of  a 
creditor's  claim,  the  creditor  may  enter  an  order  to  confirm  the  report.(i) 
[*551]  *If,  for  any  reason,  a  party  is  desirous  of  enlarging  the  time 
for  confirming  the  report  absolutely,  he  should  make  a  special  appli- 
cation to  the  court,  by  motion. (k) 

Excepting  to  report.]  With  respect  to  the  time  of  excepting,  we  have 
already  seen  that  the  110th  rule  requires  exceptions  to  be  filed  and 
served  within  eight  days  after  the  master's  report  is  filed,  and  the 
order  of  confirmation  nisi  entered  and  notice  thereof  given.  And  the 
court  is,  in  general,  very  strict  in  requiring  exceptions  to  be  filed 
before  the  report  is  made  absolute ;  and  will  even  order  exceptions 
filed  afterwards,  to  be  taken  off  the  file.(£)  But  there  are  cases  in 
which,  under  particular  circumstances,  it  will  relax  from  its  rule,  and 
permit  exceptions  to  be  filed  after  the  report  has  been  absolutely  con- 
firmed, (m)  The  cases,  however,  where  this  has  been  done  are  very 
rare,  and  the  granting  or  refusing  liberty  to  except  after  the  report 
has  been  confirmed,  is  entirely  discretionary  in  the  court.(re) 

Exceptions  cannot  be  taken  before  the  report  has  been  filed,  (o)  (62) 

Form  of  exceptions.']  The  form  of  exceptions  to  a  master's  report  is 
in  all  cases  nearly  the  same.  The  form  of  exceptions  to  an  answer, 
for  insufficiency  or  impertinence,  has  been  already  mentioned, (p) 
and  the  same  rules  are  generally  applicable  to  all  exceptions  to 
reports. (q)  (63) 

When  the  exceptions  are  taken,  after  objections  have  been  carried 
in  to  the  draft  of  the  report,  and  disallowed,  the  exceptions  should  be 

(7c)  Case  v.  Abeel,  1  Paige,  630. 
(i)  Gibbons  v.  Cacint,  cited  2  Smith's  Pr.  332. 
(A)  Hand's,  Pr.  169. 
(l)  Sterling  v.  Thompson,  Coop.  271. 

(m)  See  Allen  v.  Allen,  1  Dick.  362.    Hawkins  v.  Day,  1  Ves.  189.    1  Swanst.  158,  S.  C.  Mon- 
tara  v.  Hall,  Law  Jour.  vol.  i.  N.  S  53. 
(tc)  See  Earl  of  Bath  v.  Earl  of  Bradford,  2  Ves.  587. 
(o)  2  Smith,  339. 
(p)  See  ante,  p.  181,  202. 
(ff)  2  Dan.  957. 


(62)  In  references  other  than  for  the  trial  of  the  issues  in  an  action,  or  for  com- 
puting- the  amount  due  in  foreclosure  cases,  the  report  of  the  referee  will  become 
absolute,  and  stand  as  in  all  things  confirmed,  unless  exceptions  thereto  are  filed 
and  served  within  eight  days  after  service  of  notice  of  filing  the  same.  (Rule  39, 
Supreme  Court.) 

(63)  It  seems  that  formal  objections  to  the  draft  of  the  referee's  report  are  now 
unnecessary.  It  is  enough  if  the  objections  be  taken  on  the  hearing,  and  entered 
by  the  referee  in  his  minutes,  as  in  case  of  a  trial  before  him,  and  after  notice  of 
filing  the  report,  specific  exceptions  are  filed  and  served  within  the  eight  days, 
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in  conformity  with  the  objections ;  and  though  different  in  form,  they 
must  he  substantially  the  same.(f) 

Formerly,  the  method  of  excepting  to  a  master's  report,  upon  a 
reference  as  to  title,  was  generally,  "  for  that  the  master  had  certified 
that  the  complainant  could  make  a  good  title,  whereas  he  ought  to 
have  certified  that  he  could  not  make  a  good  title."  But  the  present 
course  is  to  state  the  ground  of  objection  to  the  title,,  in  the  ex- 
ceptions.^) Such  course,  however,  has  only  been  adopted  for  con- 
venience, and  if  there  is  any  substantial  objection  to  the  title,  which 
is  not  stated  in  the  exception,  the  party  is  not  precluded  from  arguing 

it.(0 

In  a  late  case(w)  the  chancellor  held  that  an  exception  to  a  master's 
[*552]  *report  as  to  the  manner  of  computing  interest,  instead  of 
merely  stating  that  the  master  has  not  adopted  the  usual  or  legal 
mode,  should  indicate  in  what  manner  the  interest  should  be  com- 
puted ;  so  that  if  the  exception  is  allowed,  the  master  will  know  in 
what  manner  to  correct  his  report. 

Where  one  general  exception  is  taken  to  a  report,  including  several 
distinct  matters,  and  the  report  appears  right  in  any  one  instance, 
the  exception  will  be  overruled.(i') 

Exceptions  are  in  the  nature  of  special  demurrers,  and  the  party 
objecting  must  point  out  the  error;  otherwise  the  part  not  excepted 
to  will  be  taken  as  admitted. (to) 

Exceptions  must  be  signed  by  counsel. 

What  reports  may  be  excepted  to.]  (64)    All  reports,  whether  made 

(r)  2Smith,lSl. 
(s)  2  Dan.  957. 

[t)  Abell  v.  Heathcote,  4P.ro.  C.  C.  278,  283. 
(m|  Matter  of  Crittenden,  in  Chancery,  May  17, 1842. 

(v)  Hodges  v.  Solomons,  1  Cox,  249.    Gompertz  v.  Best,  1  Yonng  &  Col.  114.    Green  v.  Wea- 
rer, 1  Sim.  404.    Franklin  v.  Hnnt,  4  Paige,  382.    Candler  v.  Pettit,  1  id.  427. 
(w)  Wilkes  v.  Eogers,  6  John,  566. 


and  substantially  in  the  form  of  the  chancery  practice.  (Van  Sant.  Eq.  Pr.  568.) 
Though  exceptions  are  absolutely  necessary  to  be  filed,  if  the  party  desires  to 
raise  Ms  objection,  (otherwise  the  report  will  stand  confirmed,)  yet  if  he  files  a 
mere  general  exception,  or  exceptions  not  sufficiently  specific,  the  court  may,  no 
doubt,  review  the  whole  report,  upon  the  referee's  conclusions,  both  of  law  and 
fact.     (lb.) 

(64)  The  present  mode  of  reviewing:  a  report,  on  exceptions,  conforms  in  all 
respects  to  the  former  chancery  practice.  (Van  Sant.  Eq.  Pr.  565.)  In  the  Matter 
of  Merritt,  (referred  to  in  Van  Sant.  Eq.  Pr.  565,)  it  was  held  that  the  only  way 
to  review  a  referee's  report  was  by  means  of  exceptions,  founded  on  objections 
taken  before  the  referee,  according-  to  the  customary  chancery  practice ;  such 
exceptions  to  be  brought  to  argument,  on  notice,  at  special  term,  and  heard  upon 
the  report,  the  exceptions  thereto,  and  a  copy  of  the  testimony  taken  and  certified 
by  the  referee.     (See  also  Ketcku/m  v.  Clark,  22  Barb.  319.) 
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pursuant  to  a  decree  or  a  decretal  or  interlocutory  order,  which  involve 
a  question  either  of  law  or  of  fact,  upon  which  the  court  may  be 
called  upon  to  give  a  legal  decision,  must  be  objected  to  by  excep- 
tions.^) Thus,  all  reports  requiring  to  be  confirmed  by  orders  nisi 
and  absolute,  (excepting  the  report  allowing  the  highest  bidder  at  a 
sale  to  be  the  purchaser,)  may  be  excepted  to.  So  may  certificates 
relating  to  any  pleading,  either  of  sufficiency  or  insufficiency ;  as  to 
scandal  or  impertinence,  or  of  the  allowance  of  interrogatories ;  or  a 
report  approving  a  conveyance. (y) 

Those  certificates  or  reports  which  are  more  properly  designated 
certificates,  and  which  do  not  require  any  confirmation,  may  be 
excepted  to  without  any  previous  objections  being  carried  in  to  the 
draft  of  the  report. (z)  But  those  reports  or  certificates  which  are 
more  properly  designated  as  reports,  and  which  do  require  confirma- 
tion, cannot  be  excepted  to  without  previous  objections  being  carried 
in  to  the  draft  report. (a)  Nor  can  a  report  of  sale  be  excepted  to,  in 
any  case.  The  proper  course  is  to  move,  on  petition  or  affidavit,  and 
notice  to  the  opposite  party,  to  set  aside  the  sale,  or  for  a  resale. 

In  what  cases,  and  upon  what  grounds,  exceptions  lie.]  Where  a  party 
objects  to  the  principle  on  which  an  account  is  taken  by  the  master, 
he  should  except  to  the  report ;  and  if  he  neglects  to  do  so,  the  court 
[*553]  will  *not  send  back  the  report  to  be  reviewed,  even  if  it  appears 
that  the  master  has  proceeded  on  an  erroneous  principle. (b) 

But  where  the  master,  by  his  report,  states  all  the  facts  correctly, 
but  is  mistaken  as  to  the  legal  consequences  of  those  facts,  it  is  not 
necessary  to  except  to  the  report ;  as  the  question  decided  by  the  mas- 
ter may  be  opened  upon  further  directions,  without  exceptions. (c)  So, 
where  facts  are  so  clearly  stated  in  a  report  as  necessarily  to  involve  a 
particular  consequence,  it  is  for  the  court  to  act  upon  the  facts  so 
reported ;  and  it  is  not  a  proper  ground  of  exception,  that  the  master 
has  omitted  to  point  out  the  consequence. (d)  It  has  also  been  held, 
that  in  case  of  a  report  under  a  reference  for  the  master  to  inquire  and 
certify  his  opinion,  exceptions  are  not  to  be  taken  to  the  report,  but  it 
is  to  be  brought  before  the  court,  on  the  report,  to  determine. (e) 

Neither  will  an  exception  lie  to  a  master's  report,  for  inserting 

(x)  2  Smith,  336. 

(j/)  Id.  ib. 

(z)  2  Dan.  Pr.  952.    See  ante,  p.  550,  as  to  what  reports  require  confirmation. 

(o)  Id.  ib. 

(6)  Brown  v.  Sansome,  McCle.  &  Young,  427. 

(c)  Adams  v.  Claxton,  6  Ves.  226. 

(d)  Bick  v.  Motly,  2  My.  &  Keen,  312. 

(e)  Neal  v.  Billing,  1  I>ick,  93. 
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therein  irrelevant  matter ;(/)  nor  because  it  was  not  filed  in  time — the 
remedy  in  that  case  being  by  an  application  to  set  it  aside  for  irregu- 
larity, (g)  Neither  can  exceptions  be  taken  to  a  master's  report,  approv- 
ing of  new  trustees.  Nor  will  the  court  interfere  with  the  report  of 
the  master,  where  there  is  no  complaint  that  the  persons  approved  of 
by  him  are  unfit. (h)  Neither  can  a  report  as  to  the  appointment  of  a 
receiver  be  excepted  to. 

Where  a  party  produces  and  examines  a  witness  before  the  master 
on  a  reference,  but  neglects  to  inquire  as  to  a  particular  item  in  the 
account  which  the  witness  alone  could  explain,  he  cannot  afterwards 
except  to  the  report  of  the  master  as  incorrect,  in  respect  to  such 
item.(j) 

It  has  been  already  stated  to  be  the  general  rule,  that  exceptions 
cannot  be  taken  to  a  report,  unless  objections  have  been  previously  car- 
ried in  to  the  draft,  (k) 

Who  rnay  except.]  All  parties  to  the  suit  who  are  interested  in  the 
matter  in  question,  may  except  to  the  report. (I)  And  where  there  are 
several  sets  of  parties,  appearing  by  different  solicitors,  they  may,  if 
they  are  not  disposed  to  join,  each  take  exceptions,  although  their 
grounds  of  exception  are  the  same.(m) 

Creditors,  also,  who  have  established  their  claims  before  the  master, 
[*554]  *are  permitted  to  except  to  the  report,  although  not  parties  to 
the  suit.(ra)  And  so  are  creditors  who  have  preferred  their  claims, 
which  have  been  rejected  by  the  master. (o)  It  is  necessary,  however, 
before  they  do  so,  that  they  should  obtain  the  permission  of  the  court ; 
which  they  may  do  upon  motion,  of  course. (p) 

Persons  claiming  as  next  of  kin,  whose  claims  have  been  disallowed 
by  the  master,  may  also  except.(g)  So  may  a  purchaser  under  a  decree 
for  sale  in  the  master's  office. (r) 

But  although  creditors,  next  of  kin,  and  purchasers  may  obtain  an 
order  of  course,  for  liberty  to  except  to  the  master's  report,  the  case  is 
otherwise  as  respects  persons  who,  whether  parties  to  the  suit  or  claim- 
ants under  the  decree,  have  omitted  to  carry  in  objections  to  the  draft. 

(/)  Rufford  v.  Bishop,  5  Russ.  360. 

(a)  Seymour  v.  Brewster,  in  Chancery,  Oct.  4, 1842. 

(ft)  Attorney  Gen.  v.  Dyson,  2  Sim   &  Stn.  528. 

(i)  Barrow  v.  Khinelancler,  3  John.  Ch.  Eep.  614. 

{#)  Ante,  p.  646. 

(l)  2  Smith,  339. 

(m)  Trezevant  v.  Fraser,  11  Jan.  1836,  cited  2  Dan.  953. 

(m)  Wilson  v.  Wilson,  2  Molloy,  328.    2  Dan.  943,  953. 

(o)  2  Dan.  943,  'J53. 

(p)  2  Smith,  339. 

(<?)  Walker  v.  WingBeld,  cited  2  Dan.  953. 

()■)  Ker  v.  Cloberry,  cited  id. 
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Such  persons,  if  they  wish  for  the  indulgence  of  the  court,  must  obtain 
it  by  means  of  a  special  application,  supported  by  affidavit,  accounting 
for  their  omission  in  not  complying  with  the  rules  of  the  court. (s) 

And  persons  who  are  not  parties  to  the  suit,  but  who  have  obtained 
leave  to  attend  the  proceedings  in  the  master's  office,  cannot  except  to 
the  report,  unless  they  present  their  petition,  stating  their  objections 
and  praying  for  leave  to  except. (t) 

Argument  of  exceptions.]  (65)  Exceptions  to  a  master's  report  are  to 
be  argued  in  the  manner  already  pointed  out  with  respect  to  excep- 
tions to  a  master's  report  on  exceptions. (it) 

It  may  be  added,  however,  that  the  counsel  of  all  parties  interested 
in  the  report  are  allowed  to  be  heard  in  support  of  the  report,  and 
against  the  allowance  of  the  exceptions ;  but  only  the  exceptant's 
counsel  can  be  heard  in  support  of  the  exceptions,  (v) 

Upon  the  hearing,  affidavits  made  subsequent  to  the  report  cannot 
be  read. (to)  Nor  can  any  evidence  be  read  which  was  not  used  before 
the  master  and  entered  in  his  report  as  having  been  read.(a;)     And 

(s)  2  Dan.  953.    See  Vallence  v.  Weldon,  1  Dick,  290  ;  S.  C.  Ami).  126. 

(<)  Taylor  v.  D'Egville,  7  Sim.  445. 

(u)  See  ante,  p.  92. 

(v)  2  Smith,  344. 

(w)  Davis  v.  Davis,  2  Atk.  21. 

(x)  2  Smith,  344.    Hidifei  v.  O'Brien,  3  Mad.  43.    Bands  v.  Pnshman,  6  Sim.  4£. 


(65)  Rule  39  of  the  Supreme  Court  provides  that  unless  exceptions  to  a  referee's  . 
report  are  filed  and  served  within  eight  days  after  service  of  notice  of  the  filing 
thereof,  the  report  shall  become  absolute,  and  stand  confirmed.  And  that  if 
exceptions  are  filed  and  served  within  that  time,  ^the  same  may  be  brought  to  a 
hearing  at  any  special  term  thereafter,  on  the  notice  of  any  party  interested 
therein. 

Under  the  former  practice,  the  general  rule  was  that  exceptions  to  a  master's 
report  were  to  be  heard  as  a  calendar  cause ;  and  the  case  of  a  report  on  excep- 
tions was  an  exception  to  that  rule,  specially  created  by  the  62d  rule  of  the  Court 
of  Chancery.     (So  decided  by  Chancellor  Walworth,  August  14,  1846.) 

If  the  party  fifing  the  report  is  satisfied  with  it,  and  desires  to  bring  on  the  cause 
for  hearing  thereon,  upon  further  directions,  and  to  obtain  a  final  judgment,  he 
may  give  notice  of  such  hearing,  immediately  on  filing  the  report,  and  at  the 
same  time  serve  notice  of  filing  thereof.  (Kendall  v.  Rider,  cited  Van  Sant.  Eq. 
Pr.  569.)  Such  notices  may  both  be  embraced  in  the  same  paper,  and  if  any 
adverse  party  wishes  to  except,  he  must  do  so  within  eight  days  thereafter ;  and 
the  moving  party  may  then  notice  the  exceptions  for  hearing  at  the  same  time  and 
place  with  the  final  hearing  of  the  cause,  if  there  is  sufficient  time  ;  if  not,  then  he 
may  serve  a  new  notice  either  to  bring  on  the  exceptions  separately,  or  the  excep- 
tions and  final  hearing  of  the  cause  together.  (Van  Sant.  Eq.  Pr!  569.  And  see 
Gregory  v.  Campbell,  16  How.  Pr.  417.)  The  plaintiff  may,  however,  doubtless, 
if  he  prefer,  move  the  exceptions  for  argument  separately,  and  before  bringing 
the  cause  to  final  hearing  on  further  directions.     (Id.  571.) 

"When  exceptions  to  the  report  are  taken,  and  the  cause  is  brought  on  for  final 
hearing  with  the  exceptions,  the  court  will  not  only  look  at  the  pleadings,  but 
will  receive  other  evidence,  in  its  discretion ;  and  will  consider  any  stipulations 
offered,  and  admissions  of  the  parties  or  other  persons,  presented  to  it  on  the 
hearing.     (Gregory  v.  Campbell,  16  How.  Pr.  417.) 
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this  rule  also  precludes  the  reading  of  any  parts  of  the  defendant's 
answer  which  were  not  read  in  the  master's  office. (y) 

If  a  master  improperly  rejects  evidence  offered  to  him,  it  should 
form  a  specific  subject  of  exception  to  his  report. 

*Upon  the  argument  of  exceptions,  it  is  not  competent  [*555] 
to  the  court  to  make  an  order  which  is  not  quite  consistent 
with  the  original  decree.  From  the  time  of  making  the  decree 
all  the  other  proceedings  should  be  consistent  with  it;  and  if, 
upon  argument  of  exceptions,  it  appears  that  the  justice  of  the 
case  cannot  be  got  at  without  an  alteration  of  the  decree,  it  must 
be  reheard,  (z) 

Sometimes,  upon  the  argument  of  exceptions,  the  court  will  think 
proper,  before  it  comes  to  a  decision  upon  the  subject  matter  of  the 
exception,  to  send  it  back  to  the  master  to  supply  some  defect  in  his 
report,  (a)  or  to  inquire  into  some  facts  which  may  be  necessary  to 
enable  the  court  to  come  to  a  proper  conclusion.  In  such  cases  the 
court  usually  adjourns  the  consideration  of  the  exceptions,  or  of  the 
particular  exception  in  question,  until  after  the  master  shall  have 
made  the  supplemental  report. (b)  So,  also,  when  the  subject  matter 
of  the  exception  is  a  fact  depending  upon  conflicting  evidence,  the 
court  will  frequently,  before  it  decides  upon  the  exception,  direct  an 
issue  at  law  to  try  the  disputed  fact — reserving  the  decision  upon  the 
exception  till  after  the  trial. (c) 

Overruling  exceptions.]  If  the  exceptions  are  overruled,  it  has  all 
the  effect  of  confirming  the  report  absolutely ;  and  if  the  cause  has 
been  set  down  to  be  heard  upon  further  directions,  to  come  on  at  the 
same  time  with  the  hearing  of  the  exceptions,  the  court  proceeds  at 
once  to  hear  the  cause  upon  further  directions. (d)  If  the  exceptions, 
or  any  of  them,  are  allowed,  but  it  is  not  necessary  to  refer  the  report 
back  to  the  master  to  be  reviewed,  the  hearing  of  the  cause  upon 
further  directions  may  be  proceeded  with  in  the  same  manner  as  if  the 
exceptions  had  been  overruled. (e) 

Allowance  of  exceptions.]  If  the  allowance  of  the  exceptions,  or  any 
of  them,  renders  it  necessary  to  refer  it  back  to  the  master,  an  order 
is  made  referring  it  back  to  him  to  review  his  report ;  and  the  reserva- 

(y)  Hedges  v.  Cardonnell,  2  Atk.  108. 

(z)  Per  Lord  Eldon,  in  Brown  v.  De  Tastet,  Jac.  293.    And  see  East  India  Co.  v.  Keighley, 
4  Mad.  16. 
(a)  See  Ex  parte  Charter,  2  Cox,  168. 
(6)  2  Dan.  960. 

(c)  Wilson  v.  Metcalfe,  3  Mad.  45.    See  also  Gregg  v.  Taylor,  4  Enss.  279. 

(d)  2  Smith,  346. 
(e,  Id.  ib, 
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tion  of  further  directions  and  of  the  costs  of  the  suit  is  continued 
until  after  the  master  shall  have  made  his  report. (/) 

But  upon  the  allowance  of  an  exception  to  a  report  as  to  the  amount 
of  damages  sustained,  the  court  can  modify  the  report,  and  settle  the 
amount,  without  referring  it  back  to  the  master. (g) 

*Exceptions  may  be  allowed  in  part  and  overruled  in  part,  [*556] 
and  the  master  may  be  directed  to  review  his  report  as  to  the  part 
relating  to  the  exceptions  allowed.(^) 

It  is  competent  to  the  court,  on  the  hearing  of  the  exceptions,  at 
the  same  time  it  allows  an  exception  taken  by  the  defendant,  and 
directs  the  master  to  review  his  report  generally,  to  order  the 
defendant  to  pay  a  sum  of  money  into  court,  if  it  is  satisfied  that 
ultimately  that  sum  will  be  found  due  from  the  defendant. (i) 

If  exceptions  taken  to  the!  report  of  a  good  title  are  overruled,  other 
objections  to  the  title  cannot  be  made ;  but  if  exceptions  are  allowed, 
and  if  a  new  abstract  of  title  is  delivered,  further  objections  may  be 
brought  in.(A-)  "Where  the  report  is  in  favor  of  the  title,  the  court,  On 
allowing  exceptions  to  it,  will  give  the  vendor  ,a  reasonable  time 
within  which  to  remove  the  objections ;  although  the  exceptions  and 
further  directions  were  set  down  to  come  on  together.  (I)  (66) 

Reviewing  report.]  Although  the  usual  method  of  correcting  a 
master's  report  is  by  taking  exceptions  to  it,  there  are  many  cases  in 
which  the  court  will  direct  the  master  to  review  his  report,  without 
requiring  exceptions  to  be  taken ;  or  if  they  are  taken,  will  direct  it 
to  be  reviewed  upon  other  grounds  than  those  covered  by  the  ex- 
ceptions.(to)    And  sometimes  the  court  will  direct  a  master  to  review 

(/)  2  Smith.  346. 

(g)  Taylor  v.  Kced,  4  Paipe,  561. 

(ft)  Knight  v.  Maclean,  cited  2  Smith,  346. 

(i)  Brown  v.  De  Tastet,  4  Rnss.  126. 

(7c)  Brook  v. ,  4  Mad.  212. 

(Z)  Portman  v.  Mill,  1  Rnss.  &  My.  696. 
(m)  2  Dan.  961. 


(66)  In  Stetibins  v.  Brown,  (65  Barb.  272,)  where  it  appeared  that  while  the 
case  was  pending-  before  a  referee,  who  was  a  practising  attorney,  the  plaintiff 
employed  him  to  prosecute  and  collect  two  several  demands  against  other  parties, 
on  one  of  which  he  brought  an  action,  and  the  other  still  remained  in  his  hands 
when  he  reported  in  favor  of  the  plaintiff,  it  was  held,  that  without  inquiring 
whether  the  decision  of  the  referee  was  or  was  not  affected  favorably  to  the  plain- 
tiff by  his  retainer  in  such  other  matters,  the  rule  should  be  inflexible  that  such  a 
retainer  by  a  party  would,  ipso  facto,  avoid  the  report  of  a  referee.  And  on  this 
ground  alone  an  order  denying  the  motion  of  the  defendant  to  set  aside  the  report 
of  the  referee  was  reversed,  and  the  report,  and  the  judgment  entered  thereon, 
were  set  aside. 
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his  report,  in  order  to  afford  a  party  an  opportunity  for  carrying  in 
objections  to  the  draft,  as  a  foundation  for  exceptions. («) 

A  reference  back  to  the  master,  to  review  a  report  which  has  not 
been  excepted  to,  may  be  made  upon  the  hearing  for  further  direc- 
tions :  and  is  frequently  so  made  when  the  court  is  not  satisfied  with 
the  master's  finding;  as  where  the  master  has  not  found  sufficient 
facts  for  the  court  to  found  its  judgment  upon.(o)  (67) 

Where  the  report  is  the  result  of  an  order  made  upon  petition,  or  is 
upon  the  taxation  of  costs,  the  court  will,  if  the  objections  to  the 
report  are  not  apparent  upon  the  face  of  it,  entertain  a  petition  to 
refer  it  to  the  master  to  review  his  report. (p) 

In  some  cases,  also,  the  court  will  direct  a  review  of  the  master's 
report,  upon  application  by  motion.  Thus,  where  there  has  been 
some  omission  or  error  in  the  report  which  would  prevent  the  matter 
[*557]  from  *being  properly  raised  by  exceptions,  the  court  has 
ordered  the  master  to  review  his  report,  (q) 

And  even  where  exceptions  to  the  report  have  been  heard  and  dis- 
posed of,'the  court  has,  at  the  instance  of  a  vendor,  directed  the  master 
to  review  his  report,  in  order  to  give  him  an  opportunity  of  complet- 

(«)  Vallenoe  r.  Weldon,  1  Dick.  290. 

(o)  Turner  v.  Turner,  1  Dick.  313,  S.  C.    1  Swanst.  156,  u. 

{p)2  Dan.  961. 

{q\  Anon.,  3  Mad.  246. 


(67)  If  a  report  is  defective,  in  omitting  to  state  the  facts  found,  and  the  con- 
clusions of  law  separately,  an  order  will  be  granted,  on  the  application  of  either 
party,  requiring'  the  referee  to  make  a  further  report,  correcting  the  defect. 
(Snook  v.  Mies,  19  Barb.  313.)  Or  the  court  may,  of  its  own  motion,  send  the 
case  back  for  a  further  report.  (lb.)  In  such  a  case,  the  report  may  also  be  set 
aside  for  irregularity.  (Lefflerv.  Meld,  33  How.  Pr.  385;  S.  C.  50' Barb.  407.) 
So  where  the  facts  found  by  the  referee  do  not  sustain  his  conclusions  of  law,  if 
the  proper  exception  be  taken.     (lb.) 

Although,  in  many,  respects,  referees  now  possess  all  the  authority,  and  can 
exercise  all  the  functions  of  a  court,  and  their  decisions  can,  in  general,  be 
reviewed  only  on  appeal,  yet  in  certain  cases  and  for  sufficient  cause,  e.  g.  where 
matters  arise  after  the  submission  to  the  referee,  which  he  did  not  and  could  not 
pass  upon,  and  which  therefore  could  not  be  reached  by  appeal,  the  court  may, 
on  motion,  still  pass  upon  the  acts  and  proceedings  of  the  referee,  while  the  refer- 
ence is  pending,  and  set  aside  his  report,  or  stay  proceedings  thereon.  (Barton, 
v.  Herman,  8  Ab.  N.  S.  389 ;  S.  C.  3  Daly,  320.)  And  when,  for  the  purpose  of 
an  intelligent  and  proper  review  of  a  cause  tried  before  a  referee,  it  is  important 
that  his  findings  of  fact  should  be  more  ample  than  they  are  in  his  report,  the 
proper  practice  is  to  move,  at  general  term,  that  the  report  be  recommitted  to  the 
referee,  with  directions  that  he  find  how  the  fact  specified  was  upon  the  evidence. 
(Manleij  v.  Ins.  Co.  of  North  America,  1  Bans.  20.  See  also  Van  Slyke  v.  Hyatt, 
9  Ab.  X.  S.  58 ;  S.  C.  46  N.  Y.  259.) 

If  a  referee,  in  his  report,  states  only  a  general  conclusion,  without  specifying 
the  issues  upon  which  he  finds,  the  remedy  of  the  party  aggrieved  is  by  a  motion 
to  refer  back  the  cause  for  a  further  finding,  or  to  move  for  further  findings. 
A  motion  to  set  aside  the  report  may  be  denied  in  the  discretion  of  the  court. 
(Van  Slyke  v.  Hyatt,  46  N.  Y.  259.) 
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ing  his  title. (r)  And  a  report  as  to  title  has  been  referred  back  to  be 
reviewed,  upon  application  by  motion,  even  after  the  confirmation 
thereof,  (s) 

In  general,  however,  the  court  is  very  cautious  in  admitting  appli- 
cations to  review  a  master's  report  after  it  has  been  confirmed;  and  it 
is  only  in  cases  of  fraud,  surprise,  or  mistake,  that  it  will  be  per- 
mitted, (t)  Even  then  it  will  not  be  allowed,  unless  a  very  strong  case 
is  made.(w)  And  it  seems  that  it  cannot  be  allowed  after  a  decree  on 
further  directions,  (v) 

Amending/  report]  The  proper  course  for  supplying  deficiencies  or 
correcting  errors  in  a  report  which  has  been  confirmed  is  by  bill  of 
review.  Yet  errors  apparent  in  the  schedules  have  been  corrected,  even 
after  enrolment,  on  a  summary  application. (to)  Thus,  where,  in  taking 
an  account,  a  mistake  was  made  in  casting  up  the  schedule,  which  was 
not  discovered  until  after  the  decree  was  enrolled,  Lord  Eldon,  upon 
an  application  to  correct  the  error,  said  that  all  errors  apparent  on  the 
face  of  the  schedules  might  be  corrected,  even  after  enrollment,  but 
that  there  could  be  no  correction  except  of  such  apparent  errors.  (*) 

(r)  Andrew  v.  Andrew,  3  Sim.  390. 

(s)  Jeudwine  v.  Alcoclc,  1  Mad.  597. 

(0  Drought  v.  Hertford,  1  Moll.  573. 

(«)  Turner  v.  Turner,  1  Jack.  &  W.  39. 

(»)  Turner  v.  Turner,  1  Swanst.  154.    1  Jac.  &  W.  39. 

(ic)  Weston  v.  Haggerston,  Coop.  131.    2  Dan.  Pr.  963. 

(a)  Id.  136. 
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[*55S]  CHAPTER    IV 

FURTHER  DIRECTIONS. 

Sect.  1.  How  Reserved. 

2.  When  the  Cause  may  be  heard  upon. 

3.  Hearing  upon. 

4.  What  mat  be  ordered  upon. 


SECTION    I. 

FURTHER  DIRECTIONS  HOW  RESERVED. 

The  consideration  of  further  directions  is  only  reserved  in  decrees 
and  decretal  orders.  In  other  orders  the  direction  is  "  to  the  end  that 
upon  the  coming  in  and  confirmation  of  said  master's  report,  such 
further  order  may  be  made  in  the  premises  as  shall  be  just." 


SECTION    II. 

WHEN  CAUSE  MAY  BE  HEARD  UPON  FURTHER  DIRECTIONS. 

When  a  decree  is  interlocutory,  and  the  consideration  of  further 
directions  has  been  reserved  until  after  the  trial  of  an  issue,  etc.,  or 
until  the  coming  in  of  the  master's  report,  it  is  necessary,  in  order 
that  a  complete  termination  may  be  put  to  the  suit,  that  it  should  again 
be  set  down  to  be  heard  for  further  directions ;  which  process  must  be 
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repeated  as  often  as  any  further  directions  are  reserved  by  the  last 
decree  pronounced,  (b) 

A  cause  cannot  be  set  down  upon  further  directions,  except  upon  a 
[*559]  ^master's  general  report,  made  in  pursuance  of  a  decree  or 
decretal  order.  If  the  master  has  made  a  separate  report,  in 
pursuance  of  a  decree  or  decretal  order,  or  any  report  not  in  pursuance 
of  a  decree  or  decretal  order,  the  party  cannot  bring  the  same  before 
the  court  on  further  directions,  but  must  apply  for  consequential 
directions  by  petition. (c)  In  Van  Ramp  v.  Bell,(d)  it  was  held  that  a 
cause  cannot  be  set  down  for  further  directions  upon  a  separate  report, 
but  that  the  order  must  be  sought  by  a  petition. 

It  is  only  where  further  directions  are  reserved  by  a  decree  or  order 
that  it  is  necessary  to  set  the  cause  down  for  hearing  for  such  further 
directions.  Where  a  decretal  order  is  made  upon  motion,  the  court 
will  proceed  upon  the  report  on  motion. (e) 

Where  the  consideration  of  further  directions  has  been  reserved  by 
a  decree  till  after  the  coming  in  of  the  master's  report,  the  court  will 
not  allow  a  cause  to  be  set  down  for  further  directions  before  the 
report  has  been  made ;  even  though  it  is  found  that  the  reference  to 
the  master  has  become  useless. (/)  The  proper  course  in  such  a  case, 
is  to  obtain  a  variation  of  the  decree  by  rehearing.(g') 

Where  the  master  states  in  his  report,  that  he  cannot  take  the 
account  which  the  court  has  directed,  this  is  considered  the  subject  of 
further  directions,  rather  than  of  exceptions  to  the  report.(^) 

With  regard  to  the  effect  of  reserving  further  directions,  it  may  be 
observed  that,  in  general,  after  the  reservation  of  further  directions, 
the  court  refuses  to  interfere  in  a  summary  way;(i)  unless  the  decree 
has  given  the  parties  leave  to  apply  to  the  court  as  they  may  be 
advised;  which,  however,  is  very  seldom  done  where  the  decree 
reserves  the  consideration  of  further  directions,  (k) 

Yet,  it  seems,  that  after  such  a  reservation,  the  court  will  entertain 
summary  applications  for  collateral  matters,  such  as  the  appointment 
of  a  receiver,(£)  or  to  dismiss  a  bill  by  consent. (m) 


(6)  2  Dan.  964.    Seaton  on  Decrees,  3G. 

(c)  2  Smith,  362. 

(d)  3  Marl.  430. 

(e)  Brooke  v.  Clark,  1  Swanst.  550.    Walters  v.  Pyman,  19  Ves.  351.    Shore  t.  Collett,  Coop. 
234. 

(/)  Dixon  v.  Olmias,  1  Ves.  jun.  153. 

(#)  Id.  ib. 

(ft)  Lnpton  v.  White,  15  Ves.  432,  436. 

(»)  Cooke  v.  Gwyn,  3  A.tk.  689. 

(£)  2  Dan.  984. 

(I)  Cook  v.  Gwyn,  supra. 

(m)  Anon.  11  Ves.  169. 
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If,  by  a  decree  or  decretal  order,  the  consideration  of  further 
directions,  and  of  the  costs  of  the  suit,  has  been  reserved,  as  soon  as 
the  master's  report  has  been  absolutely  confirmed,  the  complainant 
may  set  down  his  cause  for  further  directions  and  for  costs. (n)  If, 
after  the  service  of  the  order  nisi  to  confirm  the  report  and  before  the 
[*560]  same  has  been  *made  absolute,  exceptions  have  been  taken  by 
either  party,  the  complainant  may  apply,  by  a  petition  of  course,  that 
the  cause  may  be  set  down  for  further  directions  and  costs,  and  may 
come  on  to  be  heard  together  with  the  exceptions. (o)  (1) 

Although  the  complainant  has  excepted  to  the  report,  yet  he  is 
entitled  to  set  his  cause  down  for  further  directions. (p) 


SECTION    III. 

HEARING   UPON  FURTHER    DIRECTIONS. 

The  course  of  proceedings  upon  the  hearing  of  a  cause  on  further 
directions,  is  much  the  same  as  that  pursued  upon  the  original  hear- 
ing ;  except  that  the  pleadings  are  not  opened,  nor  are  any  proofs 
read,  but  those  which  were  read  before  the  master.(g)  The  further 
directions   are   opened  by   the   complainant's   counsel,  who  reads  or 

(ra)  2  Smith's  Pr.  361 . 

(o)  2  Smith's  Pr.  361. 

(p)  Yeo  v.  Frere,  5  Ves.  43A.    Bowersbank  v.  Collasseau,  id. 

(2)  2  Dan.  973. 


(1)  The  plaintiff  may  notice  his  cause  for  hearing-  on  further  directions  imme- 
diately on  filing-  the  report  of  the  referee,  without  waiting  eight  days  to  see 
whether  exceptions  will  be  filed  by  the  defendant  or  not.  The  notice  of  hearing 
may  be  served  with,  and  embraced  in,  the  notice  of  filing-.  (Van  Sant.  Eq.  Pr. 
574.) 

Now,  if  exceptions  be  filed  within  the  time,  the  final  hearing  and  exceptions 
may  be  noticed  together,  by  either  party;  for  Rule  39  of  the  Supreme  Court 
allows  any  party  interested  therein  to  bring  exceptions  to  a  hearing,  at  any  special 
term,  after  they  are  filed  and  served.  (lb. ;  Q-regory  v.  Campbell,  16  How. 
Pr.  417.) 

A  decree  which  provides  for  a  reference,  and  reserves  further  directions  until 
the  coming  in  of  the  report,  so  that  the'cause  must  be  set  down  again  for  hearing, 
before  all  parts  of  the  litigation  are  disposed  of,  is  not  final,  and  therefore  cannot 
be  appealed  from  to  the  court  of  appeals,  although  it  adjudicates  upon  the  merits 
of  the  cause,  and  disposes  of  the  question  of  costs.  (Cmger  v.  Douglass,  2  N. 
Y.  571.) 
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states  the  effect  of  the  ordering  part  of  the  decree,  and  so  much  of  the 
report  as  is  necessary  to  enable  the  court  to  decide  the  questions 
before  it.(r)  (2) 

If  default  is  made  by  any  party  in  appearing,  upon  the  production 
of  an  affidavit  of  service,  an  absolute  order  will  be  pronounced,  and 
not  an  order  nisi  as  upon  the  original  hearing.(s)  (3) 

If  exceptions  have  been  taken  to  the  master's  report,  and  have  been 
set  down  at  the  same  time  with  the  further  directions,  they  must  be 
heard  and  disposed  of  before  the  cause  is  heard  upon  the  further 
directions,  (t) 

As  the  court,  upon  the  hearing  of  further  directions,  will  not  enter 
on  any  matter  extraneous  to  the  decree,  or  receive  any  evidence 
beyond  the  report,  whenever  such  matter  arises,  it  is  necessary  to 
present  a  petition,  to  come  on  to  be  heard  together  with  the  further 
directions.(tt)  (4) 

Thus,  if  any  new  facts  have  occured  since  the  original  decree,  which 
have  altered  the  situation  of  the  parties,  or  have  affected  their  rights 
in  the  subject  matter,  and  which  have  not  been  brought  before  the 
court  by  a  supplemental  suit,  these  facts  may  be  stated  in  a  petition ; 
[*561]  which  *may  be  ordered  to  be  heard  at  the  same  time  with  the 

(r)  2  Smith,  365. 

(s)  Id.  ib. 

(<)  2  Dan.  973.    See  Yeo  v.  Frere,  5  Ves.  424. 

(u)  See  Lewis  v.  Loxhain,  1  Mer.  179.    Parnell  v.  Price,  14  Ves.  502.    2  Smith,  365. 


(2)  The  hearing  upon  further  directions  is  at  special  term  or  circuit ;  and  the 
cause  is  not  only  noticed  for  hearing,  but  is  usually  placed  upon  the  calendar,  the 
date  of  the  issue  being  the  date  of  the  original  trial  issue.  (Van  Sant.  Eq.  Pr. 
574 ;  Gregory  v.  Campbell,  16  How.  Pr.  417.)  It  seems  it  is  not  indispensable, 
however,  that  the  cause  be  put  upon  the  calendar,  inasmuch  as  the  hearing  upon 
further  directions  is  not  a  trial,  but  in  the  nature  of  an  application  for  judgment 
after  trial  and  decision  by  the  court.  Such  hearings  have,  therefore,  it  is  said, 
been  allowed  to  be  brought  on  as  non-enumerated  motions,  at  a  motion  term,  and 
in  a  county  other  than  the  place  of  trial,  in  the  same  district.     (Ib.) 

(3)  By  the  present  practice,  when  the  defendant  makes  default,  the  court,  on 
proof  of  filing  the  referee's  repoi-t  eight  days  before,  and  of  service  of  notice 
thereof,  and  of  hearing,  will  grant  final  judgment  in  conformity  with  the  former 
decision  and  the  report  of  the  referee.  If  the  question  of  costs  has  been  reserved, 
that  must  be  settled,  at  the  same  time,  and  the  extra  allowance,  if  any,  moved  for, 
and  direction  given  as  to  charging  the  same  upon  the  fund  or  otherwise.  If  this 
be  not  done,  and  no  direction  given  in  regard  to  costs,  none  can  be  taxed  or 
entered  in  the  judgment.     (Van  Sant.  Eq.  Pr.  575.) 

(4)  In  a  foreclosure  suit,  where  the  cause  is  brought  to  a  hearing  on  the  report 
of  the  referee,  to  which  exceptions  have  been  taken,  the  report  is  but  a  part  of 
the  evidence  before  the  court,  and  upon  which  it  is  called  upon  to  decide  whether 
it  will  or  will  not  be  most  beneficial  to  the  parties  to  decree  a  sale  of  the  whole 
premises  in  one  parcel,  in  t£ie  first  instance.  The  court,  in  such  a  case,  will  look 
to  the  pleadings,  and  receive  other  evidence  in  its  discretion,  and  will  consider 
any  stipulations  offered,  and  admissions  of  the  parties  or  of  other  persons,  pre- 
sented to  it  on  the  hearing.     (Gregory  v.  Campbell,  16  How.  Pr.  419.) 
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cause  for  further  directions. (v)  In  such  cases,  if  the  facts  which  form 
the  ground  of  the  application  are  not  admitted  by  the  parties  inter- 
ested, or  if  all  or  any  of  the  parties  interested  are  not  competent  to 
make  an  admission,  they  must  be  verified  by  affidavit. (w) 

A  creditor  whose  claim  has  been  admitted  by  the  master,  has  a  right 
to  appear  upon  the  hearing  of  the  cause  for  further  directions,  to  pro- 
tect his  own  interest.  And  he  may  do  so  without  presenting  a  peti- 
tion for  liberty  to  appear,  provided  he  desires  to  take  advantage  of 
nothing  but  what  appears  in  the  report.(«) 

Upon  the  hearing  on  further  directions,  if  the  party  has  not  excepted 
to  the  master's  report,  he  is  concluded  by  the  findings  therein ;  but  if 
all  the  circumstances  appear  upon  the  face  of  the  report,  a  question 
decided  by  the  master  may  be  opened  on  further  directions  without 
any  exceptions  having  been  taken.(^)  So,  if  the  master  has  exceeded 
his  authority,  and  a  party  has  omitted  to  take  exceptions,  he  is  not 
concluded  by  the  confirmation  of  the  report.  (2) 

A  party  cannot,  on  the  hearing  for  further  directions,  object  to  evi- 
dence which  has  been  entered  in  the  decree  as  read,  on  the  ground  that 
the  witness  is  interested,  or  on  any  other  ground ;  the  question  being 
concluded  by  the  decree.  Neither  can  a  party  object,  upon  such  hear- 
ing, to  any  evidence  which  the  master  has  received,  and  noticed  as 
the  basis  of  his  report.  If  a  party  desires  to  exclude  such  evidence 
from  being  entered  in  the  report,  he  must  take  exceptions. (a) 

If  the  interest  of  a  party  in  the  fund  in  court,  or  any  part  of  it,  which 
is  to  be  disposed  of  on  further  directions,  has  been  sold  or  assigned, 
the  purchaser  or  assignee  may  apply  by  a  special  petition,  to  come  on 
with  the  further  directions,  that  the  money  may  be  paid  over  to  him. 
This  petition  need  only  be  served  on  the  vendor  or  assignor  of  the 
share. (b)  Sometimes  a  petition  of  this  nature  is  presented  before  the 
hearing  on  further  directions ;  and  the  order  then  is  that  the  money 
shall  not  be  paid  out  without  notice  to  the  petitioner. (c)  (5) 

(»)  2  Dan.  974. 

(w)  Id.  975. 

(a:)  Young  v.  Everest,  1  Enss.  &  My.  426. 

(y)  Adams  v.  Claxton,  6  Ves.  280.    Evertson  v.  Givan,  16  How.  Pr.  25. 

(2)  Lewis  v.  Loxhatn,  1  Mer.  179. 

(a)  2  Smith,  370. 

(6)  Id.  ib. 

(c)  Id.  ib. 


(5)  In  England,  under  the  modern  practice,  arising-  out  of  the  Chancery  Amend- 
ment Act,  a  cause  is  continuously  before  the  same  judge  ;  and  when  an  inquiry  is 
directed,  the  hearing  is  simply  adjourned  until  after  the  inquiry  has  been  made, 
when  it  is  set  down  for  further  consideration.  (2  Daniell's  Ch.  Pr.  3d  Am.  ed. 
1450.) 
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[*562]  *SECTION   IV. 

WHAT   MAY   BE   ORDERED   UPON   FURTHER   DIRECTIONS. 

At  the  hearing  upon  further  directions,  the  court  will  make  such 
further  order  in  the  cause  as,  upon  reading  the  master's  report,  appears 
to  be  consistent  with  the  justice  of  the  case,  as  it  stands  upon  the 
decree  and  report ;  unless  it  is  dissatisfied  with  the  manner  in  which 
the  master  has  executed  the  duties  imposed  upon  him  by  the  decree ; 
in  which  case  it  will  send  it  back  to  him  to  review  his  report,  or  such 
part  of  it  as  the  court  sees  reason  to  be  dissatisfied  with.(d) 

Where  a  question  has  been  raised  upon  the  pleadings,  but  no  direc- 
tion or  reservation  of  it  has  been  made  by  the  decree,  the  court  will  not 
take  it  into  consideration  upon  further  directions. (e)  (6) 

In  general,  a  decree  cannot  be  altered  on  further  directions ;  but  it 
must  be  re-heard.(/)  (7) 

The  court  may  decree  interest  on  a  debt,  under  the  reservation  of 
further  directions,  although  the  question  was  not  expressly  reserved 
by  the  original  decree,  (g) 

Ul)  2  Dan.  96G. 

(e)  Id.  ib.    Le  Grand  v.  Whitehead,  1  Rnss.  300. 
(/)Lord  Shipbrooke  v.  Lord  Hinohinbrooke,  13  Ves.  394. 

ig)  Goodyere  v.  Ltike,  Amb.  584.    Crenze  v.  Hunter,  4  Bro.  C.  C.  318.    See  also  Maghee  v. 
Mahon,  1  Molloy,  147. 


(6)  The  principle  is  settled  that  chancery  will  not,  on  further  directions,  decide 
a  question  not  reserved  in  the  original  decree.  (Lee  v.  Prindle,  12  Gill.  &  John. 
288.) 

(7)  As  a  general  rule,  the  court  'will  not,  upon  the  hearing  for  further  considera- 
tion, alter  the  original  decree,  or  direct  that  which  is  inconsistent  with  it.  (2  Dan. 
Ch.  Pr.  3d  Am.  ed.  1452.)  But  where  a  cause  comes  on  for  hearing  on  exceptions  to 
a  master's  report,  and  for  directions  for  a  final  decree,  it  is  not  irregular  for  a. 
judge  to  reverse  his  decision,  nnder  which  the  reference  was  made,  and  dismiss 
the  bill,  if  he  thinks  it  ought  to  be  dismissed.  He  is  not  obliged  to  enter  a  final 
decree  which  he  believes  to  be  erroneous.  (Fbumiquet  v.  Perkins,  16  How.  U.  S. 
84.     See  Topp  v.  Pollard,  24  Miss.  682.) 

The  court  will  not,  however,  on  further  consideration,  charge  executors  with 
wilful  default.  Thus,  in  the  case  of  Garland  v.  Littlewood,  (1  Beav.  527,)  where 
the  original  decree  contained  no  declaration  or  inquiry,  as  to  the  wilful  default 
on  the  part  of  the  defendants,  who  were  executors  and  trustees,  the  court  refused 
at  the  hearing  upon  further  directions,  to  make  any  order  charging  them  with 
wilful  default,  or  to  direct  an  inquiry  upon  the  subject,  notwithstanding  the 
report  laid  a  foundation  for  such  an  inquiry.  (See  also  Cooper  v.  Carter,  2  De  G. 
Mac.  &  Gor.  292 ;  Green  v.  Radley,  2  Beav.  294 ;  Jones  v.  MorraU,  2  Sim.  N.  S. 
241 . )  Neither  will  such  an  order  be  made  upon  a  qualified  admission  by  the 
defendant.     (Pelham  v.  Hilcler,  1  Y.  &  C.  C.  C.  3.) 
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And  not  only  will  the  computation  of  simple  interest  be  so  directed, 
but  where  the  court  finds  large  sums  of  money  in  the  hands  of  an 
agent,  receiver,  trustee,  or  personal  representative,  it  will  direct  the 
master  to  ascertain  the  balances  from  time  to  time  in  the  hands  of  an 
accounting  party,  and  to  compute  interest  on  them.  (Ji)  The  court  has 
even  gone  the  length,  on  further  directions,  of  charging  an  accounting 
party  with  interest  on  the  balances  in  his  hands,  not  only  where  there 
was  no  reservation  of  the  question  of  interest  by  the  original  decree, 
but  even  where  the  original  bill  did  not  pray  that  they  might  be  so 
charged,  (i) 

But  after  the  usual  decree  for  an  account  against  an  administrator, 
[*563]  *the  complainant,  on  the  cause  coming  on  for  further  direc- 
tions, cannot  obtain  by  petition,  on  facts  disclosed  by  affidavits,  a 
reference  to  the  master  to  make '  inquiries  as  to  the  balances  in  his 
hands  from  time  to  time,  with  a  view  to  charge  him  with  interest.(A) 

After  a  direction  of  a  trial  at  law,  however,  reservation  of  general 
objections  will  be  taken  to  include  costs,  interest,  and  everything. (I) 

And  not  only  will  the  court,  in  cases  where,  upon  the  decree,  and 
the  report  under  it,  a  proper  ground  appears  for  giving  interest,  direct 
it  to  be  computed,  on  further  directions,  though  the  question  of  inter- 
est has  not  been  reserved  by  the  original  decree ;  but  it  will,  if  the 
report  makes  a  new  case  against  the  defendant  for  charging  him  with 
sums  which,  but  for  his  wilful  default,  he  might  have  received,  make 
an  order  for  so  charging  him,  on  further  directions ;  even  where  it 
was  prayed  by  the  bill  and  refused  at  the  hearing  from  deficiency  of 
proof,  (m) 

So,  although  a  receiver  has  been  refused  upon  the  hearing  of  the 
cause,  yet  if  upon  the  report  a  new  state  of  facts  appears,  e.  g.  a  bal- 
ance in  the  hands  of  the  defendant,  the  court  will  entertain  a  renewed 
application  for  a  receiver,  upon  the  hearing  on  further  directions. (n) 

But  the  court  will  not  make  any  order  upon  further  directions  which 
will  have  the  effect  of  varying  or  impugning  the  original  decree ;  even 
though  a  new  state  of  circumstances  appears  by  the  master's  report, 
showing  that  if  the  facts,  as  they  are  stated  upon  the  report,  had  been 
before  the  court  at  the  time  when  it  pronounced  the  decree,  it  would 
not  have  given  the  directions  contained  in  the  original  decree. (o)    Thus, 

(ft)  Pearse  v.  Green,  1  Jac.  &  W.  135. 

(i)  Id.  ib.    Good  v.  Blewit  there  cited     Turner  v.  Turner,  1  Jac.  &  W.  43.    Wilson  v.  Met- 
calfe, 1  Russ.  530. 
[k)  Pamell  v.  Price,  14  Ves.  502. 
(2)  Champ  v.  Mood,  2  Ves.  470. 
(m)  Franklin  v.  Beamish,  2  Molloy,  383. 
(n)  Attorney  Gen.  v.  Mayor  of  G'alway,  1  Molloy,  95. 
(0)  Wilson  v.  Metcalfe,  1  Knss.  530. 
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when  costs  have,  at  the  hearing,  been  ordered  to  be  taxed  as  between 
solicitor  and  client,  the  court  will,  at  the  hearing,  upon  further  direc- 
tions, direct  the  subsequent  costs  to  be  taxed  upon  the  same  principle. 
It  will  not,  however,  consider  itself  bound  by  a  previous  direction  to 
tax  costs  as  between  solicitor  and  client,  made  upon  petition  and  by 
consent,  where,  upon  further  directions,  it  appears  that  there  is  no  case 
to  warrant  such  a  mode  of  taxation,  (p) 

As  no  variation  can  be  made  in  the  original  decree,  upon  the  hearing 
for  further  directions,  neither  will  the  court  entertain  an  objection  to  it 
upon  a  ground  which  might  have  been  made  at  the  original  hearing.(g') 


{p)  Trezevant  v.  Frazer,  cited  2  Dan.  971. 
(q)  Pritchard  v.  Draper,  1  Euss.  &  My.  191. 
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INTERLOCUTORY  APPLICATIONS,  AND  OTHER  INCIDENTAL  PRO- 
CEEDINGS IN  A  CAUSED) 


Havino  in  the  two  previous  Books  treated  of  the  most  usual  and 
ordinary  proceedings  in  a  cause,  from  its  commencement  to  a  decree, 
and  of  the  proceedings  subsequent  to  the  decree,  whether  for  the 
purpose  of  enforcing,  or  correcting  or  reversing  it,  we  propose  in  the 
present  Book  to  direct  the  reader's  attention  to  some  of  the  various 
applications  and  incidental  proceedings  occurring  from  time  to  time  in 
the  progress  of  a  cause,  and  which  have  not  already  been  noticed. 

And  first,  of  Interlocutory  Applications. 

An  interlocutory  application  is  a  request  made  to  the  court,  for  its  aid 
in  a  matter  arising  in  the  course  of  the  cause.  It  may  either  relate  to 
the  process  of  the  court,  or  to  the  protection  of  the  property  in  litiga- 
tion pendente  lite,  or  to  any  other  matter  upon  which  the  interference 
of  the  court  is  required,  at  any  time. 

Applications  of  this  nature  are  made  either  orally,  or  in  writing. 
In  the  former  case  they  are  called  motions  ;  in  the  latter,  petitions. 


(1)  Interlocutory  remedies,  being  necessary  to  the  granting-  of  equitable  relief, 
are  substantially  retained  in  the  practice  under  the  Code.  Their  application,  how- 
ever, is  as  a  general  rule,  confined  to  the  same  class  of  cases  to  which  they 
formerly  belonged,  viz.,  actions  for  equitable  relief.  The  Code,  by  its  provisions 
respecting  "provisional  remedies,"  has  laid  down  the  practice  in  regard  to  some 
of  these  proceedings ;  and  of  course  so  much  of  the  old  practice  as  conflicted  with 
those  provisions -is  abrogated.  (Van  Sant.  Eq.  Pr.  21.)  But  as  these  general 
provisions  of  the  Code  do  not  profess  to  embrace  all  the  details  of  practice,  it 
became  necessary  to  provide  for  the  application  of  the  rules  of  the  former  practice 
to  cases  not  specially  provided  for  by  the  new.     (lb.)    This  has  been  done  by 
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§  469  of  the  Code,  which  directs  that  "the  present  rules  and  practice  of  the  courts 
in  civil  actions,  inconsistent  with  this  act,  are  abrogated ;  but  when  consistent  with 
this  act,  they  shall  continue  in  force,  subject  to  the  power  of  the  respective  courts 
to  relax,  modify  or  alter  the  same." 

Rule  93  of  the  Supreme  Court  provides  that  "in  cases  where  no  provision  is 
made  by  statute,  or  by  these  rules,  the  proceedings  shall  be  according  to  the  cus- 
tomary practice,  as  it  has  heretofore  existed  in  the  court  of  chancery  and  supreme 
court,  in  cases  not  provided  for  by  the  statute,  or  the  written  rules  of  the  court." 

Section  468  of  the  Code  provides  that  if  a  case  shall  arise  in  which  an  action  for 
the  enforcement  or  protection  of  a  right,  or  the  redress  or  prevention  of  a  wrong, 
cannot  be  had  under  its  provisions,  the  former  practice  may  be  adopted,  so  far  as 
may  be  necessary  to  prevent  a  failure  of  justice. 

The  changes  in  the  practice,  introduced  by  the  Code,  relate  almost  exclusively 
to  civil  actions,  and  not  to  special  proceedings.  These  remain,  for  the  most  part, 
subject  to  the  rules  previously  governing  them.  (Van  Sant.  Eq.  Pr.  22.)  The 
Coue  defines  an  action,  and  declares  that  every  other  remedy  is  a  special  proceed- 
ing. (§§  2,  3.)  And  that  part  of  the  Code  which  professes  to  regulate  proceed- 
ings in  courts  of  justice,  relates  to  "civil  actions  "  only.     (Van  Sant.  Eq.  Pr.  22.) 

The  provisional  remedies  in  civil  actions,  provided  by  the  Code,  are  :  1.  Arrest 
and  bail ;  2.  Claim  and  delivery  of  personal  property ;  3.  Injunction  ;  4.  Attach- 
ment (of  property ;)  5.  Receivers;  6.  Deposit  of  money,  etc.,  in  court;  7.  Ordering 
defendant  to  satisfy  that  part  of  a  claim  admitted  to  be  just.  (Code,  §§  178  to 
205 ;  206  to  217 ;  218  to  226 ;  227  to  244.)  To  these  remedies  may  be  added  the 
writ  of  ne  exeat,  which,  although  not  expressly  recognized  or  retained  by  the 
Code,  has  been  considered  by  the  supreme  court  as  still  existing.  (See  Van  Sant. 
Eq.  Pr.  409,  and  cases  there  cited ;  Breck  v.  /Smith,  54  Barb.  212 ;  Bushnell  v. 
Bushnell,  15  id.  399;  S.  C.  7  How.  Pr.  389;  Neville  v.  Neville,  22  How.  500.) 

Arrest  and  bail,  claim  and  delivery  of  personal  property,  and  attachments  (of 
property,)  do  not  properly  belong  to  this  work.  Injunctions,  receivers  and  ne 
exeats  will  be  considered  in  future  chapters.  (See  Chapters  V,  VI  and  VII, 
Book  III.) 

Deposit  of  money,  etc,  in  court.  Section  244  of  the  Code  (sub.  5)  directs  that 
where  it  is  admitted,  by  the  pleading  or  examination  of  a  party,  that  he  has  in 
his  possession,  or  under  his  control,  any  money  or  other  thing  capable  of  delivery, 
which,  being  the  subject  of  the  litigation,  is  held  by  him  as  trustee  for  another 
party,  or  which  belongs  or  is  due  to  another  party,  the  court  may  order  the  same 
to  be  deposited  in  court,  or  delivered  to  such  party,  with  or  without  security,  sub- 
ject to  the  further  direction  of  the  court.  Whenever,  in  the  exercise  of  its  author- 
ity, a  court  shall  have  ordered  the  deposit,  delivery  or  conveyance  of  money  or 
other  property,  and  the  order  is  disobeyed,  the  court,  besides  punishing  the  dis- 
obedience as  for  contempt,  may  make  an  order  requiring  the  sheriff  to  take  the 
money  or  property  and  deposit,  deliver  or  convey  it,  in  conformity  with  the 
direction  of  the  court. 

Where  it  appears  by  the  pleadings  that  the  plaintiff  deposited  money  with  the 
defendant  to  pay  for  him  to  a  third  party,  (the  defendant  being  surety  for  the 
payment  thereof  to  such  third  party,)  which  money  is  in  the  defendant's  posses- 
sion, the  court  will  order  it  to  be  deposited  in  court,  or  paid  to  such  third  party, 
under  the  above  subdivision.     (Burhans  v.  Carey,  4  Sandf.  706.) 

Ordering  defendant  to  satisfy  that  part  of  a  claim  admitted  to  be  just.  Section 
244  of  the  Code  (sub.  5)  also  directs  that  where  the  answer  of  the  defendant 
expressly,  or  by  not  denying,  admits  part  of  the  plaintiff's  claim  to  be  just,  the 
court,  on  motion,  may  order  such  defendant  to  satisfy  that  part  of  the  claim,  and 
may  enforce  the  order  as  it  enforces  a  judgment  or  provisional  remedy. 

An  order  will  be  made,  under  this  subdivision,  where  the  defendant,  by  his 
answer,  admits  a  part  of  the  plaintiff's  claim  to  be  just,  notwithstanding  that  the 
defendant  has  made  an  offer  in  writing  to  allow  the  plaintiff  to  take  judgment  for 
the  sum  admitted  to  be  due.  (Meyers  v.  Trimble,  1  Ab.  220 ;  S.  C.  3  E.  D.  Smith, 
607,  aff'd.)  Where  a  fund  in  litigation  has  been  brought  into  court,  and  the 
defendant  admits  that  a  part  of  the  fund  is  due  to  the  plaintiff,  disputing  his  claim 
to  the  residue,  the  court  may  order  the  part  so  admitted  to  be  due  to  be  paid 
over  to  the  plaintiff,  without  prejudice  to  his  further  claims.  (Merritt  v.  Thomp- 
son, 3  E.  D.  Smith,  599;  S.  C.  10  How.  Pr.  428;  1  Ab.  223.)  The  circumstance 
that  the  defendant,  both  before  and  since  the  action  was  brought,  has  offered  to 
pay  the  plaintiff  the  sum  so  admitted  to  be  due,  provided  it  should  be  accepted  in 
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full  satisfaction,  or  that  he  has  offered  to  allow  judgment  to  be  taken  for  that  sum, 
is  no  reason  for  refusing-  such  order.     (lb.) 

Section  244,  sub.  5,  applies  as  well  where  the  plaintiff's  cause  of  action,  as  set 
up,  is  single  and  entire,  and  the  answer  admits  a  part  thereof  to  be  just,  as  where 
the  complaint  proceeds  upon  more  than  one  cause  of  action,  or  more  than  one 
item  of  claim,  one  of  which  is  admitted  to  the  precise  extent  wherein  it  is  set  up 
by  the  plaintiff.  (Quiatard  v.  Secor,  3  E.  D.  Smith,  614 ;  S.  C.  1  Ab.  393 ;  Rus- 
sell v.  Meacham,  lti  How.  Pr.  193;  Tracy  v.  Humphrey,  5  id.  155;  S.  C.  3  Code  R. 
190.)  And  as  well,  also,  where  the  answer  alleges  that  not  more  than  a  sum 
named  is  due,  as  where  it  concedes  affirmatively  that  a  certain  amount  is  due. 
(lb.)  An  admission,  in  the  answer,  that  a  part  of  the  plaintiff's  claim  is  just, 
authorizes  the  granting  of  the  order,  although  the  defendant  has,  before  answer, 
served  an  offer  to  allow  judgment  for  the  sum  admitted  to  be  due.  (lb. ;  Dusen- 
berry  v.  Woodward,  1  Ab.  443.) 

Under  this  subdivision,  a  partner  who,  by  his  answer,  admits  that  he  has  in  his 
hands  partnership  funds,  which,  on  his  statement,  appear  to  belong  to  the  admin- 
istrators of  his  deceased  partner,  will  be  ordered  to  pay  over  such  funds  to  them, 
although  there  are  outstanding  contested  claims  against  the  firm,  and  it  has 
claims  to  enforce  which  will  require  time  and  disbursements.  (Roberts  v.  Law,  4 
Sandf .  642. )  The  order  for  such  payment  will,  however,  require  the  administra- 
tors to  give  security  to  the  surviving  partner  to  contribute  to  the  outstanding 
claims,  if  established,  and  to  pay  their  share  of  the  expenses  that  may  be  incurred 
in  prosecuting  the  demands  of  the  firm.  The  surviving  partner  will  also  be  per- 
mitted to  retain  sufficient  to  cover  such  claims  against  the  deceased  partner  as  are 
contested  in  the  suit  in  which  the  order  is  made.     (lb.) 

On  a  motion  to  strike  out  part  of  an  answer,  and  for  judgment  on  account  of 
the  frivolousness  of  the  remainder,  the  court  may,  under  §  244,  direct  the  defend- 
ant to  satisfy  to  the  plaintiffs  the  amounts  admitted  by  the  answer  to  be  just,  and 
that  the  order  be  enforced  by  judgment  and  execution  against  the  property  of 
the  defendant,  but  without  prejudice  to  the  rights  of  the  parties  as  to  any  matters 
properly  set  up  in  the  answer  as  a  defence.     (Fosdick  v.  Grrqff,  22  How.  Pr.  158.) 

A  part  of  an  entire  demand,  arising  upon  a  promissory  note,  may  be  admitted 
by  the  answer,  under  §  244,  and  an  order  made  to  satisfy  the  same  may  be 
enforced  as  a  judgment,  but  it  seems  not  as  a  provisional  remedy.  (Ghiiet  v. 
Murphy,  18  How.  Pr.  411.  See  Baker  v.  Nussbaum,  1  Hilt.  549.  Contra,  Russell 
v.  Meacham,  16  How.  Pr.  193.)  An  order  will  not  be  made,  Under  subdivision  5, 
unless  the  answer  admits  a  specific  sum  to  be  due.  (Bolan  v.  Petty,  4  Sandf.  673.) 
Nor  will  it  be  made  when  the  defendants  by  answer  admit  that  they  have  the 
fund  sought,  but  allege  their  ignorance  as  to  whether  it  belongs  to  him  or  to  a 
third  party,  and  ask  leave  to  pay  it  into  court.  (Bender  v.  Sherwood,  15  How. 
Pr.  258.) 

"Where  the  order  is  personally  served,  and  obedience  to  it  refused,  it  may  be 
enforced  by  attachment  and  punishment  as  for  a  contempt,  unless  some  excuse  is 
shown.  (Meyers  v.  Trimble,  1  Ab.  399 ;  S.  C.  3  E.  D.  Smith,  607.)  But  inability 
to  pay,  unless  the  defendant  has  voluntarily  disabled  himself,  is  an  excuse.  (lb.  ; 
Quintard  v.  Seeor,  3  E.  D.  Smith,  614 ;  S.  C.  1  Ab.  393.)  It  seems  that  it  will  not 
be  enforced  by  attachment  in  any  case  where,  on  final  judgment,  there  could  be 
no  execution  against  the  person.  (Lane  v.  Losee,  11  How.  Pr.  360 ;  S.  C.  2  Ab. 
129  ;  Duncan  v.  Ainslie,  26  Barb.  199  ;  Merritt  v.  Thompson,  3  E.  D.  Smith,  600  ; 
S.  C.  1  Ab.  223 ;  10  How.  Pr.  428.) 

An  order  directing  the  payment  of  the  amount  admitted  to  be  due  by  the 
defendant's  answer,  is  appealable.  (Merrit  v.  Thompson,  1  Ab.  223 ;  S.  C.  3  E. 
D.  Smith,  600;  10  How.  Pr.  428.) 

A  provisional  remedy  is  only  auxiliary  to  the  ultimate  relief,  and  should  never 
usurp  or  anticipate  the  office  and  effects  of  a  trial  on  the  merits.  (Popper  v. 
Schneider,  38  How.  34;  S.  C.  7  Ab.  N.  S.  56.) 
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[*566]  "CHAPTER  I. 

MOTIONS. 

Sect.  1.  Nature  and  Kinds  op. 

2.  Motions  op  Course. 

3.  Special  Motions. 

4.  What  may  be  Effected  by. 


SECTION    I. 


NATURE   AND   KINDS   OF   MOTIONS. 


A  motion  is  an  application  made  ere  tenus  for  an  order  of  the  court.(l) 

A  motion  may  be  made  by  or  on  behalf  of  any  of  the  parties  to  the 

record ;  provided  such  party  is  not  in  contempt.     But  an  individual 

who  is  not  a  party  to  the  record,  cannot,  in  general,  be  allowed  to 


(1)  By  the  Code,  also,  a  motion  is  defined  to  be  "an  application  for  an  order." 
(Code,  §  401,  sub.  1.)  It  is  a  method  of  correcting  an  error  in  legal  proceedings 
which  is  merely  one  of  form,  arising  out  of  a  departure  from  the  settled  rules  of 
court  practice.  (Libby  v.  Mosekrans,  55  Barb.  202.)  When  the  error  arises  from 
a  failure  of  the  court  itself  to  recognize  and  apply  the  law  affecting  the  rights  in 
controversy,  an  appeal  is  the  appropriate  remedy,  and  not  a  motion.     (lb.) 

An  application  for  a  commission  to  take  testimony  is  a  motion.  (Erwin  v.  Voor- 
Tiees,  26  Barb.  127  ;  Sturgess  v.  Weed,  13  How.  Pr.  130.)  So  is  an  application  for 
judgment,  under  §  247  of  the  Code.  (Roberts  v.  Clark,  10  How.  Pr.  451 ;  Gould 
v.  Carpenter,  7  id.  97.  But  see  Bentley  v.  Jones,  3  Code  Rep.  37 ;  S.  C.  4  How. 
Pr.  335  ;  King  v.  Stafford,  5  id.  30. )  An  application  for  a  rehearing  at  general 
term,  by  way  of  appeal  from  a  single  judge,  is  a  motion,  (Van  Wyck  v.  Alliger, 
1  Code  Rep.  68 ;  S.  C.  3  How.  Pr.  292 ;)  and  an  appeal  under  §  349  of  the  Code 
is  within  the  definition  of  a  motion  contained  in  §  401.  (Savage  v.  Darrow,  4  How. 
Pr.  74  ;  S.  C.  2  Code  Rep.  57:)  But  an  application  to  have  the  costs  of  an  appeal 
from  a  surrogate's  decree  taxed,  is  not  a  motion.  (JBrockway  v.  Jewett,  16  Barb. 
590.) 

The  application  to  appoint  a  receiver  in  supplementary  proceedings  is  not  a 
motion,  within  section  402  of  the  Code,  so  as  to  require  a  notice  of  eight  days. 
(Leggett  v.  Sloan,  24  How.  479.) 
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apply  by  motion.     A  person,  however,  who  is  quasi  a  party  to  the 
record — such  as  a  creditor  coming  in  under  a  decree,  or  a  purchaser 
under  a  decree  of  the  court — may  apply  to  the  court  by  motion,  (a) 
Motions  are  either  of  course,  or  special.(2) 


SECTION   II. 

MOTIONS   OF   COURSE. 

A  motion  of  course  is  where,  by  a  standing  rule,  or  the  known  course 
of  the  court,  the  object  of  it  is  granted  upon  asking  for  it,  and  without 
hearing  both  sides.  No  notice  of  such  a  motion  is  necessary ;  as  the 
[*567J  *court  will  not  hear  any  defence  to  it. (6)  But  if' the  order 
entered  upon  a  motion  of  course  is  to  the  prejudice  of  the  opposite 
party,  or  obtained  upon  a  false  suggestion,  he  may  move  to  set  it 
aside,  (c) 

Motions  of  course  by  our  practice  are  those  upon  which  the  orders 
are  entered  by  the  register  or  clerk,  at  the  request  of  the  party,  and 
without  any  actual  application  having  been  made  to  the  court. 

Motions  of  this  class  will  be  more  particularly  noticed  when  we  come 
to  speak  of  Orders. 

(a)  3  Dan.  248. 

(6)  Prac.  Keg.  245  ;  1  Newl.  199. 

(o)  Id.  ib.    1  Newl.  201.    Eyles  v.  Ward,  Mos.  255. 


(2)  Motions  of  course  and  special  motions  have  become  obsolete  under  the  pres- 
ent practice.  (Van  Sant.  Eq.  Pr.  426.)  Since  the  Code,  every  "  application  for 
an  order  "  is  a  special  motion.  (Code,  §  401,  sub.  1.)  But  motions  are  still  either 
ex  parte,  or  upon  notice  to  the  opposite  party. 
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SECTION    III. 

SPECIAL   MOTIONS. 

Nature  of]  A  special  motion  is  one  which  it  is  not  a  matter  of 
course  to  grant,  but  which  requires  some  ground  to  be  laid  for  it, 
either  by  previous  order,  or  by  the  pleadings  in  the  cause,  or  by 
affidavits.  (3) 

Special  motions  are  made  either  ex  parte,  or  upon  notice  to  the  oppo- 
site party. 

Ex  parte  applications.]  Ex  parte  applications  are  made  for  a  great 
variety  of  purposes ;  among  which  are  the  following :  for  an  order  that 
an  absent  defendant  appear ;  that  the  complainant's  bill  be  taken  as 
confessed;  for  a  ne  exeat;  to  show  cause  why  an  injunction  should  not 
issue ;  to  enlarge  time  to  produce  witnesses ;  for  an  order  to  stay  pro- 
ceedings ;  for  time  to  answer,  except,  or  reply ;  for  appointment  of  a 
guardian  ad  litem;  for  an  order  to  compel  payment  of  costs. (d)  To 
which  may  be  added,  for  leave  to  file  a  supplemental  bill,  etc. (4.) 

(d)  See  Rules  25,  28,  30,  32.  86, 114, 125, 146, 171. 


(3)    ENUMERATED  AND  NON-ENUMERATED  MOTIONS. 

By  Rule  47  of  the  Supreme  Court,  motions  are  divided  into  two  classes  :  enumer- 
ated, and  non-enumerated.  Enumerated  motions  are  such  as  arise  on  special  ver- 
dict ;  issues  of  law ;  cases ;  exceptions ;  appeals  from  orders  sustaining-  or  over- 
ruling demurrers  ;■  appeals  from  a  judgment  or  order  granting  or  refusing  a  new 
trial  in  an  inferior  court ;  and  appeals  by  virtue  of  §  348  of  the  Code. 

Non-enumerated  motions  include  all  other  questions  submitted  to  the  court. 

A  motion  for  a  reference  in  an  action  is  a  non-enumerated  motion.  ( Conway  v. 
Hitehins,  9  Barb.  386.)  But  a  motion  for  a  new  trial  is  not  such.  (Van  Schaiclc 
v.  Winne,  8  How.  Pr.  S;  Ellsworth  v.  Gooding,  id.  1.)  Neither  is  an  appeal 
from  an  order  appointing  an  administrator.  (Brockioay  v.  Jewett,  16  Barb.  593.) 
Nor  is  an  appeal  from  an  order  overruling  or  sustaining  a  demurrer.  (Reynolds 
v.  Freeman,  4  Sandf.  702.) 

Enumerated  motions  must  be  noticed  for  the  first  day  of  the  term,  by  either 
party.     (Rule  49,  Supreme  Court.) 

(4)  By  §  414  of  the  Code  it  is  provided  that  where  a  defendant  shall  not  have 
demurred  or  answered,  service  of  notice  or  papers,  in  the  ordinary  proceedings  in 
an  action,  need  not  be  made  upon  him,  unless  he  is  imprisoned  for  want  of  bail. 
In  such  cases,  of  course,  all  motions  in  the  action,  whether  to  the  court  or  a  judge 
at  chambers,  are  ex  "parte. 

Orders  made  out  of  court,  without  notice,  may  be  made  by  any  judge  of  the 
court,  in  any  part  of  the  state  ;  and  they  may  also  be  made  by  a  county  judge  of 
the  county  where  the  action  is  triable,  or  by  the  county  judge  of  the  county  in 
which  the  attorney  for  the  moving  party  resides,  except  to  stay  proceedings  after 
verdict.     (Code,  §  401,  sub.  3.) 

An  order  to  show  cause  may  be  granted  ex  parte.     (Bloodgood  v.  Erie  Railway 
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And  where  an  order  is  made  by  which  a  particular  act  is  to  be  done, 
unless  the  other  party  shall,  within  a  certain  time,  show  cause  to  the 
contrary,  (which  order  is  generally  termed  an  order  nisi,)  the  party 
obtaining  the  order  must,  after  the  expiration  of  the  time  limited  by 
it,  if  no  cause  is  shown,  move  for  another  order  to  confirm  the  previous 
order  nisi  absolute.  The  motion  in  this  case  requires  no  notice  ;  but 
it  must  be  supported  by  an  affidavit  to  prove  the  due  service  of  the 
order  nisi.{e) 

After  the  bill  has  been  taken  as  confessed,  against  the  defendant, 
[*568]  for'*want  of  appearance,  an  application  for  the  appointment 
of  a  receiver,  or  for  an  injunction  or  ne  exeat  against  the  defendant, 
may  be  made  ex  parte  and  without  notice. (/) 

And  the  16th  rule  provides  that  no  service  of  notices  or  papers  in 
the  ordinary  proceedings  in  a  cause,  shall  be  necessary  to  be  made  on 
a  defendant  who  has  not  appeared  therein. 

The  object  of  ex  parte  motions  is,  usually,  to  prevent  the  perform- 
ance of  some  act  which,  if  performed,  might  cause  irreparable  injury. 
It  is,  therefore,  sometimes  desirable  that  the  party  to  be  affected  by  the 
motion,  should  not  have  any  previous  intimation  thereof.  Where  there 
is  no  danger  that  the  object  of  the  motion  would  be  defeated  if  notice 
were  given,  an  ex  parte  will  not  be  permitted.^) 

Some  of  the  ex  parte  applications  mentioned  above,  may,  by  the 

(e)  3  Dan.  253. 

(/)  Austin  v.  Figneira,  7  Paige,  56. 
(g)  2  Dan.  262. 


Co.  51  Barb.  273.)     But  it  will  not  be  granted  as  a  matter  of  course.    (Androvette 
v.  Bowie,  15  How.  Pi\  75 ;  S.  C.  4  Ab.  440.)  • 

Rule  31  of  the  Supreme  Court  directs  that  if  any  application  for  an  order  be 
made  to  any  judge  or  justice,  and  such  order  be  refused  in  whole  or  in  part,  or  be 
granted  conditionally,  or  on  terms,  no  subsequent  application  upon  the  same  state 
of  facts  shall  be  made  to  any  other  judge  or  justice  ;  and  if,  upon  such  subsequent 
application,  any  order  be  made,  it  shall  be  revoked. 

This  rule  does  not  apply  to  motions  made  to  the  eourt  on  notice.  It  relates 
exclusively  to  ex  parte  applications  made  out  of  court  to  a  judge  or  justice,  upon 
affidavits.     (Belmont  v.  Erie  Railway  Co.  52  Barb.  637.) 

The  court  will  sometimes  refuse  to  hear  an  application  ex  parte,  and  direct 
notice  to  be  given,  if  the  order  asked  for  is  not  required  by  some  pressing  emer- 
gency ;  or  when  no  necessity  exists  that  the  party  to  be  affected  by  the  motion 
shall  not  have  any  previous  intimation  thereof.  (Van  Sant.  Eq.  Pr.  427.)  So, 
also,  instead  of  granting  an  absolute  order  on  an  ex  parte  motion,  the  court  will 
sometimes  grant  an  order  to  show  cause,  restraining  the  defendant  in  the  mean- 
while, if  necessary;  or  staying  his  proceedings.     (Id.  428.) 

"When  required  to  be  made  to  the  eourt,  ex  paHe  applications  must  be  made  on 
a  regular  motion  day,  or  at  a  regular  or  special  term.     (lb. ) 

An  application  to  the  court  to  remove  a  mere  technical  objection  may  be  made 
ex  parte,  or  on  such  notice  as  the  court  shall  direct.  (Matter  of  Patterson,  4  How. 
Pr.  34.) 

133 


568  INTERLOCUTORY  APPLICATIONS,  ETC.  [Book  III. 

rules,  be  made  to  masters  or  other  officers  of  the  court.  Whenever 
they  are  required  to  be  made  to  the  court,  they  must  be  made  on  a 
regular  motion  day,  or  at  a  regular  term  of  the  court;  unless,  in  a 
case  of  emergency,  the  court  consents  to  hear  them,  in  vacation.(^) 

In  hearing  motions,  whether  at  a  regular  or  special  term,  the  court 
always  gives  preference  to  ex  parte  applications. 

Ex  parte  applications  must  be  supported  by  the  affidavit  of  the  party 
applying  for  them,  and  by  such  collateral  affidavits  or  papers  as  may 
be  necessary  to  make  out  a  sufficient  case  for  the  interference  of  the 
court,  (i) 

Special  'motions  upon  notice.}  When  an  application  to  the  court  is 
not  of  course,  nor  such  as  can  be  made  ex  parte,  written  notice  of  such 
application  must  be  served  on  the  opposite  party.  (5) 

Therefore,  where  a  reference  to  make  preliminary  inquiries,  prepar 
atory  to  the  hearing  of  a  cause  is  necessary  or  proper  in  a  case  in 
which  the  rules  do  not  authorize  the  entry  of  a  common  order,  if  such 
entry  is  not  assented  to  by  all  the  parties  interested  therein,  a  special 
application  must  be  made  to  the  court,  upon  due  notice  to  all  such  par- 
ties as  have  appeared  in  the  suit.  (A) 

(h)  Rule  4. 

(i)  3  Dan.  252. 

(A-)  Corning  v.  Baxter,  6  Paige,  178. 


(5)  Notice,  when  necessary;  order  to  show  cause. 

Rule  46  of  the  Supreme  Court  directs  that  all  motions  (that  is,  those  which  are 
not  ex  parte)  shall  be  brought  before  the  court  on  a  notice ;  or,  when  a  notice  of 
less  than  eight  days  is  prescribed  by  the  judge  or  court,  under  §  402  of  the  Code, 
by  an  order  to  show  cause.  Such  order  to  show  cause  can  only  be  granted  when 
a  special  reason  for  a  notice  less  than  eight  days  appears  on  the  papers  pre- 
sented^ and  the  party  must,  in  his  affidavit,  state  the  present  condition  of  the 
action,  and  whether  at  issue,  and  the  time  appointed  for  holding  the  next  circuit 
in  the  county  where  the  action  is  triable.  The  order  must  (except  in  the  first 
judicial  district)  be  returnable  only  before  the  judge  who  grants  it,  or  at  a  special 
term  in  the  district  in  which  such  judge  resides. 

An  order  to  show  cause  cannot  be  granted  for  a  time  less  than  eight  days,  unless 
the  papers  on  which  it  is  founded  show  some  reason  therefor.  (Springsteen  v. 
Powers,  4  Rob.  624.) 

Orders  to  show  cause  are  not  granted  as  a  matter  of  course.  When  the  appli- 
cation is  presented  in  the  objectionable  form  of  an  intermediate  restraining  clause, 
without  security,  it  should  be  well  considered  before  being  allowed.  (Androvette 
v.  Bowne,  15  How.  Pr.  75 ;  S.  C.  4  Ab.  440.)  The  Code,  as  a  general  rule, 
requires  that  motions  shall  not  be  made  without  a  notice  of  eight  days ;  and 
although  the  court  or  judge  may  prescribe  a  shorter  time,  or  even  dispense  with 
notice  altogether,  the  power  was  intended  to  be  confined  to  exceptional  cases,  and 
not  to  be  exercised  indiscriminately  on  all  occasions.     (lb.) 

When  there  has  been  a  general  appearance,  an  application  for  leave  to  amend 
the  summons  must  be  on  notice.     (Hewitt  v.  Howell,  8  How.  Pr.  346.) 

An  order  to  show  cause  is  equivalent  to  a  notice  of  motion,  and  merely  shortens 
the  notice  required  by  law.  (Parmenter  v.  Roth,  9  Ab.  N.  S.  385.)  It  does  not 
indicate  any  opinion  upon  the  merits  of  the  application.  (Thompson  v.  Erie  Rail- 
way Co.  9  Ab.  N.  S.  233.) 
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When  to  be  made.]  (6)  The  first  and  third  Tuesdays  of  every  month, 
during  the  vacations,  are  assigned  for  hearing  motions  and  petitions 
before  the  chancellor  at  the  capitol  in  the  city  of  Albany;  except 
between  the  May  and  August  terms,  when  they  are  to  be  heard  at 
the  chancellor's  dwelling  house  at  Saratoga  Springs.  The  second  and 
fourth  Tuesdays  are  assigned  for  hearing  motions,  etc.,  before  the  vice 
[*569]  chancellors,  *or  at  their  places  of  residence  respectively,  or  at 
such  other  places  as  they  may  appoint :  except  that  in  the  first  circuit 
such  special  terms  are  to  be  held  at  the  city  hall  in  the  city  of  New 
York;  and  in  the  third  circuit,  at  the  capitol  in  the  city  of  Albany. (I) 

{l)  Enle  3. 


(6)  Motions,  when  to  be  made. 
By  Rule  54  of  the  Supreme  Court,  non-enumerated  motions  other  than  appeals 
from  orders,  made  in  term  time,  at  a  general  term,  will  be  heard  on  the  first  day, 
and  Thursday  of  the  first  week,  and  Friday  of  the  second  week  of  the  term,  imme- 
diately after  the  opening:  of  the  court  on  that  day,  unless  otherwise  ordered. 
Except  in  the  first  judicial  district,  a  party  attending  pursuant  to  notice  to  oppose 
a  non-enumerated  motion,  may,  if  the  same  shall  not  be  made  on  the  day  for 
which  it  is  noticed,  at  the  close  of  that  order  of  business,  take  a  rule  against  the 
party  giving  the  notice,  for  costs  for  attending  to  oppose. 

By  Rule  49,  enumerated  motions  are  required  to  be  noticed  for  the  first  day  of 
the  term,  by  either  party. 

Rule  47  directs  that  non-enumerated  motions  shall  be  heard  at  special  term, 
except  when  otherwise  directed  by  law ;  and  that  contested  motions  shall  not  be 
noticed  or  brought  to  a  hearing  at  any  special  term  held  at  the  same  time  and 
place  with  a  circuit,  except  in  actions  upon  the  calendar  for  trial  at  such  circuit, 
and  in  which  the  hearing  of  the  motion  is  necessary  to  the  disposal  of  the  cause ; 
and  except,  also,  that  in  counties  in  which  no  special  term,  distinct  from  a  circuit, 
is  appointed  to  be  held,  motions  in  actions  triable  in  any  such  county  may  be 
noticed  and  brought  on  at  the  time  of  holding  the  circuit  and  special  term  in  the 
county  in  which  such  actions  are  triable. 

A  motion  to  set  aside  a  proceeding  for  irregularity  must  be  made  promptly,  and 
before  the  moving  party  takes  another  step  in  the  cause.  {Strong  v.  Strong,  1 
Ab.  N.  S.  242 ;  S.  C.  4  Rob.  621 ;  Persse  &  Brooks  Paper  Works  v.  Willet,  14  Ab. 
119.  But  see  Bowen  v.  National  Bank  of  Medina,  34  How.  408  ;  id.  409  n.)  But 
where  the  irregularity  amounts  to  a  jurisdictional  defect,  the  motion  to  vacate 
may  be  made  at  any  time.  (Hallet  v.  Righters,  13  How.  Pr.  43 ;  Borsdorff  v. 
Dayton,  17  Alj.  36  n ;  Grant  v.  Van  Dercook,  8  Ab.  N.  S.  455,  465 ;'  S.  C.  57  Barb. 
165.  See  Hnxford  v.  Bogardus,  40  How.  94 ;  Siincmson  v.  Blake,  12  Ab.  331 ; 
S.  C.  20  How.  484;   Weeks  v.  Merritt,  5  Rob.  610.) 

In  the  Court  of  Appeals,  motions  will  be  heard  on  the  morning  of  the  first  day, 
and  on  the  morning  of  each  following  Tuesday  during  the  term,  before  taking  up 
the  calendar.     (Rule  13,  Court  of  Appeals.) 

A  motion  may  be  made  at  a  special  term  for  a  new  trial,  upon  the  ground  that 
the  verdict  is  against  the  weight  of  evidence,  of  misconduct  of  the  jury,  or  other 
ground,  after  the  entry  of  judgment  on  the  verdict.  {Tracy  \.  Altmyei;  46  N.Y.  598.) 
A  motion  to  dismiss  a  complaint  for  want  of  prosecution,  under  Rule  27  of  the 
Supreme  Court,  can  be  made  only  after  an  issue  of  fact  has  been  joined  in  the 
action.  A  defendant  who  has  procured  an  order  staying  the  plaintiff's  proceed- 
ings until  the  payment  of  certain  costs,  and  extending  the  time  to  answer,  is  not 
entitled  to  relief  under  that  rale.  (Unger  v.  Forty-second  Street,  etc.,  R.  M.  Co. 
6  Rob.  545 ;  S.  C.  4  id.  682 ;  30  How.  443.) 

It  is  discretionary  with  the  court  to  grant  leave  to  insert  new  parties  m  the 
pleadings,  after  an  action  has  been  tried  and  submitted.  {Ford  v.  Belmont,  7 
Rob.  508.) 
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The  business  noticed  for  any  regular  day  may  be  continued  from 
day  to  day,  until  it  is  completed,  or  adjourned  over  to  some  subsequent 
day.  (to) 

When  notice  of  an  application  has  been  given  for  any  motion  day, 
if  the  chancellor  or  vice-chancellor  is  unable  to  attend,  on  that  day, 
the  case  will  stand  over,  of  course,  until  the  next  regular  motion  day, 
or  a  stated  or  special  term  of  the  court  (if  one  intervenes) ;  when  it 
may  be  brought  on  without  further  notice. (n)  (7) 

Motions  may  also  be  made  on  Monday  of  every  week  during  the 
regular  terms ;  when  they  will  have  a  preference  over  calendar  causes. 
But  they  cannot  be  heard  on  any  other  days  in  term,  without  special 
order.  And  among  contested  motions  and  petitions,  those  have  the 
preference  where  the  applicant  has  not  had  an  opportunity  to  make 
the  application  on  any  of  the  regular  motion  days  in  the  preceding 
vacation,  (o) 

In  all  cases  the  motion  must  be  made  on  the  day  for  which  it  is 
noticed,  if  the  party  has  an  opportunity  to  be  heard  on  that  day ; 
unless  the  court  shall  otherwise  direct.(p) 

It  has  been  decided  by  this  court  that  notice  of  a  special  motion 
may  be  given  for  any  other  day  in  term,  as  well  as  for  Monday, 
provided  there  is  a  sufficient  excuse  for  not  giving  the  notice  for  the 
first  motion  day  in  term ;  but  the  court  will  only  hear  motions  on  the 
regular  motion  days  in  term,  unless  by  special  direction,  (q)  (8)  (9) 

(m)  Rule  3. 

(m)  Rule  4. 

(o)  Rule  5. 

ip)  Irlem. 

(g)  McCotter  v.  Grant,  16  February  1830.    M.  S. 


(7)  A  motion  noticed  for  chambers  in  the  first  district,  if  not  heard  on  the  day 
for  which  it  is  noticed,  in  consequence  of  the  inability  of  the  court  to  hear  the 
same',  stands  over,  as  a  matter  of  course,  until  the  next  day,  unless  a  disposition 
is  made  of  it  by  the  direction  of  the  judge,  or  the  consent  of  parties.  (Mathis  v. 
Vail,  10  How.  Pr.  458.) 

(8)  Motions,  where  to  be  made,  and  before  what  court  or  judge. 

Motions  may  be  made  in  the  first  judicial  district  to  a  judge  or  justice  out  of 
court,  except  for  a  new  trial  on  the  merits.     (Code,  §  401,  sub.  2.) 

Orders  made  out  of  court,  without  notice,  may  be  made  by  any  judge  of  the 
court,  in  any  part  of  the  state ;  also  by  a  county  judge  of  the  county  where  the 
action  is  triable,  or  by  the  county  judge  of  the  county  in  which  the  attorney  for 
the  moving  party  resides,  except  to  stay  proceedings  after  verdict.  (lb.  sub.  3.) 
Motions  upon  notice  must  be  made  within  the  district  in  which  the  action  is  tri- 
able, or  in  a  county  adjoining  that  in  which  it  is  triable ;  except  that  where  the 
action  is  triable  in  the  first  judicial  district,  the  motion  must  be  made  therein,  and 
no  motion  upon  notice  can  be  made  in  the  first  judicial  district  in  an  action  triable 
elsewhere.     (lb.  sub.  4.) 

In  the  first  district  the  practice  is  to  hear  all  seriously  contested  motions  at 
special  term,  and,  as  a  general  rule,  to  take  cognizance  at  chambers  of  those  only 
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which  are  unopposed,  or  which  do  not  require  any  long  discussion.  (Van  Sant. 
Eq.  Pr.  434.)  A  regular  calendar  of  motions  for  special  term  is  made  out  each 
month,  and  the  motions  entered  on  that  calendar  are  called  and  brought  on  in 
their  order  accordingly,  a  note  of  each  motion  having  been  previously  filed  with 
the  clerk.  Every  Saturday  in  term  is  set  apart  for  hearing  motions  so  noticed  for 
the  special  term,  and  other  days  are  occasionally  appropriated.     (lb.) 

No  order  to  stay  proceedings  for  a  longer  time  than  twenty  days  shall  be 
granted  by  a  judge  out  of  court,  except  to  stay  proceedings  under  an  order  or 
judgment  appealed  from,  or  upon  previous  notice  to  the  adverse  party.  (Code, 
§  401,  sub.  6.)  ■ 

Rule  47  of  the  Supreme  Court  directs  that  non-enumerated  motions  shall  be 
heard  at  special  term,  except  when  otherwise  directed  by  law ;  but  that  contested 
motions  shall  not  be  noticed  or  brought  to  a  hearing  at  any  special  term  held  at 
the  same  time  and  place  with  a  circuit,  except  in  actions  upon  the  calendar  for 
trial  at  such  circuit,  and  in  which  the  hearing  of  the  motion  is  necessary  to  the 
disposal  of  the  cause  ;  and  except,  also,  that  in  counties  in  which  no  special  term, 
distinct  from  a  circuit,  is  appointed  to  be  held,  motions  in  actions  triable  in  any 
such  county  may  be  noticed  and  brought  on  at  the  time  of  holding  the  circuit  and 
special  term  in  the  county  in  which  such  actions  are  triable. 

Except  in  the  city  of  New  York,  and  with  the  exception  of  certain  cases  speci- 
fied by  law,  in  which  a  motion  may  be  made  at  chambers,  motions  must  be  made 
either  at  a  general  or  special  term.  (Bedell  v.  Powell,  3  Code  Rep.  61.)  But  the 
parties  may  stipulate  that  a  motion  noticed  for  a  special  term  be  heard  before  a 
judge  at  chambers.  (Kelly  v.  Thayer,  34  How.  163.)  An  order  entered  in  pur- 
suance of  such  a  stipulation  should  be  entitled  "as  of  the  special  term,"  and  not 
"  at  chambers  as  of  special  term."     (lb.) 

A  motion  for  a  new  trial  and  assessment  of  damages  under  the  general  road  act 
of  1847  (Laws,  ch.  210)  can  only  be  made  at  special  term.  (Matter  of  Fort  Plain, 
etc.,  Plank  Road  Co.  ex  parte  Ramon,  3  Code  Rep.  148.) 

In  actions  in  the  supreme  coui-t,  a  county  judge,  in  addition  to  the  powers  con- 
ferred upon  him  by  the  Code,  may  exercise  within  his  county  the  powers  of  a 
judge  of  the  supreme  court  at  chambers,  according  to  the  existing  practice,  except 
as  otherwise  provided  in  the  Code.     (Code,  §  403.) 

As  to  the  powers  of  a  county  judge  out  of  court,  see  3  R.  S.  5th  ed.  306,  §  32 ; 
Laws  of  1865,  ch.  413  ;  Laws  of  1871,  ch.  551. 

A  county  judge  has  no  power  under  the  Code  to  hear  a  motion,  as  such,  in  an 
action  pending  in  the  supreme  court.  (Merritt  v.  Slocum,  3  How.  Pr.  309  ;  S.  C. 
1  Code  Rep.  68  ;  Rogers  v.  McElhone,  12  Ab.  292  ;  S.  C.  20  How.  441 ;  Parmmter 
v.  Roth,  9  Ab.  N.  S.  385.)  He  has  no  power  to  issue  an  injunction  order  in  an 
action  in  which  the  place  of  trial  is  out  of  the  county  for  which  he  is  judge. 
(Eddy  v.  Howlett,  2  Code  Rep.  76.  See  Chublmck  v.  Morrison,  6  How.  Pr.  367 ; 
Keeler  v.  Olin,  8  Ab.  N.  S.  449.)  In  making  an  order  in  an  action  pending  in  the 
supreme  court,  he  acts  as  a  justice  of  that  court  at  chambers ;  and  his  orders  are 
to  be  reviewed  in  the  same  manner  as  an  order  at  chambers.  (Ccmklin  v.  Dutcher, 
1  Code  Rep.  N.  S.  49 ;  S.  C.  5  How.  Pr.  386.) 

"When  notice  of  a  motion  is  given,  or  an  order  to  show  cause  is  returnable,  before 
a  judge  out  of  court,  and  at  the  time  fixed  for  the  motion  he  is  absent,  or  unable 
to  hear  it,  the  same  may  be  transferred,  by  his  order,  to  some  other  judge  before 
whom  the  motion  might  originally  have  been  made.  (Code,  §  404.)  Section  404 
applies  to  supplementary  proceedings.  (Holsiein  v.  Rice,  24  How.  135  ;  S.  C.  15 
Ab.  307.     See  Cobb  v.  Harmon,  23  N.  Y.  148,  155 ;  S.  C.  29  Barb.  472.) 

All  motions  noticed  for  chambers  in  the  first  district,  if  not  heard  on  the  day  fdr 
which  they  are  noticed,  in  consequence  of  the  inability  of  the  court  to  hear  the 
same,  stand  over,  as  a  matter  of  course,  until  the  next  day  ;  unless  a  different  dis- 
position be  made  by  the  judge,  on  the  consent  of  parties.  (Mathis  v.  Vail,  10 
How.  Pr.  458.) 

An  order  to  show  cause,  if  returnable  at  special  term,  must  be  granted  at  spe- 
cial term,  and  not  by  a  judge.  If  returnable  before  a  judge,  it  must  be  before 
the  judge  who  made  it.  (Hasbrouck  v.  Ehrich,  7  Ab.  76 ;  Merritt  v.  Slocum,  6 
How.  Pr.  350.)  It  cannot  be  granted  for  a  less  time  than  eight  days,  unless  the 
papers  on  which  it  is  founded  show  some  reason  therefor.  (Springsteen  v,  Pow- 
ers, 4  Rob.  624.) 

A  motion  for  a  new  trial,  and  an  application  for  judgment  on  a  special  verdict, 
or  case  reserved  for  argument  or  further  consideration,  must  in  the  first  instance, 
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be  heard  and  decided  at  the  circuit  or  special  term ;  except  that  when  exceptions 
are  taken,  the  judge  trying  the  cause  may,  at  the  trial,  direct  them  to  be  heard, 
in  the  first  instance,  at  the  general  term,  and  the  judgment  in  the  meantime  sus- 
pended ;  and  in  that  case,  they  must  be  there  heard  in  the  first  instance,  and 
judgment  there  given.  (Code,  §  265.)  And  when,  upon  a  trial,  the  case  presents 
only  questions  of  law,  the  judge  may  direct  a  verdict  subject  to  the  opinion  of  the 
court,  at  the  general  term ;  and  in  that  case,  the  application  for  judgment  must 
be  made  at  the  general  term.     (lb.) 

Subdivision  2  of  §  401  of  the  Code  applies  to  all  motions,  except  one  for  a  new 
trial  on  the  merits.  Hence,  in  the  first  district,  an  order  for  the  appointment  of  a 
guardian  in  partition  may  be  made  by  a  judge  at  chambers.  (Disbrow  v.  Folger, 
5  Ab.  54.) 

Judge  of  "the  court,"  in  sub.  3  of  §  401  of  the  Code,  means  the  court  in  which 
the  action  is  pending.  {Mann  v.  Tyler,  1  Code  Rep.  N.  S.  383 ;  S.  C.  6  How.  Pr. 
236.     See  Otis  v.  Spencer,  8  id.  173.) 

A  county  judge  can  make  an  order  staying  proceedings  on  a  judgment  entered 
upon  a  report  of  referees.  Such  report  and  judgment  is  not  a  verdict,  the  mean- 
ing of  which,  under  section  401  of  the  Code,  is  the  finding  of  a  jury.  ((Ms  v. 
Spencer,  8  How.  Pr.  173.) 

In  order  to  authorize  the  court  to  hear  a  motion,  it  is  not  necessary  to  show  that 
it  is  made  in  some  county  in  the  same  district  with  the  place  of  trial,  or  an  adjoin- 
ing county.  If  it  is  not  thus  made,  the  fact  may  be  shown  in  opposition  to  the 
motion  ;  or  if  not  thus  shown,  it  may  furnish  the  ground  for  a  motion,  to  be  made 
in  the  proper  place,  for  vacating  the  order,  and,  perhaps,  may  justify  the  party 
against  whom  it  is  made  in  treating  it  as  entirely  void.  (Newcomb  v.  Seed,  14 
How.  Pr.  100.) 

The  term  "triable,"  in  sub.  4  of  §  401  of  the  Code,  applies  only  to  the  county 
named  as  the  place  of  trial  in  the  complaint,  (Bangs  v.  Seidell,  13  How.  Pr.  163, 
374 ;  Chubbuck  v.  Morrison,  6  How.  Pr.  367 ;)  which  is  the  county  in  which  the 
venue  is  laid.  (G-mdd  v.  Chapin,  4  How.  Pr.  185  ;  S.  C.  2  Code  Rep.  107;  Canal 
Bank  v.  Harris,  1  Ab.  192;  S.  C.  19  Barb.  587  ;  10  How.  452.)  If  no  place  of 
trial  is  named  in  the  complaint,  but  the  summons  is  entitled  "  Supreme  Court, 
county  of,"  etc.,  a  motion  may  be  made  in  any  district  in  which  the  action  is  tri- 
able. (Hotchkiss  v.  Crocker,  15  How.  336.)  Where  the  complaint  has  neither 
been  served  nor  filed,  it  will  be  presumed  that  the  place  of  trial  is  the  county 
where  the  summons  states  the  complaint  will  be  filed.  (Johnson  v.  Bryan,  1  Code 
Rep.  N.  S.  46 ;  S.  C.  5  How.  Pr.  355.) 

All  motions  in  actions  triable  in  Erie  county  must  be  made  in  the  eighth  dis- 
trict, there  being  no  counties  out  of  that  district  adjoining  Erie.  (lnglelmrt  v. 
Johnson,  6  How.  Pr.  80 ;  S.  C.  1  Code  Rep.  N.  S.  216.)  All  motions  arising  in  the 
county  of  Orleans  may  be  brought  to  a  hearing  at  any  special  or  general  term  of 
the  supreme  court  in  the  county  of  Erie,  in  the  same  manner  as  though  the  said 
county  of  Erie  was  adjoining  the  said  county  of  Orleans.  (Laws  of  1848, 
ch.  35.) 

The  general  or  special  terms  of  the  supreme  court  in  the  first  district  have  no 
jurisdiction  to  hear  a  motion  upon  notice,  in  an  action  triable  in  any  other  district. 
(Harris  v.  Clark,  10  How.  Pr.  415  ;  Canal  Bank  v.  Harris,  id.  452  ;  S.  C.  19  Barb. 
587;  1  Ab.  192;  Wheeler  v.  Maitland,  12  How.  Pr.  35.)  But  an  application  for 
an  order  of  supersedeas  (under  2  R.  S.  556,  §§  36,  37)  can  be  made  to  a  judge  of 
the  first  district,  thmigh  the  action  be  triable  elsewhere.  ( Wells  v.  Jones,  2  Ab. 
20.)  It  is  a  motion  which  is  excepted  from  the  operation  of  §  401  by  §  471  of  the 
Code.  (lb.  See  Stnrgessx.  Weed,  13  How.  Pr.  130;  Cunningham  v.  Widing,  5 
Ab.  413.) 

Although  special  terms  are  required  to  be  held  in  the  several  counties,  their 
jurisdiction  is  not  limited  to  cases  arising  in  the  county,  or  even  in  the  judicial 
district,  in  which  they  are  held.  They  have  jurisdiction  to  hear  and  decide 
motions  from  any  part  of  the  state.  (Rice  v.  Ehle,  65  Barb.  185.)  It  is  irregular 
to  make  a  motion  out  of  the  district  in  which  the  place  of  trial  is  laid,  except  that 
it  may  be  made  in  a  county  of  another  district  adjoining  the  district  in  which  the 
place  of  trial  is.  (lb.)  It  is  competent  for  counsel  to  agree  to  have  a  motion 
heard  and  decided  at  any  special  term  in  any  part  of  the  state ;  and  the  order 
made'  in  it  is  reviewable  when  made  in  a  county  other  than  that  designated  by 
the  Code,  as  if  it  were  made  in  the  proper  county.     (lb.) 

In  the  Superior  Court  of  yew  York,  contested  motions  will  be  entertained  and 
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Notice  of  motion — when  necessary.]  Notice  of  every  application  to 
the  court  must  be  given  to  the  opposite  party,  in  case  he  has  appeared, 
where  the  motion  relates  to  any  matter  pending  in  court,  or  where  a 
final  order  is  sought;  orders  for  time,  and  those  of  a  like  nature, 
alone  excepted ;  otherwise  the  applicant  will  only  be  entitled  to  an 
order  nisi.(r)  Therefore,  a  motion  for  an  order  which  may  have  the 
effect  of  delaying  the  cause,  must  be  made  on  notice. (s)  (10)  So  an 
injunction  affecting  the  rights  of  a  party  who  has  appeared,  upon  a 
supplemental  bill,  will  not  be  granted  upon  an  ex  parte  application. 
[*570]  Regular  notice  of  *the  application   must  be   given   to   such 

[r)  Isnard  v.  Cazeanx,  1  Paige,  39.    Hart  r.  Small,  4  Paige,  551. 
(s)  Brien  v.  Brieii,  1  JDtogan,  389. 


heard  only  at  the  regular  special  terms,  unless  otherwise  ordered  by  the  judge 
holding  the  term.     (Rules  of  1870,  Nos.  6-10  ;  Mayer  v.  Appel,  2  Sweeny,  729.) 

It  is  irregular  for  a  pai-ty  to  attempt,  by  an  order  to  show  cause,  to  require  the 
adverse  party  to  bring  on  a  motion,  already  noticed  by  him,  for  hearing  at  a  dif- 
ferent place  from  that  fixed  by  his  notice.  If  there  be  a  reason  why  the  motion 
should  not  be  heard  where  it  is  noticed,  that  is  the  place  for  presenting  that  rea- 
son.    (Thompson  v.  Erie  Railway  Co.  9  Ab.  N.  S.  233.) 

An  application  for  a  stay  of  proceedings  for  longer  time  than  twenty  days,  being 
a  motion,  must  be  made  within  the  district  where  the  action  is  triable,  or  an 
adjoining  county.     (Bangs  v.  Selde?i,  13  How.  Pr.  374.) 

(9)  Motions,  how  made. 

Rule  46  of  the  Supreme  Court  directs  that  all  motions  shall  be  brought  before 
the  court  on  a  notice  ;  or,  when  a  notice  less  than  eight  days  is  prescribed  by  the 
judge  or  court,  under  §,402  of  the  Code,  by  an  order  to  show  cause.  Such  order 
to  show  cause  shall  only  be  granted  when  a  special  reason  for  a  notice  less  than 
eight  days  appears  on  the  papers  presented,  and  the  party  shall,  in  his  affidavit, 
state  the  present  condition  of  the  action,  and  whether  at  issue,  and  the  time  ap- 
pointed for  holding  the  next  circuit  in  the  county  where  the  action  is  triable.  The 
order  must  also  (except  in  the  first  judicial  district)  be  returnable  only  before  the 
judge  who  grants  it,  or  at  a  special  term  appointed  to  be  held  in  the  district  in 
which  such  judge  resides. 

An  application  to  the  court  for  an  order  to  remove  a  mere  technical  objection 
may  be  made  ex  parte,  or  on  such  notice  as  the  court  shall  direct.  (Matter  of  Pat- 
terson, 4  How.  Pr.  34.) 

An  order  to  show  cause,  if  returnable  at  special  term,  must  be  granted  at  spe- 
cial term  ;  and  if  returnable  before  a  judge,  it  must  be  before  the  judge  who  made 
it,     (HasoroucJc  v.  Ehrich,  7  Ab.  76  ;  Merritt  v.  Slocum,  6  How.  Pr.  350.) 

(10)  No  order  to  stay  proceedings,  for  a  longer  time  than  twenty  days,  can  be 
granted  by  a  judge  out  of  court,  except  to  stay  proceedings  under  an  order  or 
judgment  appealed  from,  or  upon  previous  notice  to  the  adverse  party.  (Code, 
§  401,  sub.  6.) 

An  ex  parte  order  which  operates  to  create  a  stay  of  proceedings  beyond  twenty 
days,  is  irregular.  (Mills  v.  Thurston,  11  How.  Pr.  114 ;  Bangs  v,  Selden,  13  id. 
374.)  If  the  stay  exceeds  the  time  limited,  it  is  immaterial  whether  itbe  granted 
by  a  single  order,  or  by  successive  orders.  (Anon.  5  Sandf.  656  ;  Marvin  v.  Leiois, 
12  Ab.  482.)  An  order  extending  the  time  in  which  to  make  a  case  or  exceptions 
is  not,  per  se,  a  stay  of  proceedings,  and  this  subdivision  does  not  apply  to  it. 
(Thompson  v.  Blanchard,  1  Code  Rep.  105 ;  S.  C.  3  How.  Pr.  399 ;  Huff  v.  Ben- 
nett, 2  Code  Rep.  139 ;  S.  C.  2  Sandf.  703 ;  Adams  v.  Sage,  13  How.  Pr.  18.) 

No  order  to  stay  proceedings  for  the  purpose  of  moving  to  change  the  place  of 
trial  shall  be  granted  unless  it  shall  appear,  from  the  papers,  that  the  defendant 
has  used  due  diligence  in  preparing  the  motion  for  the  earliest  practicable  day 
after  issue  joined.     (Rule  59,  Supreme  Court.) 
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party.(£)  And  a  defendant  who  has  appeared,  is  entitled  to  notice  of 
the  subsequent  proceedings,  although  he  is  in  contempt,  and  the  bill 
has  been  taken  pro  confesso  against  him,  for  want  of  an  answer.(w) 

Notice  of  motion — form  of]  The  notice  of  motion  must  be  properly- 
entitled  in  the  cause,  addressed  to  the  solicitor  of  the  opposite  party, 
or  to  the  party  himself,  if  personal  service  is  intended,  and  be  dated, 
and  signed  by  the  solicitor  of  the  party  moving. 

It  must  state  the  day  and  place,  and  the  hour  of  the  day  at  which 
the  motion  will  be  made.  Or,  it  may  state,  if  preferred,  that  the 
motion  will  be  made  "  at  the  opening  of  the  court  on  that  day."  This 
is  perhaps  the  safer  course.  Whichever  method  of  stating  the  hour  is 
adopted,  such  statement  should  be  followed  by  the  words  "or  as  soon 
thereafter  as  counsel  can  be  heard."(ll) 

A  notice  of  motion  must  state  clearly  the  terms  of  the  order  asked 
for ;  and  everything  which  the  party  would  have,  should  be  ex- 
pressed ;  as  the  court  will  not,  ordinarily,  extend  the  order  beyond 
the  notice,  (c)  For  this  reason  it  is  usual  to  add  a  prayer  for  general 
relief — "  and  for  such  further,  or  for  such  other  order  or  relief,  as  the 
court  may  think  proper  to  grant " — so  that  if  the  court  should  think 
the  party  entitled  to  some  relief,  but  not  to  precisely  the  specific  relief 
asked  for,  he  may  have  such  order  as  the  court  will  grant.  (12) 

(*)  Bloomfield  v.Snowden,  2  Paige,  355.    Collard  v.  Cooper,  Mad.  &  Geld.  190. 
(u)  King  v.  Bryant,  3  My.  &  Craig,  191.    Fitzpatrick  v.  Hawkshaw,  1  HogaD,  82. 
(«)  Prac.  Keg.  287. 


(11)  Notice  of  motion  ;  for  what  day. 

Non-enumerated  motions,  except  in  the  first  district,  must  be  noticed  for  the 
first  day  of  the  term  or  sitting'  of  the  court,  accompanied  with  copies  of  the  affida- 
vits and  papers  on  which  the  same  shall  be  made  ;  and  the  notice  must  not  be  for 
a  later  day,  unless  sufficient  cause  be  shown  (and  contained  in  the  affidavits 
served,)  for  not  giving  notice  for  the  first  day.  In  the  local  courts,  motions  may 
be  made  for  any  day  designated  by  the  judges.     (Rule  27,  Supreme  Court.) 

A  motion  may  be  noticed  for  a  day  subsequent  to  the  first  day  of  the  special 
term,  if  sufficient  excuse  appear  upon  the  moving  papers.  ( Whipple  v.  Williams, 
4  How.  Pr.  28.     See  Lakey  v.  Cogswell,  3  Code  Rep.  116.) 

By  Rule  49  of  the  Supreme  Court  enumerated  motions  are  required  to  be  noticed 
for  the  first  day  of  the  term,  by  either  party. 

On  appeal  from  a  justice's  judgment,  where  the  county  court  has  not  jurisdic- 
tion, by  reason  of  relationship,  etc.,  a  notice  of  motion  for  an  order  to  compel  the 
justice  to  amend  his  return  may  be  given  in  twenty  days  after  the  date  of  the  cer- 
tificate of  the  county  judge,  and  not  after  that  time.  (Rule  57,  Supreme  Court. 
See  Ogdensburgh  Bank  v.  Paige,  2  Code  Rep.  67.) 

Motions  to  strike  out  of  any  proceeding  matter  alleged  to  be  irrelevant  or 
redundant,  and  motions  to  correct  a  pleading  on  the  ground  of  its  being  "  so  indefi- 
nite or  uncertain  that  the  precise  nature  of  the  charge  or  defence  is  not  apparent," 
must  be  noticed  before  demurring,  or  answering  the  pleading,  and  within  twenty 
days  from  the  service  thereof.     (Rule  28,  Supreme  Court.) 

(12)  Notice  of  motion  ;  fokm  of. 
A  notice  of  motion  should  contain  the  particular  grounds  of  the  motion.     (Ellis 
V.  Jones,  6  How.  Pr.  296.)     When  the  motion  is  for  irregularity,  the  notice,  or 
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Thus,  costs  are  never  given  to  the  party  moving,  unless  asked  for 
by  the  notice  of  motion. (w)  (13) 

"   (to)  See  Mann  v.  King,  18  Ves.  297. 


order,  must  specify  the  irregularity  complained  of.  (Rule  46,  Supreme  Court ; 
Graham,  v.  Pinckney,  7  Rob.  147  ;  Lewis  v.  Graham,  16  Ab.  126  ;  Perkins  v.  Mead, 
22  How.  476  ;  Baxter  v.  Arnold,  9  id.  445  ;  Harder  v.  Harder,  26  Barb.  409  ;  5ot- 
ma»  v.  Sheldon,  5  Sandf.  657 ;  Roche  v.  J'FarcJ,  7  How.  Pr.  416 ;  Mann  v.  Brooks, 
id.  457  ;  Selover  v.  Forbes,  22  id.  477.)  Thus,  to  render  a  mere  irregularity  in  the 
summons  and  copy  of  papers  served  available  on  a  motion,  the  irregularity  must 
be  specified  in  the  notice.  (American  Flask  and  Cap  Co.  v.  /S'ora,  7  Rob.  233 ;  S.  C. 
3  Ab.  N.  S.  333.)  The  same  rule  applies  to  an  order  to  show  cause,  as  to  a  notice 
of  motion.  (lb.)  But  where  the  "  irregularity "  amounts  to  a  jurisdictional 
defect,  a  motion  to  vacate  "will  not  be  disregarded,  even  though  it  does  not  point 
out  the  defect.  (Blake  v.  Locy,  6  How.  Pr.  108  ;  S.  C.  1  Code  Rep.  N.  S.  406.)  And 
a  motion  to  vacate  a  judgment  by  confession,  founded  on  the  ground  that  the  state- 
ment upon  which  it  was  entered  was  not  in  conformity  with  §  383  of  the  Code,  is 
not  a  mere  irregularity,  and  is  not  within  rule  46  of  the  court.  Neither  is  the 
issuing  of  an  execution  in  violation  of  a  stay  of  proceedings,  a  mere  irregularity, 
nor  within  the  rule.  (Jackson  v.  Smith,  16  Ab.  201 ;  S.  C.  25  How.  476 ;  Wine- 
brenner  v.  Edgerton,  8  Ab.  419  ;  S.  C.  30  Barb.  185, 17  How.  363.)  Rule  46  is  not 
applicable  to  a  motion  to  open  a  sale  on  the  ground  of  surprise  and  mistake.  (Kel- 
logg v.  Howell,  62  Barb.  280.) 

Where  the  irregularity  is  not  specified  in  the  notice,  or  order  to  show  cause,  the 
court,  on  appeal  from  an  order  denying  the  relief  sought,  will  presume,  unless  it 
is  otherwise  stated  in  the  appeal  papers,  that  the  motion  was  denied  on  the  ground 
of  the  defect  in  the  notice.  (Lewis  v.  Graham,  16  Ab.  126.  And  see  Shipman  v. 
Shafer,  14  id.  449.) 

Where  there  are  several  grounds  on  which  a  motion  may  be  granted,  those  on 
which  a  moving  party  means  to  rely  must  be  distinctly  stated,  either  in  the  notice 
or  in  the  affidavits  that  accompany  it ;  and  to  the  grounds  thus  stated  the  party 
will  be  confined  upon  the  hearing.     (Bowman  v.  Sheldon,  5  Sandf.  660.) 

Although,  as  stated  in  the  text,  relief  will  sometimes  be  granted  under  the  gen- 
eral clause,  at  the  end  of  the  notice  that  the  party  will  ask  for  "  such  further  or 
other  relief,"  etc.,  yet  the  court  has  said  that  it  would  be  the  better  practice,  and 
tend  to  prevent  surprise,  if  the  court  would  not  ,listen  to  a  prayer  until  the  'peti- 
tioner has  discovered,  and  is  able  to  give  notice  of,  what  he  wants.  (Mann  v. 
Brooks,  1  How.  Pr.  457.)  But  under  this  general  clause,  if  the  other  party 
appears  on  the  motion,  such  relief,  other  than  that  specifically  asked,  may  be 
granted,  as  the  case  made  by  the  moving  party  authorizes ;  and  even  a  new 
defendant  may  be  ordered  to  be  joined  in  the  action,  if  necessary.  (Martin  v. 
Kanouse,  2  Ab.  390.) 

But  if  a  party  has  mistaken  the  practice,  and  moved  for  an  order  to  which  he 
is  not  entitled,  it  must  in  general  be  discretionary  with  the  court  whether,  under 
the  words  "and  for  such  other  and  further  order,"  etc.,  to  grant  other  relief  or 
not ;  and  an  order  denying  such  relief  is  not  appealable  to  the  court  of  appeals. 
(Van  Slyke  v.  Hyatt,  46  N.  T.  259.) 

Where  relief  has  been  denied,  on  the  ground  that  the  notice  of  motion  did  not 
specify  the  defects  complained  of,  yet  in  proper  cases  the  motion  may  be  renewed 
on  leave,  and  on  papers  not  defective.  (Macomber  v.  Mayor,  etc.  of  Neio  York, 
17  Ab.  35 ;  Bowman  v.  Sheldon,  5  Sandf.  657 ;  S.  C.  10  N.  Y.  Leg.  Obs.  339.) 

A  notice  of  motion  signed  by  a  defendant  in  person,  while  he  has  an  attorney, 
may  be  disregarded.     (Halsey  v.  Carter,  6  Rob.  535.) 

See  further  as  to  when  the  grounds  of  the  motion  must  be  specified  in  the  notice, 
Hanna  v.  Curtis,  (1  Barb.  Ch.  263.) 

(13)  Costs  are  never  given  on  a  motion  being  granted  by  default,  imless  asked 
for  in  the  notice  of  motion  or  order  to  show  cause.  (Banta  v.  Marcellus,  2  Barb. 
373.)  But  if  the  parties  appear  and  litigate  the  motion  upon  the  merits,  costs  are 
in  the  discretion  of  the  court,  whether  asked  for  in  the  notice  of  motion  or  order 
to  show  cause,  or  not.     (lb.) 
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Several  objects  may  be  included  in  the  same  notice  of  motion — 
such  as  the  appointment  of  a  receiver,  for  an  injunction,  and  the 
payment  of  money  into  court  ;{x)  or  for  ths  appointment  of  a  receiver 
and  payment  of  money  into  court,  and  the  production  of  papers. {y) 

The  ;  notice  of  motion  is  attached  to  the  papers  upon  which  the 
application  is  to  be  made,  if  any  papers  are  to  be  used  which  the 
party  has  it  in  his  power  to  serve,  and  specifies  that  the  motion  will 
be  founded  thereon.  If  it  is  founded  on  pleadings  or  other  papers  on 
file,  the  notice  should  mention  that  fact — specifying  such  papers 
particularly. 

If  it  is  intended  to  read  any  affidavits  which  have  been  already  filed 
in  the  cause,  such  intention  ought,  in  strictness,  to  be  mentioned  in  the 
[*571]  *notice  of  motion ;  otherwise  the  other  party  would  have  no 
intimation  that  such  affidavits  were  to  be  read.  But  a  separate  notice 
of  the  intention  of  the  mover  to  read  them,  duly  served,  is  sufficient,  (z) 

Time  of  notices.']  The  time  of  all  notices,  unless  otherwise  expressly 
provided,  is  to  be  deemed  and  taken  to  be  one  day  exclusive  and  one 
day  inclusive.  But  if  the  time  expires  on  Sunday,  the  whole  of  the 
succeeding  day  is  to  be  included,  (a)  But  it  has  been  decided  that  in 
notices  of  motion,  the  whole  of  the  day  on  which  the  notice  was  served 
is  included  in  the  computation,  and  the  day  upon  which  the  motion  is 
to  be  made  is  excluded,  (b)  Thus,  a  four  days  notice  of  motion  for 
Tuesday  is  good,  if  served  at  any  time  on  the  preceding  Friday,  (c)  (14) 

(a:)  T.umsflcn  v.  Fraser,  cited  3  Dan.  Pr.  256. 

[y)  Brown  v.  Keating,  cited  id. 

(z)  3  Dan  257. 

(a)  Rule  122.      • 

(6)  Vandenburgh  v.  Van  "Rensselaer,  6  Paige,  147. 

(e)  See  note  to  92d  rale. 


(14)  Notice  of  motion  ;  time  op. 

The  time  -within  which  an  act  is  to  be  done,  as  provided  in  the  Code,  must  be 
computed  by  excluding-  the  first  day  and  including  the  last.  If  the  last  day  be 
Sunday,  it  is  to  be  excluded.  (Code,  §  407.)  A  five  days'  notice,  served  on 
Wednesday,  for  the  following  Monday,  is  good  service,  it  being  held  that  the  inter- 
vening Sunday  is  not  to  be  excluded.     (Taylor  v.  Corbiere,  8  How.  Pr.  385.) 

In  cases  where  a  notice  of  motion  is  necessary,  H  must  be  given  eight  days 
before  the  time  appointed  for  the  hearing ;  but  the  court  or  judge  may,  by  an 
order  to  show  cause,  prescribe  a  shorter  time.  (Code,  §  402.)  Rule  46  of  the 
Supreme  Court  requires  all  motions  to  be  brought  before  the  court  on  a  notice  ; 
or  when  a  notice  of  less  than  eight  days  is  prescribed  by  the  judge  or  court,  under 
§  402  of  the  Code,  by  an  order  to  show  cause. 

Notice  of  motion  before  a  court  or  judge,  when  personally  served,  must  be 
given  at  least  eight  days  before  the  time  appointed  therefor.     (Code,  §  413.) 

An  order  to  show  cause  cannot  be  granted  for  a  less  time  than  eight  days,  unless 
the  papers  on  which  it  is  founded  show  some  reason  therefor.  (Sprinqsteen  v 
Powers,  4  Rob.  624.) 

The  Code,  as  a  general  rule,  requires  that  motions  shall  not  be  made  without  a 
notice  of  eight  days ;  and  although  the  court  or  judge  may  prescribe  a  shorter 
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Service  of  notice — time  of.]  All  notices  of  special  motions  must  be 
notices  of  at  least  eight  days,  if  the  solicitor  of  the  adverse  party  resides 
over  one  hundred  miles  from  the  place  where  the  court  is  held ;  if  over 
fifty  and  not  exceeding  one  hundred  miles,  six  days  notice  must  be 
given ;  and  in  all  other  cases  four  days.(d)  (15) 

But  where  the  service  is  on  an  agent,  or  by  putting  the  papers  in 
the  post  office  for  want  of  an  agent,  it  must  double  the  time  of  service 
which  would  be  requisite  if  the  service  was  on  the  solicitor  in  person. 
And  if  the  solicitor  resides  more  than  one  hundred  miles  from  the 
agent  or  office  where  service  is  made,  the  time  of  service  must  not  be 
less  than  sixteen  days.(e) 

If  the  party  upon  whom  a  notice  is  served  appears  and  opposes  the 
motion,  on  the  ground  that  the  notice  was  short,  upon  which  the  motion 

•      [d)  Rule  89. 
(e)  Rule  15. 


time,  or  even  dispense  'with  notice  altogether,  the  power  was  intended  to  be  con- 
fined to  exceptional  cases,  and  not  to  be  exercised  indiscriminately  on  all  occa- 
sions.    (Androvette  v.  Bourne,  15  How.  Pr.  75 ;  S.  C.  4  Ab.  440.) 

(15)  Service  op  notice  ;  time  of. 

All  motions  must  be  broug'ht  before  the  court  on  a  notice,  or  when  a  notice  of 
less  than  eight  days  is  prescribed  by  the  judge  or  court,  under  §  402  of  the  Code, 
by  an  order  to  show  cause.  (Rule  46,  Supreme  Court.)  Section  402  directs  that 
when  a  notice  of  motion  is  necessary,  it  must  be  served  eight  days  before  the  time 
appointed  for  the  hearing ;  but  the  court  or  judge  may,  by  an  order  to  show 
cause,  prescribe  a  shorter  time. 

Notice  of  a  motion  or  other  proceeding  before  a  court  or  judge,  when  personally 
served,  must  be  given  at  least  eight  days  before  the  time  appointed  therefor. 
(Code,  §  413.) 

Notice  of  motion  for  less  than  eight  days  is  irregular.  (Rogers  v.  McElhone,  12 
Ab.  292;  S.  C.  20  How.  Pr.  441.)  An  objection  to  the  length  of  the  notice  cannot 
be  raised  for  the  first  time  on  appeal.  It  should  be  made  on  the  hearing.  (Main 
v.  Pope,  16  How.  Pr.  271.) 

An  order  to  show  cause  cannot  be  granted  for  a  time  less  than  eight  days,  unless 
the  papers  on  which  it  is  founded  show  some  reason  therefor.  (Springsteen  v. 
Powers,  4  Rob.  624.) 

An  order  for  a  bank  to  show  cause  is  properly  served  upon  its  vice-president, 
especially  where  it  appears  that  he  is  also  a  director.  (The  People  v.  The  Central 
City  Bank,  53  Barb.  412 ;  S.  C.  35  How.  428.) 

In  Miller  v.  Miller,  (37  How.  1,)  notice  of  a  motion  to  set  aside  a  judgment  of 
divorce,  granted  by  default,  and  for  leave  to  the  defendant  to  come  in  and  defend, 
was  held  to  have  been  properly  served  on  the  attorneys  for  the  plaintiff,  although 
made  nearly  two  years  after  the  entry  of  the  judgment,  and  after  the  plaintiff's' 
attorneys  had  settled  with  their  client,  and  they  themselves  had  dissolved  part- 
nership.    (See  Code,  §  417.) 

Service  of  a  notice  of  motion  on  Sunday  is  void.  (Field  v.  Park,  20  John.  140. 
See  Fifield  v.  Wooster,  21  Venn.  215 ;  Pulling  v.  The  People,  8  Barb.  386.) 
"Where  papers  for  a  motion  to  be  made  on  the  28th  of  October  were  served  by 
mail  on  the  17th,  and  came  to  hand  on  the  19th,  and  on  the  20th  the  moving  party 
served  a  notice  personally  that  such  motion  would  be  made  on  the  28th,  upon  the 
papers  already  served  by  mail,  it  was  held  sufficient  service.  ( Van  Benthuysen 
v.  Stevens,  14  How.  Pr.  70.) 
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is  denied,  he  will  not  be  allowed  costs  for  opposing  the  motion — the 
same  having  been  refused  upon  an  objection  merely  technical. 

Mode  of  serving  notice.]  (16)  "Where  a  party,  other  than  a  solicitor  of 
the  court  prosecutes  or  defends  in  person,  the  service  of  notice  may  be 
on  him  personally,  or  at  his  residence  or  place  of  business,  if  he  is 
absent,  or  by  putting  the  same  into  the  post  office  directed  to  him  at 
his  place  of  residence. (/) 

Where  a  solicitor,  who  is  a  party  to  the  suit,  prosecutes  or  defends  in 
propria  persona,  the  notice  may  be  served  on  his  agent,  (g)  But  where 
a  solicitor  or  other  officer  of  the  court  neglects  to  appear  in  the  cause, 
he  is  not  entitled  to  the  service  of  notices  and  papers  upon  him  or  his 
agent,  (h) 

*Where  a  party  appears  by  a  solicitor,  the  notice  should  be  [*572] 
served  personally  upon  him,  if  he  resides  in  the  same  county  and  within 


(/)  Enle  16. 

(ff)  Cliamplii 

(ft)  Wells  v.  Cruger,  5  Paige,  164. 


(o)  Cliamplin  v.  Fonda,  i  John.  Ch.  Uep.  62. 
(ft)  '" 


(16)  Mode  of  serving  notice. 
Service  of  notice  of  motion  may  be  personal  or  by  delivery  to  the  party  or 
attorney  on  whom  it  is  required  to  be  made  ;  or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during-  his  absence  from  his  office,  by 
leaving  it  with  his  clerk  therein,  or  with  a  person  having  charge  thereof;  or  when 
there  is  no  person  in  the  office,  by  leaving  it  between  the  hours  of  six  in  the  morn- 
ing and  nine  in  the  evening,  in  a  conspicuous  place  in  the  office ;  or,  if  it  be  not 
open,  so  as  to  admit  of  such  service,  then  by  leaving  it  at  the  attorney's  residence, 
with  some  person  of  suitable  age  and  discretion. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice  at  his  residence, 
between  the  hours  of  six  in  the  morning  and  nine  in  the  evening,  with  some  per- 
son of  suitable  age  and  discretion.     (Code,  §  409.) 

"  Attorney  "  means  one  who  has  been  admitted  as  an  attorney.  ( Weare  v.  Slo- 
eum,  1  Code  Rep.  105  ;  S.  C.  3  How.  Pr.  397.) 

An  affidavit  of  service  on  a  clerk,  which  does  not  state  that  he  was  in  the 
attorney's  office  at  the  time,  is  insufficient.  (Jackson  v.  Giles,  3  Caines,  88  ;  Pad- 
dock v.  Beebe,  2  John.  Cas.  117.)  It  need  not  specify  the  name  of  the  clerk. 
(Tremper  v.  Wright,  2  Caines,  101.) 

When  a  party  makes  the  best  service  the  nature  of  the  case  admits,  and  follows 
it  up  by  a  regular  service,  with  notice  of  the  facts,  as  soon  as  practicable,  he  will 
be  deemed  reg-ular.     (Falconer  v.  Ucoppell,  2  Code  Rep.  71.) 

Where  the  attorney's  office  is  closed,  it  is  an  irregular  service  to  have  it  unlocked 
and  leave  the  notice  in  a  conspicuous  place  therein ;  unless  leave  to  unlock  the 
office  and  make  the  service  is  shown.  (Campbell  v.  Spencer,  1  How.  Pr.  199  ;  Liv- 
ingston v.  Mclntyre,  id.  253.) 

The  place  of  service  is  the  place  designated  in  the  summons.  A  party  cannot 
be  compelled  to  serve  his  papers  at  another  place,  though  the  opposite  attorney 
actually  resides  at  such  other  place.     (Lord  v.  Vandenburgh,  15  How.  Pr.  368.) 

If  the  service  be  irregular,  or  proof  of  service  insufficient,  the  motion  will  be 
denied,  though  no  one  appears  to  oppose.     (3  Caines,  88.) 

When  a  statute  requires  a  notice  to  be  served  on  a  person,  it  means  personal 
service,  unless  some  other  method  of  service  is  indicated.  (Rathbun  v.  Acker,  18 
Barb.  393 ;  McDermott  v.  Board  of  Police,  25  id.  636  ;  S.  C.  5  Ab.  422.  But  see 
People  ex  rel.  Howes  v.  Walker,  2  Ab.  421 ;  S.  C.  23  Barb.  304.) 
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forty  miles  of  the  solicitor  giving  the  notice,  or  upon  a  partner  or  clerk 
in  his  office  if  he  is  absent.(17) 

When  the  solicitors  for  the  respective  parties  do  not  reside  in  the 
same  county  and  within  forty  miles  of  each  other,  the  notice  may  be 
served  upon  an  agent.  If  the  suit  or  proceeding  is  before  a  vice-chan- 
cellor, the  service  must  be  on  the  agent  residing  in  the  circuit  where 
the  same  is  pending ;  but  if  before  the  chancellor,  the  service  may  be 
on  the  agent  residing  either  at  Albany,  Ke\v  York,  or  Utica.(i) 

If  the  solicitor  does  not  reside  at  the  place  where  service  is  made, 
and  has  no  agent  there,  service  of  the  notice  may  be  made  by  putting 
it  into  the  post  office  at  that  place,  directed  to  such  solicitor  at  his 
place  of  residence. (A-)  (18) 

(i)  Rule  14. 
(*)  Idem. 


(17)  When  a  party  appears  by  attorney,  service  of  notice  of  motion  must  be 
upon  the  attorney,  instead  of  the  party.  (Code,  §  417.)  But  if  the  attorney  has 
become  a  non-resident  of  the  state,  service  upon  him  is  irregular.  (Diefendorf  v. 
Borne,  9  How.  Pr.  243.     But  see  Laws  of  1862,  ch.  43.) 

Where  a  party  has  an  attorney  in  the  action,  the  service  of  papers  [including 
notice  of  motion]  must  be  made  upon  the  attorney,  instead  of  the  party.  (Code, 
§  417.)  When  a  defendant  shall  not  have  demurred  or  answered,  service  of  notice 
or  papers,  in  the  ordinary  proceedings  in  an  action,  need  not  be  made  upon  him, 
unless  he  be  imprisoned  for  want  of  bail,  but  must  be  made  upon  him  or  his  attor- 
ney, if  notice  of  appearance  in  the.  action  has  been  given.     (Code,  §  414.) 

Section  414  does  not  embrace  provisional  remedies.  They  are  not  "  ordinary 
proceedings,"  within  the  sense  of  the  term  as  used  in  this  section.  Though  a 
defendant  has  appeared,  he  is  not  entitled  to  notice  of  an  application  for  an  order 
of  arrest.  Neither  is  he  entitled  to  notice  of  an  application  for  an  injunction  before 
he  has  answered.     (Becker  v.  Hager,  8  How.  Pr.  68.) 

In  Jewell  v.  Schouten,  (1  N.  Y.  241,)  where  the  attorney  of  the  plaintiff  in  error 
removed  from  the  state,  and  notice  had  been  given  to  the  party  to  appoint  another 
attorney,  pursuant  to  the  statute,  it  was  Tield  that  nevertheless  a  motion  to  quash 
the  writ  of  error  could  not  be  made  without  notice  thereof  to  the  plaintiff  in  error. 
In  Drwry  v.  Russell,  (27  How.  130,)  the  service  of  motion  papers  by  the  defend- 
ant's attorney  to  set  aside  an  attachment  and  an  order  for  publication,  on  the 
plaintiff's  attorney,  some  four  years  after  the  entry  of  judgment,  in  the  action, 
was  held  sufficient.  In  Miller  v.  Miller,  (37  How.  1,)  it  was  held  that  the  papers 
on  a  motion  to  set  aside  a  judgment  of  divorce  granted  by  default,  and  permit  the 
defendant  to  come  in  and  defend,  might  properly  be  served  on  the  attorneys  for 
the  plaintiff  in  procuring  the  judgment ;  even  though  the  motion  was  made  nearly 
two  years  after  the  entry  of  the  judgment,  and  after  such  attorneys  had  settled 
with  their  client,  and  had  themselves  dissolved  partnership. 

(18)  Service  by  mail. 

Service  by  mail  may  be  made  where  the  person  making  the  service  and  the 
person  on  whom  it  is  made  reside  in  different  places,  between  which  there  is  a 
regular  communication  by  mail.  (Code,  §  410.)  In  case  of  service  by  mail,  the 
notice  must  be  deposited  in  the  post  office,  addressed  to  the  person  on  whom  it  is 
to  be  served,  at  his  place  of  residence,  and  the, postage  paid.     (Code,  §  411.) 

Where  a  paper  is  served  by  mail,  it  must  be  deposited  in  the  post  office  at  the 
residence  of  the  attorney  making  the  service,  correctly  addressed  to  the  person 
on  whom  it  is  to  be  served,  at  his  place  of  residence,  and  the  legal  postage  paid, 
(Schenck  v.  MeKie,  4  How.  Pr.  246 ;  Peebles  v.  Rogers,  5  id.  20S ;  S.  C.  3  Code 
Rep.  213  ;  Van  Bmthuysen  v.  Lyle,  8  How.  Pr.  312  ;)  and  properly  enclosed  in  a 
wrapper  or  envelope.     (Anon.  25  Wend.  677 ;  Anon.  1  Hill,  217 ;  Rathbone  v. 
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And  in  all  cases  where  the  solicitors  for  the  adverse  parties  do  not 
reside  in  the  same  city  or  town,  notice  may  be  served  by  putting  it  into 
the  post  office  at  the  place  where  the- solicitor  who  is  to  make  the  ser- 
vice resides,  properly  enclosed  and  directed  to  the  opposite  solicitor  at 
his  place  of  residence,  and  paying  the  postage  thereon ;  which  will 
be  equivalent  to  service  upon  an  agent. (I) 

The  7th  section  of  the  act  of  May,  1840,  concerning  costs  and  fees  in 
courts  of  law,  etc.(7?i)  directs,  that  in  all  cases  where,  by  the  rules  and 
practice  of  the  court,  solicitors  are  required  to  appoint  agents,  the 
registers  and  clerks  shall  be  such  agents.  In  Freeland  v.  Nott,{n)  the 
chancellor  considers  the  object  of  this  section  to  have  been  to  relieve 
solicitors  from  the  necessity  of  appointing  agents  at  all  the  various 
registers'  and  clerks'  offices ;  but  without  depriving  them  of  the  right 

(l)  Rule  14  as  amended  June  3,  1840. 
(m)  Laws  of  1840,  p.  331. 
(n)  8  Paige,  431. 


Clarke,  9  Ab.  66  u.)  "When  thus  deposited,  the  service  is  completed,  and  the 
party  to  whom  the  notice  is  addressed  incurs  the  risk  of  a  failure  of  the  mail. 
(Lawler  v.  /Saratoga  County  Mut.  Fire  Ins.  Co.  2  Code  Rep.  114 ;  Crittenden  v. 
Adams,  5  How.  Pr.  310 ;  1  Code  Rep.  N.  S.  21 ;  3  Code  Rep.  145  ;  G-ibson  v.  Mur- 
doch, 1  id.  103  ;  Radcliff  v.  Van  Benthuysen,  3  How.  Pr.  67  ;  Van  Home  v.  Mont- 
gomery, 5  id.  238 ;  Jacobs  v.  Hooker,  1  Barb.  71 ;  Oathout  v.  Rhinelander,  10  How. 
460.)  Otherwise  the  service  is  not  complete  untirthe  papers  are  actually  received, 
and  the  attorney  making-  the  service  takes  the  risk  of  their  being  received  in  time. 
(Peebles  v.  Rogers,  5  How.  Pr.  208  ;  S.  C.  3  Code  Rep.  213.)  Depositing  a  notice 
in  the  post  office  in  a  town  other  than  the  one  in  which  the  attorney  resides  is  not 
a  sufficient  service.     (Ib.)/ 

Service  of  a  paper  by  mail,  by  depositing  it  in  the  post  office  on  the  last  day  for 
service,  after  the  mail  has  closed,  is  good,  if  otherwise  in  conformity  with  the 
-  statute  and  rules  of  court.  (Noble  v.  Trotter,  4  How.  Pr.  322  ;  S.  C.  3  Code  Rep. 
35  ;  Klliott  v.  Kennedy,  26  How.  422.) 

"Place  of  residence,"  as  used  in  §  411  of  the  Code,  means  the  post  office  to 
which  the  notice  is  to  be  directed.  For  the  purposes  of  this  section,  the  attorney 
may  fix  his  residence  by  his  indorsement  on  the  paper.  (Rowell  v.  McCormick,  5 
How.  Pr.  337.)  The  words  "  at  his  place  of  residence  "  relate  to  the  post  office, 
and  not  to  any  particular  locality  in  a  town  or  city,  (street  and  number.)  (Oat- 
hout v.  RMnelander,  10  How.  Pr.  460.) 

Where  an  attorney  neglects  to  indorse  his  place  of  business  on  papers  served 
by  him,  papers  may  be  served  upon  him  at  his  place  of  residence,  through  the 
mail,  by  directing  them  according  to  the  best  information  which  can  conveniently 
be  obtained,  concerning  his  residence,  and  paying  the  postage  thereon.  If  neither 
place  of  business  nor  residence  can  be  found,  service  may  be  made  by  filing  the 
papers  with  the  clerk.     (Rule  13,  Supreme  Court.) 

"When  the  service  is  by  mail,  it  must  be  double  the  time  required  in  case  of  per- 
sonal service.     (Code,  §  412.) 

"Where  a  plaintiff  or  a  defendant  who  has  demurred  or  answered,  or  gives  notice 
of  appearance,  resides  out  of  the  state,  and  has  no  attorney  in  the  action,  service 
may  be  made  by  mail,  if  his  residence  be  known ;  if  not  known,  on  the  clerk  for 
such  party.     (Code,  §  415.) 

"Where  a  plaintiff  or  defendant  who  has  demurred  or  answered,  or  gives  notice 
of  appearance,  resides  out  of  the  state,  and  has  no  attorney  in  the  action,  the  ser- 
vice may  be  made  by  mail,  if  his  residence  be  known  ;  if  not  known,  on  the  clerk 
for  the  party.     (Code,  §  415.) 
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to  select  their  own  agents  at  those  places  where  their  principal  business 
is  done,  if  they  think  proper  to  do  so.  But  that  the  language  of  the 
section  is  imperative,  as  it  now  stands,  that  where  agents  are  required 
to  be  appointed,  the  register,  etc.  shall  be  such  agents;  and  that  the 
service  of  papers  upon  the  register,  etc.  was  therefore  a  good  service 
upon  the  agent  of  the  other  party.  But  the  chancellor  was  of  opinion 
that  there  was  nothing  in  the  act  which  necessarily  prevents  the  soli- 
citor from  appointing  his  own  agent  at  the  same  place  also,  if  he  thinks 
proper  to  do  so.  And  he  decided,  that  where  the  solicitor  has 
appointed  an  agent  other  than  the  officer  who  is  designated  by  the 
statute,  papers  may  be  served  upon  either. 

*In  case  of  the  absence  of  the  opposite  solicitor,  or  his  agent,  [*573] 
from  his  office,  the  notice  may  be  served  by  leaving  the  same  with  his 
clerk  or  law  partner,  in  such  office,  or  with  a  person  having  charge 
thereof;  and  if  no  person  is  found  in  the  office,  by  leaving  the  same, 
between  the  hours  of  six  in  the  morning  and  nine  in  the  evening,  in  a 
suitable  and  conspicuous  place  in  such  office.  Or,  if  the  office  is  not 
open,  then  the  notice  may  be  left  at  the  residence  of  the  solicitor  or 
agent,  with  some  person  of  suitable  age  and  discretion. (o) 

All  notices  of  motion  for  any  process  of  contempt  or  commitment, 
must'be  served  personally  upon  the  party  to  be  affected  by  it,  unless 
an  order  has  been  previously  obtained  for  substituted  service.(p) 

Serving  papers  in  connection  with  notice.~\  A  copy  of  the  papers  upon 
which  a  special  motion  is  founded  must  be  served  upon  the  adverse 
party,  together  with  the  notice  of  motion.(g)  But  if  the  papers  to  be 
used  are  already  in  the  possession  of  the  party,  or  are  on  file  or  of 
record  in  the  court,  they  may  be  referred  to  in  the  notice,  and  copies 
need  not  be'served.(r)  This  is  to  be  understood  as  follows :  Papers 
on  file  or  of  record  must  be  served  with  the  notice,  unless  they  were 
filed  by,  or  have  previously  been  served  upon,  the  party  on  whom  the 
notice  is  served.  For  instance,  if  a  party  reads  affidavits  in  opposi- 
tion to  a  motion,  and  files  them,  and  afterwards  makes  a  motion,  on 
notice,  and  wishes  to  use  those  affidavits,  he  must  serve  copies  of 
them.(19) 

(o)  Rule  15. 

(p)  3  Dan.  257.    Mullens  v.  Williamson,  2  Molloy,  3S0. 

(g)  Rule  89.    Isnard  v.  Cazeanx,  1  Paige,  39.    Brown  y.  Eicketts,  2  John.  Ch.  Rep.  425. 

(r)  Washington  Ins.  Co.  v.  Slee,  decided  June,  1831. 


(19)  Where  a  short  service  of  motion  papers  is  made  by  mail,  but  they  are  actu- 
ally received,  and  subsequently,  in  time  for  the  same  special  term  mentioned  in 
the  former  notice,  a  second  notice  is  personally  served  that  a  like  motion  will  be 

147 


574  INTERLOCUTORY  APPLICATIONS,  ETC.  [Book  III. 

Affidavit  of  service  of  notice.]  After  the  notice  of  motion  has  been 
served,  the  party  serving  the  same  should  make  an  affidavit  of  the 
service,  to  be  used  when  the  motion,  is  made,  in  case  the  party  served 
should  fail  to  appear.  This  affidavit  should  state  the  time  and  man- 
ner of  the  service,  and  should  be  attached  to  the  original  papers  and 
draft  of  the  notice  of  which  copies  were  served,  and  should  refer 
thereto.  (20) 

Admission  of  service.]  But  a  simpler  method  of  proving  service  than 
by  affidavit,  is  to  take  an  admission  signed  by  the  opposite  solicitor, 
or  his  agent,  of  service  of  copies  of  the  affidavits,  notice  and  other 
papers,  dated  a  sufficient  number  of  days  before  the  time  the  motion 
is  to  be  made,  or  an  admission  of  due  service  without  a  date. 

Hearing  of  motions.]  The  times  for  hearing  motions,  as  fixed  by  the 
court,  we  have  already  mentioned. (s)  It  is  the  practice  of  the  court, 
[*574]  *  whenever  there  are  any  ex  parte  motions,  to  give  them  the 
preference  over  such  as  are  opposed. 

The  course  of  proceeding  at  the  hearing,  with  respect  to  litigated 
motions,  is,  for  the  counsel  who  makes  the  motion,  to  read  the  notice 
of  motion,  with  the  affidavit  or  admission  of  service,  and  the  other 
papers  upon  which  the  motion  is  founded.  After  which,  if  there  are 
any  papers  to  be  used  upon  the  other  side,  they  are  read  by  the  counsel 
for  the  opposing  party.  The  counsel  for  the  moving  party  then  makes 
his  observations  upon  the  motion ;  after  which,  the  counsel  in  opposition 
to  the  motion  are  heard.  The  counsel  for  the  moving  party  has  then 
the  right  to  reply ;  which  closes  the  argument.  The  court  then  either 
decides  the  application  or  takes  the  papers  for  further  consideration. 

There  is  an  exception,  however,  to  the  general  rule  as  to  the  right 
to  reply.     In  injunction  cases,  upon  an  order  to  dissolve,  nisi,  the  com- 

(s)  Ante,  p.  568. 


made  upon  the  papers,  copies  of  which  have  been  served  by  mail,  such  papers 
may  be  read  on  the  second  motion.    (Van  Benthuysen  v.  Stevens,  14  How.  Pr.  70.) 

Although  a  party  making-  a  motion  is  not  ordinarily  allowed  to  read  affidavits 
in  support  of  his  motion,  copies  of  which  have  not  been  served,  yet  in  cases  where 
the  affidavits  read  in  opposing  a  motion  to  introduce  new  matter  which  may  oper- 
ate as  a  surprise  upon  the  moving  party,  he  is  sometimes  allowed  to  have  the 
motion  stand  over  for  the  purpose  of  obtaining  affidavits  to  contradict  or  explain 
the  new  matter  alleged ;  especially  when  the  new  matter  charges  the  moving 
party  with  bad  faith.  (Schermerhorn  v.  Van  Voast,  1  Code  Rep.  N.  S.  400 ;  S.  C. 
5  How.  Pr.  458.) 

(20)  "Whenever  it  shall  be  necessary,  on  the  trial  of  an  action,  or  in  any  judicial 
proceeding,  to  prove  the  service  of  any  notice,  an  affidavit  showing  such  service 
to  have  been  made  by  the  person  making  such  affidavit  shall  be  received  as  pre- 
sumptive evidence  of  such  service,  upon  first  proving  that  such  person  is  dead  or 
insane.     (Laws  of  1858,  ch.  244.) 
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plainant  shows  cause  upon  the  merits  confessed  in  the  answer.  Then 
no  reply  is  allowed ;  the  motion  for  the  order  nisi  being  considered  as 
the  application  to  which  the  complainant  answers,  by  showing  cause 
upon  the  merits.  After  this,  the  defendant's  counsel  is  allowed  to  argue 
against  the  cause  shown  by  the  complainant,  and  this  is  considered  as 
the  reply.(0  (21) 

(t)  3  Dan.  262. 


(21)  Hearing  of  motions. 

The  party  showing-  cause  is  entitled  to  open  the  argument,  and  to  reply.  {New 
York  &•  Harlem  R.  JR.  Co.  v.  Mayor,  etc.  of  Neio  York,  1  Hilt.  563  ;  Blunt  v.  Green- 
wood, 1  Cowen,  15  ;  Gra.  Pr.  688.) 

A  motion  to  vacate  or  modify  a  provisional  remedy,  and  an  appeal  from  an 
order  allowing-  a  provisional  remedy,  have  preference  over  all  other  motions. 
(Code,  §  401,  sub.  5.)  Whenever  a  motion  is  made,  in  any  cause  or  proceeding, 
in  any  court,  to  obtain  an  injunction  order,  order  of  arrest  or  warrant  of  attach- 
ment, or  to  vacate,  modify  or  set  aside  any  injunction  order,  order  of  arrest  or 
warrant  of  attachment,  granted  in  such  cape  or  proceeding,  it  is  the  duty  of  the 
judge  before  whom  the  motion  is  made,  to  render  and  make  known  his  decision 
on  such  motion  within  twenty  days  after  the  day  upon  which  such  motion  is  made 
or  submitted  for  decision.     (lb.) 

If  the  party  upon  whom  notice  of  a  motion  is  served  fails  to  appear  and  opxiose, 
the  party  making  the  motion  or  obtaining  the  order  to  show  cause  will  be  entitled 
to  the  rule  or  judgment  moved  for,  on  proof  of  due  service  of  the  notice  or  order, 
and  papers  required  to  be  served  by  him,  unless  the  court  shall  otherwise  direct. 
(Rule  46,  Supreme  Court.) 

In  the  Court  of  Appeals,  when  notice  has  been  given,  of  a'  motion,  if  no  one 
appears  to  oppose,  it  will  be  granted  as  of  course.  (Rule  13,  Court  of  Appeals.) 
Appeals  from  orders,  entitled  to  be  heard  as  motions,  may,  upon  the  request  of 
either  party,  after  the  tiling-  of  th*e  return,  be  put  upon  the  calendar,  noticed,  and 
brought  on  for  hearing  on  any  motion  clay.     (lb.  as  amended  Oct.  28,  1870.) 

As  a  general  rule,  where  notice  of  a  motion  is  given,  or  where  an  order  to  show 
cause  is  obtained  and  served  upon  the  adverse  party,  and  he  neglects  to  appear 
and  oppose  the  application,  the  specific  relief  mentioned  in  the  notice  or  order, 
and  no  other,  will  be  granted.  {Rogers  v.  Toole,  11  Paige,  212.)  But  if  the  adverse 
party  appears  to  oppose  the  ajiplication,  and  the  applicant  is  not  entitled  to  the 
particular  relief  specified,  the  court,  under  the  alternative  part  of  the  notice  or 
order,  may  give  him  such  further  or  other  relief  as  he  may  be  entitled  to,  upon 
the  facts  of  the  case.     (lb.) 

The  papers  to  be  furnished  on  enumerated  motions  are,  a  copy  of  the  pleadings, 
when  the  question  arises  on  the  pleadings,  or  any  part  thereof,  or  of  such  parts 
only  as  relate  to  the  question  raised  by  the  demurrer ;  a  copy  of  the  special  ver- 
dict, return  or  other  papers  on  which  the  question  arises ;  and  the  party  whose 
duty  it  is  to  furnish  the  papers  must  serve  a  copy  on  the  opposite  party,  except 
upon  trial  of  issues  of  law,  at  least  eight  days  before  the  time  the  matter  may  be 
noticed  for  argument.  If  the  party  whose  duty  it  is  to  furnish  the  papers  neglects 
to  do  so,  the  opposite  party  will  be  entitled  to  move,  on  affidavit  and  notice  of 
motion,  that  the  cause  be  struck  from  the  calendar,  and  that  judgment  be  ren- 
dered in  his  favor.  But  in  mortgage  and  partition'  cases,  where  the  plaintiff's 
rights  are  not  contested,  no  copies  of  pleadings  need  be  furnished  to  the  court. 
(Rule  49,  Supreme  Court.)  When  the  question  arises  on  special  verdict,  the 
papers  must  be  furnished  by  the  plaintiff;  in  cases  of  demurrer,  by  the  party 
demurring ;  and  in  all  other  cases  by  the  party  making  the  motion.     (lb. ) 

Rule  49  does  not  require  the  party  demurring  to  serve  on  the  opposite  party 
any  copy  of  the  pleadings  or  other  papers  when  the  question  to  be  decided  arises 
on  demurrer.  The  party  demurring  is  required  to  furnish  them  to  the  court,  but 
not  to  serve  them  upon  the  opposite  party.     (Gfallt  v.  Finch,  24  How.  193.) 

When  the  party  who  is  to  furnish  the  papers  has  noticed  the  cause  for  argu- 
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ment,  without  serving  a  copy  of  the  papers  in  due  time,  the  other  party  may  move 
to  strike  the  cause  off  the  calendar,  without  noticing  it  himself.  But  where  the 
cause  has  been  noticed  by  the  party  who  is  to  furnish  the  papers,  the  other  party 
must  show,  in  his  affidavit  for  the  motion,  that  he  has  noticed  the  cause  for  argu- 
ment.    (Herkimer  County  Bank  v.  Bevereaux,  5  Hill,  9.) 

When  a  party  intends  to  make  or  oppose  a  motion  in  any  court  of  record,  and 
it  is  necessary  for  him  to  have  the  affidavit  of  any  person  who  shall  have  refused 
to  make  the  same,  such  court  may,  by  order,  appoint  a  referee  to  take  the  affida- 
vit or  deposition  of  such  person.  Such  person  may  be  subpoenaed  and  compelled 
to  attend  and  make  an  affidavit  before  such  referee,  the  same  as  before  a  referee 
to  whom  it  is  referred  to  try  an  issue.     (Code,  §  401,  sub.  7.) 

To  authorize  the  granting  of  an  order  under  this  subdivision,  the  judge  who 
grants  it  must  be  satisfied,  by  competent  and  sufficient  proof,  at  least :  1 .  That 
the  party  applying  for  it  intends  to  make  or  oppose  a  motion ;  2.  That  it  is  neces- 
sary for  him,  in  making  or  opposing  such  motion,  to  have  the  deposition  of  some 
person  who  refuses  to  make  a  voluntary  affidavit.  (Moses  v.  Banker,  7  Rob.  131 ; 
S.  C.  34  How.  212.)  It  is  usual  to  take  the  affidavit  of  the  attorney  applying  for 
the  order  as  competent  and  sufficient  proof  of  these  matters.  But  if  on  the  face 
of  such  affidavit  it  appears  either  that  there  is  no  intention  of  making  or  opposing 
a  motion ;  or  that  the  deposition  desired  is  not  necessary ;  or  that  the  court  has 
no  power  to  order  the  party  whose  deposition  is  desired,  to  make  it,  the  court 
should  refuse  the  order.     (lb.) 

It  is  decided  that  this  provision  of  §  401  of  the  Code  applies  only  to  persons  not 
parties  to  the  action.  Consequently,  the  affidavits  of  parties  cannot  be  taken 
eompulsorily.  ((Jockey  v.  Hard,  12  Ab.  N.  S.  307  ;  Hodgkin  v.  Atlantic  £•  Pacific 
R.  R.  Co.  5  id.  73 ;  S.  C.  3  Daly,  70.  Contra,  Msk  V.  Chicago,  etc.  R.  R.  Co.  3 
id.  430.) 

A  "  fishing "  examination  is  not  allowable  under  that  section.  An  order  for 
examination  can  only  be  made  upon  proof  that  the  affidavit  of  the  witness  is 
"  necessary ; "  and  to  allege  this  involves  knowledge,  in  advance,  of  the  facts  to 
which  the  witness  will  testify.  (Fisk  v.  Chicago,  etc.  R.  R.  Co.  supra.)  The 
proper  course,  when  an  affidavit  is  desired,  is,  ordinarily,  to  draft  an  affidavit  and 
submit  it  to  the  witness  to  be  verified,  before  applying  for  an  order.  But  the 
objection  that  no  affidavit  has  been  prepared  and  sifbmitted  may  be  waived ;  and 
if,  when  asked  to  make  affidavit,  the  witness  does  not  require  a  draft  to  be  sub- 
mitted, but  makes  a  general  refusal  to  testify,'  the  objection  is  waived.  (lb.) 
After  a  witness  has  refused  to  make  affidavit,  and  an  examination  has  been 
ordered,  the  court  should  not  arrest  it  upon  the  ground  that  an  affidavit  has  since 
been  tendered,  unless  it  very  clearly  appears  that  such  affidavit  is  full  and  frank, 
(lb.)  No  examination  of  books  and  papers  is  allowable  under  this  subdivision, 
(lb.)  A  referee  to  take  the  deposition  may  be  appointed  ex  parte.  (Brooks  v. 
Schuttz,  5  Rob.  656  ;  S.  C.  3  Ab.  N.  S.  124.)  The  referee  may,  of  his  own  accord, 
ask  questions  of  the  witness,  (lb.)  After  appearing,  being  sworn  and  partially 
examined,  the  witness  cannot  move  to  vacate  the  order  appointing  the  referee,  on 
the  ground  that  he  has  not  refused  to  make  his  deposition.  (Erie  Railway  Co.  v. 
Champlain,  35  How.  74.)  Nor  can  the  adverse  party  to  the  action.  (lb.) 
A  motion  to  set  aside  the  order  appointing  a  referee  can  be  made  by  the  witness 
only.  (lb.)  Or,  at  least,  the  party  moving  must  show  that  he  is  injured  by  the 
irregularity  complained  of.  (Brooks  y  .  Schuttz,  5  Rob.  656.)  The  party  obtain- 
ing the  order  appointing  a  referee  should  not  be  embarrassed  by  any  motion  of 
the  adverse  party  to  set  it  aside.  (Ramsey  v.  Gould,  57  Barb.  398  ;  S.  C.  39  How. 
62;  8  Ab.  N.  S.  174.)  The  adverse  party  to  the  action  has  no  right  to  appear 
before  the  referee  to  cross-examine  the  person  making  the  deposition.  (Erie 
Railway  Co.  v.  Champlain,  35  How,  73.) 

When  notice  of  a  motion  is  given,  or  an  order  to  show  cause  is  returnable,  before 
a  judge  out  of  court,  and  at  the  time  fixed  for  the  motion  he  is  absent,  or  unable 
to  hear  it,  the  same  may  be  transferred,  by  his  order,  to  some  other  judge  before 
whom  the  motion  might  originally  have  been  made.     (Code,  §  404.) 

All  motions  noticed  for  chambers  in  the  first  district,  if  not  heard  on  the  day  for 
which  they  are  noticed,  in  consequence  of  the  inability  of  the  court  to  hear  the 
same,  stand  over,  as  a  matter  of  course,  until  the  next  day,  unless  a  different  dis- 
position is  made  by  the  judge,  on  the  consent  of  parties.  (Mathis  v.  Vail,  10 
How.  Pr.  458.) 

The  Code  (§  401,  sub.  8,)  provides  that  whenever  a  motion  shall  be  made,  in  any 
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cause  or  proceeding,  in  any  of  the  courts  of  this  state,  to  obtain  an  injunction 
order,  order  of  arrest  or  warrant  of  attachment,  or  to  vacate,  modify  or  set  aside 
any  injunction  order,  order  of  arrest  or  warrant  of  attachment,  granted  in  such 
case  or  proceeding,  it  shall  "be  the  duty  of  the  judg-e,  before  whom  such  motion  is 
made,,  to  render  and  make  known  his  decision  on  such  motion,  within  twenty  days 
after  the  day  upon  which  such  motion  shall  or  may  be  submitted  to  him  for  his 
decision. 

Where  the  opposite  party  appears  to  oppose  a  motion  made  on  notice,  if  he  has 
any  objections  to  make  to  the  regularity  of  the  service  of  the  papers,  or  any  objec- 
tions of  a  mere  technical  character,  he  should  raise  them  before  the  merits  of  the 
motion  are  gone  into  ;  otherwise  they  will  be  considered  as  waived.  (Van  Sant. 
Eq.  Pr.  442  ;  Main  v.  Pope,  16  How.  Pr.  271.)  So,  objections  to  the  jurisdiction 
of  the  court  to  hear  the  motion  may  be,  and  usually  are,  raised  preliminarily, 
before  the  moving  party  states  his  case  ;  and  if  such  objections  be  sustained,  the 
court  will  simply  refuse,  to  hear  the  motion  ;  as  it  can  make  no  order  in  a  case  in 
which  it  has  no  jurisdiction.     (lb.) 

The  moving  party  will  not  be  allowed  to  read  affidavits  in  support  of  his  motion, 
which  have  not  been  served,  or  to  contradict  the  case  made  by  the  party  oppos- 
ing. (Van  Sant.  Eq.  Pr..443.)  Yet  where  the  opposing  affidavits  introduce  new 
matter,  which  may  operate  as  a  surprise  upon  the  moving  party,  the  motion  may 
be  allowed  to  stand  over,  to  enable  him  to  obtain  affidavits  to  contradict  or  explain 
the  new  matter,  especially  where  the  new  matter  charges  the  moving  party  with  bad 
faith.  (Schermerhorn  v .  Van  Vorst,  1  Code  Rep.  N.  S.  400.)  And  where  a  motion 
to  vacate  an  order  of  arrest  is  made  upon  affidavits  on  the  part  of  the  defendant, 
but  not  otherwise,  the  plaintiff  may  oppose  the  same  by  affidavits  or  other  proofs, 
in  addition  to  those  on  which  the  order  of  arrest  was  made.  (Code,  §§  204, 
205:) 

Application  to  vacate  or  modify  an  injunction  may  be  made  upon  the  complaint 
and  the  affidavits  on  which  the  injunction  was  granted,  or  upon  affidavits  on  the 
part  of  the  defendant,  with  or  without  the  answer.  (Code,  §  225.)  The  applica- 
tion may  be  opposed  by  affidavits,  or  other  proofs,  in  addition  to  those  on  which 
the  injunction  was  granted.  (Code,  §  226.)  The  plaintiff  is  at  liberty  to  read 
additional  affidavits  in  support  of  an  application  to  continue  an  injunction,  when 
the  defendants  have  read  affidavits  in  opposition  to  the  motion.  (Ohilds  v.  Fox,  18 
Ab.  112;  S.  C.  2  Rob,  650.) 

"Where  a  short  service  of  motion  papers  is  made  by  mail,  but  they  are  actually 
received,  and  subsequently,  in  time  for  the  same  special  term,  mentioned  in  the 
former  notice,  a  second  notice  is  personally  served,  that  a  like  motion  will  be  made 
upon  the  papers,  copies  of  which  have  been  served  by  mail,  such  papers  may  be 
read  on  the  second  motion.     (Van  Benthuysen  v.  /Stevens,  14  How.  Pr.  70.) 

When  it  is  difficult  for  the  coui-t  to  determine  the  questions  of  fact  involved  in  a 
motion,  a  reference  may  be  ordered.  (Riley  v.  Brovm,  44  How.  429.)  Thus  the 
Code  (§  271,  sub.  3,)  provides  that  whenever  a  question  of  fact,  other  than  upon 
the  pleadings,  shall  arise,  upon  motion  or  otherwise,  the  court  may,  upon  the 
application  of  either  party,  or  of  its  own  motion,  direct  a  reference,  in  any  stage 
of  the  action. 

But  it  is  said  that,  to  authorize  this,  the  case  ought  to  be  very  special ;  such  as 
where  the  judge  himself  cannot  come  to  a  satisfactory,  definite  conclusion  upon 
the  facts  as  made  out.  (Steele  v.  Palmer,  7  Ab.  181.)  And  although  it  be  a  proper 
case  to  be  referred,  yet  the  judge  cannot  direct  the  responding  party  to  appear 
before  him  and  be  examined,  orally,,  touching  the  matters  of  fact  involved  in  the 
controversy,  and  upon  his  refusing  to  submit  to  such  examination,  determine  the 
motion  against  him,  therefor.  (Meyer  v.  Lent,  7  Ab.  225)  He  may  refer  the  ques- 
tion to  a  referee,  and  require  the  parties  to  submit  to  an  oral  cross-examination 
before  such  referee,  in  respect  to  the  facts  stated  in  the  affidavits,  with  leave  to 
either  party  to  call  and  examine  other  witnesses  on  the  question.  (Barrow  v.  San- 
ford,  6  Ab.  320,  note  ;  14  How.  443.) 

It  seems  that  if  the  affidavits  upon  a  motion  are  not  sufficiently  definite  and  cer- 
tain, the  court  should  order  a  reference  to  try  the  question  raised.  (Meyer  v. 
Lent,  7  Ab.  225.) 

When  the  facts  are  left  equivocal  and  uncertain  by  the  affidavits  used  on  a  mo- 
tion, the  court  may  either  deny  the  motion  absolutely,  or  without  prejudice  to 
another  application  ;  or,  in  its  discretion,  may  direct  a  reference.  (Van  Sant.  Eq. 
Pr.  445  ;  Meyer  v.  Lent,  supra.     See  also  Flagg  v.  Hunger,  3  Barb.  9 ;  Mam  v. 
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It  is  not  customary  to  hear  two  counsel  on  the  opening  of  a  motion. 
Where  two  are  employed  on  the  same  side,  one  only,  opens  and  the. 
other  replies  to  the  opposing  counsel. 

Instead  of  an  oral  argument,  the  question  upon  a  special  motion 
may  be  submitted  to  the  court  by  a  stipulation,  in  writing,  signed  by 
parties  or  their  solicitors,  or  counsel,  and  delivered  to  the  register,  etc., 
with  the  necessary  copies  and  papers.  And  if  the  necessary  copies 
and  papers  are  not  furnished,  the  submission  is  not  to  be  entered,  (u) 

On  special  motions  and  petitions  as  well  as  in  calendar  causes,  the 
register,  etc.,  must  mark  the  papers  and  note  them  in  his  minutes,  as 
on  a  hearing,  (v) 

The  solicitor  who  prepares  papers  to  make  or  oppose  a  motion,  should 
be  careful  that  they  are  not  scandalous  or  impertinent ;  as  the  court 

(«)  Rule  97. 
(v)  Idem. 


Barman,  2  Ab.  441  ;  Barber  v.  Ca.se,  12  How.  Pr.  351 ;  Pendleton  v.  Weed,  17 
N.  Y.  72.) 

The  court  will  not  determine,  upon  the  hearing  of  a  motion  on  affidavits,  that  a 
statute,  on  which  the  plaintiff's  right  to  maintain  the  action  depends,  is  unconsti- 
tutional.    (Havemeyer  v.  Ingersoll,  12  Ab.  N.  S.  312.) 

"Where  an  objection  is  made  to  an  order  to  show  cause,  that  it  was  not  made  at 
a  regularly  adjourned  special  term,  it  will  not  be  presumed  that  the  order  was 
made  at  a  term' irregularly  held.  (The  People  v.  The  Central  City  Bank,  35  How. 
42S;  S.  C.  53  Barb.  412.) 

All  motions  noticed  for  chambers,  in  the  first  district,  if  not  heard  on  the  day 
for  which  they  are  noticed,  in  consequence  of  the  inability  of  the  court  to  hear  the 
same,  stand  over,  as  a  matter  of  course,  until  the  next  day ;  unless  a  different  dis- 
position is  made  by  the  judge,  on  the  consent  of  the  parties.  (Mathis  v.  Vail,  10 
How.  Pr.  458.) 

In  all  the  districts,  a  motion  to  vacate  or  modify  a  provisional  remedy  and  an 
appeal  from  an  order  allowing  a  provisional  remedy,  have  preference  over  all 
other  motions.     (Code,  §  401,  sub.  5.) 

On  motion  to  vacate  a  judgment,  and  to  let  the  defendant  in,  if  he  presents  a 
prima  facie  case  on  a  question  of  law,  the  court  will  not  try  the  question,  on  the 
affidavits,  but  will  grant  the  motion.     (Howies  v.  Hoare,  61  Barb.  266.) 

The  court  has  ample  power,  under  §  271  of  the  Code,  to  direct  the  determina- 
tion of  a  material  and  controverted  question  of  fact,  arising  upon  a  motion,  to  be 
ascertained  by  a  referee.     (Riley  v.  Brown,  44  How.  429.) 

On  a  motion  to  vacate  an  attachment,  if  the  motion  is  made  upofl  affidavits,  the 
plaintiff  may  introduce  additional  affidavits,  but  only  to  contradict,  answer  or 
explain  those,  read  on  behalf  of  the  defendant.  Affidavits  to  justify  or  remedy 
defects  in  the  papers  upon  which  the  attachment  was  granted  should  not  be  heard. 
{Yates  v.  North,  44  N.  Y.  271.) 

A  decision,  made  after  hearing  both  parties,  cannot  be  reviewed  on  a  motion  to 
vacate,  either  on  the  ground  of  misapprehension,  or  any  other  founded  on  the 
papers  then  before  the  court,  unless,  perhaps,  by  the  very  judge  or  judges  who 
made  the  decision.  The  only  mode  of  reviewing  such  decision  is  by  appeal,  or 
by  a  re-argument,  had  on  leave  granted  upon  a  motion  made  therefor!  (Bolles  v. 
Duff,  56  Barb.  567  ; .  S.  C.  38  How.  492  ;  7  Ab.  N.  S.  233.)     ' 

In  Reed  v.  Butler,  (11  Ab.  128,)  where,  after  a  motion  had  been  argued  and 
submitted,  but  before  it  was  decided,  the  plaintiff  died  ;  it  was  held  that  an  order 
of  revival  must  be  made,  before  the  decision  of  the  motion  could  be  entered. 
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may,  upon  the  mere  examination  of  an  affidavit,  or  other  paper,  order 
scandalous  or  impertinent  matter  contained  therein,  to  be  expunged, 
"without  directing  a  reference  to  a  master,  and  may  charge  the  proper 
party  with  the  costs,  (w)  (22)  A  party  who  makes  an  affidavit  to 
[*575]  oppose  a  motion,  is  *only  authorized  to  state  the  facts,  and  it  is 
scandalous  and  impertinent  to  draw  inferences  or  state  arguments 
therein,  reflecting  upon  the  character  or  impeaching  the  motives  of 
the  adverse  party  or  his  solicitor.  (*) 

Where  original  papers  are  used  in  opposition  to  a  motion  which  is 
denied,  the  .party  using  such  papers,  must  file  them,  so  that  the 
adverse  party  may  obtain  copies  thereof,  (y)  And  if  the  opposing 
party  has  papers  to  read  in  opposition,  and  the  application  is  decided 
in  his  favor,  on  the  papers  of  the  adverse  party,  upon  the  opening  of 
the  case,  if  he  wishes  to  have  the  benefit  of  his  papers  in  opposition 
to  the  application,  upon  an  appeal  from  the  decision,  or  wishes  to  be 
allowed  for  them  on  the  taxation  of  costs,  he  should  have  such  papers 
entered  in  the  minutes  of  the  court  below,  and  marked  as  read.  (2)  (23) 

Costs  of  motion.]  In  deciding  upon  a  motion,  the  court  usually 
extends  its  order  to  the  costs  of  it ;  that  is,  if  it  denies  the  motion,  it 

(«>)  Powell  v.  Kane,  5  Paige,  265. 
(.r)  Powell  v.  Kane,  5  Paige,  265. 
('/)  Bloodgood  v.  Clark,  i  Paige,  571. 
(z)  Id.  ib. 


(22)  "When  the  necessary  and  inevitable  tendency  of  the  several  matters  set 
forth  in  moving-  papers  is  to  disparage  the  judge  who  decided  and  gave  judgment 
in  the  action,  and  to  "bring  him  into  disrepute  and  disfavor,  if  not  challenge  his 
truthfulness  and  integrity  in  his  official  conduct,  such  papers  will  be  stricken  out 
as  irrelevant,  impertinent  and  scandalous,  and  not  be  allowed  to  be  placed  upon 
the  files  of  the  court.  And  this  may  be  done  by  direction  of  the  court,  without 
motion.  (People  v.  Albany  &  Susquehanna  R.  R.  Co.  39  How.  49 ;  S.  C.  8  Ab. 
N.  S.  122 ;  aff'd  2  Lans.  459.) 

Affidavits  and  other  papei-s  on  a  motion,  which  are  irrelevant  or  scandalous, 
may  properly  be  suppressed  by  the  court,  on  inspection.  (The  People  v.  Church, 
2  Lans.  459.) 

(23)  "When  the  affidavits  and  papers  upon  a  non-enumerated  motion  are  required 
by  law  to  be  filed,  and  the  order  to  be  entered  in  a  county  other  than  that  in 
which  the  motion  is  made,  the  clerk  must  deliver  to  the  party  prevailing  in  the 
motion,  unless  the  court  shall  otherwise  direct,  a  certified  copy  of  the  rough  min- 
utes, showing  what  papers  were  read  or  used,  together  with  the  affidavits  and 
papers  used  or  read  upon  such  motion,  with  a  note  of  the  decision  thereon,  or  the 
order  directed  to  be  entered,  properly  certified.  It  is  the  duty  of  the  party  to 
whom  such  papers  are  delivered  to  cause  the  same  to  be  filed,  and  the  proper 
order  entered  in  the  proper  county  within  ten  days  thereafter ;  or,  in  default 
thereof,  he  will  lose  the  benefit  of  the  order.     (Rule  4,  Supreme  Court.) 

"When  any  order  on  a  non-enumerated  motion  is  entered,  all  the  papers  used  on 
the  motion  must  be  filed  with  the  clerk,  or  the  same  may  be  set  aside  as  irregu- 
lar.    (Rule  7,  Supreme  Court.) 

If  the  prevailing  party  fails  to  file  the  affidavits  used  on  a  motion,  the  court, 
upon  suggestion  of  the  fact,  will  compel  him  to  do  so.     (Anon.  5  Cowen,  13.) 
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frequently  denies  it  with  costs;  though  it  will  not  give  costs  on 
granting  it,  unless  the  costs  have  been  specifically  mentioned  in  the 
notice  of  the  motion. (a)  And  where  costs  are  asked  for  by  the  notice, 
the  motion  is  made  at  the  peril  of  paying  costs,  if  the  party  is 
unsuccessful. (ad)  (24) 

The  199th  rule  directs  that  when  a  motion  is  granted  or  denied 
with  costs,  the  court  shall  allow  a  gross  sum,  not  exceeding  the 
probable  amount  of  the  taxable  costs,  and  not  more  than  twenty 
dollars  in  any  case  ;  which  amount  shall  be  inserted  in  the  order  as 
the  costs  to  be  paid  upon  granting  or  denying  such  application, 
unless  the  court,  at  the  time  of  the  decision,  shall  direct  the  full 
amount  of  the  taxable  costs  to  be  paid,  or  taxable  costs  not  exceeding 
a  certain  sum,  to  be  specified  in  the  order. 

When  costs  are  directed  to  be  paid,  but  the  court  omits  to  specify 
the  gross  sum  which  is  to  be  specified  in  the  order,  or  to  give  any 
further  directions  as  to  what  costs  are  to  be  allowed,  the  register  or 
clerk  must  insert  in  the  order  a  gross  sum  of  ten  dollars  where  the 
order  was  taken  by  default,  and  fifteen  dollars  if  the  motion  was 
argued  or  opposed.  (6) 

If  a  party  who  is  not  interested  in  the  result  of  a  motion  is  served 
with  the  notice,  he  will  be  entitled  to  the  costs  of  appearing.(c) 

^Generally,  a  party  making  a  successful  motion  is  entitled  to  [*576] 
his  costs ;  but  not  for  an  unsuccessful  motion. (d)  Yet  in  some  cases, 
though  a  party  succeeds  in  his  motion,  he  will  be  ordered  to  pay  the 

{a)  See  ante.  p.  570.      Little  v.  Johnson,  1  Molloy,  234.      Magrath  v.  Yeitch,  1  Hogan,  443. 
S.  C.  1  Molloy,  234.    Mann.  v.  King,  18  Ves.  297. 
'  {aa)  Mann  v.  King,  supra.    3  Dan.  256,  n.  (k) 
(6.  Bnle  199. 

(c)  Heneage  v.  Aikin,  1  Jac.  &  W.  377. 
{d)  Halst.  Dig.  176. 


(24)  By  rule  13  of  the  Court  of  Appeals,  if  a  motion  be  not  made  on  the  day  for 
which  it  has  been  noticed,  the  opposing-  party  will  be  entitled,  on  applying  to  the 
court  at  the  close  of  the  motions  for  that  day,  to  a  rule  denying  the  motion,  with 
costs.     (And  see  Rule  54,  Supreme  Court. ) 

A  notice  of  motion  cannot  be  withdrawn,  without  paying  costs  of  the  motion. 
(Walkenshaw  v.  Penel,  5  Rob.  648 ;  S.  C.  32  How.  310  ;  7  Rob.  606.)  Yet  where 
the  motion  includes  two  distinct  matters,  one  may  be  withdrawn  without  payment 
of  costs.     (lb.) 

"Where  the  plaintiff  received  papers  for  a  motion  to  compel  him  to  elect  one  of 
several  causes  of  action,  and  to  strike  out  the  residue  from  his  complaint,  and  he 
subsequently,  but  on  the  same  day,  served  an  amended  complaint,  it  was  held 
that  the  notice  given  was  a  "proceeding  had,"  within  §  172  of  the  Code  ;  that  the 
amended  complaint  did  not  supersede  the  motion  ;  and  that  he  must  pay  the  costs 
of  the  motion.     (Prudden  v.  City  of  Loclcport,  40  How.  46.) 

On  a  motion  for  a  new  trial,  on  the  judge's  minutes,  no  costs  as  for  a  motion  can 
be  allowed.  The  prevailing  party  is  entitled  only  to  a  trial  fee  for  the  tiial  of  an 
issue  of  fact.     (Mutter  v.  Higgins,  44  How.  224.) 
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costs  of  it.  Thus  where  he  applies  for  an  order  which  is  for  his  own 
benefit,  he  will,  in  general,  be  ordered  to  pay  all  the  other  parties 
their  costs  occasioned  by  the  application.  Where  a  party  obtains  a 
general  decree  for  costs  in  the  cause,  he  is  entitled  to  have  taxed  the 
costs  of  a  successful  interlocutory  motion,  if  no  direction  as  to  costs 
was  given  at  the  time ;  unless  such  application  was  granted  as  a 
mere  matter  of  favor,  or  to  relieve  the  party  from  the  consequence  of 
his  own  default. (e)  But  a  party  who  makes  an  unsuccessful  motion  is 
not  entitled  to  the  costs  thereof.  The  party  opposing  the*  same, 
however,  is  entitled  to  his  costs  as  costs  in  'the  cause,  unless  a  different 
direction  is  given  at  the  time.(/) 

And  if  a  party  has  good  ground  for  opposing  a  motion,  he  may  be 
entitled  to  the  costs  of  opposing  it,  notwithstanding  the  motion  is 
granted.(^)  Therefore,  where  a  party  moves  for  more  than  he  is 
entitled  to,  he  may  be  ordered  to  pay  costs  of  opposing  the  motion, 
although  the  same  is  granted  in  part ;  inasmuch  as  he  has  compelled 
his  adversary  to  come  into  court  and  resist  his  motion. (A) 

Where  the  solicitor  of  a  party  makes  a  useless  application  to  the 
court  to  correct  a  mere  technical  irregularity  which  cannot  injure  or 
materially  delay  his  client,  he  will  not  be  allowed  the  costs  of  such 
application,  as  against  the  adverse  party.  Neither  will  he  be 
allowed  costs  for  opposing  a  motion  by  the  adverse  party  to 
correct  an  irregularity,  which  motion  is  rendered  necessary  by 
reason  of  his  refusal,  upon  a  proper  application,  to  waive  the 
irregularity,  (i) 

If  the  papers  upon  which  a  special  motion  is  made  or  opposed  are 
unnecessarily  prolix  or  voluminous,  costs  will  be  refused  to  the  party 
using  such  papers,  although  he  might  otherwise  have  been  entitled  to 
costs  against  the  adverse  party,  (k) 

If  a  party  attends  for  the  purpose  of  opposing  a  motion  in  pursuance 
of  the  notice,  he  is  entitled  to  costs  of  opposing  in  case  the  other  party 
does  not  appear  and  bring  on  the  motion.  But  he  cannot  move  for 
costs  until  all  the  business  before  the  court  is  disposed  of,  and  the 
court  is  ready  to  adjourn.  Then,  upon  reading  the  notice  of  motion 
[*577]  served  upon  *him,  and  showing  that  the  service  was  made  in 
due  season — i.  e.  that  the  notice  was  not  what  is  technically  called 


(e)  Stafford  v.  Bryan,  2  Paige,  45. 

(/)  Id.  ib.    Kogers  v.  Rogers,  2  Paige,  458.    Wilkinson  v.  Henshaw,  4  id.  257. 

(,<7)  Lowe  v.  Firkins,  MoClc.  10. 

(A)  North  American  Coal  Co.  v.  Ds-ett,  2  JSdw.  115.    Hates  v.  Loomis,  5  Wend.  78. 

(i)  Kane  v.  Van  Vrankcn,  5  Paige,  62. 

(&)  Seebor  v.  Hess,  5  Paige,  85. 
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"  a  short  notice " — the   court  will   allow  him  to  take  an  order  for 
costs.  (25) 

It  has  been  mentioned  that  a  party  appearing  to  oppose  a  motion, 
on  the  ground  of  short  notice,  will  not  be  allowed  costs,  although  the 
motion  is  denied;  if  it  is  denied  because  of  that  objection. (kk)  (26) 

{kh)  Ante,  p. 


(25)  Except  in  the  first  judicial  district,  a  party  attending  pursuant  to  notice, 
to  oppose  a  non-enumerated  motion,  may,  if  the  same  shall  not  be  made  on  the 
day  for  which  it  is  noticed,  at  the  close  of  that  order  of  business,  take  a  rule 
against  the  party  giving;  the  notice,  for  costs  for  attending  to  oppose.  (Rule  54, 
Supreme  Court.) 

In  the  Cmurt  of  Appeals,  if  a  motion  be  not  made  on  the  day  for  which  it  is 
noticed,  the  opposing  party  may,  on  applying  to  the  court,  at  the  close  of  the 
motions  for  that  day,  obtain  a  rule  denying  the  motion,  with  costs.     (Rule  13.) 

On  the  failure  of  a  party  to  bring  on  a  motion  noticed  by  him,  the  adverse  party 
has  no  right  to  take  an  order  denying  the  motion,  but  is  entitled  only  to  an  order 
giving  costs  for  not  appearing ;  and  those  can  be  given  only  at  the  close  of  the 
term  at  which  the  motion  was  noticed.  (Thompson  v.  Erie  Railway  Co.  9  Ab.  iST. 
S.  233.) 

Costs  may  be  allowed,  on  a  motion,  in  the  discretion  of  the  court  or  judge,  not 
exceeding  ten  dollars  ;  and  may  be  absolute,  or  directed  to  abide  the  event  of  the 
action.     (Code,  §  315.) 

The  moving  party  is  not  entitled  to  costs  where  he  asks  for  greater  relief  than 
the  court,  on  the  hearing,  decides  he  is  entitled  to.  (Steam  JSTav.  Co.  v.  Weed,  8 
How.  Pr.  50 ;  Penfield  v.  White,  id.  SS ;  Gorlin  v.  George,  2  Ab.  465.)  If  the 
notice  of  motion  asks  for  two  different  modes  of  relief,  in  the  alternative,  to  one  of 
which  the  moving  party  is  not  entitled,  costs  of  oxiposing  the  motion  will  be 
allowed  to  the  opposite  party.     {Smith  v.  Jones,  2  Code  Rep.  33.) 

The  Code  provides  for  no  costs  of  motion,  unless  the  same  are  allowed,  and  the 
amount  fixed,  by  the  court,  on  deciding  the  motion.  (Morrison  v.  Ide,  3  Code 
Rep.  27;  Van  Wyck  v.  Alliger,  4  How.  Pr.  164;  Nellis  v.  Deforest,  6  id.  413.) 
The  amount  must  be  inserted  in  the  order  allowing  them  ;  and  in  cases  where  the 
party  is  required  to  pay  costs,  as  the  condition  of  granting  him  a  favor,  the  order 
should  specify  the  amount,  or  designate  some  officer  to  settle  such  costs.  ( Van 
Schaick  v.  Wlnne,  8  How.  Pr.  6.) 

If  a  party  claims  costs  without  presenting,  in  his  own  papers,  a  case  which, 
under  any  circumstances,  would  entitle  him  to  costs,  the  motion  will  be  denied, 
with  costs.     (Wicks  v.  Southioick,  12  How.  Pr.  170.) 

Where  the  notice  of  motion  does  not  ask  for  costs,  and  the  motion  is  granted  by 
default,  and  the  moving  party  takes  his  order  with  costs,  it  is  irregular,  and  can- 
not be  sustained  under  the  general  clause  in  the  notice  that  he  will  apply  for  such 
other  and  further  relief  as  the  court  may  think  proper  to  grant.  (Xorthruv  v 
Van  Deusen,  3  Code  Rep.  140.) 

The  mode  of  collecting-  costs  awarded  by  orders  of  the  court  is  pointed  out  by 
statute.  (Laws  of  1840,  p.  333,  §  15 ;  Laws  of  1847,  p.  491,  §§  2,  3.)  These  pro- 
visions are  not  repealed  by  the  Code.  (Lucas  v.  Johiison,  1  Code  Rep.  N.  S.  301 ; 
Poillon  v.  Haughton,  2  Code  Rep.  14.)  "Whenever  there  is  an  order  of  the  court, 
directing  the  payment  of  costs,  process  in  the  nature  of  a  fieri  facias  may  issue 
against  the  personal  property  of  the  party  ordered  to  pay  them,  without  applica- 
tion to  the  court,  upon  the  expiration  of  the  time  prescribed  for  payment.  ( Weit- 
zel  v.  Schultz,  3  Ab.  468. ) 

(26)  Re-hearing,  re-argument  and  renewal  of  motions. 
It  is  out  of  the  usual  course  of  practice  to  make  an  application  for  the  same 
relief  a  second  time,  where  the  first  motion  or  petition  has  denied,  upon  the 
merits,  without  reserving  to  the.  applicant  the  right  to  renew  his  application.  (De 
Peyster  v  Hildreth,  2  Barb.  Ch.  109;  Harper  v.  McBride,  1  How.  Pr.  108.)  A 
motion  once  made  and  denied  upon  the  merits,  without  reserving  the  right  to 
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■  renew  it,  cannot  be  made  a,  second  time,  without  leave  of  the  court.     (Dodd  v. 
Astor,  2  Barb.  Ch.  395.) 

Re-arguments  of  motions  are  allowed  only  when  it  appears  that  the  justice 
deciding-  them  has  overlooked,  mistaken  or  misapprehended  some  material  fact ; 
or  has  decided  upon  some  questions  of  law  not  raised  or  argued  by  counsel.  They 
are  never  allowed  merely  to  let  in  facts  which  were  not  in  existence  at  the  time  a 
motion  was  decided.     (Webb  v.  Groom,  6  Rob.  532.) 

After,  an  order  of  arrest  and  an  attachment  have  been  vacated  upon  motion 
founded  on  affidavits  disproving  any  fraudulent  intent  on  the  part  of  the  party 
arrested,  a  re-argument  of  such  motion  will  not  be  granted  upon  a  mere  allega- 
tion that  certain  acts  of  the  defendants,  since  done,  tend  to  establish  the  alleged 
fraud.  The  only  remedy  of  the  plaintiff,  under  such  circumstances,  is  to  make  a 
fresh  application  for  the  provisional  remedies,  founded  on  the  new  facts.     (lb.) 

Rule  31-  of  the  Supreme  Court  directs  that  if  any  application  for  an  order  be 
made  to  any  judge  or  justice,  and  such  order  be  refused,  in  whole  or  in  part,  or 
be  granted  conditionally,  or  on  terms,  no  subsequent  application,  upon  the  same 
state  of  facts,  shall  be  made  to  any  other  judge  or  justice  ;  and  if  upon  such  sub- 
sequent application,  any  order  be  made,  it  shall  be  revoked. 

That  is  to  say,  the  rule  prohibits  such  second  application,  unless  on  the  decision 
of  the  previous  motion,  leave  to  renew  it  was  granted,  or  the  motion  was  denied 
without  prejudice  to  the  right  of  the  party  to  move  again ;  and  to  authorize  the 
granting  of  such  leave,  the  necessary  facts  must  be  shown  and  the  special  relief 
asked  for.     (Bellinger  v.  MaHindale,  8  How.  Pr.  113.) 

A  motion  for  re-argument  should  not  be  g-ranted  upon  grounds  which  will  impugn 
the  conrectness  of  a  former  decision.  If  allowed,  it  would  operate  substantially 
as  an  appeal  from  one  set  of  judg-es  to  another  set  belonging  to  the  same  court. 
(McGurry  v.  Board  of  Supervisors,  1  Sweeny,  217 ;  S.  C.  7  Rob.  464.)  It  should 
not  be  allowed  unless  it  is  alleged  that  the  former  court  overlooked  some  material 
fact  or  statute,  or  failed  to  notice  some  important  legal  question  or  recent  decision, 
(lb.) 

A  motion  for  re-argument  will  not  be  granted  unless  it  appears  that  there  is 
some  decision,  or  some  principle  of  law,  which  would  have  a  controlling  effect,  and 
which  has  been  overlooked ;  or  that  there  has  been  a  misapprehension  of  the  facts. 
And  even  in  those  cases,  leave  will  rarely  be  granted,  where  there  is  a  remedy  by 
appeal.  (Bolles  v.  Buff,  56  Barb.  567.)  The  power  of  one  general  term,  or  one 
special  term,  to  grant  a  re-hearing  of  a  matter  determined  by  a  previous  general 
or  special  term,  is  unquestionable  ;  yet  it  should  be  rarely  exercised.     (lb.) 

Although  the  decision  of  a  court  upon  an  interlocutory  motion  is  not  regarded 
as  res  adjudicata,  yet,  in  order  to  discourage  mere  litigiousness,  it  has  become 
the  established  practice  that  after  a  motion  has  once  been  fairly  heard  and 
decided,  it  shall  not  be  revived  again,  except  upon  leave  of  the  court  first  had  and 
obtained,  or  unless  a  different  state  of  facts  arose  subsequently  to  the  first  deter- 
mination. (Belmont  v.  The  Brie  Railway  Co.  52  Barb.  637 ;  S.  C.  6  Ab.  N.  S. 
442.)  When  a  different  state  of  facts  has  arisen  since  the  first  motion,  a  new 
motion,  based  on  those  facts,  may  be  made  as  a  matter  of  right ;  but  when  that  is 
not  the  ground,  leave  must  be  obtained  from  the  court,  which  may  grant  it  upon 
additional  facts  and  papers,  or  even  upon  the  same  papers  originally  before  the 
court.  (lb.)  The  23d  rule  of  court,  adopted  in  1858,  (Rule  31  of  1871,)  is  no  bar 
to  an  application  for  opening  and  re-hearing  an  interlocutory  motion,  where  the 
new  motion  is  frranded  upon  a  different  state  of  facts  from  the  former  one.  And 
even  since  that  rule  was  adopted  it  has  been  held  that  the  court  could  grant  leave 
to  renew  upon  the  same  facts  on  which  the  previous  motion  was  denied.  (lb.) 
That  rule  relates  exclusively  to  ex  parte  applications,  made  out  of  court  to  "a 
judge  Or  justice,"  upon  affidavits,  and  has  no  reference  to  applications  to  the 
court.  (lb.  But  see  Hall  v.  Emmons,  39  How.  187,  contra.)  An  interlocutory 
motion  which  has  been  once  decided,  may,  upon  application  to  the  court  by  either 
party,  be  opened  and  heard  anew,  if  the  court,  in  its  discretion,  thinks  sufficient 
reason  exists  for  doing  so;  and  upon  such  hearing,  the  former  order  may  be. 
reversed,  if  law  and  justice  require  it.     (lb.) 

The  denial  of  a  previous  motion  for  the  same  relief  is  not  sufficient  ground  for 
denying  the  subsequent  motion,  if  new  facts  are  proven  to  sustain  it,  such  as 
would  furnish  good  ground  for  leave  to  renew  it.  (Butts  v.  Burnett,  6  Ab. 
N.  S.  302.) 

When  an  opportunity  has  once  been  given  the  plaintiff  to  produce  further  affi- 
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davits  in  support  of  a  motion  for  alimony,  in  a  suit  for  divorce  on  the  ground  of 
adultery,  and  she  has  availed  herself  of  it  by  producing  an  insufficient  affidavit, 
leave  should  not  be  granted  to  renew  the  motion  on  that  ground ;  but  where  the 
complaint  also  charges  abandonment,  which  she  expects  to  be  able  to  sustain,  and 
she  has  had  no  opportunity  to  meet  the  defendant's  allegation  on  that  subject,  she 
may  be  permitted  to  renew  her  motion  on  that  ground,  upon  additional  affidavits. 
(Monk  v.  Monk,  7  Rob.  153.) 

The  rule  that  a  motion  which  has  once  been  denied  cannot  be  renewed  upon  the 
same  state  of  facts,  unless  leave  was  given  or  reserved,  does  not  apply'  to  the 
court  for  the  exercise  of  its  discretion  to  allow  bail  to  surrender  as  a  matter  of 
favor,  upon  excuse  for  delay,  after  an  application  for  exoneration  as  matter  of 
right  has  been  denied,  on  the  ground  that  the  strict  time  had  passed.  (Hall  v. 
Emmons,  9  Ab.  N.  S.  370.) 

Leave  will  not  be  given  to  renew  a  motion  to  enable  a  party  to  insist  on  facts 
known  to  him,  but  not  insisted  on  at  the  hearing  of  the  original  motion.  Neither 
will  the  discovery  of  new  evidence  in  support  of  the  matter  previously  urged,  give 
an  absolute  right  to  the  renewal  of  the  motion.  (Hall  v.  Emmons,  39  How.  187.) 
As  a  general  rule,  however,  leave  will  be  given  if,  in  the  circumstances  of  the 
opposition,  there  is  anything  to  excite  suspicion  of  unfairness,  or  a  belief  that  the 
moving  party  was  taken  by  surprise.     (lb.) 

Motions  in  the  course  of  practice  are  addressed  to  the  discretionary  power  of 
the  court,  and  the  doctrine  of  res  adjadicata  does  not  strictly  apply.  The  grant- 
ing of  leave  to  renew,  or  allowing  them  to.  be  made  without  leave,  is  matter  of 
discretion.     (People  ex  rel.  JVilber  v.  Eddy,  3  Lans.  80.) 

If  the  papers  upon  appeal  from  an  order  opening  a  default  show  that  a  pre- 
vious motion  therefor  was  denied,  and  do  not  show  that  leave  to  renew  the  motion 
was  granted,  that  may  be  inferred  from  the  granting  of  the  order  appealed  from  ; 
but  the  order  .should  be  amended  by  inserting  a  grant  of  such  leave.  (Fowler  v. 
Huber,  7  Rob.  52.) 

When  relief  has  been  denied,  on  the  hearing  of  a  motion,  upon  the  ground  that 
the  notice  of  motion  did  not  specify  the  defects  complained  of,  yet,  in  proper  cases, 
the  motion  may  be  renewed,  on  leave  and  on  papers  not  defective.  (Macomber  v. 
Mayor,  etc.  of  New  York,  17  Ab.  35  ;  Bowman  v.  Sheldon,  5  Sandf.  657;  S.  C.  10 
N.  Y.  Leg.  Obs.  339.) 

The  decision  of  a  motion  cannot  be  regarded  as  res  adjudicata  ;  and  there  are 
special  occasions  where  a  motion  may  be  renewed ;  as,  for  instance,  where  an 
order  is  unappealable.  (White  v.  Munroe,  33  Barb.  650 ;  S.  C.  12  Ab.  357.)  It 
is  common  to  give  notice  of  an  application  for  leave  to  renew  a  motion,  and  at  the 
same  time  to  give  notice  of  renewing  such  motion  conditionally,  if  such  leave  shall 
be  obtained.  (Fowler  v.  Huber,  7  Rob.  52.)  A  motion  denied  on  preliminary 
objections  may  be  renewed  on  the  merits.     (Marvin  v.  Lewis,  12  Ab.  482.) 

Rule  31  does  not  prevent  a  motion  to  "modify,  or  vacate,  an  order,  on  matter 
arising  or  discovered  since  the  first  motion,  where  there  is  no  laches.  (Cazneav,  v. 
Bryant,  4  Ab.  402  ;  Mills  v.  Thursby,  11  How.  Pr.  115.)  And  the  denial  of  a  mo- 
tion, on  the  default  of  the  moving  party,  is  no  bar  to  its  renewal,  if  that  default 
be  sufficiently  excused.     (Bowman  v.  Sheldon,  5  Sandf.  657.) 

158 


Chap.  1.]  INTERLOCUTORY  APPLICATIONS,  ETC.  5^7 


SECTION   IV. 

WHAT   MAY   BE   EFFECTED   BY  MOTIONS. (27) 

The  court  will  not,  upon  motion,  make  an  order  which  will  decide 
the  principal  point  of  the  case ;  except  upon  the  consent  of  all  the  par- 
ties affected  by  it ;  which  consent  must  be  expressed  by  their  counsel 
in  court,  and  cannot  be  inferred  from  their  not  attending  in  pursuance 
of  the  notice  of  motion.  (I) 

Although  the  defendant  makes  admissions  which  would  entitle  the 
complainant  to  a  decree,  he  cannot,  for  that  reason,  move  for  the  pay- 
ment of  money  into  court.(ra) 

In  suits  for  the  specific  performance  of  an  agreement,  if  the  contract 
is  admitted,  and  the  only  question  is  on  the  title  of  seller,  the  court 
will  before  the  hearing,  upon  motion,  direct  a  reference  to  a  master  to 
inquire  into  the  title. (n)  And  this  reference  has  even  been  directed 
before  answer. (o)  But  it  seems  that  the  court  will  not,  on  motion 
before  the  hearing,  decide  upon  the  validity  of  any  other  objection 
which  may  be  raised  by  the  answer  to  a  bill  for  specific  performance, 
besides  defect  of  title ;  the  consideration  of  any  other  objection  being 
matter  to  be  reserved  till  the  hearing  of  the  cause. (p) 

If,  in  a  suit  for  a  specific  performance,  the  master  reports  against  the 
title  of  the  vendor,  it  is  not  necessary  to  set  down  the  cause,  in  order 

(Z)  Like  v.  Berresford,  3  Bro.  C.  C.  366. 
(m)  Peacham  v.  Daw,  Mad.  &  Geld.  98. 

(n)  Moss  v.  Matthews,  3  Ves.  279.    Wright  v.  Bond,  11  id.  39.    Compertz  t. ,  12  id.  17. 

(o)  Balmanoo  v.  Lnmley,  1  Ves.  &  B.  224. 

(pi  Id.  ib.    Bat  see  1  Mer.  372.    Blythe  v.  Elmhurst.l  Ves.  &  B.  1.    Paton  v.  Kogers,  id.  351. 
v.  Skelton,  id.  516.    Withey  v.  Cottle,  1  Tnrn.  78. 


(27)  An  order  made  by  a  judge  out  of  court  may  be  set  aside  by  the  court,  on 
motion.'  The  provision  of  §  350  of  the  Code,  which  allows  certain  orders  made  by 
a  judge  out  of  court,  upon  notice,  to  be  entered  with  the  clerk,  and  appealed  from, 
does  not  preclude  the  remedy  by  motion.  (West  Side  Bank  v.  Pugsley,  12  Ab. 
N.  S.  28.) 

A  judgment  in  an  action,  where  the  court  rendering  it  has  jurisdiction  of  the 
parties  and  the  subject  matter,  is  final,  until  in  some,  of  the  modes  of  review 
known  to  the  law,  it  has  been  reversed.  The  decision  of  the  court,  ordering  the 
judgment,  cannot  be  reviewed  upon  motion  to  set  it  aside.  (Fisher  v.  Hepburn, 
48  N.  Y.  41 ;  Scliaettler  v.  Gardner,  47  N.  Y.  404.)  It  is  only  where  a  judgment 
is  void  that  a  party  has  an  absolute  legal  right  to  have  it  set  aside  or  vacated,  on 
motion.     (Scliaettler  v.  Gardner,  supra.) 
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that  the  bill  may  be  dismissed  with  costs.  The  court  will  make  such 
an  order  upon  motion,  (q) 

*On  the  foreclosure  of  a  mortgage,  if  the  mortgagor  or  a  person  [*578] 
who  has  come  into  possession  under  him,  pending  the  suit,  refuses  to 
deliver  up  possession  to  the  purchaser  under  the  decree,  the  court,  on 
motion  for  that  purpose,  will  order  the  possession  to  be  delivered  to  the 
purchaser,  though  the  delivery  of  possession  is  not  made  a  part  of  the 
decree,  (r) 

Where  a  decree  of  divorce  directs  an  allowance  for  the  maintenance 
of  children,  until  the  further  order  of  the  court,  an  application  to  vary 
the  allowance  should  be  by  motion  or  petition,  and  not  by  a  new  bill 
filed.(s) 

Bills  for  discovery  merely,  in  aid  of  the  defence  to  a  suit  at  law,  are 
not  brought  to  a  hearing,  but  are  disposed  of  on  motion,  after  the 
answer  is  deemed  sufficient. (£) 

As  to  the  right  of  a  party  in  contempt  to  make  a  motion,  see  post, 
Book  V.,  Chap.  VIII,  /Section  5,  relative  to  the  effect  of  being  in 
contempt. 

(j)  Walters  v.  Pyman,  19  Ves.  351.    Whitcomb  v.  Foley,  Mad.  &  Geld.  3. 
(r)  Kershaw  v.  Thompson,  4  John.  Ch.  Rep.  609. 
(s)  Paff  v.  Paff,  Hopk.  5S4. 
(*)   King  v.  Clark,  3  Paige,  76. 
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CHAPTER  II. 
PETITIONS. 

Petitions  are  applications  in  writing  for  an  order  of  the  court,  stat- 
ing the  circumstances  upon  which  they  are  founded ;  and  are  resorted 
to  whenever  the  nature  of  the  application  to  the  court  requires  a  fuller 
statement  than  can  be  conveniently  made  in  a  notice  of  motion. 

Petitions  must  be  addressed  "  To  the  chancellor  of  the  state  of  New 
York,"  without  the  addition  of  his  name,  or  any  other  title  or  desig- 
nation.(a)  (1) 

Petitions  may  be  presented  either  in  a  cause,  or  in  a  matter  over 
which  the  court  has  jurisdiction  under  some  act  of  the  legislature  or 
other  special  authority.  With  respect  to  applications  made  in  a  cause, 
there  does  not  appear  to  be  any  very  distinct  line  of  demarcation 
between  the  cases  in  which  they  should  be  made  by  motion  and  those 
[*579]  in  which  they  should  *be  made  by  petition ;  the  practice 
being  generally  regulated  by  the  circumstances  of  each  case. (5)  But 
where  the  application  is  upon  some  collateral  matter  which  has 
reference  to  a  suit  in  court,  a  party  may  be  relieved  upon  petition. (c) 

Although  it  is  competent  to  the  court  to  order  money  in  court  to  be 
paid  out,  upon  motion,  Lord  Eldon,  it  is  said,  would  not  allow  it  to 
be  done  except  upon  petition.^)  In  like  manner  all  applications  for 
orders,  which  partake  more  -of  the  nature  of  decrees  or  of  decretal 
orders  than  of  interlocutory  proceedings,  such,  for  instance,  as 
applications  for  the  appointment  of  guardians,  and  for  the  allowance 
of  maintenance  for  infants,  should  be  made  by  petition.  And  so,  in 
general,  must  all  applications  to  the  court,  upon  matters  arising  out 
of  decrees  or  decretal  orders,  except  those  relating  to  the  process  of 

(a)  Enle  10. 

(6)  3  Dau.  244. 

(c)  Codwise  v.  Gelston,  10  John.  508. 

(<Z)  See  Lord  Shipbrooke  v.  Lord  Hinchinbrook,  13  Ves.  394. 


(1)  Under  the  Code,  petitions  should  be  addi-essed  "To  the  Supreme  Court  of 
the  State  of  N-ew  York,"  and  not  to  any  particular  judge  by  name.  (Mattel-  of 
Bookhout,  21  Barb.  348.) 
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the  court,  or  for  enforcing  the  performance  of  them,  which  are  usually 
made  upon  motion.(e) 

Where  an  order  to  stay  proceedings  in  a  cause  pending  in  this 
court  is  proper,  the  party  must  apply  to  the  court  by  petition.  (/) 
And  maintenance  will  be  allowed  to  an  infant,  out  of  the  capital  of 
his  estate,  upon  petition  without  bill.(^)  But  a  receiver  of  the  rents 
and  profits  of  an  infant's  estate  will  not  be  appointed  upon  petition, 
where  there  is  no  bill  depending  in  the  court. (h)  (2) 

In  general,  a  petition  cannot  be  presented  in  a  cause  until  the  bill 
is  filed.  The  case  of  a  complainant  applying  to  sue  in  forma  pauperis, 
appears  to  form  an  exception  to  this  rule.(i)' 

The  141st  rule  directs,  that  on  presenting  a  petition  to  the  court,  in 
the  form  prescribed  by  law,  by  a  person  wishing  to  prosecute  in  forma 
pauperis,  an  order  may  be  entered  referring  it  to  a  master  to  inquire 
and  report  whether  it  is  proper  that  the  petitioner  should  be  allowed 
to  prosecute  in  that  manner.  And  if  the  master  is  satisfied  that  the 
petitioner  is  entitled  to  prosecute  as  a  poor  person,  he  must  report  the 
names  of  suitable  persons  to  be  assigned  as  his  solicitor  and  counsel.  (3) 

A  petition  may  be  presented  by  any  person,  whether  a  party  to  a 
suit  or  not.(4) 

(e)  3  Dan.  245. 

(/)  Dyckman  v.  Kernochan,  2  Paige,  26. 

(or)  Matter  of  Bostwick,  4  John.  Ch.  Rep.  102.    Ex  parte  Starkie,  3  Sim.  339. 

()i)  Anon.  1  Atk.  489.    Ex  parte  Whitfleld,  2  Atk.  315. 

(i)  Harr.  Pr.  (Newl.  ed.)  417.    3  Dan.  264. 


(2)  The  supreme  court  may,  on  petition,  remove  a  trustee  of  an  express  trust, 
who  is  such  by  virtue  of  a  will  naming  him  executor ;  although  he  has  not  yet 
completed  the  performance  of  his  duties  as  executor.  (QuaeTtenboss  v.  SouthwicJc, 
41  N.  Y.  117.)  The  removal  of  such  a  trustee  is  proper,  where  the  relations 
between  him  and  his  co-trustees  are  such  that  they  will  not,  probably,  co-operate 
in  carrying  out  the  trusts  beneficially  to  those  interested,  and  a  majority  of  the 
beneficiaries  ask  for  such  removal.     (lb.) 

Petitions  may  be  presented,  either  in  an  action,  or  in  some  matter  over  which 
the  court  has  jurisdiction,  under  some  statute  or  other  special  authority — that  is, 
in  a  special  proceeding,  such,  for  example,  as  for  the  sale  of  an  infant's  real  estate, 
for  the  issuing  of  a  writ  de  lunatico  inquirendo,  etc.     (Van  Sant.  Eq.  Pr.  423.) 

It  seems  that  in  a  proper  case,  the  court  may  allow  the  complainant  to  proceed 
by  petition,  for  leave  to  take  out  execution  upon  his  decree,  notwithstanding  the 
discharge  of  the  defendant  under  the  bankrupt  act.  But  the  defendant  must  be 
served  with  a  copy  of  such  petition,  and  with  notice  of  the  time  and  place  of  pre- 
senting the  same.     (Alcott  v.  Avery,  1  Barb.  Ch.  347.) 

(3)  Statutes  authorizing  persons  to  prosecute  in  forma  pauperis  are  to  Joe  con- 
strued strictly  against  the  applicant.  (Moore  v.  Coonly,  2  Hill,  412.)  Notice  of 
application  for  leave  to  prosecute  in  that  manner  must  be  given.  (Thomas  v. 
Wilson,  6  Hill,  257.)  "Whether  a  non-resident  of  the  state  will  be  allowed  thus  to 
prosecute?  Quwre.     (lb.) 

(4)  A  petition  for  the  removal  of  a  trustee  must  be  made  by  one  immediately 
interested  in  the  execution  of  the  trust.  (Livingston's  petition,  2  Ab.  N.  S.  2 ; 
S.  C.  32  How.  20 ;  34  N.  Y.  555.) 
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Where  a  petition  in  a  cause  is  presented,  it  must  be  entitled  in  the 
cause  in  which  it  is  presented.  When  it  is  presented  in  some 
[*580]  collateral  *matter,  or  there  is  no  suit  pending,  it  is  entitled 
"  In  the  matter  of  A.  B.,"  etc. 

The  petition  then  states  by  whom  it  is  presented,  and  the 
particulars  of  the  case,  and  concludes  with  praying  the  court  to  make 
the  order  required. 

Brevity  and  form  are  the  two  things  chiefly  to  be  observed  in 
drawing  petitions. (k)  To  which  may  be  added,  care  to  avoid  scandal 
or  impertinence  ;  for  which  a  petition,  as  well  as  any  other  proceed- 
ing, may  be  referred. 

Petitions  are  to  be  signed  and  sworn  to  by  the  petitioner,  and 
signed  by  his  solicitor  and  counsel. (5)  They  are  to  be  verified  in  the 
same  manner  as  bills. (I)  (6)  And  the  substance  of  the  oath  adminis- 
tered to  the  petitioner  must  be  stated  in  the  jurat. (m)  Wherethe 
petitioner  is  a  person  who  has  been  found  by  the  inquisition  of  a  jury 
to  be  a  lunatic,  the  officer  before  whom  the  petition  is  sworn  to, 
should  state  in  the  jurat,  that  he  has  examined  the  petitioner  for  the 
purpose  of  ascertaining  the  state  of  his  mind,  and  that  he  was 
apparently  of  sound  mind,  and  capable  of  understanding  the  nature 
and  contents  of  the  petition. (n) 

A  petition  must  be  fairly  and  legibly  written,  entitled,  and 
endorsed,  and  the  folios  numbered  and  marked,  in  the  manner 
directed  by  the  95th  rule. 

And  in  case  there  is  any  person  who  has  a  right  to  be  heard  in 
opposition  to  a  petition,  a  copy  of  it  must  be  served  upon  him,  with 
notice  of  the  time  and  place  of  presenting  the  same.  This  service 
must  be  made  in  the  same  manner,  and  the  same  length  of  time 
before  presenting  the  petition,  as  a  notice  of  motion  is  required  to  be 
served,  (o) 

{7s)  Han-.  Pr.  (Newl.  ed.)  417. 
(I)  See  ante,  p.  44.  Eule  18. 
(m)  Ruie  18. 

(«)  Matter  of  Christie,  5  Paige,  242. 
(o)  See  ante,  p.  568. 


(5)  A  petition  must  be  subscribed  by  the  pai-ty  swearing  to  the  same.  But  it  is 
not  necessary  that  an  ordinary  petition  in  a  cause  should  be  signed  by  counsel ; 
except  petitions  of  appeal,  or  petitions  for  re-hearing.  (Hathaway  v.  Scott,  11 
Paige,  173 ;  3  Dan.  Ch.  Pr.  266.) 

(ti)  Petitions  should,  as  a  general  rule,  be  sworn  to,  and  always,  when  intended 
to  be  used  as  affidavits,  in  making  a  motion  or  application  to  the  court.  The 
affidavit  should  be  similar  to  that  usually  attached  to  a  complaint.  (Van  Sant. 
Eq.  Pr.  424.) 
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Petitions  are  to  be  heard  at  the  same  times,  and  in  the  same 
manner,  as  special  motions. (p) 

If,  upon  the  hearing,  the  petitioner  does  not  appear,  the  petition 
will  be  dismissed  with  costs,  upon  the  production  of  a  copy  of  the 
petition  with  the  notice  of  presenting  the  same,  and  on  showing  that 
the  notice  was  not  short — i.  e.  that  the  notice  of  motion  was  served  a 
sufficient  length  of  time  previous  to  the  motion  day.  The  reason  of 
this  requisition  is,  that  the  court  never  gives  costs  of  appearing  to 
oppose  a  motion  or  petition  on  the  ground  of  short  notice,  and  never 
grants  a  motion  without  proof  of  due  service,  although  it  is  not 
opposed. 

On  the  other  hand,  if  no  one  appears  in  opposition  to  the  petition,  an 
[*581]  *order  conformable  to  the  prayer  thereof  will  be  made,  on  pro- 
ducing an  affidavit  of  service  of  the  petition  and  notice,  upon  all  the 
parties  interested;  provided  the  case  justifies  the  order. (q) 

Every  party  who  is  served  with  a  petition  is  considered  entitled  to 
his  costs  of  appearing  to  oppose  it,  whether  he  is  interested  in  the 
matter  or  not.(?-)  (7)  Therefore  care  should  be  taken  to  serve  those 
only  who  are  interested. 

If  a  party  having  an  objection  to  the  form  of  a  petition  has  also  a 
case  upon  the  merits,  he  should  be  prepared  with  his  affidavits  in 
opposition  to  the  petition,  upon  the  merits,  in  case  the  objection  to  the 
form  should  be  overruled ;  as  the  court  will  not  permit  the  petition  to 
stand  over,  in  order  that  he  may  file  affidavits ;  except  upon  the  terms 
of  his  paying  the  costs  of  the  petition  standing  over.(s)  (8) 

{p)  Sec  ante,  p.  572. 

(q)  1  Smith,  76.    3  Dan.  263,  258. 

(r)  Tnr.  &  Russ.  405,  notis.    And  see  Heneage  v.  Aildn,  1  Jac.  &  W.  377.    3  Dan.  269. 

(s)  Ex 'parte  Bellott,  2  Mad.  261. 


(7)  This  is  said  to  be  not  the  invariable  practice  now ;  costs  in  such  cases  being 
allowed  or  refused  m  the  discretion  of  the  court.     (Van  Sant.  Eq.  Pr.  423.) 

(8)  Rule  35  of  the  Supreme  Court  directs  that  orders  granted  on  petitions  shall 
refer  to  such  petitions  by  the  names  and  description  of  the  petitioners,  and  the 
date  of  the  petition,  if  the  same  be  dated,  without  reciting  or  setting  forth  the 
tenor  or  substance  thereof  unnecessarily. 

The  rule  also  directs  that  any  order  or  judgment  directing  the  payment  of 
money,  or  affecting  the  title  to  property,  if  founded  on  petition,  no  complaint  being 
filed,  may,  at  the  request  of  any  party  interested,  be  enrolled  and  docketed  as 
other  judgments. 
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CHAPTER  III. 

ORDERS. 

Sect.  1.  Kinds  of  Orders. 

2.  Drawing,  Settling,  and  Entering. 

3.  Form  op. 

4.  Construction  and  Effect. 

5.  Service  of. 

6.  Orders  Nisi. 

7.  How  Enforced. 

8.  Opening,  Modifying,  and  Discharging. 


SECTION    I. 

kinds  of  orders. 


Orders  are  either  common,  or  special,  or  by  consent. (1) 
Common  orders.]     Orders  to  which  a  party,  by  the  rules  and  practice 
[*582]  *of  the  court,  is  entitled  of  course,  without  showing  special 
cause,  are  denominated  common  orders. (a)     A  common  order  is  made 
without  notice  to  the  adverse  party.  (2) 

(a)  Rule  24. 


(1)  By  the  Code,  (§  400,)  every  direction  of  a  court  or  judge,  made  or  entered 
in  writing1,  and  not  included  in  a  judgment,  is  denominated  an  order. 

It  is  said,  that  the  "judgment"  referred  to  in  this  section  means  a  final  judg- 
ment, that  is,  a  judgment  corresponding  with  the  former  final  decree  in  chancery, 
as  contradistinguished  from  a  mere  interlocutory  decree.    (Van  Sant.  Eq.  Pr.  448.) 

A  decision  of  the  court  not  included  in  the  final  judgment,  is  an  order  ;  and  such 
it  has  been  held  to  be  for  the  purposes  of  an  appeal.  (Harris  v.  Clark,  4  How. 
Pr.  78 ;  Cruger  v.  Douglass,  id.  215 ;  Beebe  v.  Cfriffing,  6  N.  Y.  465 ;  Hollister 
Bank  of  Buffalo  v.  Vail,  15  id.  593.) 

(2)  Orders  made  out  of  court,  without  notice,  may  be  made  by  any  judge  of  the 
court,  in  any  part  of  the  state  ;  and  they  may  also  be  made  by  a  county  judge  of 
the  county  where  the  action  is  triable,  or  by  the  county  judge  of  the  county  in 
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Several  of  the  general  rules  of  the  court  specify  orders  which  may- 
be entered  of  course,  for  various  purposes,  during  the  progress  of  a 
cause,  and  which  are  therefore  common  orders. (6)  In  addition  to 
which  it  has  been  decided  by  the  court,  that  where  only  part  of  the 
money  secured  by  a  mortgage  is  due,  and  the  bill  is  taken  as  con- 
fessed, the  reference  to  ascertain  whether  the  premises  can  be  sold  in 
parcels  is  a  common  order. (c)  So  is  an  order  to  examine  a  complain- 
ant as  to  any  payments  received  by  him,  where  the  defendant  is 
absent,  concealed,  or  non-resident.(d)  The  order  in  a  partition  suit  to 
take  the  bill  as  confessed  as  against  an  absent  or  unknown  defendant 
or  owner,  is  also  an  order  of  course ;  and  it  may  be  entered  in  the 
office  of  the  register,  or  clerk,  upon  filing  the  affidavits  of  publication, 
and  of  the  neglect  of  the  absentee,  etc.  to  appear  and  answer  within 
the  time  allowed  by  the  order  of  publication. (e) 

But  an  order  for  leave  to  examine  a  complainant  in  his  own  favor 
can  only  be  obtained  upon  a  special  application^/) 

Where  a  party  is  entitled  to  an  order  of  course  on  application  to  the 
register,  he  cannot  charge  the  adverse  party  with  the  extra  expense 
of  a  special  application  to  the  court,  (g) 

The  method  of  drawing  and  entering  common  orders  will  be  stated 
in  the  next  section. 

Special  orders.']  All  orders  made  on  special  application  to  the  court 
are  denominated  special  orders,  (h) 

(6)  See  Knlcs  22,  23,  24,  25,  28,  29,  30,  43,  44,  45,  48,  49,  51,  52,  53,  57,  58,  59,  61,  68,  73,  77,  110, 
134,  136,  177,  178 
(c)  Evevitt  v.  Huffman,  1  Paige,  648. 
Id)  Soaltnvick  v.  Van  Bussnm,  1  Paige,  648. 
(e)  Christy  v.  Christy,  6  Paige,  170. 
(/)  Southwic.k  v.  Van  Bussnm,  supra, 
{a)  Chapman  v.  Mnnson,  3  Paige,  347. 
(h)  Rule  46. 


which  the  attorney  for  the  moving-  party  resides ;  except  to  stay  proceedings  after 
verdict.     (Code,  §  401,  sub.  3.) 

In  an  action  in  the  supreme  court,  a  county  judge,  in  addition  to  the  powers 
conferred  upon  him  by  the  Code,  may  exercise  within  his  county  the  powers  of  a 
judg-e  of  the  supreme  court  at  chambers,  according  to  the  existing  practice, 
('■xcept  as  otherwise  provided  in  the  Code.  And  in  all  cases  where  an  order  is 
made  by  a  county  judge,  it  may  be  reviewed  in  the  same  manner  as  if  it  had  been 
made  by  a  judge  of  the  supreme  court.     (Code,  §  40B.) 

"  The  court,"  in  subdivision  3  of  §  401,  means  the  court  in  which  the  action  is 
pending.  (Mann  v.  Tyler,  1  Code  Rep.  N.  S.  383 ;  S.  C.  6  How.  Pr.  236.  See 
Otis  v.  Spencer,  8  id.  173.) 

A  county  judge  can  make  an  order  staying  proceedings  on  a  judgment  entered 
upon  a  report  of  referees.  (Otis  v.  Spencer,  S  How.  Pr.  173.)  But  where  a  pro- 
ceeding supplementary  to  execution  is  pending  before  him,  he  cannot  grant  a  stay 
thereof.  (President,  etc.  of  the  Bank  of  Genesee  v.  Spencer,  15  How.  Pr.  412-14  ; 
Gould  v.  C'hapin,  4  id.  185 ;  S.  C.  2  Code  Reu.  107.) 
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And  this  rule  applies  to  orders  made  by  the  court  ex  parte,  as  well 
as  to  such  as  are  made  upon  notice  to  the  adverse  party. 

A  special  order  entered  under  the  direction  of  the  court,  although  in 
violation  of  one  of  its  standing  rules,  cannot  be  disregarded  by  the 
parties,  or  the  officers  of  the  court,  so  long  as  it  remains  in  force. (i) 

The  method  of  drawing  and  entering  special  orders,  will  be  men- 
tioned in  the  next  section. 

Orders  by  consent]  Orders  by  consent  of  parties  or  their  solicitors 
[*583]  *may  be  entered  in  the  manner  hereafter  stated.  They  can- 
not be  modified  or  varied  in  an  essential  part  without  the  assent  of 
both  parties; (A)  unless  there  is  fraud  or  collusion  between  the 
solicitors  or  counsel  of  the  parties. (I)  But  if  a  party  to  an  order  by 
consent  takes  proceedings  which  are  inconsistent  with  the  execution 
of  it,  he  will  be  considered  as  having  waived  the  right  to  insist  upon 
the  rule  above  mentioned,  (m)  (3) 

(i)  Osgood  v.  Joslin.  3  Paige,  195.    Sttidwoll  v.  Palmer,  5  id.  1G6. 

(k)  Leitch  v.  Cnmpston,  4  Paige,  470.    Downing  v.  Cage,  1  Eq.  Ca.  Abr.  165. 

(Z)  Monell  v.  Lawrence,  12  John.  521. 

(m)  Bernal  v.  Donegal,  3  Dow  P.  0.  146. 


(3)  Under  the  present  system,  orders  by  consent  are  entered  in  the  same  man- 
ner as  common  orders  formerly  were,  without  application  to  the  court.  They  are 
founded  upon  the  written  consent  or  stipulation  of  the  parties,  or  their  attorneys  ; 
such  consent  being  filed  with  the  clerk.  An  order  is  also  often  made  in  court, 
upon  the  oral  consent  of  the  parties ;  but  such  order  must  be  made  in  the  pres- 
ence of  the  court,  and  entered  as  the  order  of  the  court.     (Van  Sant.  Eq.  Pr.  449.) 

Bat  no  private  agreement  or  consent  between  the  parties,  or  their  attorneys,  to 
an  order  is  binding,  unless  it  is  reduced  to  the  form  of  an  order  by  consent,  and 
entered ;  or  unless  the  evidence  thereof  is  in  writing,  subscribed  by  the  party,  or 
by  his  attorney  or  counsel.     (Rule  16,  Supreme  Court.) 

This  rule  has  no  application  to  stipulations  or  agreements  entered  into  by  the 
counsel  for  the  respective  parties  on  the  trial,  and  entered  upon  the  minutes. 
(Staples  v.  Parker,  41  Barb.  648  ;  Banks  v.  American  Tract  Society,  4  Sandf.  Ch. 
438 ;  Jewett  v.  Albany  City  Bank,  Clarke's  Ch.  242.) 

An  agreement  made  at  the  hearing  before  a  referee,  although  not  in  writing, 
can  be  enforced.  Such  an  agreement  is,  in  effect,  made  in  open  court.  (Living- 
ston v.  Gidney,  25  How.  1 ;  Corning  v.  Cooper,  7  Paige,  5S7.) 
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SECTION    II. 

DRAWING,  SETTLING,  AND  ENTERING    ORDERS. 

1.  Common  orders.]  All  common  orders  may  be  entered  with  the 
register,  assistant  register,  or  proper  clerk,  in  the  common  rule  book 
kept  in  his  office,  at  the  instance  of  the  party  or  his  solicitors,  and  at 
the  peril  of  the  party  taking  the  same.  And  the  day  on  which  an 
order  is  made  must  be  noted  in  the  entry  thereof,  (n) 

If  the  solicitor  prefers  it,  he  may  draw  the  order  himself,  and  send 
it  to  the  register  or  clerk  to  be  entered;  if  not,  the  register  or  clerk 
will  himself  draw  up  the  order,  on  being  requested  to  do  so. 

Where  a  party  is  entitled  to  enter  two  or  more  common  orders  in  a 
suit  at  the  same  time,  or  on  the  same  day,  they  must  be  entered  to- 
gether as  one  order.  And  the  party  will  only  be  allowed,  on  the 
taxation  of  costs,  for  the  expense  of  entering  one  order.(o) 

2.  Orders  by  consent.]  Orders  by  consent  may  be  entered  in  the 
same  manner  as  common  orders.  They  must  be  founded,  however, 
upon  the  written  consent  of  the  parties,  or  their  solicitors  or  counsel ; 
which  consent  must  be  filed  with  the  register,  or  clerk,  at  the  time  of 
entering  the  order. (p) 

3.  Special  orders.]  All  orders  made  by  the  special  directions  of  the 
court  must  be  entered  in  the  record  of  the  minutes  of  the  court,  as  has 
been  usual  heretofore,  (q)  (4) 

If  the  order  is  not  drawn  up  by  either  of  the  parties,  or  his  solicitor, 
it  is  the  duty  of  the  register  or  clerk  t<5  draw  it  up. 

(n)  Rnle  46. 
(o)  Rnle  198. 
(p)  Rule  46. 
(<Z)  Idem. 


(4)  Orders  granted  by  a  justice  at  chambers,  ex  'parte,  need  not  be  filed  or 
entered  with  the  clerk.     (Savage  v.  Relyea,  3  How.  Pr.  276.) 

No  appeal  can  be  made  from  an  order  until  it  is  entered  and  the  moving  papers 
filed  with  the  clerk.  (Smith  v.  Dodd,  3  E.  D.  Smith.  215  ;  Marshall  v.  Francisco, 
10  How.  Pr.  147.)  Where  an  order  is  made  out  of  court,  on  notice,  the  affidavits, 
etc.,  used  on.the  motion  must  be  filed  with  the  clerk  of  the  county  where  the 
venue  is  laid.  (Nicholson  v.  Dunham,  1  Code  R.  119.)  And  in  such  a  case,  for 
the  purpose  of  an  appeal,  any  party  affected  by  such  order,  may  require  it  to  be 
entered  with  the  clerk,  and  it  shall  be  entered  accordingly.     (Code,  §  350.) 
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^Neither  party  can  have  any  benefit  from  a  decision  of  the  [*584] 
court,  until  the  order  thereon  is  drawn  up  and  perfected. (r) 

Special  orders,  if  not  drawn  up  by  the  register  or  clerk,  are  usually 
drawn  by  the  party  obtaining  them. 

Where  an  order  is  special  in  its  provisions,  the  party  entitled  to 
draw  up  the  same  should  submit  a  copy  thereof  to  the  adverse  party, 
that  he  may  propose  amendments  thereto  if  he  shall  think  proper. 
The  draft,  and  the  amendments  proposed,  if  any,  are  then  to  be 
delivered  to  the  register,  that  the  order  may  be  settled  by  him  and 
entered.  And  where  the  register  cannot  understand  the  decision  of 
the  court  so  as  to  be  able  to  settle  the  order  in  conformity  therewith,  he 
is  then,  and  in  that  case  only,  to  apply  to  the  court  to  settle  the 
order,  (s)  (5) 

If  the  party  entitled  to  draw  up  the  order  on  a  decision  of  the  court, 
neglects  to  do  so  for  twenty-four  hours  after  the  decision  is  pro- 
nounced, any  other  party  interested  in  the  entry  of  the  order,  may 
apply  to  the  register  or  clerk  at  the  place  where  the  decision  was 
made,  to  draw  up  and  enter  the  order  in  conformity  with  the  decision 
of  the  court,  (t) 

Where  a  party  is  relieved  against  an  order  or  decree  regularly 
obtained  against  him,  upon  certain  specified  terms  and  conditions,  it 
is  the  duty  of  the  party  thus  relieved,  to  draw  up  and  enter  the  order 
granting  such  relief  without  any  unreasonable  delay.  If  he  neglects 
to  do  so,  the  adverse  party,  upon  filing  an  affidavit  showing  such 
neglect,  and  that  the  terms  upon  which  the  relief  was  granted  have 
not  been  complied  with,  may  proceed  to  carry  into  effect  the  original 

(r)  Whitney  v.  Belden,  i  Paige,  140.    Earl  of  Fingal  v.  Blake,  2  Molloy,  50. 
(s)  Id.  ib. 
it)  Id.  ib. 


(5)  If  a  motion  is  disposed  of  at  the  hearing-,  and  the  terms  of  the  order  directed 
by  the  court,  the  prevailing  party  draws  it  up,  on  the  spot,  and  submits  it  to  the 
attorney  of  the  opposite  party,  and  if  no  objection  thereto  is  made,  presents  it  to 
the  clerk,  to  be  filed  and  entered.  If  the  terms  of  the  order  are  objected  to,  the 
question  is  submitted  to  the  court,  and  decided  at  once.  (Van  Sant.  Eq.  Pr.  450.) 
If  the  judge  instead  of  deciding  the  motion,  at  the  close  of  the  argument,  reserves 
.his  decision,  he,  upon  deciding  the  motion,  usually  indorses  a  memorandum  of  the 
decision  upon  the  motion  papers,  and  transmits  them  to  the  attorney  of  the  suc- 
cessful party ;  who  then  draws  the  proper  order,  and  has  it  settled  and  entered. 
(Ibid.)  If  the  terms  of  the  order,  as  drawn,  are  not  agreed  to,  the  same  should 
be  submitted  for  settlement  to  the  judge  who  made  it,  or  noticed  for  settlement, 
before  the  judge,  at  chambers.  (Ibid.)  Or,  the  prevailing  party  may  enter, 
without  notice,  such  order  as  he  thinks  himself  entitled  to,  at  the  risk  of  having 
the  same  set  aside  for  irregularity,  or  corrected,  on  motion.  (Ib.)  The  judge 
granting  the  order  may  draw  the  order  himself,  or  adopt  that  drawn  by  the  pre- 
vailing party,  and  indorse  his  allowance  upon  it.  It  may  then  be  entered  and^ 
served  without  further  notice  to  the  opposite  party.     (Ibid.) 
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order  or  decree,  without  entering  an  order  upon  the  application  to  be 
relieved  against  it.(w) 

Where  several  applications  in  a  cause  are  decided  at  the  same  time, 
if  the  party  who  draws  up  the  order  on  such  decisions,  neglects  to 
state  therein  a  part  of  the  directions  given  by  the  court,  the  adverse 
party,  instead  of  entering  a  separate  order,  should  propose  amend- 
ments to  the  first  order  as  drawn  up ;  or  he  should  apply  to  have 
such  order  corrected,  so  as  to  embrace  all  the  directions  given  by  the 
court  on  such  applications. (r) 

Orders  for  injunctions,  as  well  as  all  other  special  orders,  must  be 
entered  with  the  register  before  the  process  issues. (w)  The  cases  in 
which  orders  for  injunctions  may  be  entered  upon  the  certificates  of 
vice-chancellors  or  injunction  masters  are  specified  in  the  30th  rule, 
[*5S5]  and  in  the  *order  of  the  24th  of  March,  1840,  relative  to  the 
assistant  vice-chancellor  of  the  first  circuit. 

If  the  party  obtaining  an  injunction  neglects  to  enter  the  order 
therefor  at  the  proper  time,  a  subsequent  entry  of  it  before  motion 
will  cure  the  defect;  but  the  party  will  be  charged  with  the  costs. (x) 

Entering  nunc  pro  tunc]  It  is  a  common  occurrence  to  apply  to  the 
court  to  enter  an  order  nunc  pro  tunc ;  which  is  a  motion  of  course 
where  the  party  entitled  to  the  order  comes  recently ;  but  after  a 
length  of  time  there  ought  to  be  notice  of  the  motion,  (y)  And  liberty 
has  been  given  to  re-draw  up  an  order  which  was  lost  before  it  was 
entered,  and  to  enter  it  nunc  pro  tunc,  though  to  charge  interest ;  it 
appearing  by  the  minute  book  of  the  register  to  have  been  drawn  up.(z) 

Place  of  entering  orders."]  All  orders  made  by  either  of  the  vice- 
chancellors,  must  of  course  be  entered  in  the  office  of  the  clerk  of  his 
circuit.  (6) 

(a)  Hoffman  v.  Trechvell,  5  Paige,  82. 

[v)  Hunt  v.  Wallis,  6  Paige,  371. 

(to)  Skinner  v.  Dayton,  2  John.  Ch.  Rep.  226. 

(x)  Skinner  v.  Dayton,  2  John.  Ch.  Rep.  226. 

iy)  Anon.  3  Atk.  521.    1  Newl.  Pr.  212. 

\z)  Williamson  v.  Henshaw,  1  Dick.  129. 


(6)  "Where  a  motion  is  made  to  the  court  in  the  same  county  in  which  the  action 
is  triable,  or  in  which  the  special  proceeding  is  instituted,  and  an  order  is  granted 
thereon,  the  order,  after  being  settled,  together  with  the  papers  used  on  the  mo- 
tion, must  be  tiled  with  the  clerk  of  the  county,  and  the  order  entered  by  such 
clerk,  in  a  book  kept  for  that  purpose.     (Van  Sant.  Eq.  Pr.  453.) 

Rule  11  of  the  Supreme  Court  requires  the  several  clerks  to  keep  in  their  repect- 
ive  offices,  a  book,  properly  indexed,  in  which  shall  be  entered  the  titles  of  all 
civil  actions  and  special  proceedings,  with  proper  entries  under  each,  denoting 
the  papers  filed  and  orders  made,  etc.,  with  dates ;  and  such  other  books  as  may 
be  necessary  to  enter  the  minutes  of  the  court,  docket  judgments,  enter  orders,  etc. 

Under  the  above  rule,  it  seems  orders  granted  on  motion  should  be  entered 
separately,  that  is  copied,  in  the  book  of  minutes  kept  by  the  clerk,  although  it  is 
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■  Orders  made  by  the  chancellor,  unless  otherwise  specially  directed, 
may  be  entered  either  with  the  register  or  assistant  register,  as  may 
be  most  convenient ;  but  the  caption  of  an  order  must  always  state 
truly  the  place  where  the  court  was  held  when  the  same  was  made. (a) 

Whenever  the  chancellor  holds  a  term  of  a  vice-chancellor's  court, 
the  orders  made  by  him  are  to  be  entered  with  the  clerk  of  the  vice- 
chancellor.  (6)  And  the  order  of  the  chancellor,  upon  an  application 
for  re-taxation  of  costs  in  a  cause  pending  before  a  vice-chancellor, 
may,  when  necessary,  be  transmitted  to,  and  entered  with,  the  clerk 
of  such  vice-chancellor. (c) 

Where  a  suit  is  pending  before  a  vice-chancellor,  an  application  for 
an  extra  allowance  to  a  master  for  taking  an  account,  must  be  made  to 

(a)  .Rule  98. 

(b)  Ames  v.  Blnnt,  2  Paira,  94.  , 

(c)  Lloyd  v.  Brewster,  5  Paige,  87. 


not  always  done.  (Van  Sant.  Eq.  Pr.  453.)  Orders  granted  on  motion,  however, 
are  actually  entered,  and  are  deemed  so  entered,  from  the  time  of  their  being'  filed 
with  the  clerk.  And  the  clerk  will  give  a  certified  copy  of  the  order  immediately 
on  filing-  the  same,  if  required ;  and  such  certified  copy  will  be  evidence  of  the 
authenticity  of  the  order.     (Ibid.) 

By  Rule  3  of  the  Supreme  Court  papers  are  required  to  be  filed  in  the  county, 
specified  in  the  complaint  as  the  place  of  trial.  In  case  the  place  of  trial  is 
changed,  the  papers  then  on  file,  and  those  afterwards  filed,  must  be  filed  in  the 
clerk's  office  of  the  county  specified  in  the  order ;  and  all  other  papers  in  the  cause 
must  be  filed  in  the  county  so  specified. 

When  the  affidavits  and  papers  upon  a  non-enumerated  motion  are  required  by 
law  to  be  filed,  and  the  order  to  be  entered  in  a  county  other  than  that  in  which 
the  motion  is  made,  the  clerk  must  deliver  to  the  prevailing  party,  unless  the  court 
shall  otherwise  direct,  a  certified  copy  of  the  rough  minutes,  showing1  what  papers 
were  used  or  read,  together  with  the  affidavits  and  papers  used  or  read  upon  such 
motion,  with  a  note  of  the  decision  thereon,  or  the  order  directed  to  be  entered, 
properly  certified.  And' it  is  made  the  duty  of  the  party  to  whom  such  papers 
are  delivered,  to  cause  the  same  to  be  filed  and  the  proper  order  entered  in  the 
proper  county  within  ten  days  thereafter ;  or  in  default  thereof  he  will  lose  the 
benefit  of  such  order.     (Rule  4,  Supreme  Court.) 

Where  the  motion  is  made,  and  the  order  granted  in  a  county  other  than  that 
in  which  the  action  is  triable,  the  clerk  makes  an  entry  under  the  title  of  the 
cause,  in  his  minutes.  The  order,  if  settled  at  special  term,  is  then  presented, 
with  the  affidavits  on  which  it  was  granted,  to  the  clerk,  who  certifies  the  order 
to  the  county  in  which  the  action  is  triable,  as  follows  :  •'  Allowed ;  to  be  entered 
in  the  office  of  the -clerk  of county,"  dating,  and  signing  his  name  to  the  cer- 
tificate. At  the  same  time,  he  indorses  the  affidavits  read  by  either  party,  as 
"read  on  motion,"  with  the  date,  and  his  signature.  The  attorney  for  the  pre- 
vailing- party  then  files  the  papers,  and  enters  the  order,  in  the  proper  county. 
(Van  Sant.  Eq.  Pr.  453,  454.) 

If  the  order  is  not  entered  in  the  proper  county  within  ten  days,  it  becomes 
inoperative  and  of  no  effect.     {iSage  v.  Mosher,  17  How.  Pr.  367.) 

If  the  decision  is  reserved,  and  the  judge  subsequently  grants  the  motion,  and 
allows  the  order,  no  certificate  of  the  clerk  is  necessary ;  but  the  decision  of  the 
judge,  indorsed  upon  the  moving  papers,  is  filed  as  a  sufficient  authority  for  the 
entry  of  the  order.  Or  if  the  judge  has  himself  drawn  or  allowed  an  order  for 
that  purpose,  such  order,  with  his  certificate  of  allowance  thereon,  is  filed  with 
the  moving-  papers  and  entered  by  the  clerk.     (Van  Sant.  Eq.  Pr.  454.) 
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such  vice-chancellor ;  and  an  order  for  such  allowance  must  be  entered 
with  the  clerk,  (d) 

Orders  in  causes  heard  before  the  assistant  vice-chancellor  of  the 
first  circuit,  are  to  be  drawn  and  entered  as  follows : 

1.  In  suits  brought  in  the  first  circuit,  orders  have  the  caption — 
"Present — L.  H.  8.,  Assistant  Vice-Chancellor  of  the  first  circuit;"  and 
are  entered  with  the  clerk  of  that  circuit. 

2.  When  he  holds  a  special  term  for  any  vice-chancellor,  out  of  the 
[*586]  *fi.rst  circuit,  orders  in  causes  pending  in  the  circuit  where  the 
courtis  held,  will  have  the  caption — "  Present — L.  H.  8.,  Assistant 

Vice-Chancellm"  of  the  first  circuit,  sitting  for  the  vice-chancellor  of  the 

circuit." 

3.  In  causes  pending  before  the  chancellor,  and  in  causes  specially 
refiarred  to  the  assistant  vice-chancellor,  when  heard  before  him,  the 
orders  must  have  the  caption — "Present — L.  H.  8.,  Assistant  Vice- 
Chancellor  of  the  first  circuit;  "  and  if  the  cause  was  pending  before  the 
chancellor,  the  orders  should  recite,  in  the  commencement  thereof,  that 
the  cause  was  noticed  for  hearing  before  the  assistant  vice-chancellor, 
at  a  special  term,  etc.,  pursuant  to  the  provisions  of  the  statute,  etc. 
If  the  cause  was  referred  directly  to  the  assistant  vice-chancellor  to 
hear,  that  fact  should  be  recited  in  the  orders. 

In  the  2d  and  3d  classes  of  cases  above  mentioned,  the  orders  and 
decrees  will  be  entered  in  the  minutes  of  the  clerk  of  the  circuit  in 
which  the  cause  is  heard. (e) 

The  125th  rule  does  not  authorize  a  vice-chancellor  or  master  to 
grant  a  chamber  order  giving  the  defendant  further  time  to  demur. 
To  obtain  such  an  order,  the  application  must  be  made  to  the  court, 
and  the  order  must  be  entered  with  the  register  or  clerk.(/) 

See,  also,  ante,  p.  340,  as  to  the  manner  of  drawing  up,  settling  and 
entering  decrees. 

(d)  Woodruff  v.  Straw,  4  Paige,  407. 

(e)  Laws  of  1840,  ch.  314,  «  2,  3,  p.  263.    Laws  of  1839,  ch.  101,  §5  5,  6,  p.  86. 
(/)  Burrall  v.  Eaineteaux,  2  Paige,  331. 
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SECTION    III. 


FORM  OF  ORDERS. 


The  form  of  the  caption  of  orders  and  decrees  (except  those  made 
by  the  assistant  vice-chancellor  of  the  first  circuit,)  is  given  in  rule  10. 
The  captions  of  orders  and  decrees  made  by  the  assistant  vice-chan- 
cellor are  varied  according  to  the  particular  circumstance  and  place  in 
which  the  court  is  held.     The  forms  are  specified  in  the  last  section. (g) 

The  caption  must  always  state  truly  the  place  where  the  court  was 
held  when  the  order  was  made. (h)  (7) 

And  where  it  is  material  to  either  party,  the  caption  should  be  made 
[*587]  *to  correspond  with  the  true  time  of  the  entry  of  the  order.  (i)(8) 
Where  the  party  who  is  entitled  to  draw  up  an  order  enters  it  as  of 

(f/)  Ante,  p.  585. 

(A)  Knle  98. 

(»)  Whitney  v.  Belclen,  4  Paige,  140. 


(7)  If  an  order  be  made  by  a  judge  at  chambers,  no  caption  is  necessary.  The 
title  of  the  cause,  only,  need  be  set  forth,  and  the  order  follows,  to  which  the 

judge  affixes  his  signature.  (Van  Sant.  Eq.  Pr.  450.)  Yet  if  a  chamber  order 
have  a  caption  stating  it  to  have  been  made  at  a  special  term,  it  is  not  for  that 
reason  imperfect.     (Matter  of  the  Knickerbocker  Bank,  19  Barb.  602 ;  Dresser  v. 

Van  Pelt,  15  How.  Pr.  19.) 

Orders,  when  made  by  the  court,  in  term,  should  have  the  following  caption : 
"At  a  special  term  of  the  supreme  court,  held  for  the  state  of  New  York,  at  the 

court  house  in  the  city  of on  the day  of . 

Present — A.  B.,  Justice.'- 

It  is  not  material  whether  an  order  made  by  the  court,  at  the  trial,  such  as  one 
■  making  an  allowance  to  the  successful  party,  is  reduced  to  form  and  signed  by 
the  judge  at  the  time,  or  at  a  subsequent  period.     (Smith  v.  Coe,  7  Rob.  477.) 

It  is  only  in  actions  tried  by  the  court,  or  a  referee,  that  the  order  granting  a 
new  trial  can  declare  the  grounds  upon  which  the  new  trial  was  granted,  and 
whether  granted  upon  questions  of  law  alone,  or  upon  questions  of  fact  as  such. 
(Dickson  v.  Broadway,  etc.  R.  M.  Co.  41  N.  Y.  507.) 

(8)  It  is  said  the  caption  of  orders  is  now  usually  of  the  term  at  which  the 
motion  was  made.  (Van  Sant.  Eq.  Pr.  451.)  An  order  bearing  date  of  a  future 
day  is  not  irregular  merely,  but  absolutely  void  on  its  face  ;  certainly  so  until  the 
day  on  which  it  purports  to  be  dated  shall  have  arrived.  (Smith  v.  Coe,  7  Rob. 
477.)  An  order  made  by  the  superior  court  of  New  York  at  other  than  general 
term  may  properly  be  stated,  in  its  caption,  to  have  been  made  at  a  special  term, 
although  such  term  may  have  been  a  jury  term.     (lb.) 

The  court  will  not  allow  a  party  to  be  prejudiced  by  its  own  delay  ;  and  where 
its  decision  of  a  motion  is  delayed,  the  decision  relates  back  to  the  time  when  the 
motion  was  made,  and  any  proceedings  taken  between  the  making  of  the  motion 
and  the  announcement  of  the  decision  will  be  at  the  risk  of  having  them  set  aside, 
if  conflicting  with  the  decision.     (WiUon  v.  Henderson,  15  How.  Pr.  90.) 
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the  time  the  decision  of  the  court  was  pronounced,  he  cannot  after- 
wards object  that  it  was  not  actually  entered  at  that  time. (k) 

The  caption  of  an  order  is  followed  by  the  title  of  the  suit  in  which 
it  is  entered.  The  complainant's  name  must  in  all  cases  be  placed 
first,  whichever  party  may  draw  up  the  order.  (I) 

The  order  for  the  revival  of  a  cause  upon  petition,  should  be  entitled 
as  in  the  original  cause  at  the  time  of  the  abatement ;  but  all  subse- 
quent orders  and  proceedings  must  be  entitled  in  the  cause  as 
revived,  (in) 

Care  should  be  taken  that  no  mistake  occur  in  the  names  of  the  par- 
ties. For  where,  in  the  title  of  an  order  to  dismiss  a  bill  for  want  of 
prosecution,  the  complainant  was  called  by  a  wrong  christian  name, 
the  court  refused  to  direct  a  replication  filed  after  the  order  was  drawn 
up  and  served,  to  be  taken  off  the  file.(w) 

The  title  of  the  cause  is  succeeded  by  a  brief  recital  of  the  papers 
upon  which  it  is  founded,  and  of  the  names  of  the  counsel  for  the 
respective  parties  who  appeared  in  support  of,  or  in  opposition  to,  the 
application. 

The  123d  rule  provides  that  orders  granted  on  petitions,  or  relating 
thereto,  shall  refer  to  such  petitions  by  the  names  and  descriptions  of 
the  petitioners,  and  the  date  of  the  petitions,  if  they  are  dated,  with- 
out reciting  or  setting  forth  the  substance  or  tenor  thereof  unneces- 
sarily. (9) 

And  in  drawing  orders  made  upon  motion,  brevity  should  be  studied, 
so  far  as  may  be  consistent  with  the  statement  expressing  the  grounds 
upon  which  the  order  is  made,  and  showing  that  its  entry  is  regular. 

The  order  concludes  with  the  ordering  part ;  which  contains  the 
directions  of  the  court  upon  the  matter  of  the  application. 

(h)  Whitney  v.  Belden,  4  Paige,  MO. 

tf)  Rule  95. 

(m)  Rogers  v.  Paterson,  4  Paige,  450. 

(?i)  Verlander  v.  Codd,  1  Sim.  &  Stn.  94.    Ttir.  &  Bubs.  94,  S.  C. 


(9)  Rule  35  of  the  Supreme  Court  is  in  the  same  words. 
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SECTION    IV. 

CONSTRUCTION   AND    EFFECT    OF   ORDERS. 

Computing  time  upon.]  All  orders  to  take  effect  nisi,  etc.,  unless 
otherwise  specially  directed,  shall  be  rules  of  eight  days.  And  the 
[*588]  *tiine  on  all  rules,  orders,  etc.  where  a  time  is  given  or  stated, 
shall,  unless  otherwise  expressly  provided,  be  deemed  and  taken  to  be 
one  day  inclusive  and  one  day  exclusive.  But  if  the  time  expires  on 
Sunday,  the  whole  of  the  succeeding  day  is  to  be  included,  (o) 

"Where  a  proceeding  in  a  cause  is  required  to  be  had  within  a  limited 
time — as  within  a  certain  number  of  days  after  the  entry  of  an  order — ■ 
the  whole  of  the  first  day  is  to  be  excluded  in  the  computation  of 
time.(^i)  But  where  an  order  was  made  by  the  court  directing  a 
party  to  deposit  a  paper  in  his  possession  with  the  master  forthwith, 
it  was  held  that  the  order  must  be  complied  with  immediately,  or 
within  a  reasonable  time  after  notice  of  the  order ;  and  that  the  party 
was  not  entitled  to  twenty-four  hours,  after  service  of  the  order,  to 
comply  therewith,  (q)  Instanter,  when  used  in  an  order,  means  twenty- 
four  hours. 

In  Cressmell  v.  Harris,(r)  it  was  held  that  where  an  order  allowed 
the  complainant  a  month's  time  to  amend  his  bill,  a  lunar  month  was 
meant.  But  the  Revised  Statutes  contain  a  provision  that  whenever  the 
word  "month"  is  used,  it  shall  be  construed  to  mean  a  calendar  and 
not  a  lunar  month,  unless  otherwise  expressed. (.s) 

When  to  take  effect.]  Neither  party  can  have  any  benefit  from  a  deci- 
sion of  the  court,  until  the  order  thereon  is  drawn  up  and  perfected,  it) 
The  manner  of  drawing  up,  settling  and  entering  orders  has  been 
already  stated  ;{u)  and  if  the  party  obtaining  an  order  neglects  to 
have  it  entered  within  twenty-four  hours,  we  have,  seen  that  any  other 
party  may  draw  it  up  and  have  it  entered,  (x) 

There  are  a  large  number  of  orders  which,  either  from  their  nature 

(o)  Rtlle,  122. 

(p)  Vandenburgh  v.  Van  Rensselaer,  6  Paige,  147. 

\q)  The  People  v.  Brower,  4  Paige,  105. 

(r)  2  Sim.  &  Stn.  476. 

(s)  ]  R.  S.  606,  U. 

(t)  Whitney  v.  Beldon,  4  Paige,  110.    Wy.  Prne.  Reg.  297. 

(«)  Ante,  p.  5S3. 

(v)  Ante,  p.  584. 
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or  by  the  express  direction  of  the  court,  take  effect  only  from  the  time 
of  service  thereof.  Orders  to  deliver  possession,  to  produce  books,  to 
show  cause  upon  contempts,  for  time  to  answer,  etc.,  are  of  this  class. 

Effect  of,  generally. .]  (10)  An  irregular  order  made  by  the  court  and 
entered  as  a  special  order,  although  made  ex  parte,  is  not  void,  but 
remains  in  force  until  it  is  set  aside  by  the  court,  or  is  waived  by 
stipulation. (w)  So  a  special  order  entered  under  the  direction  of  the 
court,  although  in  violation  of  one  of  its  standing  rules,  cannot  be  dis- 
regarded by  the  parties,  or  the  officers  of  the  court,  so  long  as  it 
[*589]  remains  in  *force.(a;)  And  a  common  order  entered  contrary 
to  such  special  order,  and  treating  it  as  a  nullity,  is  itself  irregular. 
But  if  the  court  afterwards  sets  aside  the  special  order,  leaving  the 
common  order  in  full  force,  the  latter  will  be  made  regular  by  relation, 
as  of  the  time  when  it  was  entered,  (y) 

As  to  a  common  order  irregularly  obtained,  even  if  a  party  has  a 
right  to  treat  it  as  a  nullity,  he  is  not  bound  to  do  so,  but  he  may  apply 
to  the  court  to  discharge  the  same,  and  in  the  meantime  may  suspend 
proceedings  which  are  inconsistent  with  such  order,  (z) 

An  order  to  stay  proceedings  on  the  part  of  the  complainant,  until 
security  for  costs  is  filed,  only  operates  upon  him,  but  does  not  prevent 
the  defendant  from  taking  any  steps  to  terminate  the  suit  in  the  mean- 

(w)  Hunt  v.  Wallis,  6  Paige,  371. 

lx)  Osgood  v.  Joslin,  3  Paige,  195.    Studwell  v.  Palmar,  5  Paige,  82.    Body  v.  Kent,  1  Mer. 
361.    Williams  v.  Stevens,  cited  3  Dan.  273. 
(i/)  Stndwell  v.  Palmer,  supra, 
[z)  Osgood  v.  Joslin,  supra. 


(10)  An  injunction  order  restraining  defendants  until  further  order,  etc.,  and 
requiring  them  to  show  cause,  on  a  day  named,  why  the  order  should  not  be  con- 
tinued, is  an  ad  interim  order,  and  ceases  on  the  day  for  showing  cause,  unless 
then  continued  by  a  valid  further  order.  (Twxm  of  Middletoiim  v.  Rondout  & 
Oswego  R.  R.  Co.  12  Ab.  N.  S.  276.) 

An  irregular  order  is  not  void,  but  is  binding  until  vacated.  (Blaekmar  v.  Van 
Inwager,  5  How.  Pr.  367 ;  S.  C.  1  Code  Rep.  N.  S.  80.) 

An  order  made  upon  a  summary  application,  in  a  suit,  is  not  conclusive  as  to  a 
person  not  a  party  to  the  suit,  although  he  appears  by  counsel  and  opposes  the 
order.     (Acker  v.  Ledyard,  8  Barb.  515 ;  S.  C.  8  N.  Y.  62.) 

An  order  extending  the  time  to  answer  is  not  a  stay  of  proceedings.  ( Wilcock 
v.  Curtis,  1  Code  Rep.  96 ;  Sisson  v.  Lawrence,  25  How.  435  ;  S.  C.  16  Ab.  259  n.) 

Parties  who  have  prt>cured  the  insertion,  in  an  order,  of  a  provision  giving  leave 
to  apply  to  another- judge  for  an  order  to  show  cause  why  such  order  has  not  been 
complied  with,  cannot  be  heard  to  complain  of  it,  afterwards.  (Rice  v.  Elite,  65 
Barb.  185.)  It  is  competent  for  counsel  to  agree  to  have  a  motion  heard  and 
decided  at  a  special  term  in  any  county  in  the  state  ;  and  the  order  made  in  it  is 
reviewable  when  made  in  a  county  other  than  that  designated  by  the  Code,  as  if 
it  were  made  m  the  proper  county.     (lb.) 

An  order  made  at  a  general  term  reversing  a-  judgment  absolutely,  without 
granting  a  new  trial,  cannot  be  appealed  from  as  an  order.  To  review  it,  judg- 
ment should  be  perfected  thereon,  and  an  appeal  taken  from  the  judgment.  The 
order  alone  is  not  a  judgment.     (Mehl  v.  Vondeyimdbeke,  46  N.  Y.  539.) 
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time,  or  to  resist  an  application  of  which  previous  notice  has  been 
given  by  his  adversary. (a)  (11) 

A  chamber  order  made  by  a  vice-chancellor  or  an  injunction  master, 
giving  further  time  to  answer,  and  not  entered  in  the  minutes  as  an 
order  of  the  court,  is  a  mere  nullity  if  not  authorized  by  the  125th 
rule ;  and  an  application  to.  set  it  aside  is  not  necessary.(ft)  A  vice- 
chancellor  has  no  power  to  make  a  chamber  order  in  a  suit  before  him, 
except  where  he  is  authorized  by  a  general  rule.  But  an  order  made 
by  the  vice-chancellor  before  whom  the  suit  is  pending,  will  be  deemed 
as  made  in  court,  and  not  as  a  chamber  order,  where  it  is  drawn  up 
and  entered  with  the  clerk  as  an  order  of  the  court,  (c) 

(a)  Price  v.  Betts,  6  Paige,  44. 

(b)  Hunt  v.  Wallis,  id,  371. 

(c)  Id.  ib. 


(11)  Order  to  stay  proceedings. 

The  Code  (§  401,  sub.  6,)  provides  that  no  order  to  stay  proceedings  for  a  longer 
time  than  twenty  days  shall  be  granted  by  a  judge  out  of  court,  except  to  stay 
proceedings  under  an  order  or  judgment  appealed  from,  or  upon  previous  notice 
to  the  adverse  party. 

No  judge  has  the  right  arbitrarily  to  make  an  ex  parte  order,  staying  proceed- 
ings for  a  given  period,  or  twenty  days.  The  stay  should  always  be  until  the 
party  obtaining  it  can  make  some  other  application  for  relief.  (Clmbbuckx.  Mor- 
rison, 6  How.  Pr.  367.)  Whether  the  stay  exceeding  the  time  limited  be  granted 
by  a  single  order,  or  by  successive  ordei'S,  is  immaterial.  In  either  case  it  is 
irregular.  (Anon.  5  Sandf.  656;  3Iarvin  v.  Lewis,  12  Ab.  482.)  It  is  proper  to 
grant  a  stay  of  proceedings,  pending  a  motion  to  vacate  an  order  from  which  the 
moving  party  has  appealed.  (Belmont  v.  Brie  Railway  Co.  6  Ab.  N.  S.  442.  See 
Harris  v.  Clark,  10  How.  Pr.  415.) 

An  order  staying  proceedings  cannot  be  treated  as  a  nullity  on  the  ground  that 
it  was  improvidently  granted,  or  improperly  or  fraudulently  obtained.  (Harris 
v.  Clark,  10  How.  Pr.  416.)  The  proper  remedy  is  to  move  to  vacate  or  set  it 
aside.     (Hempstead  v.  Hempstead,  7  id.  8.) 

A  stay  of  proceedings  "until  the  further  order  of  the  court"  does  not  cease  to 
operate  until  a  further  order  is  actually  entered.  A  mere  decision  of  the  motion, 
in  connection  with  which  the  stay  was  granted,  indorsed  by  the  judge  upon  the 
motion  papers,  will  not  operate  as  a  vacatur.     (Ackroyd  v.  Ackroyd,  3  Daly,  38.) 

Rule  59  of  the  Supreme  Court  directs  that  no  order  to  stay  proceedings  for  the 
pui-pose  of  moving  to  change  the  place  of  trial  shall  be  granted,  unless  it  shall 
appear  from  the  ]iapei's  that  the  defendant  has  used  due  diligence  in  preparing 
the  motion  for  the  earliest  practicable  day  after  issue  joined.  Such  order  shall 
not  stay  the  plaintiff  from  taking  any  step,  except  subpoenaing  witnesses  for  the 
trial,  without  a  special  clause  to  that  effect. 

The  rule  also  specifies  the  cases  in  which  the  order  may  be  revoked. 

A  county  judge  has  no  authority  to  make  an  order  staying  proceedings  in  an 
action  pending  and  triable  in  another  county.  (Chubbuck  v.  Morrison,  6  How. 
Pr.  367.) 

Any  judge,  anywhere,  may  make  an  order  out  of  court,  and  without  notice,  stay- 
ing the  proceedings  in  an  action,  to  enable  a  party  to  apply  for  some  ulterior 
relief,  provided  the  time  shall  not  exceed  twenty  days.  But  if  the  stay  goes 
beyond  that  limit,  the  order  is  void.  (Bangs  v.  Selden,  13  How.  Pr.  374.)  Where 
a  stay  for  longer  than  twenty  days  is  desired,  the  application  must  be  _  upon 
notice ;  and  such  application  being  a  motion,  must  be  made  within  the  district 
where  the  action  is  triable,  or  an  adjoining  county.     (Bo.) 
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Where  an  order  is  improper,  or  has  been  obtained  through  inadver- 
tence or  mistake,  the  party  injured  should  apply  to  open  the  motion, 
or  to  vacate  the  order.  And  where  a  defendant  neglects  to  appear 
and  oppose  a  motion  for  an  order  directing  him  to  deliver  certain  arti- 
cles to  a  master,  he  cannot  afterwards  resist  a  motion  for  an  attach- 
ment against  him  for  his  non-compliance .  with  the  order,  by  showing 
that  such  order  ought  not  to  have  been  made.(d) 

It  is  a  general  rule,  that  every  irregularity  in  an  order  is  waived  by 
the  party's  taking  a  step  which  recognizes  the  order,  or  by  his  delay- 
ing to  move  to  set  it  aside. (e)  But  there  is  a  distinction  between 
orders  which  are  merely  irregular  and  such  as  are  altogether  errone- 
ous, and  in  which  there  is  a  substantial  defect,  not  merely  one  of 
form.(/)  (12) 

id)  Higbie  v.  Edgarton,  3  Paige,  253. 

(e)  Brashcr's  ex'rs  v.  Van  Cortlandt,  2  John.  Ch.  Rep.  247. 

(/)  Levi  v.  Ward,  1  Sim.  &  Sta.  334. 


(12)  Validity  of  orders. 

An  order  made  by  an  officer  or  court  having-  no  jurisdiction  is  void,  and  may  be 
treated  as  a  nullity  ;  as,  an  injunction  order,  granted  by  a  county  judge,  to  suspend 
the  general  and  ordinary  business  of  a  corporation,  (Code,  §  224  ;)  or  an  order 
made  on  motion  in  a  'wrong  county,  (Newcomb  v.  Reed,  14  How  Pr.  100.  See 
Chubbuck  v.  Mcrrrison,  6  How  Pr.  3*67 ;  Canal  Bank  of  Albany  v.  Harris,  19  Barb. 
587  ;)  or  an  order  made  by  a  judge  out  of  court,  and  without  notice,  staying  the 
proceedings  for  more  than  twenty  days.  ( Bangs  v.  Selclen,  13  How.  Pr.  374.  See 
Hasbrouck  v.  Ehrich,  7  Ab.  76  ;  Sclicnck  v.  McKie,  4  How.  Pr.  246.)  So  as  to  an 
order  returnable  on  Sunday.  (Arctic  Fire  Ins.  Co.  v.  Hicks,  7  Ab.  204.)  An 
order  granted  by  a  county  judge  in  a  case  pending  in  the  supreme  court,  upon 
notice,  by  oi  der  to  show  cause,  and  after  hearing  counsel  for  both  parties  whereby 
he  modifies  an  order  previously  made  by  him  extending  the  time  to  answer,  is  void 
for  want  of  jurisdiction.     (Parmenter  v.  Roth,  9  Ab,  1ST.  S.  385.) 

But  if  orders  made  by  the  court,  in  cases  pending  therein,  are  within  its  juris- 
diction, they  are  valid,  however  irregularly  they  were  obtained.  (Pinckney  v. 
Hagerman,  4  Lans.  374.) 

An  order  cannot  be  treated  as  a  nullity  on  the  ground  that  it  wasimprovidently 
granted,  or  improperly,  or  even  fraudulently,  obtained.  The  proper  remedy  is 
to  move  to  have  it  vacated.  (Harris  v.  Clark,  10  How.  Pr.  416 ;  Hempstead  v. 
Hempstead,  7  id.  8.) 

An  order  bearing  date  of  a  future  day  is  not  irregular  merely,  but  absolutely 
void  on  its  face  ;  certainly  so  until  the  day  on  which  it  purports  to  be  dated  shall 
have  arrived.     (Smith  v.  Coe,  7  Rob.  477.) 

Although  there  is  nothing  in  the  provisions  of  the  Revised  Statutes  relative  to 
a  discovery  of  books  and  papers,  that  authorize  the  insertion,  in  the  order,  of  the 
consequences  of  not  obeying  it,  yet  the  insertion  of  such  a  clause,  in  an  order, 
cannot  affect  its  validity ;  the  clause  being  entirely  harmless.  (Rice  v .  E hie,  65 
Barb.  185.) 

An  order,  procured  by  a  party  against  whom  judgment  is  ordered,  directing 
the  successful  party  to  enter  such  judgment,  so  that  an  appeal  may  be  taken,  is 
proper,  and  in  accordance  with  regular  practice.     (Skinner  v.  Quinn,  43  N.  Y.  100.) 
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[*590]  *SECTION    V. 

SERVICE    OF   ORDERS. 

After  an  order  is  drawn  up,  settled  and  entered,  it  is  then  to  toe 
served,  when  service  is  necessary. 

It  is  a  general  rule,  that  all  orders  which  are  to  have  the  effect  of 
requiring  or  limiting  any  act  of  the  opposite  party  to  be  done  within 
a  specified  time,  or  to  bring  him  into  contempt  for  disobedience,  must 
be  served,  or  actual  notice  thereof  given.  Thus,  if  a  party  in  whose 
favor  an  interlocutory  order  or  decree  is  made,  wishes  to  limit  his  adver- 
sary's right  of  appeal,  he  must  serve  a  copy  of  the  order  or  decree  as 
entered,  or  give  to  him  a  written  notice  of  the  entry  thereof.(p') 

As  respects  special  orders,  the  question  as  to  the  necessity  of  service, 
frequently  depends  upon  the  form  of  the  order.  Thus,  where  the  court 
directs  a  party  to  do  an  act  within  so  many  days  after  the  service  of 
the  order,  a  copy  must  be  served.  But  where  the  act  is  directed  to 
be  done  within  so  many  days  after  the  date,  or  of  the  entering  of  the 
order,  the  court  intends  the  party  shall  take  notice  of  the  order  with- 
out service  or  express  notice  thereof. 

With  respect  to  the  manner?  of  the  service,  it  is  to  be  observed,  that 
all  orders  which  do  not  seek  to  bring  the  party  into  contempt,  may  be 
served  upon  the  solicitor  of  such  party,  if  he  has  appeared  by  a  solici- 
tor.^) But  where  the  object  is  to  bring  a  party  into  contempt,  the 
order  must  be  served  personally ;  which  is  done  by  delivering  a  copy 
of  the  order  to  such  party,  and  at  the  same  time  showing  him  a  certi- 
fied copy  thereof,  (i)  It  is  absolutely  necessary  that  the  certified  copy 
should  be  shown  at  the  time  of  service,  unless  the  production  of  it  is 
expressly  waived,  (k)  (13) 

(9)  Tvler  v.  Simmons,  6  Paige,  127. 

(ft)  2  R.  S.  180, 5  S3,  (orig.  §  77.)    And  see  Stafford  v.  Brown,  4  Paige,  362. 

(i)  1  Xewl.  JPr.  244. 

(£)  Wallia  v.  Glynn,  12  Ves.  380.    Coop.  282,  S.  C. 


(13)  If  the  order  has  been  made  by  a  judge,  out  of  court,  the  service  is  made 
by  delivering-  a  copy  to  the  party,  and  at  the  same  time  showing  him  the  original 
with  the  signature  of  the  judge.  (Coddington  v.  Webb,  4  Sandf.  439  ;  Watson  v. 
Fuller,  9  How.  Pr.  426  ;  People  v.  Compton,  1  Duer,  553,  554.)     But  if  the  order 
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It  has  been  decided  by  the  chancellor  recently,  that  in  order  to  bring 
a  party  into  contempt  for  disobeying  an  order  of  the  court,  for  the  pay- 
ment of  interlocutory  costs,  etc.,  it  is  necessary  that  the  order  should 
be  served  upon  the  party  himself,  and  a  demand  of  payment  made  of 
[*591]  *him ;  and  that  it  is  not  sufficient  to  serve  the  order  upon,  and 
demand  the  costs  of,  his  solicitor.(Z)  (14)  And  where  an  order  was 
made  for  the  payment  of  a  sum  of  money  by  two  solicitors,  who  were 
in  copartnership,  service  of  the  order  upon  one,  leaving  a  copy  at  the 
place  where  the  copartnership  business  was  carried  on,  was  held  not 
.to  be  sufficient  to  ground  a  proceeding  for  a  contempt. (m) 

A  personal  service  will  be  dispensed  with,  however,  where  the 
party  cannot  be  found. (w)  In  such,  and  in  some  other  cases,  service 
upon  his  solicitor  will  be  substituted  for  personal  service,  (o)  And 
where  an  order  is  served  upon  the  solicitor,  if  knowledge  of  such 
service  is  brought  home  to  the  party,  he  will  be  in  contempt  by  not 
obeying  the  order,  in  the  same  manner  as  if  it  had  been  served  upon 
him  personally,  (p) 

In  the  case  of  Stafford  v.  Brown,(q)  it  was  held  that  the  order  for 
the  defendant  to  answer  in  forty  days,  or  be  attached,  should  be 
served  on  his  solicitor  if  he  has  appeared  by  a  solicitor ;  and  that  it  is 
not  necessary  it  should  be  served  on  the  defendant  personally. 

Where  notice  of  an  order  to  produce  witnesses  has  been  served 
upon  the  agent  of  the  solicitor  for  the  opposite  party,  each  party  has 
double  the  usual  time  to  produce  his  witnesses.  And  if  the  adverse 
party  wishes  to  shorten  the  time,  he  must  obtain  an  order  himself, 
and  serve  notice  thereof  upon  the  opposite  solicitor,  either  personally, 
or  by  leaving  the  same  at  his  office. (r) 

{!)  Lorton  v.  Seaman,  9  Paige,  609. 
(m)  Young  v.  Goodson,  2  Russ.  255. 

in)  Jackson  v. ,  2  Ves.  jnn.  417. 

(o)  1  Newl.  245. 

(p)  People  v.  Brewer,  4  Paige,  405. 

ig)  4  Paige,  360. 

[r)  James  v.  Berry,  1  Paige,  647. 


is  made  in  court,  service  of  a  copy,  certified  by  the  clerk,  is  suflicient,  without 
exhibiting  the  original.     (Mayor,  etc.  v.  C'onover,  5  Ab.  244.) 

In  order  to  bring-  a  party  into  contempt,  service  must,  in  all  cases,  be  made  upon 
the  party,  although  he  has  appeared  by  attorney.  (Becker  v.  Hager,  8  How.  Pr. 
68.)  By  §  418  of  the  Code,  the  general  provisions  of  that  act,  respecting  the  ser- 
vice of  papers,  are  declared  not  to  be  applicable  to  the  service  of  any  paper  to 
bring  a  party  into  contempt. 

(14)  Under  the  present  practice,  there  can  be  no  contempt  for  disobeying  an 
order  of  the  court  for  the  payment  of  interlocutory  costs.  Such  costs  are  now 
collected  on  execution.  The  order-,  therefore,  need  only  be  served  on  the  attorney, 
in  the  usual  method  of  serving  papers.     (Van  Sant.  Eq.  Pr.  456,  459.) 
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Orders  are  to  be  served,  when  service  is  necessary,  in  the  same 
manner  as  notices  of  motions,  (s)  Upon  the  copy  served  is  usually 
endorsed  a  notice  signed  by  the  solicitor  of  the  party  obtaining  the 
order,  that  it  is  "a  copy  of  an  order  entered  in  this  cause  in  the 
office  of  the  register  (or  clerk)  of  this  court."  But  this  is  not  necessary; 
nor  is  the  charge  for  such  a  notice  taxable. {t) 


[*592]  *SECTION    VI. 

ORDERS    NISI. 

Orders  nisi  are  granted  upon  an  application  to  the  court,  without 
either  service  or  notice.  In  certain  cases,  a  party  presenting  a 
petition,  affidavit,  or  certificate,  may  have  an  order  nisi  that  the 
prayer  of  his  petition  or  motion  be  granted,  unless  cause  to  the  con- 
trary be  shown  within  the  time  limited  by  the  rules,  or  fixed  by  the 
court,  for  that  purpose.  A  copy  of  this  order  is  to  be  served  on  the 
adverse  party ;  and  if  he  does  not  appear,  to  show  cause,  at  the  time 
appointed,  the  order  nisi  will  be  made  absolute,  on  proving  due 
service  of  a  copy  thereof. 

It  is  provided  by  the  114th  rule,  that  where  a  party  is  entitled  to 
an  order  to  stay  proceedings,  or  for  temporary  relief  until  he  has  time 
to  give  regular  notice  of  a  motion,  or  of  presenting  a  petition  for  a  re- 
hearing, or  for  any  other  purpose,  he  may  make  an  ex  parte  applica- 
tion to  the  court  for  an  order  that  the  adverse  party  show  cause  why 
the  motion  or  the  prayer  of  the  petition  should  not  be  granted ;  and 
to  stay  the  proceedings,  or  for  other  temporary  relief,  in  the  mean- 
time. And  the  adverse  party  must  be  served  with  a  copy  of  the  order 
and  of  the  petition,  affidavit,  or  certificate  on  which  it  is  founded,  the 
same  length  of  time  before  the  day  for  showing  cause  as  is  required 
in  the  ordinary  case  of  special  motions,  (see  Rule  89 ;)  unless  the  court 
shall  specially  direct  a  shorter  notice  to  be  given. 

And  the  122d  rule  directs  that  all  orders  to  take  effect  nisi,  etc., 
shall  be  orders  of  eight  days,  unless  otherwise  specially  directed. 


(s)  See  ante,  p.  571. 

(t)  .Rogers  v.  Rogers,  2  Paige,  45S,  4C4. 
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On  filing  a  master's  report,  also,  an  order  nisi  may  be  entered  to  con- 
firm the  same,  unless  cause  to  the  contrary  be  shown  in  eight  days.(w) 

In  computing  the  time  upon  orders  nisi,  the  whole  of  the  first  day  is 
to  be  excluded. (v) 

*  The  order  nisi  having  been  served  in  the  regular  way,  and  [*593] 
no  cause  being  shown  against  making  that  order  absolute,  it  may  be 
made  absolute  on  the  day  appointed  for  showing  cause,  upon  affidavit 
of  service  of  the  order  nisi.  But  the  party  who  is  the  object  of  the 
order  has  the  whole  of  the  day  fixed  by  the  order  nisi,  during  the 
sitting  of  the  court,  to  show  cause. (w)  Unless  an  affidavit  of  the  ser- 
vice of  the  order  nisi  is  filed,  and  a  motion  is  made,  the  order  will  not 
become  absolute,  at  the  expiration  of  the  eight  days,  except  it  is 
expressly  so  ordered,  although  no  cause  is  shown. (a)  The  case  of  a 
master's  report,  however,  is  an  exception ;  as  it  will  become  absolute 
of  course  in  eight  days  after  the  entry  of  the  order  nisi,  if  no  exceptions 
are  filed  and  served  within  that  time,  without  notice  or  further  orderly) 

A  motion  to  make  the  order  nisi  absolute,  may  be  made  after  the  day 
given  to  show  cause ;  but  in  such  a  case  the  party  must  produce  not 
only  an  affidavit  of  service  of  the  order,  but  also  a  certificate  from  the 
register  that  no  cause  has  been  shown  to  the  contrary,  (z) 


SECTION   VII. 

ORDERS,    HOW   ENFORCED. 

Orders  are,  in  general,  enforced  by  process  of  contempt.(15)     The 
171st  rule  directs,  that  where  a  party  is  ordered  to  pay  the  costs  of 

iu)  Rule  110.  A  report  of  sale  will  be  confirmed  of  course,  at  the  expiration  of  the  eight 
days  from  the  entering  of  the  order  nisi,  if  no  exceptions  are  filed  ;  unless  there  is  an  appli- 
cation m  the  meantime  to  set  aside  the  sale.  And  the  confirmation  of  the  report  cannot  be 
prevented  by  a  tender,  or  offer  to  pay  the  amount  of  the  decree,  with  interest  and  costs. 
Brown  v.  Frost,  10  Paige,  243. 

(v)  Vandenbivrgh  v.  Van  Rensselaer,  6  Paige,  147. 

(w)  1  Newl.  Pr.  245. 

(x)  Id.  246. 

(?/)  Rule  110. 

(z)  1  Newl.  246. 


(15)  The  former  practice,  of  enforcing:  the  payment  of  interlocutory  costs  by 
process  of  contempt  is  abolished. ;  and  such  costs  are  now  collected  by  means  of 
an  execution  issued  against  the  property. 

The  court  may  enforce  other  orders  for  the  payment  of  money,  or  the  doing  of 
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any  interlocutory  proceedings,  and  no  time  of  payment  is  specified  in 
the  order,  he  shall  pay  them  within  twenty  days  after  the  filing  of  the 
taxed  bill  and  affidavit,  and  service  of  a  copy  of  the  order  and  of  such 
taxed  bill ;  or  if  a  gross  sum  is  specified  in  the  order,  within  twenty 
days  after  service  of  a  certified  copy  of  the  order.  And  if  he  neglects 
or  refuses  to  pay  such  costs  within  the  time  prescribed  as  aforesaid, 
or  specified  in  the  order,  the  adverse  party,  on  affidavit  of  the  personal 
service  of  such  copies  and  a  demand  of  payment,  and  that  such  costs 
have  not  been  paid,  may  have  an  ex  parte  order  to  commit  such  delin- 
quent party  to  prison. 

The  chancellor  has  decided  that  to  authorize  the  issuing  of  a  precept 
under  the  above  rule,  to  commit  a  party  to  prison  for  the  non-payment 
of  interlocutory  costs,  etc.,  a  personal  demand  must  have  been  made 
[*594]  upon  *the  party  himself;  and  that  a  demand  of  his  solicitor  is 
not  sufficient. (a) 

It  is  necessary  that  the  person  serving  an  order  for  the  payment  of 
money  should  be  duly  authorized  to  demand  and  receive  the  money. 
Therefore,  if  the  order  is  served  by  any  person  other  than  the  party 
who  is  entitled  to  receive  the  money,  or  his  solicitor,  such  person 
should  be  furnished  with  a  power  of  attorney  from  such  party,  or  his 
solicitor,  to  demand  and  receive  the  money ;  which  should  be  shown  to 
the  party  on  whom  the  order  is  served,  at  the  time  the  demand  is 
made. (6)  It  seems,  however,  that  although  it  is  necessery,  in  order 
to  found  process  of  contempt,  for  disobedience  of  an  order  to  pay 
money,  that  there  should  be  proof  made  to  the  court  of  a  demand  made 
by  a  person  authorized  to  receive  it;(c)  general  evidence  of  such 
authority  will  suffice ;  and  that  the  practice  of  the  court  does  not 
require  formal  evidence  of  the  due  execution  of  the  power  of 
attorney.(<i) 

The  123d  rule  authorizes  any  decree  or  decretal  order  directing  the 
payment  of  money,  or  affecting  the  title-  to  property,  if  founded  on 

(«1  Lorton  r.  Seaman,  9  Paige,  609. 

(6)  2  Dan.  705.    And  see  Anon.  14  Yes.  207. 

(c)  Wilkins  v.  Stevens,  19  Ves.  117. 

(d)  Sangar  r.  Gardiner,  C.  P.  Cooper's  Rep.  263. 


some  other  specific  act,  by  process  of  contempt,  according-  to  the  former  practice. 
(Van  Sant.  Eq.  Pr.  459.) 

The  provisions  of  the  Revised  Statutes,  relative  to  proceeding's  as  for  contempts, 
to  enforce  civil  remedies,  and  to  protect  the  rights  of  parties  in  civil  actions,  are 
saved  from  the  operation  of  the  Code  by  section  471  thereof ;  and  such  proceedings 
may  still  be  taken  under  the  title  relative  to  contempts. 
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petition  where  no  bill  is  filed,  to  be  enrolled  in  the  same  manner  as 
other  decrees,  at  the  request  of  any  party  interested.(16) 

And  when  a  decretal  order  is  thus  enrolled,  of  course  it  is  to  be 
enforced  in  the  same  manner  as  decrees. (e) 

Although  an  order  which  has  been  made  must  be  obeyed,  yet  on  an 
application  against  a  person  guilty  of  a  breach  of  it,  the  court  will 
give  to  him  the  benefit  of  the  fact  that  the  order  ought  not  to  hav.e 
been  made.(/) 

"Where  it  is  intended  to  enforce  an  order  against  a  person  not  a 
party  to  the  record,  he  must  be  personally  served  with  the  order 
directing  him  to  pay  in  the  money  or  do  the  act  which  he  is  ordered 
to  perform,  and  then  upon  an  affidavit  of  personal  service  of  that  order, 
and  that  the  act  has  not  been  performed,  or  upon  production  of  the 
register's  certificate,  that  the  money  is  not  paid  in,  an  order  may  be 
obtained,  upon  notice  of  motion,  (which  notice  must  be  also  personally 
served,)  that  the  money  may  be  paid  in,  or  the  act  required,  done 
within  a  limited  time,  or  that  the  person  may  stand  committed.^) 
This  order  is  usually  called  the  order  nisi.  It  cannot  be  obtained, 
[*595]  however,  unless  there  has  been  a  ^previous  order  limiting  a 
time  for  payment  ;(h)  except  in  the  case  of  a  balance  due  to  a  solicitor 
upon  taxation  of  his  bill.(i) 

The  order  nisi  having  been  obtained  and  served  personally,  the 
party  prosecuting  the  contempt  may  apply  by  motion  ex  parte  that 
the  contemner  may  stand  committed,  upon  producing  an  affidavit  of 
personal  service  of  the  order  nisi,  and  that  the  act  required  to  be  done 
has  not  been  performed,  or  the  register's  certificate  that  the  money 
has  not  been  paid  in. (A) 

{e)  See  ante,  p.  440. 
(/)  Drewry  v.  Thacker,  Swanst,  546. 
(»)  3  Dan.  271. 

(ft)  Parkins  v.  Morris,  2  Dick.  689.    Collins  v.  Crnmpe,  3  Mad.  390.    Sangar  v.  Gardiner,  C. 
P.  Coop.  262.    ' 
[i)  See  Stocken  v.  Dawson,  7  Sim.  547. 
(ft)  3  Dan.  272. 


(16)  Rule  35  of  the  Supreme  Court  is  in  the  game  words. 

"When  a  decretal  order  is  thus  enrolled  and  docketed,  it  may  be  enforced  in  the 
same  manner  as  a  judgment. 
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SECTION    VIII. 

OPENING,  MODIFYING,  AND  DISCHARGING   ORDERS. 

Orders  may  be  opened,  varied,  and  discharged  upon  application  to 
the  court,  and  for  good  cause  shown,  such  as  mistake,  surprise,  irregu- 
larity, etc.(Z)  Indeed,  it  is  a  general  rule  that  every  order  made  in 
the  progress  of  a  cause,  may  be  rescinded  or  modified,  upon  a  proper 
case  being  made  out.(m)  And  where  an  order  is  improper,  or  has 
been  obtained  through  inadvertence  or  mistake,  the  proper  course  is 
for  the  party  injured  to  apply  to  open  the  motion  or  vacate  the 
order.(w)  In  Isnard  v.  Cazeaux,(o)  where  an  order  had  been  obtained 
on  an  ex  parte  application,  giving  leave  to  the  complainant  to  prose- 
cute in  forma  pauperis,  the  same  was  vacated  with  costs.  So,  orders 
have  been  set  aside  because  previous  similar  motions  for  the  same 
orders  had  been  refused,  with  costs,  and  those  costs  were  not  paid.  (2?) 

But  where  the  defendant  has  obtained  an  order  to  dissolve  an  in- 
junction, by  the  default  of  the  adverse  party,  after  due  notice  of  the 
application,  the  court  will  not  vacate  such  order  merely  to  enable  the 
complainant  to  interpose  a  technical  objection  which  does  not  go  to 
the  merits  of  the  application. (q)  Neither  will  the  court  vacate  an 
order  and  cause  it  to  be  re-entered  as  of  a  more  recent  date,  for  the 
[*596]  purpose  of  ^enabling  a  party  to  appeal  therefrom,  after  the 
time  for  appealing  has  expired.(r) 

Nor  will  the  court  open  an  order  to  take  the  bill  as  confessed,  in  a 
foreclosure  suit,  or  in  any  other  case  in  which  the  defendant  has  an 
interest  to  delay  the  proceedings,  or  a  mere  affidavit  of  merits; 
although  the  default  is  excused.  But  the  sworn  answer  which  the 
defendant  intends  to  put  in  must  be  produced ;  or  he  must  state  in 
his  affidavit  or  petition  to  open  the  default,  the  nature  of  his  defence 
and  his  belief  in  the  truth  of  the  matters  constituting  such  defence. (s) 
The  affidavit  of  the  solicitor  showing  a  meritorious  defence,  and  the 

(Z)  Ashe  v.  Moore,  2  Mer.  383.    See  Fanning  v.  Dunham,  i  John.  Ch.  Rep.  35. 

(m)  Ashe  v.  Moore,  2  Mer.  383. 

(»)  Higbie  v.  Edgarton,  3  Paige,  253. 

(o)  1  Paige,  39. 

(p)  Killing  v.  Killing,  Mad.  &  GeM.  6S. 

iq)  Champlin  v.  Mayor  of  New  York,  3  Paige,  573. 

(r)  Townsend  v.  Townsend,  2  Paige,  413. 

(*)  Hunt  v.  Wallis,  6  Paige,  371.    Wells  v.  Crngcr,  5  id.  164. 
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nature  of  it,  is  not  sufficient  unless  he  is  himself  acquainted  with  the 
facts ;  and  even  then  a  sufficient  excuse  must  be  shown  for  not  pro- 
ducing the  affidavit  or  sworn  answer  of  the  defendant. (t) 

An  order  or  decree  by  consent  cannot  be  modified  or  varied  in  an 
essential  point,  without  the  assent  of  both  parties. (u) 

Orders  of  course,  when  actually  entered,  cannot  be  vacated  except 
on  special  cause  shown.  Thus,  in  Cowen  v.  Bull,(r)  it  was  held  that  a 
party  who  had  entered  an  order  that  the  defendant  appear,  or  that  an 
attachment  issue  against  him,  could  not  enter  a  common  order 
vacating  that  order,  and  requiring  the  defendant  to  appear,  or  that 
the  bill  be  taken  as  confessed. (17) 

it)  Id.  ib. 

(u)  Leitch  v.  Cnmpston,  4  Paige,  476. 

(v)  In  chancery  IS  Jan.  1S30.    Ex  rel.  J.  llhoacles,  Esq. 


(17)  Opening,  modifying  and  vacating  orders. 

An  order  made  out  of  court,  without  notice  to  the  adverse  party,  may  be  vacated 
or  modified,  without  notice,  by  the  judge  who  made  it ;  or  may  be  vacated  or 
modified,  on  notice,  in  the  manner  in  which  other  motions  are  made.  (Code, 
§  324.) 

It  is  well  settled  that  a  judge  granting  an  order,  in  an  action,  can,  of  his  own 
motion,  or  upon  application  of  the  party  aggrieved,  vacate  such  order.  (National 
Gaslight  Co.  v.  O'Brien,  38  How.  271.) 

Section  334  was  designed  to  allow  a  judge  who  had  hastily  or  improvidently 
granted  an  order,  to  rectify  the  error,  if  applied  to  immediately,  and  before  any 
steps  are  taken  in  the  action.  It  was  not  intended  to  give  an  unlimited  right  to 
vacate  orders  granted  ex  parte.  (Peck  v.  Forks,  24  How.  363 ;  S.  C.  41  Barb. 
547.)  It  does  not  apply  to  orders  made  upon  notice.  (Follett  v.  Weed,  3  How. 
Pr.  360.  See  Bank  of  Genesee  v.  Spencer,  15  How.  Pr.  14.)  The  section  does  not 
allow  one  justice  to  vacate  an  order  made  by  another  justice,  except  upon  notice. 
(Swift  v.  Wylle,  5  Rob.  641.) 

An  order  made  by  a  judge,  out  of  court,  may  be  set  aside  by  the  court,  on 
motion.  The  provision  of  §  350  of  the  Code,  which  allows  certain  orders,  made 
by  a  judge  out  of  court,  upon  notice,  to  be  entered  with  the  clerk,  to  be  appealed 
from,  does  not  preclude  the  remedy  by  motion.  ( West  Side  Bank  v.  Puqsley,  12 
Ab.  N.  S.  28.) 

Section  324  applies  as  well  to  injunction  orders  as  to  others.  The  special  pro- 
vision made  by  §  225  is  in  addition  to  the  powers  conferred  by  §  324,  and  is  not  a 
substitute.  (Peck  v.  Yorks,  41  Barb.  547  ;  S.  C.  24  How.  363  ;  Bruce  v.  Delaware 
&  Hudson  Canal  Co.  8  How.  Pr.  440.)  But  a  judge  should  never  vacate  or 
modify  an  injunction  order  without  notice,  except  in  very  urgent  cases.  (Ib.) 
Hence,  a  judge  of  the  supreme  court  or  a  county  judge  has' power,  on  an  ex  parte 
application,  to  vacate  or  modify  an  injunction  order  made  by  himself,  without 
notice.     (Ib. ;  contra,  Rogers  v.  McElhone,  20  How.  Pr.  441;  S.  C.  12  Ab.  292.) 

If  a  stay  of  proceedings,  to  enable  a  party  to  move  for  a  special  jury,  is 
obtained  from  any  other  judge  than  the  one  who  is  to'  preside  at  the  trialj  the 
order  may  be  vacated,  on  application.  (Walsh  v.  Sun  Mut.  Ins.  Co.  2  Rob.  646  ; 
S.  C.  17  Ab.  356.) 

The  proper  mode  of  getting  rid  of  an  order  improperly  made  by  a  judge  at 
chambers,  is  by  motion  to  the  court  to  set  it  aside.  (Bank  of  Genesee  v.  Spencer, 
15  How.  Pr.  14.) 

If  a  motion  is  not  made  in  the  proper  county,  that  may  furnish  a  ground  for  a 
motion,  to  be  made  in  the  proper  place,  for  vacating  the  order.  (Newcomb  v. 
Reed,  14  How.  Pr.  100.) 

Whenever  jurisdiction  in  a  special  proceeding  is  conferred  on  a  court  of  general 

186 


Chap.  3.]  INTERLOCUTORY  APPLICATIONS,  ETC.  5gg 

jurisdiction,  and  the  mode  of  proceeding-  is  not  prescribed  in  the  act  conferring 
it,  the  court  will  vacate  or  modify  orders,  open  defaults,  correct  errors,  and 
amend  the  proceeding-s  on  irregular  or  defective  orders,  to  conform  them  to  the 
statute.     (Matter  o/ A«o  York  &  Oswego  Midland  R.  R.  Co.  40  How.  335.) 

Orders  by  default,  taken  as  a  matter  of  course,  when  not  opposed,  involve  no 
judicial  decision  within  the  rule  that  one  judge  should  not  review  the  order  of 
another.  A  motion  may  therefore  be  properly  entertained  by  one  judg-e  to  open 
or  set  aside  an  order  taken  by  default  before  another  judge.  (Thompson,  v.  Brie 
Raihoay  Co.  9  Ab.  N.  S.  233.)  A  motion  to  open  a  default  may  be  made  at  a 
general  term  composed  of  judges  different  from  those  who  sat  when  the  default 
was  taken.  (Bolles  v.  Duff,  56  Barb.  567.)  But  a  decision  made  after  hearing 
both  parties  cannot  be  reviewed  on  a  motion  to  vacate,  either  on  the  ground  of 
misapprehension  or  any  other,  founded  on  the  papers  then  before  the  court; 
unless,  perhaps,  by  the  very  judge  or  judges  who  made  the  decision.     (lb.) 

A  judge  who  has  granted  a  temporary  stay,  upon  making  an  order  ex  parte, 
requiring  a  plaintiff  to  show  cause  why  his  proceedings  for  the  examination  of  the 
defendant  should  not  be  stayed  until  the  hearing  and  decision  of  a  motion  to  make 
the  complaint  more  definite,  has  power  to  vacate  the  same  ex  parte ;  and  an  order 
made  by  him,  after  hearing  and  denying  both  motions,  which  directs  the  exam- 
ination to  proceed,  must  be  regarded  as  an  ex  parte  vacatur  of  such  temporary 
stay.     (Fuller-ton  x.  Gfaylord,  7  Rob.  551.) 

One  special  term  has  power  to  modify  or  vacate  an  order  made  by  another,  but 
ought  not  to  do  so  when  the  second  application  is  made  on  the  same  or  substan- 
tially the  same  grounds  as  the  first.  (Matter  of  the  -X~ew  York  &  Oswego  Midland 
M.  R.  Co.  40  How.  335.)  But  if  the  first  order  was  obtained  ex  parte,  or  the 
adverse  party,  without  any  fault  on  his  part,  was  prevented  from  appearing  at 
the  hearing,  and  injustice  has  been  done  him,  it  is  the  duty  of  the  court  to  open 
the  default,  and  to  afford  him  such  relief  as  it  may  deem  him  entitled  to.     (lb.) 

A  motion  to  set  aside  an  order  appointing  a  referee  to  take  the  deposition  of  a 
witness,  under  §  401  of  the  Code,  can  be  made  only  by  the  witness  whose  deposi- 
tion is  sought.     (Ramsey  v.  Gould,  39  N".  Y.  62  ;  S.  C.'S  Ab.  N.  S.  174.) 

It  seems  a  county  judge  may,  ex  parte,  modify  a  previous  order  made  by  him, 
extending  the  time  to  answer,  by  attaching  thereto  a  condition  that  the  defendant 
shall  not  set  up  a  particular  defence  ;  and  the  defendant  may  accept  or  reject  the 
extension  as  modified.  But  if  he  avails  himself  of  it,  he  cannot  avoid  the  condi- 
tion by  serving  an  answer  in  accordance  therewith,  and  afterward,  within  the 
time  for  amending  of  course,  serve  an  amended  answer  setting  up  that  defence. 
(Pannenter  v.  Roth,  9  Ab.  N.  S.  385.) 
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[*597]  CHAPTER    IV. 

AFFIDAVITS. 

Sect.  1.  Nature  and  Uses. 

2.  By  whom  to  be  Made. 

3.  Form  and  Requisites. 

4.  Before  whom  to  be  Sworn. 

5.  Filing  and  Marking. 


SECTION  I. 


NATURE   AND   USES. 


An  affidavit  is  an  oath  in  writing,  sworn  to  before  some  person  who 
has  authority  to  administer  an  oath. 

Affidavits  are  generally  resorted  to  in  support  of,  and  in  opposition 
to,  motions  and  petitions,  or  for  certifying  the  service  of  process, 
notices,  etc.  They  may  also  be  used  in  support  of  the  bill  or  of  the , 
defendant's  answer.  Notwithstanding  an  answer  from  the  defendant 
on  oath  is  waived  by  the  bill,  the  defendant  has  a  right  to  put  in  his 
answer  on  oath  for  the  purpose  of  moving  for  the  dissolution  of  an 
injunction,  or  the  discharge  of  a  ne  exeal.(a)  But  where  an  answer  on 
oath  is  waived,  it  will  not  be  a  matter  of  course  to  dissolve  the  injunc- 
tion, or  discharge  the  ne  exeat  on  the  oath  of  the  defendant ;  provided 
the  material  facts  on  which  the  injunction  or  ne  exeat  rest  are  verified 
by  the  affidavit  of  a  credible  and  disinterested  witness  annexed  to, 
and  filed  with,  the  bill. (6)  But  where  the  whole  equity  of  the  bill  is 
denied  by  the  sworn  answer  of  the  defendant,  and  no  affidavit  of  a 
disinterested  witness  is  annexed  to  the  bill,  the  injunction  will  be  dis- 
•solved  on  bill  and  answer,  (c) 


(o)  Rule  36.    See  Dougrey  t.  Topping,  4  Paige,  94. 

(b)  Rule  87. 

(c)  Manchester  v.  Dey,  6  Paige,  295. 
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*  Where  the  complainant  waives  an  answer  on  oath,  and  relies  [*598] 
upon  the  affidavits  of  third  persons  annexed  to  his  bill,,  to  sustain  an 
injunction,  in  opposition  to  the  defendant's  answer  on  oath  denying 
the  equity  of  the  bill,  the  defendant,  on  an  application  to  dissolve  the 
injunction,  may  also  read  the  affidavits  of  third  persons  in  support  of 
his  answer,  (d) 

But  where  a  preliminary  injunction  is  granted  absolutely,  in  the  first 
instance,  and  the  defendant  applies  to  have  it  dissolved  on  the  ground 
that  the  whole  equity  of  the  bill  is  denied  by  the  answer,  he  cannot 
be  allowed  to  read  affidavits  in  support  of  his  answer,  except  where 
the  answer  itself  is  not  conclusive,  under  the  last  clause  of  the  37th 
rule.(e)  Where,  however,  the  complainant  is  directed  to  give  notice  of 
his  application  for  an  injunction,  or  where  the  defendant  is  required 
to  show  cause  why  a  preliminary  injunction  should  not  be  granted,  the 
defendant  may  introduce  affidavits  to  show  that  the  injunction  should 
not  be  granted.  And  he  may  use  such  affidavits  in  a  case  of  that 
kind,  although  he  has  put  in  his  answer  denying  the  whole  equity  of 
the  bill,  or  has  neglected  to  answer  the  bill  fully,  so  that  his  answer  is 
liable  to  exceptions  for  insufficiency^/) 

If  an  answer  on  oath  has  not  been  waived  as  to  one  of  the  defend- 
ants, the  complainant,  upon  an  application  to  dissolve  the  injunction, 
will  not  be  permitted  to  read  the  affidavits  annexed  to  the  bill,  for  the 
purpose  of  contradicting  the  positive  answer  of  that  defendant  on 
oath.(^) 

On  motion  for  a  receiver,  the  answer  of  a  defendant,  if  a  material 
co-defendant  has  not  answered,  is  regarded  merely  as  an  affidavit,  and 
the  complainant  may  read  affidavits  against  it.(h) 

A  motion  for  a  commission  to  exanfme  a  witness  abroad,  in  aid 
of  an  action  at  law,  must  be  supported  by  an  affidavit  stating 
the  name  of  the  witness,  and  the  points  to  which  he  is  to  be 
examined,  (i) 

By  one  of  the  English  orders  of  1828,  (Ord.  lxv.)  all  affidavits  which 
have  been  previously  made  and  read  in  court,  upon  any  proceeding  in 
a  cause  or  matter,  may  be  used  before  the  master.  The  converse  of 
this  rule,  however,  has -not  been  adopted,  and  affidavits  used  before 
the  master  can  only  be  read  in  court  upon  exceptions  or  appeals  from 

(rt)  Haight  v.  Case,  4  Paige,  525.    Brown  v.  Haff,  5  id.  235. 

(e)  Village  of  Seneca  Falls  v.  Matthews,  9  Paige,  504. 

(/)IJ.  ib. 

(.9)  Haight  v.  Case,  4  Paige,  52r>. 

(ft)  Kershaw  v.  Matthews.  1  Enss.  361. 

(j)  Mendizabel  y.  Machado,  2  Sim.  &  Stu.  483. 
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the  master's  determination,  and  not  to  found  any  new  order  or  process 
of  the  court.(A-)  (1) 


[*599]  ^SECTION   II. 

BY  WHOM   TO   BE   MADE. 

Affidavits  may  be  made  by  the  parties  in  the  suit  during  the  pro- 
gress thereof ;  but  they  can  only  be  read  on  motions,  etc.  They  are 
inadmissible  as  evidence  at  the  hearing.(Z) 

The  general  rule  is,  that  an  affidavit  should  be  made  by  the  person 
who  has  a  personal  knowledge  of  the  facts  ;  unless  a  good  reason  is 
shown  for  its  being  made  by  some  other  person. (to)  But  upon  suffi- 
cient cause  shown,  a  substituted  affidavit  by  another  person  will  be 
allowed,  as  where  the  party  is  sick-  or  absent,  and  where  the  suit  is 
conducted  by  an  agent  or  attorney  in  fact.(w) 

An  affidavit  to  set  aside  proceedings  for  irregularity  should  be  made 
either  by  the  party  Or  his  solicitor.  The  affidavit  of  the  counsel  is  not 
sufficient,  unless  a  good  reason  is  shown  for  not  producing  the  affida- 
vit of  the  party  or  his  solicitor.(o) 

In  fact  whenever  the  affidavit  relates  to  the  proceedings  in  the  cause, 
the  affidavit  should,  in  general,  be  made  either  by  the  solicitor,  or  by 
his  clerk  who  has  had  the  principal  management  of  the  cause. 

But  upon  an  application  to  open  an  order  taking  the  bill  as  con- 
fessed, in  a  foreclosure  suit, 'the  affidavit  of  the  solicitor,  showing  a 
meritorious  defence,  and  the  nature  thereof,  is  not  sufficient,  unless  he 
is  himself  acquainted  with  the  facts ;  and  even  then  a  sufficient  excuse 
must  be  shown  for  not  producing  the  affidavit  or  sworn  answer  of  the 
defendant.(p) 

(7;)  3  Dan,  242. 

(I)   1  Lill.  44. 

(m)  See  Barry  v.  Cane,  3  Mad.  Eep.  472  &  n. 

(n)  Murray  v.  Kirkpatrick,  1  Cowen,210. 

(o)  The  People  v.  Spalding,  2  Paige,  326. 

(p)  Hunt  t.  WalJis,  6  Paige,  371. 


(1)  The  act  of  April  15, 1858  (Laws,  ch.  244,)  provides  that  whenever  it  shall  be 
necessary,  on  the  trial  of  any  action  or  in  any  judicial  proceeding,  to  prove  the 
service  of  any  notice,  an  affidavit  showing  such  service  to  have  been  made  by  the 
person  making  the  affidavit  shall  be  received  as  presumptive  evidence  of  such 
service,  upon  first  proving  that  such  person  is  dead  or  insane. 
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An  affidavit  by  the  solicitor  of  a  defendant  in  an  original  suit,  that 
"  he  expects  and  verily  believes  the  answer  to  a  cross-bill  for  discovery 
may  furnish  a  material  defence,"  is  sufficient,  without  requiring  an 
affidavit  by  the  party  himself,  (q) 

On  an  application  for  a  writ  of  ne  exeat  by  a  wife  against  her  husband, 
pending  a  suit  for  alimony,  etc.,  her  affidavit  is  admissible  ;  the  pro- 
ceedings being  ex  parte,  and  the  wife  considered  in  that  respect  as 
independent  of  her  husband.  (?')  (2) 


[*600]  '      *SECTION   III. 

FORM    AND    REQUISITES. 

Title.]  An  affidavit  must  be  correctly  entitled  in  the  cause  or  matter 
in  which  it  is  made ;  for  an  affidavit  made  in  one  cause  cannot  be  read 
for  the  purpose  of  obtaining  an  order  in  another,  (s)  It  will  be  suffi- 
cient however,  if  it  was  correctly  entitled  when  it  was  sworn,  although 
the  title  of  the  cause  may  have  been  altered  by  subsequent  amend- 
ment, (t)  (3)  But  a  writ  of  ne  exeat  cannot  be  obtained  upon  an  affidavit 
sworn  to  before  the  bill  is  filed;  for  no  indictment  for  perjury  could  be 

(?)  Lowe  v.  Firkins,  1  McCle.  10. 
(r)  Denton  v.  Denton,  1  Paige,  441. 
(s)  Lnmbrozo  v.  White,  1  Dick.  150. 
(t)  Hawes  v.  Bamlbrd,  9  Sim.  653. 


(2)  The  affidavit,  on  a  motion  to  change  the  place  of  trial,  must  be  made  by  the 
party,  or  sufficient  reason  be  shown  why  it  is  not  so  made.  (Van  Sant.  Eq.  Pr. 
258,  418 ;  1  Whit.  Pr.  576.) 

(3)  The  Code  (§  406)  declares  that  it  shall  not  be  necessary  to  entitle  an  affidavit 
in  the  action ;  but  that  an  affidavit  made  without  a  title,  or  with  a  defective  title, 
shall  be  as  valid  and  effectual,  for  every  purpose,  as  if  it  were  duly  entitled,  if  it 
intelligibly  refer  to  the  action  or  proceeding  in  which  it  is  made. 

The  title  of  an  affidavit  embraces  its  entire  heading,  namely,  the  name  of  the 
court,  as  well  as  the  names  of  the  parties.  Therefore,  an  error  in  the  name  of 
the  court,  when'it  appears  that  the  opposite  party  has  not  been  misled  by  it,  will 
be  disregarded.     {Bmoman  v.  Sheldon,  5  Sandf.  657.) 

An  affidavit  entitled  "Supreme  Court,"  instead  of  "Court  of  Appeals,"  where 
the  proceeding  is  in  the  latter  court,  is  insufficient.  (Clickmcm  v.  Clk-kmcm,  1 
N.  Y.  611 ;  S.  C.  1  Code  R.  98  ;  3  How.  Pr.  365.)  But  one  entitled  in  the  "  County 
Court,"  on  a  motion  for  re-taxation  of  costs,  etc.,  in  proceedings  commenced  before 
a  county  judge  and  brought  into  the  supreme  court  by  certiorari,  is  sufficient. 
(People  ex  ret.  Thompson  v.  Townsend,  6  How.  Pr.  178.)  And  the  objection  that 
affidavits  are  entitled  in  the  wrong  court  will  be  disregarded,  where  they  intetti- 
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preferred  on  such  an  affidavit,  as  there  was  not,  when  it  was  sworn, 
any  cause  or  proceeding  depending  in  court  respecting  the  subject  of 
the  affidavit. (u) 

Although,  in  ordinary  cases,  the  court  will  disregard  the  misenti- 
tling  of  a  paper,  which  could  not  have  misled  the  opposite  party,  it  is 
otherwise  as  respects  affidavits ;  because  the  misentitling  of  an.affida- 
vit  will  exempt  the  deponent  from  the  punishment  of  perjury,  although 
his  oath  is  false. (v) 

In  proceedings  as  for  a  contempt,  against  a  party  to  the  suit,  to 
compel  the  appearance  or  answer  of  a  defendant,  or  to  enforce  the 
performance  of  a  decree  or  order,  the  affidavits,  as  well  after  as  before, 
the  order  for  an  attachment,  should  be  entitled  in  the  original  cause. (w) 
In  proceedings  as  for  contempts,  against  witnesses  or  others  who  are 
not  parties  to  the  suit,  the  affidavits  previous  to  the  order  for  the 
attachment  should  be  entitled  in  the  original  cause ;  and  all  subse- 
quent affidavits  should  be  entitled  in  the  name  of  the  people  on  the 
relation  of  the  party  prosecuting  the  attachment.^) 

In  prosecutions  for  criminal  contempts,  all  affidavits  subsequent  to 

(«)  Hughes  v.  Ryan,  1  Beat.  327.    Anon  Mad.  &  Geld.  276. 
(v)  Hawley  v.  Donnelly,  8  Paige,  415. 
(k>)  Stafford  v.  Brown,  i  Paige,  360. 
(x)  Id.  ib. 


gibly  refer  to  the  action.    (Blake  v.  Locy,  6  How.  Pr.  108  ;  S.  C.  1  Code  Rep.  N.  S 
406.) 

The  entitling  of  an  affidavit  in  a  suit  (on  which  an  order  of  arrest  is  founded) 
may  he  disregarded,  under  §  176  of  the  Code,  as  not  affecting-  the  substantial 
rights  of  the  adverse  party.  (Pindar  v.  Black,  4  How.  Pr.  95 ;  S.  C.  2  Code  E. 
53.     See  City  Bank  v.  Lwmley,  28  How.  397.) 

The  misentitling  of  affidavits  has  been  disregarded,  in  various  cases.  (See 
Pindar  v.  Black,  4  How.  Pr.  95 ;  Blake  v.  Locy,  6  id.  108  ;  Bowman  v.  Sheldon, 
5  Sandf.  357.)  But  in  CUckman  v.  Clickman,  (1  N.  Y.  610,)  it  was  held  by  the 
court  of  appeals  that  an  affidavit  entitled  in  the  supreme  court  was  defective,  not- 
withstanding §  406  of  the  Code.  And  the  provision  in  that  section,  that  the  affi- 
davit must  "intelligibly  refer  to  the  action  or  proceeding  in  which  it  is  made," 
has  been  construed  with  more  strictness.  Thus,  in  Burgess  v.  Stitt,  (12  How.  Pr. 
410,)  an  attachment  was  vacated  for  want  of  any  title,  or  other  statement  in  the 
affidavit  on  which  it  was  granted,  showing  who  was  plaintiff  and  who  defendant, 
or  in  what  action  the  affidavit  was  to  be  employed.  In  Irroy  v.  Nathan,  (4  E.  D. 
Smith,  68,)  a  motion  to  postpone  a  trial  for  want  of  material  evidence  was  denied, 
which  was  founded  on  an  affidavit  not  entitled,  and  which  also  failed  to  show, 
either  by  naming  the  parties  or  otherwise,  in  what  action  the  same  was  made. 

If  a  party  omits  to  entitle  his  affidavit,  he  should  be  careful  to  see  that  the  body 
of  it  contains  matter  sufficient  to  identify  the  particular  action  or  proceeding  in 
which  it  is  to  be  used.  (Van  Sant.  Eq.  Pr.  419.)  And  it  is  always  better  to  entitle 
the  affidavit  in  the  action  in  which  it  is  to  be  used,  precisely  as  is  necessary  in 
reference  to  other  proceedings  therein.  (Ib. ;  1  Whit.  Pr.  2d  ed.  164.)  Not  only 
the  names  of  the  parties,  but  the  name  of  the  court,  ought  to  be  properly  and  cor- 
rectly stated ;  at  least  where  the  affidavit  is  not  indorsed  upon,  or  annexed  to, 
some  other  paper  properly  entitled  in  the  cause  to  which  it  refers.     (Ib.) 
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the  order  for  an  attachment,  or  to  show  cause,  should  be  entitled  in 
the  name  of  the  people. (y) 

In  entitling  affidavits,  the  complainant's  name  must  always  be 
placed  first,  (z) 

Where  there  are  several  defendants,  and  there  is  but  one  suit  pending 
[*601]  ^between  the  complainant  and  the  defendant  first  named 
therein  with  others,  it  is  sufficient,  in  the  entitling  of  an  affidavit,  to 
entitle  it  in  the  name  of  the  complainant  against  the  first  defendant, 
and  others,  without  setting  forth  the  names  of  all  the  defendants  at 
length,  (a) 

Venue.]  After  the  title,  follows  the  venue ;  which  states  the  county 
in  which  the  affidavit  is  sworn  to,  thus:  "/Saratoga  county,  ss.,  or  City 
and  county  of  New  York,  ss:"    This  is  an  essential  part  of  an  affidavit.(4) 

Names,  etc.,  of  deponents.]  In  all  affidavits,  the  true  place  of  resi- 
dence, description,  and  addition  of  the  deponent  must  be  inserted.(6) 
This  rule,  however,  does  not  apply  to.  affidavits  by  parties  in  the  cause, 
who  may  describe  themselves  in  the  affidavit,  as  the  above  named 
complainant,  or  defendant,  without  specifying  any  residence  or  addi- 
tion, or  other  description.  And  even  where  a  complainant  so  described 
himself  in  an  affidavit,  and  it  appeared  upon  inspecting  the  office 
copy  of  the  bill  that  no  addition  had  been  given  to  him  in  the  bill,  the 
affidavit  was  considered  sufficient,  (c)  In  the  case  last  referred  to, 
there  were  several  complainants,  and  the  person  making  the  affidavit 
described  himself  as  "the  above  named  complainant,"  and  it  was 
objected  that  he  ought  to  have  called  himself  "one  of  the  above  com- 
plainants," but  the  objection  was  overruled. 

An  affidavit  of  several  persons,  by  the  manner  of  wording  it,  may 
be  made  either  joint  and  several,  or  joint  or  several;  and  great  care  and 
exactness  ought  to  be  observed  in  drawing  them.(ii) 

Where  the  affidavit  is  made  by  one  person  only,  it  begins  thus  :  "A. 
B.  of  {deponents  residence,]  merchant,  [or  other  proper  addition,] 

(2/)  Stafford  v.  Brown,  4  Paige,  360. 

(z)  Rule  95.    • 

(«)  White  r.  Hess,  8  Paige,  541. 

(&)  Hinde.  451.    Pi-nc.  Keg.  9.    2  Arch.  Pr.  319. 

(c)  Oockett  v.  Bishton,  2  Mad.  446. 

id)  Hair.  Pr.  (Newl.  ed.)  33!). 


(4)  A  venue  being  an  essential  part  of  an  affidavit,  every  affidavit  should  con- 
tain one.  (Cook  v.  iStaats,  18  Barb.  407.)  The  venw>  stated  is  prima  facie  evi- 
dence of  the  place  where  it  is  taken  ;  and  an  affidavit  without  a  venue  is  a  nullity, 
although  sworn  to  before  an  officer  whose  residence  is  mentioned  in  the  jurat, 
(lb. ;  Lane  v.  Morse,  6  How.  Pr.  394.) 
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being  duly  sworn,  deposes  and  says,  that,"  etc.  proceeding  with  the 
substance  of  the  affidavit.     When  made  by  more  than  one  person,  the 

form  is,  "A.  B.  of  ,  and  C.  D.  of  ,  being  duly  sworn,  severally 

depose  and  say;  and  first,  this  deponent  A.  B.  for  himself  says,  that," 
etc.,  "and  this  deponent  C.  D.  for  himself  says  that,"  etc.;  and  if 
there  be  any  facts  to  which  both  of  them  can  swear,  then,  "  and  these 
deponents  A.  B.  and  C.  D.  severally  say  that,''  etc. 

Substance  of  .~\  An  affidavit  must  be  true  in  substance,  with  all  neces- 
sary circumstances  of  time  and  place,  manner,  and  other  material 
incidents.  It  must  also  be  sufficient  to  sustain  the  case  made  by  the 
motion  or  petition  of  which  it  is  the  groundwork,  (e)  It  must  set  forth 
[*602]  the  *matter  positively,  and  all  material  circumstances  attending 
it,  that  the  court  may  judge  whether  the  deponent's  conclusion  be  just 
or  not.(/) 

Where  the  deponent  swears  to  words  spoken,  the  addition  of,  "or  to 
that  effect,"  is  a  proper  precaution,  (g)  (5) 

It  is  to  be  observed  particularly,  that  every  affidavit  of  service  of 
writs,  or  of  orders,  upon  which  process  of  contempt  is  to  be  founded, 
must  truly  and  fully  prove  good  service ;  and  that  if  the  complainant's 
name,  the  court,  the  return  of  the  writ,  or  anything  material  be 
omitted,  no  attachment  can  be  thereupon  regularly  issued ;  for  until 
a  due  service  be  shown,  no  contempt  appears  to  the  court. (/?,) 

An  affidavit  by  the  defendant  that  he  has  a  good  defence,  without 
stating  the  nature  and  substance  of  it,  is  not  sufficient,  (i)  In  fact, 
it  is  not  the  practice  of  the  court  to  receive  a  general  affidavit  of 
merits. 

The  party  must  state,  upon  oath,  what  such  merits  are,  to  enable 
the  court  to  see  whether  they  are  not  merely  imaginary;  and  in  order 

(e)  Hinde,  451. 

(/)  1  Xew.  Abr.  66. 

((/)  Avliffe  v.  Mun-av,  2  Atk.  60. 

(h)  Hinde,  453. 

[i)  Sea  Ins.  Co.  v.  Stebbins,  S  Paige,  563. 


(5)  "Where  facts  are  stated  on  information  and  belief,  the  circumstances  on  which 
the  belief  is  founded  should  also  be  stated.  And  where  the  party  against  whom 
the  motion  is  made  does  not  controvert  the  allegation,  the  affidavit  is  as  effectual 
as  though  the  facts  were  set  forth  as  being-  within  the  personal  knowledge  of  the 
affiant.  Such  an  affidavit,  alone,  however,  is  not  sufficient  to  sustain  an  injunc- 
tion.    (Van  Sant.  Eq.  Pr.  420.) 

"Where  several  matters  set  forth  in  a  plea  are  sought  to  be  replied  to  by  affida- 
vit, they  must  be  sworn  to  be  true.  Stating  that,  to  the  best  of  the  deponent's 
knowledge,  information  and  belief  they  are  true,  is  insufficient.  (Frazer  v. 
Taylor,  2  How.  Pr.  77.) 
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that  the  deponent  may  be  liable  to  punishment  for  perjury  if  his  affi- 
davit is  false. (k)  (6) 

An  affidavit  must  be  pertinent  and  material,  without  needless  tau- 
tology and  impertinent  matter,  or  other  prolixities.  (Z)  /Scandalous  and 
impertinent  matters  should  be  carefully  avoided ;  and  if  any  such  is 
inserted,  exceptions  may  be  taken  to  the  affidavit  in  the  same  manner 
as  exceptions  to  an  answer  for  insufficiency, (m)  and  may  be  submitted 
to  in  like  manner  and  within  the  same  time.     If  not  submitted  to,  such 

(£)  Heach  v.  Chappell,  id.  135. 

(1)  Id.  ib. 

(m)  See  ante,  p.  202. 


(8)  Whenever  it  is  necessary,  in  any  affidavit,  to  swear  to  the  advice  of  counsel, 
the  party  must,  in  addition  to  what  has  usually  been  inserted,  swear  that  he  has 
fully  and  fairly  stated  the  case  to  his  counsel,  and  must  give  the  name  and  place 
of  residence  of  such  counsel.  (Rule  29  of  Supreme  Court.)  When  an  affidavit  of 
merits  has  once  been  filed  and  served,  no  other  is  necessary,  on  making  a  motion ; 
and  the  service  and  filing  may  be  shown  by  affidavit.     (Ib.) 

It  has  been  held  that  the  advice  of  an  attorney  is  not  the  advice  of  counsel, 
within  the  meaning  of  the  above  rule.  (Hart  v.  McGarry,  1  How.  Pr.  74 ;  S.  C. 
1  Hill,  176.) 

In  regard  to  the  fact  of  having  stated  the  case  to  counsel,  the  language  of  the 
rule  should  be  closelv  followed.  (Brownell  v.  Marsh,  22  Wend.  636  ;  Richards  v. 
Swetzer,  1  Code  R.  117 ;  S.  C.  3  How.  Pr.  413 ;  Richmond  v.  Coioles,  2  Hill,  359  ; 
Brown  v.  St.  John,  19  Wend.  617.) 

The  affidavit  should  state  that  the  defendant  has  a  good  and  substantial  defence 
on  the  merits,  as  the  party  is  advised  by  his  said  counsel,  and  believes.  (Sioart- 
wout  v.  Hoage,  16  John.  3  ;  Cannon  v.  Titus,  5  id.  355  ;  Bruenv.  Adams,  3  Caines,  97.) 

No  order  extending  the  time  to  answer  or  demur  to  a  complaint  can  be  granted, 
unless  the  party  applying  for  such  order  shall  present  to  the  justice  or  judge  to 
whom  the  application  is  made,  an  affidavit  of  merits,  or  proof  that  it  has  been 
filed,  or  an  affidavit  of  the  attorney  or  counsel  retained  to  defend  the  action,  that 
from  the  statement  of  the  case  in  the  action,  made  to  him  by  the  defendant,  he 
verily  believes  that  the  defendant  has  a  good  and  substantial  defence,  upon  the 
merits,  to  the  cause  of  action  set  forth  in  the  complaint,  or  to  some  part  thereof. 
And  the  affidavit  must  state  whether  any  extension  of  time  to  answer  or  demur 
has  been  granted,  by  stipulation  or  order.     (Rule  30,  Supreme  Court.). 

Where  an  order  extending  the  time  to  answer  is  procured  without  an  affidavit 
of  merits,  or  the  affidavit  of  an  attorney  or  counsel,  required  by  this  rule,  the 
plaintiff  may  avail  himself  of  such  irregularity,  on  a  question  of  substituted  ser- 
vice, although  he  might  not  be  permitted  to  disregard  the  order  if  served  person- 
ally.    (Grraham  v.  Pinckiiey,  7  Rob.  147;  Ellis  v.  Van  Kess,  14  How.  Pr.  313.) 

An  affidavit  of  merits  will  be  disregarded,  where  further  time  to  answer  is 
asked  on  the  part  of  a  defendant  who  has  been  guilty  of  gross  laches.  (Hays  v. 
Berryman,  6  Bosw.  679.) 

A  general  affidavit  of  merits  must  be  made,  by  a  defendant,  on  moving  to  set 
aside  a  default.  (Robinson  v.  Sinclair,  1  How.  Pr.  106.  See  Alberti  v.  Reck,  id. 
230 ;  Colgate  v.  Marsh,  2  id.  27.)  An  original  affidavit,  made  to  annex  to  a  plea, 
is  insufficient.     (Ib.) 

An  affidavit  of  merits,  on  a  motion,  stating  that  the  defendant  has  a  defence 
upon  the  merits,  to  the  plaintiff's  demand,  on  the  promissory  note,  etc.,  is  defective, 
and  bad.  (Mason  v.  Moore,  2  How.  Pr.  70.)  An  affidavit  stating  that  the  defend- 
ant has  stated  his  case  (instead  of  the  case,)  to  his  counsel,  is  sufficient.  (Broivn 
v.  Masten,  2  How.  Pr.  195.) 

An  affidavit  of  merits,  to  be  used  for  any  purpose,  must  be  entitled.  (Higliam 
v.  Hayes,  2  How.  Pr.  27.) 
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exceptions  must  be  referred  in  the  same  manner,  or  they  will  be  con- 
sidered as  abandoned.(w) 

But  a  reference  is  not  the  only  method  of  getting  rid  of  scandalous 
or  impertinent  matter  in  an  affidavit.  It  has  been  decided  by  the 
chancellor,  that  the  object  of  the  reference  of  exceptions,  under  the 
53d  rule,  was  for  the  relief  of  t*he  court ;  and  that  it  is  perfectly  com- 
petent for  the  court,  if  it  chooses,  to  do  so,  upon  the  mere  examination 
of  an  affidavit  read  before  it  on  a  motion,  to  order  scandalous  or 
impertinent  matter  contained  therein,  to  be  expunged,  without  a  ref- 
erence to  a  master,  (o)  (7) 

A  party  who  makes  an  affidavit  to  oppose  a  motion  is  only  authorized 
to  state  the  facts  ;  and  it  is  scandalous  and  impertinent  to  draw  infer- 
[*603]  *ences  or  state  arguments  in  the  affidavit,  reflecting  on  the 
character,  or  impeaching  the  motives,  of  the  adverse  party  or  his 
solicitor.(p) 

The  court  will  not  refer  an  affidavit  for  impertinence  merely,  where 
it  is  not  also  scandalous,  after  such  affidavit  has  been  answered. (g) 

The  solicitor  who  draws  an  affidavit  containing  scandalous  or  im- 
pertinent matter  is  personally  liable  for  the  costs  of  expunging  it,  and 
ought  to  be  charged  therewith  in  the  first  instance,  although  his  client 
is  also  liable  to  the  adverse  party  for  such  costs.  And  if  the  solicitor 
is  compelled  to  pay  them,  he  has  no  legal  or  equitable  claim  upon  his 
client  to  refund  the  amount. (r)  Accordingly,  where  a  whole  petition 
was  recited  in  an  affidavit  of  service,  the  costs  were  ordered  to  be  paid 
out  of  the  solicitor's  own  pocket. (s) 

The  above  remarks  apply  only  to  scandal  or  impertinence  in  affi- 
davits used  before  the  court.  Where  scandalous  or  impertinent  matter 
occurs  in  an  affidavit  used  before  a  master,  the  method  of  getting  it 
expunged  is  pointed  out  in  the  106th  rule,  and  has  been  alluded  to, 
ante,  p.  543. 

Affidavits  ought  to  be  fairly  and  legibly  written,  in  one  hand, 
without  blots  or  interlineations  of  any  words  of  substance  ;  otherwise 
the  officer  administering  the  oath  may  refuse  to  swear  them,  or  the 

(l?)  Rule 53. 

(o)  Powell  v.  Kane,  5  Paige,  265. 
(p)  Powell  v.  Kane,  5  Pai^e,  265. 
(y)  Waller  of  Burton,  1  Un.ss.  380. 
(r)  Powell  v.  Kane,  supra. 
(s)  Ex  parte  Smith,  1  Atk.  139. 


(7)  Affidavits,  and  other  papers,  on  a  motion,  which  are  irrelevant  or  scandalous, 
may  properly  be  suppressed  by  the  court,  on  inspection.  (People  v.  Church,  2 
Lans.  459.) 

196 


Chap.  4.J  INTERLOCUTORY  APPLICATIONS,  ETC.  g()4 

register,  etc.  may  refuse  to  file  them.(i)  Where,  however,  small  blots 
or  interlineations  happen,  the  officer  usually  marks  them,  in  the  margin 
with  his  initials. (it)  (8) 

Conclusion.]  After  the  substance  of  the  affidavit  has  been  stated, 
'  the  affidavit  usually  concludes  with  a  denial  of  any  further  knowledge 
on  the  subject,  thus :  "And  further  this  deponent  saith  not."  This 
formality,  however,  is  not  essential  to  its  validity. 

Signature.]  The  person  swearing  to  an  affidavit  must  subscribe 
his  name,  at  the  foot  thereof,  on  the  right  side. (9) 

Oath  and  Jurat.]  The  oath  administered  to  the  deponent,  by  the 
officer  is  as  follows  :  "  You  swear  that  the  contents  of  this  affidavit  by 
you  subscribed  are  true.  So  help  you  God."  If  the  deponent  is  a 
Quaker,  the  words  are,  "  You  solemnly,  sincerely,  and  truly  declare 
and  affirm,"  etc. — omitting  the  words  "  so  help  you  God." 

*The  oath  having  been  administered,  the  officer  certifies  that  [*604] 
fact  in  a  jurat,  written  upon  the  left  side  of  the  paper,  in  this 
form : 


Sworn  to  [or  affirmed]  before  me  ' 

this day  of 

1843. 

J.  K.,  Master  in  Chancery. 


■} 


If  the  affidavit  is  made  by  two  or  more  persons,  the  form  of  the 
jurat  is :  "  The  above  named  deponents,  A.  B.  and  C.  D.,  were 
severally  sworn  this day  of ,  1843,  before  me."(n) 


(t)  Rule  95.    Hinde,  151. 

(«)  Hinrle,  451. 

(a)  Sue  2  Arch.  Pr.  320. 


(8)  An  affidavit,  if  it  exceeds  two  folios  in  leng-th,  must  "be  distinctly  numbered 
and  marked,  at  each  folio,  in  the  margin  thereof;  and  .all  copies,  either  for  the 
parties  or  the  court,  must  be  numbered  or  marked  in  the  margin,  so  as  to  conform 
to  the  original  draft,  and  to  each  other,  and  be  indorsed  with  the  title  of  the  cause. 
(Rule  26,  Supreme  Court.)  All  affidavits  and  copies  thereof,  must  be  fairly  and 
legibly  written.  If  not  so  written,  and  folioed  and  indorsed  as  aforesaid,  the 
clerks  shall  not  file  the  same  ;  nor  will  the  court  hear  any  application  or  motion 
founded  thereon.  (lb.)  But  the  party  upon  whom  the  affidavit  shall  be  served 
will  be  deemed  to  have  waived  the  objection,  unless  within  twenty-four  hours  after 
the  receipt  thereof,  he  returns  the  affidavit  to  the  party  serving  the  same,  with  a 
statement  of  the  particular  objection  to  its  receipt.     (lb.) 

Where  the  papers  upon  which  a  motion  is  made  are  defaced  with  interlineations 
or  erasures  to  such  an  extent  that  the  court  ought  not  to  receive  or  act  upon  them, 
the  motion  will  be  denied,  with  costs.  {Henry  v.  Bow,  20  How.  Pr.  215 ;  Johnson 
v.  Casey,  3  Rob.  710;  S.  C.  28  How.  492.) 

(9)  Hathaway  v.  Scott,  11  Paige,  173.  The  signatures  both  of  the  affiant  and 
of  the  officer  taking  the  affidavit  are  essential,  and  without  either  the  affidavit 
will  be  a  nullity.     (Lawibeer  v.  Allen,  2  Sandf.  648 ;  1  Whit.  Pr.  2d  ed.  166.) 
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Where  an  affidavit  is  sworn  to  by  a  person  who  has  been  found  by 
the  inquisition  of  a  jury  to  be  a  lunatic,  the  officer  before  whom  the 
same  is  sworn  should  state  in  the  jurat,  that  he  has  examined  the 
deponent  for  the  purpose  of  ascertaining  the  state  of  his  mind,  and 
that  he  was  apparently  of  sound  mind,  and  capable  of  understanding 
the  nature  and  contents  of  the  affidavit. (w) 

If  the  deponent  is  blind,  the  officer  should  certify,  in  the  jurat,  that 
the  affidavit  was  carefully  and  correctly  read  over  to  him,  in  the 
presence  of  such  officer,  before  he  swore  to  the  same.(a;) 

Any  irregularity  in  the  form  of  the  affidavit  or  of  the  jurat,  will  be 
a  ground  for  the  court  refusing  to  hear  it  read.  (3/)  (10) 


SECTION    IV. 

BEFORE    WHOM   TO   BE    SWORN. 

Affidavits  to  be  read  in  this  court  may  be  sworn  to  before  either  of 
the  following  officers  :  a  judge  of  any  court  of  record,  any  circuit  judge, 
supreme  court  commissioner,  commissioner  of  deeds ;  clerks  of  any 
court  of  record,  a  master  or  examiner  in  chancery,  the  register  or 
assistant  register,  or  any  commissioner  appointed  by  the  court  of 
chancery  for  that  purpose. (z)  The  act  of  May  7th,  1840,(a)  however, 
[*605]  abolishes  the  ^office  of  commissioner  of  deeds,  and  confers 
their  powers  and  duties  upon  justices  of  the  peace.  But  the  act  does 
not  affect  such  commissioners  as  were  in  office  at  the  time  the  act 
passed.  They  may  continue  to  take  affidavits  until  the  expiration  of 
their  terms  of  office. 

(w)  Matter  of  Christie,  5  Paige,  242.    Matter  oi' Cross,  in  Chancery,  March  1,  1842. 
\x)  Id.  ib.    See  further,  as  to  the  method  of  administering  the  oath  to  illiterate  persons  and 
persons  of  weak  minds,  etc.,  ante,  p.  154,  155. 
(«)  Hinde,  452. 

(z)  2  R.  S.  284,  »  50,  51,  (original  Si  49,  50.) 
(a)  Laws  of  1840,  p.  187. 


(10)  The  mere  omission  of  the  date  of  the  jurat,  however,  has  been  considered 
not  a  fatal  objection.     (Schoolcraft  v.  Thompson,  7  How.  Pr.  446.) 

In  an  action  for  a  divorce,  the  affidavit  of  service  of  summons  must  state  what 
knowledge  the  affiant  had  of  the  person  served  being  the  defendant,  and  how  he 
acquired  such  knowledge.  And  the  court  may  require  the  affiant  to  appear  in 
court  and  be  examined  in  respect  thereto.     (Rule  24,  Supreme  Court.) 
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It  has  been  decided  that  under  the  section  of  the  statute  above 
referred  to,  an  affidavit  may  be  sworn  to  before  a  state  senator ;  he 
being  ex  officio  a  judge  of  the  court  for  the  correction  of  errors,  which 
is  a  court  of  record. (b) 

An  affidavit  cannot  be  sworn  to  before  the  solicitor  of  either  of  the 
parties  in  the  cause. (c) 

But  this  rule  is  confined  to  the  solicitor  on  record.  An  affidavit  may 
be  sworn  to  before  an  officer  who  is  counsel  for  one  of  the  parties,  or  is 
a  partner  of  the  solicitor  in  the  cause. (d)  The  provision  of  the  Revised 
Statutes  prohibiting  a  master  from  acting  as  such  in  a  cause  in  which 
he  is  counsel,  does  not  extend  to  the  mere  taking  of  an  affidavit. (e) 

It  is  to  be  observed  that  whenever  an  affidavit  is  sworn  to  before  a 
local  officer,  it  must  be  sworn  to  within  the  district  for  which  the  officer 
was  appointed.  The  chancellor,  vice-chancellors,  judges  of  the  supreme 
court,  and  circuit  judges,  may  administer  an  oath  in  any  part  of  the 
state ;  so  may  masters  and  examiners,  the  register  and  assistant 
register  in  chancery,  and  the  clerks  of  the  supreme  court,  commission- 
ers appointed  by  this  court,  and  supreme  court  commissioners.  Jus- 
tices of  the  peace,  judges  and  clerks  of  courts  of  common  pleas  and 
other  local  courts,  and  commissioners  of  deeds,  can  only  administer 
oaths  within  the  county  or  city  for  which  they  were  appointed. 

None  of  the  officers  authorized  by  the  statute  to  take  affidavits 
within  this  state  can  take  them  in  another  state. 

The  Revised  Statutes  prescribe  the  method  of  taking  and  authenticat- 
ing affidavits  in  other  states  and  countries,  so  that  they  may  be  read 
in  this  court,  as  follows  :  1.  The  affidavit  must  be  certified  by  some 
judge  of  a  court  having  a  seal,  to  have  been  subscribed  and  taken 
before  him,  specifying  the  time  and  place  where  taken  :  2.  The 
genuineness  of  the  signature  of  such  judge,  the  existence  of  the  court, 
and  the  fact  that  such  judge  is  a  member  thereof,  must  be  certified  by 
the  clerk  of  the  court,  under  the  seal  thereof.(/) 

The  chancellor  has  decided  that  where  nothing  appears  to  show  that 
[*606]  *an  affidavit  was  taken  out  of  the  jurisdiction  of  the  officer 
before  whom  it  was  sworn,  it  will  be  presumed  to  have  been  taken 
within  the  limits  of  his  jurisdiction. (g)  An  affidavit  taken  before  a 
commissioner  of  deeds  de  facto,  for  a  city,  who  is  exercising  such  office 


(6)  Craig-  v.  Briggs,  4  Paige,  548. 

(c)  See  Matter  of  Cross,  in  Chancery  March,  1, 1842. 

(d)  The  People  v.  Spaidmg,  2  Paige,  326. 

{ej  Id.  ib.    Itlcf/aren  \\  Charrier,  5  Paige,  530. 
(/)2  R.  S.  398,  5  33,  (orig.  >25.) 
(g)  Parker  v.  Baker,  8  Paige,  428. 
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under  color  of  an  appointment  by  the  governor  and  senate,  may  be 
read  in  a  suit  in  this  court ;  and  the  court  will  not  inquire  collaterally 
into  the  legality  of  such  appointment. (h) 


SECTION   V. 

PILING   AND   MARKING   AFFIDAVITS. 

All  affidavits  which  have  been  used  in  court  must  be  filed  in  the 
office  of  the  register  or  clerk  at  the  place  where  the  order  or  decree 
founded  thereon  is  entered.  On  entering  common  orders  which  require 
an  affidavit  to  justify  their  entry,  the  affidavit  must  be  previously  filed. 
And  upon  entering  decrees,  or  special  orders,  the  successful  party  files 
the  affidavits  used  by  him;  which  are  also  to  be  marked  by  the 
register  or  clerk,  as  having  been  read;  but  the  affidavits  on  the  other 
side  need  not  be  filed  or  marked.  Nor  need  affidavits  used  before  a 
master  be  filed. (11) 

(ft)  Parker  v.  Baker,  8  Paige,  428. 


(11)  Rule  4  of  the  Supreme  Court  requires  that  when  the  affidavits  and  papers 
upon  a  non-enumerated  motion  are  required  by  law  to  be  filed,  and  the  order  to 
be  entered  in  a  county  other  than  that  in  which  the  motion  is  made,  the  clerk 
shall  deliver  to  the  prevailing-  party,  unless  the  court  shall  otherwise  direct,  a  cer- 
tified copy  of  the  rough  minutes,  showing-  what  papers  were  used  or  read,  together 
with  the  affidavits  and  papers  used  or  read  upon  such  motion,  etc.,  and  it  is  made 
the  duty  of  the  party  to  whom  such  papers  are  delivered,  to  cause  the  same  to  he 
filed  in  the  proper  county  within  ten  days  thereafter ;  or  in  default  thereof,  he 
will  lose  the  benefit  of  the  order. 

By  rule  3,  papers  are  required  to  he  filed  in  the  county  specified  in  the  complaint 
as  the  place  of  trial.  In  case  the  place  of  trial  is  changed,  the  papers  then  on  file, 
and  those  afterwards  filed,  must  be  filed  in  the  clerk's  office  of  the  county  specified 
in  the  order  ;  and  all  other  papers  in  the  cause  must  be  filed  in  the  county  so 
specified. 

It  is  the  duty  of  the  respective  attorneys  to  file  the  papers  used  on  special 
motions.  (Savage  v.  Relyea,  3  How.  Pr.  276 ;  S.  C.  1  Code  R.  42.)  If  a  party 
fails  to  file  the  affidavits  used  on  a  motion,  the  court  will,  upon  a  suggestion  of 
the  fact,  compel  him  to  do  so.  A  formal  notice  of  motion  is  not  necessary.  (Anon. 
5  Cowen,  13.) 

It  is  the  duty  of  the  attorney  to  file  with  the  clerk  of  the  court,  forthwith,  the 
affidavits  on  which  an  injunction  or  attachment  has  been  granted,  and  also  the 
affidavit  upon  which  an  order  for  the  service  of  a  summons  by  publication,  or  an 
order  for  a  substituted  service  of  a  summons,  has  been  granted,  together  with  the 
order.     (Rule  5.) 

"Where  it  appears  by  the  affidavit  of  the  plaintiff  that  the  omission  to  file  the 
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Where  a  party  opposing  a  motion  or  petition  has  affidavits  to  read 
in  opposition,  and  the  application  is  decided  in  his  favor,  upon  the 
opening  of  the  case,  on  the  papers  of  the  adverse  party,  if  he  desires 
to  have  the  benefit  of  his  affidavits,  upon  appeal,  he  should  have  them 
entered  in  the  minutes  of  the  court  below,  and  marked  as  read.(i)  (12) 

(i)  Bloodgood  v.  Clark,  4  Paige,  571-. 


papers  upon  which  an  injunction  was  granted,  was  an  inadvertence,  the  court 
may,  in  its  discretion,  relieve  the  plaintiff  from  the  consequences  of  such  omission, 
on  terms.     (Leffingwell  v.  C'have,  19  How.  Pr.  54 ;  S.  C.  5  Bosw.  703  ;  10  Ab.  472.) 

In  Johnson  v.  Carey,  (28  How.  492,)  one  of  the  grounds  for  dissolving  the  injunc- 
tion was,  that  the  papers  had  not  been  tiled. 

"When  an  order  is  made  out  of  court,  on  notice,  the  affidavits,  etc.,  used  on  the 
motion  must  be  filed  with  the  clerk  of  the  county  where  the  venue  is  laid. 
(Nicholson  v.  Dunham,  1  Code  R.  119.) 

(12)  Compulsory  affidavits. 

When  any  party  intends  to  make  or  oppose  a  motion  in  any  court  of  record, 
and  it  is  necessaiy  for  him  to  have  the  affidavit  of  any  person  who  has  refused 
to  make  the  same,  such  court  may,  by  order,  appoint  a  referee  to  take  the  affi- 
davit or  deposition  of  such  person.  Such  person  may  be  subpoenaed  and  com- 
pelled to  attend  and  make  an  affidavit  before  such  referee,  the  same  as  before  a 
referee  to  whom  it  is  referred  to  try  an  issue.     (Code,  §  401,  sub.  7.) 

An  order  for  an  examination  under  this  subdivision  can  only  be  made  upon 
proof  that  the  affidavit  of  the  witness  is  .necessary.  (Fi.ik  v.  Chicago,  etc.  R.-R. 
Co.  3  Ab.  N.  S.  430.)  It  must  be  shown  by  competent  and  sufficient  proof,  1st, 
that  the  applicant  intends  to  make  or  oppose  a  motion  ;  and  2d,  that  it  is  necessary 
for  him,  in  doing  so,  to  have  the  deposition  of  some  person  who  refuses  to  make  a 
voluntary  affidavit.  (Moses  v.  Banker,  34  How.  212  ;  S.  C.  7  Rob.  131.)  A  party 
to  the  action  cannot  be  compelled  to  make  an  affidavit  under  this  subdivision. 
(Hodgkin  v.  Atlantic  &  Pacific  R.  R.  Co.  5  Ab.  N.  S.  73.  Contra,  Fisk  v.  Chi- 
cago, etc.  R.  R.  Co.  supra.) 

A  referee  to  take  the  affidavit  may  be  appointed  ex  parte.  (Brooks  v.  Schultz, 
5  Rob.  656 ;  S.  C.  3  Ab.  N.  S.  124.)' 

A  motion  to  set  aside  an  order  granted  under  subdivision  7  can  only  be  made 
by  the  witness.  (Erie  Railway  Co.  v.  Champlain,  35  How.  73.)  Or,  at  least,  the 
party  moving  to  set  aside  the  order  must  show  that  he  is  injured  by  the  irregu- 
larity complained  of.  (Brooks  v.  Schultz,  5  Rob.  656.)  '  After  appearing,  being 
sworn  and  partially  examined  without  objection,  the  witness  cannot  move  to 
vacate  the  order  on  the  ground  that  he  has  not  refused  to  make  his  deposition. 
(Erie  Raihoay  Co.  v.  Champlain,  supra.) 
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[*607]  'CHAPTER    V. 

INJUNCTIONS.(l) 

Sect.  1.  Nature  and  Uses. 

2.  Different  Kinds  of. 

3.  In  what  cases  Granted  and  against  Whom. 

4.  Form  of. 

5.  How  Obtained  and  Issued. 

6.  To  stay  Proceedings  at  Law. 

7.  Service  of. 

8.  Effect  of. 

9.  Breach  of. 

10.  Dissolving. 

11.  Reviving,  and  Continuing. 

12.  Discharging  for  Irregularity. 


SECTION    I. 

NATURE  AND  USES  OF  INJUNCTIONS. 

A  writ  of  injunction  may  be  described  as  a  judicial  process  whereby 
a  party  is  required  to  do  a  particular  thing,  or  to  refrain  from  doing  a 
particular  thing,  according  to  the  exigency  of  the  writ,  (a)  (2)     The 

(a)  Gilb.  For. Rom.  192, 194.  Eden  on  Injunc.  290  Mr.  Jeremy  defines  an  injunction  to  be  a 
writ  framed  according  to  the  circumstances  of  the  case,  commanding  an  act  which  this  court 
regards  as  essential  to  justice  ;  or  restraining  an  act  which  it  esteems  contrary  to  equity  and 
good  conscience.    Jer.  Equity  Jurisprudence,  307. 


(1)  As  to  the  injunction  order  (so  called)  in  proceedings  supplementary  to  execu- 
tion, see  ante,  vol.  1,  pp.  864,  881  (foot  paging). 

(2)  In  modern  practice,  an  injunction  is  a  remedy  provided  by  statute,  to 
restrain  an  act.  (1  Estee's  Pr.  14 ;  Cal.  Pr.  Act,  §§  111-119  ;  Code  of  New  York, 
§§  218-226 ;  of  Ohio,  §§  237-252 ;  of  Wisconsin,  §  126 ;  of  Kansas,  §  246  ;  of  Ken- 
tucky, §  297.) 

By  the  Code  of  New  York,   (§  218,)  the  writ  of  injunction,  as  a  provisional 
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object  of  this  process,  which  is  extensively  used  in  equity  proceedings, 
is  generally  preventive  and  protective,  rather  than  restorative ; 
though  it  is  by  no  means  confined  to  the  former,  (b)  It  seeks  to 
prevent  a  meditated  wrong,  more  often  than  to  redress  an  injury 
[*608]  already  done.  It  is  not  ^confined  to  cases  falling  within 
the  exercise  of  the  concurrent  jurisdiction  of  the  court;  but  it 
equally  applies  to  cases  belonging  to  its  exclusive  and  auxiliary 
jurisdiction,  (c) 

The  most  common  kind  of  injunctions  is  that  which  operates  as  a 
restraint  upon  the  party  in  the  exercise  of  his  real  or  supposed  rights ; 
and  this  is  sometimes  called  the  remedial  writ  of  injunction.  The 
other  sort  commanding  an  act  to  be  done,  is  sometimes  called  the  judi- 
cial writ,  because  it  issues  after  a  decree,  and  is  in  the  nature  of  an 
execution  to  enforce  the  same;  as  for  instance  it  may  contain  a  direc- 
tion to  the  party  defendant  to  yield  up,  to  quiet,  or  continue,  the  pos- 
ts) 8  Story's  Eq.  Jtu-isp.  155,  6.  Gilb.  For.  Rom.  ch.  11,  p.  192,  194. 
(c)  Jer.  Eq.  Jurisp.  308. 


remedy  is  abolished,  and  an  injunction  by  order  is  substituted ;  but  the  nature  of 
the  remedy  is  substantially  the  same  as  before.  (See  also  Codes  of  Kansas, 
§  164;  California,  §§  111-119;  Kentucky,  §  298;  Ohio,  §  237.) 

The  Code  does  not  create  a  new  remedy  ;  it  only  recognizes  an  injunction  as  a 
•provisional  remedy,  and  defines  the  cases  in  which  it  may  be  granted.  (Linden 
v.  Hepburn,  5  How.  Pr.  1S8 ;  S.  C.  3  Code  R.  165 ;  JST.  Y.  Life  Ins.  Co.  v.  Super- 
visors of  New  York,  4  Duer,  192  ;  Howard  v.  Ellis,  4  Sandf .  369  ;  Wordsworth  v. 
Lyon,  5  How.  Pr.  463.) 

Neither  does  the  Code  abrogate,  or  profess  to  alter  or  regulate  the  former  prac- 
tice respecting  final  injunctions,  or  those  which  are  involved  in  the  final  adjudi- 
cation of  a  cause,  and  follow  as  a  necessary  consequence  of  the  decree  made  ;  and 
the  practice  is  not  changed,  except  where  it  is  done  incidentally. 

An  injunction,  as  a  provisional  remedy,  can  only  be  granted  in  cases  provided 
for  by  the  Code.     {Fellows  v.  Heermans,  3  Ab.  N.  S.  1.) 

An  injunction  bill,  strictly  speaking,  asks  no  other  relief.  If  it  does  ask  other 
relief,  the  injivnction  is  regarded  as  auxiliary,  and  falls  to  the  ground  with  it. 
(Blackwood  v.  Van  Vleck,  11  Mich.  252.)  Except  to  stay  waste,  or  some  irrepara- 
ble injury,  it  is  only  auxiliary  to  the  primary  equity.  (Hill,  on  Inj.  12  ;  Patter- 
son v.  Miller,  4  Jones  Eq.  451 ;  Washington  v.  Jimery,  id.  29 ;  Shorn  v.  Waldo, 
6  id.  Ill ;  Martin  v.  Cook,  id.  199  ;  Stockton  v.  Briygs,  5  Jones  Eq.  309 ;  Schofield 
v.Bokkelin,  id.  342;  McMuex.  Atlantic,  id.  395.) 

An  injunction  is  purely  a  preventive  remedy.  If  the  injury  be  already  done, 
the  writ  cannot  correct  the  injury  so  inflicted ;  it  is  not  a  punishment  for  past 
wrongs,  but  a  restraint  against  the  commission  of  future  injuries.  It  is  intended 
to  require  all  parties  to  leave  things  just  as  they  were  at  the  time  of  its  issuance. 
It  will  stay  waste,  but  yet  it  will  not  change  the  possession  of  the  property  ;  it  will 
protect  a  party  against  future  injury,  yet  it  will  not  settle  the  question  of  title,  or 
the  rig-hts  of  the  parties.  If  the  subject  of  a  bill  be  to  quiet  the  possession  of 
lands,  to  stay  waste,  or  to  stop  proceedings  at  law,  an  injunction  is  also  prayed, 
commanding  the  defendant  to  cease.     (Hill,  on  Inj.  1,  2.) 

In  general,  an  injunction  should  not  attempt  to  do,  indirectly,  that  which  it  can 
not  do  directly.  (Akrill  v.  Selden,  1  Barb.  317;  Blakemore  v.  Glamorgan,  1  My.  & 
Keen,  183.) 
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session  of  lands  or  other  property  constituting  the  subject  matter  of 
the  decree,  in  favor  of  the  other  party.(d!)  (3) 


SECTION    II. 

DIFFERENT   KINDS    OF    INJUNCTIONS. 

Injunctions  are  either  provisional,  general,  or  perpetual. (e) 
1.  Provisional  injunctions, .]     Provisional  injunctions  are  such  as  are 
to  continue  until  the  coming  in  of  the  defendant's  answer;  or  until  the 
hearing  of  the  cause;  or  until  the  master  has  made  his  report.(/) 
Injunctions  of  this  nature  are  either  preliminary,  or  temporary. 

Preliminary  injunctions.}  In  many  cases  where  the  complainant's 
bill  asks  for  a  perpetual  injunction,  it  may  be  necessary  to  stay  the 
proceedings  of  the  defendant  during  the  pendency  of  the  suit.  For 
this  purpose  a  preliminary  injunction  may  be  issued;  but  the  bill 
should  contain  a  formal  prayer  for  it.(^)  (4) 

(rf)  2  Story's  Eq.  Jm'isp.  155. 

le)  In  England,  injunctions  are  again  divided  into  common  or  special.    Here,  the  writ  is 
always  special — the  common  injunction  being  unknown  to  our  practice. 
(/")'3Dan.27o. 
i'g)  Walker  v.  Devereanx,  i  Paige,  229. 


(3)  Mandatory  injunctions,  commanding  an  act  to  be  done,  are  not  granted  as  a 
provisional  remedy,  at  the  commencement  of  a  suit.  ( Ware  v.  Kelsey,  14  Ab.  106  ; 
Akrillx,  tielden,  1  Barb.  316.)  jBut  they  are  proper  as  part  of  the  final  relief. 
(People  v.  Vanderbilt,  25  How't&S.) 

The  form  of  an  injunction  should  always  be  in  the  negative.  A  party  cannot 
be  enjoined  to  do  an  act,  but  only  from  doing  it.  (Sanders  v.  Logan,  9  Am.  Law 
Rep.  475 ;  S.  C.  2  Fish.  167 ;  Attorney-Gen.  v.  N.  J.  R.  R.  Co.  2  Green  Ch.  141 ; 
Lane  v.  Neiodigate,  10  Ves.  193.) 

(4)  Preliminary  injunctions. 

The  power  to  issue  preliminary  injunctions  should  be  exercised  with  extreme 
caution,  and  the  grounds  should  be  clear.  The  writ  will  not  be  awarded  in  doubt- 
ful cases,  nor  in  new  ones  not  coming  within  well  established  principles.  (Ramsey 
v.  Brie  Raihoay  Co.  38  How.  193 ;  S.  C.  7  Ab.  N.  S.  156 ;  Woodward  v.  Harris,  2 
Barb.  439.) 

"When  an  action  seeks  relief  on  the  ground  of  fraud,  mistake,  and  want  of  juris- 
diction in  the  court  in  which  former  proceedings  were  taken,  it  presents  precise 
grounds  for  equitable  interposition  and  the  granting  of  a  preliminary  injunction, 
if  the  condition  of  the  subject  of  the  action  requires  the  interposition  of  such 
restraint.     (Rogers  v.  Marshall,  38  How.  P.  43 ;  S.  C.  6  Ab.  N.  S.  457.) 

Preliminary  injunctions  are  not,  in  every  case,  matter  of  strict  right,  but  are 
within  the  discretion  of  the  court.  (McCafferty  v.  Glazier,  10  How.  Pr.  475 ; 
Cracker  v.  Baker,  3  Ab.  182 ;  Van  De  Water  v.  Kelsey,  2  Code  Rep.  3 ;  Paul  v. 
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The  final  injunction,  in  many  cases,  is  a  matter  of  strict  right,  and 
granted  as  a  necessary  consequence  of  the  decree  made  in  the  cause. 
On  the  contrary,  a  preliminary  injunction  before  answer,  rests  in  the 
discretion  of  the  court ;  and  ought  not  to  be  granted  unless  the  injury 
is  pressing,  and  the  delay  dangerous. (A)  There  are  many  cases  in 
[*609]  which  *a  complainant  would  be  entitled  to  a  perpetual  m- 
j  unction  at  the  hearing,  where  it  would  be  improper  to  grant  him  a 
preliminary  injunction.  Thus,  it  will  not  be  granted  to  restrain  a 
party  from  running  a  steamboat  and  landing  passengers  at  the  dock 
of  another.(i)  So,  on  filing  a  bill  against  the  president  and  directors 
of  an  incorporated  company,  charging  them  with  a  fraudulent  abuse 
of  their  trust,  in  the  election  of  directors,  a  preliminary  injunction  will 
not  be  issued  before  the  coming  in  of  the  answers,  to  restrain  the  new 
directors,  whose  election  was  colorable  in  law,  from  the  exercise  of 
their  powers ;  there  not  being  an  impending  mischief  irreparable  in 
case  of  delay. (k)  And  for  the  same  reason  the  court  will  not  grant  a 
preliminary  injunction  to  stay  the  defendant  from  selling  the  com- 
plainant's farm  upon  execution,  where  the  bill  alleges  that  the  judg- 

(ftl  Xew  York  Printing  Co.  r.  Fitch,  1  Paige,  97.  Preliminary  injunctions  are  allowed  in 
order  to  prevent  immediate  injury  ;  not  remote  and  contingent  damage.  City  of  Rochester 
v.  Cnrtiss,  I  Clarke,  336. 

(i)  New  Vork  Printing  Co.  v.  Pitch,  1  Paige,  97. 

(h)  Ogden.  v.  Kip,  6  John.  Ch.  liep.  160.    tiee  also  Walker  v.  Devereux,  supra. 


Munger,  47  N.  Y.  460.)  The  power  to  issue  them  ought  not  to  be  exercised  in 
doubtful  cases,  or  in  new  cases  not  coming  within  well  established  principles. 
(Woodward  v.  Harris,  2  Barb.  439.)  They  ai-e  to  be  granted  reluctantly,  and 
should  be  dissolved  if  not  necessary  to  temporary  protection  pending  the  litiga- 
tion. (VariVeyhten  v.  Howland,  12  Ab.  N.  S.  461.)  A  preliminary  injunction 
should  not  be  granted,  where  there  is  no  pressing  injury  or  danger  in  delay. 
(Murray  v.  Knapp,  42  How.  462.) 

Where  the  facts  alleged  in  the  complaint,  and  on  which  the  equities  for  a  pre- 
liminary injunction  are  founded,  are  all  positively  denied  by  the  answer,  and  it 
appears  to  be  extremely  doubtful  whether  the  plaintiff  will  ultimately  be  entitled 
to  the  relief  demanded,  the  injunction  cannot  be  sustained.  (Steinberg  v.  0' Conner, 
42  How.  52.) 

An  absolute  preliminary  injunction,  and  an  order  to  show  cause,  if  allowed  by 
the  court,  are  both  of  them  drawn  up  in  the  ordinary  form  of  special  term  orders, 
with  the  usual  caption.     (Van  Sant.  Eq.  Pr.  121.) 

An  injunction  should  not  be  granted  at  the  commencement  of  an  action  brought 
to  restrain  the  defendants  from  the  use  of  the  plaintiff's  trade-mark,  and  to  recover 
damages,  etc. ;  unless  the  legal  right  of  the  plaintiff,  and  the  violation  of  it  by 
the  defendants,  are  very  clear.  (The  Merrimack  Manuf.  Co.  v.  Garner,  2  Ab.  318.) 
Even  in  cases  of  concurrent  j  urisdiction,  where  the  plaintiff  has  a  perfect  defence 
in  a  court  of  law,  if  he  chooses  to  avail  himself  of  it,  the  court  of  chancery  will 
not  grant  a  preliminary  injunction  in  the  first  instance,  for  the  mere  purpose  of 
obtaining  the  exclusive  jurisdiction  of  the  case,  and  thus  depriving  the  adverse 
party  of  his  common  law  right  of  a  trial  by  jury.  (Mitchell  v.  Oakley,  1  Paige,  68.) 
The  Code  (§  225)  authorizes  a  motion  to  dissolve  a  preliminary  injunction,  before 
an  answer  is  put  in.  (Town  of  Middletoion  v.  Mondout  &  Oswego  R.  JR.  Co.  12 
Ab.  N.  S.  276.) 
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ment  is  not  a  legal  lien  on  the  premises ;  as  a  notice  of  the  pendency 
of  the  suit,  filed  in  the  clerk's  office,  is  all  that  is  necessary  to  make 
any  decree  which  may  be  obtained  in  the  cause  binding  upon  the 
purchaser  under  the  execution.  (I) 

And  the  rule  is  laid  down  by  the  chancellor,  that  a  preliminary  in- 
junction ought  not  to  be  granted  before  answer,  unless  it  is  necessary 
to  protect  some  interest  or  right  of  the  complainant  which  may  be 
injured,  impaired,  or  endangered  by  the  proceedings  of  the  defendant 
in  the  meantime ;  as  it  frequently  turns  out  when  the  answer  comes 
in,  or  at  the  hearing,  that  the  sole  object  of  obtaining  the  preliminary 
injunction  was  to  embarrass  the  defendant's  •  proceedings,  and  thus 
compel  a  compromise. (in) 

But  where  by  the  delay  the  injury  might  be  irreparable,  a  pre- 
liminary injunction  will  be  granted;  as,  for  example,  where  hydraulic 
works  are  erected  by  different  persons  on  both  the  banks  of  a  private 
stream,  and  the  owner  of  the  mill  on  either  side  attempts  to  deprive 
the  other  of  the  use  of  an  equal  share  of  the  water  of  which  he  has 
been  in  the  quiet  enjoyment,  and  thus  to  destroy  his  mills. (n) 

So  a.  preliminary  injunction  may  be  allowed  in  order  to  prevent 
intrusions  upon  property  dedicated  to  the  public ;  as,  for  instance,  to 
restrain  the  erection  of  a  building  upon  a  public  square  or  street  ;(o)  (5) 
or  to  restrain  a  nuisance, (6)  if  the  right  is  clear,  the  consequent  danger 

(Z)  Osborn  v.  Taylor,  5  Paige,  515. 

(m)  Id.  ib. 

(71)  Arthur  v.  Case,  1  Pai^e,  447. 

(o)  City  of  Rochester  v.  Cnrtiss,  1  Clarke,  336. 


(5)  In  Tlfft  v.  The  City  of  Buffalo,  (65  Barb.  460,)  which  was  an  action  broug-ht 
by  the  plaintiff  in  behalf  of  himself  and  other  tax-payer?  of  a  city  to  restrain  the 
common  council  from  selling  to  a  hotel  company  a  park  or  square,  in  said  city, 
called  "  Court  House  Sqviare,"  the  complaint  did  not  allege  that  the  plaintiff  owned 
any  land  fronting  on  said  park  ;  and  although  he  was  a  resident  citizen  and  a  tax- 
payer in  said  city,  and  owned  land  in  the  vicinity  of  the  park,  he  had  no  private 
interest  in  such  park  or  square,  more  than  the  citizens  generally  of  the  city ;  it 
was  held  that  the  plaintiff  had  no  standing  in  a  court  of  equity  entitling  him  to 
maintain  the  action ;  and  that  an  injunction,  granted  therein,  was  improperly 
granted  and  continued. 

(6)  An  individual  cannot  maintain  an  action  to  restrain,  by  injunction,  acts 
which  constitute  a  public  nuisance — such  as  the  filling  up  of  a  navigable  river — 
unless  they  also  work  a  private  injury  to  himself.  (Manhattan  Gas  Light  Co.  v. 
Barker,  7  Rob.  523;  S.  C.  36  How.  233.)  But  the  owner  of  a  wharf  or  pier  in  a 
navigable  stream,  or  of  the  franchise  thereof,  can  maintain  an  action  to  restrain 
the  owners  of  a  distillery  from  emptying  the  refuse  of  distillation  into  such  stream, 
and  thereby  causing  an  obstruction  to  navigation,  amounting  to  a  common  nui- 
sance, and  a  private  injury  to  his  own  rights.  (Hudson  River  R.  R.  Co.  v.  Loeb, 
7  Rob.  418.)  And  any  private  individual,  who  suffers  such  damage  from  a  public 
nuisance  as  cannot  well  be  compensated  in  damages  may  have  an  injunction 
against  the  continuance  of  such  nuisance.  (Mayor,  etc.  of  JYew  York  v.  Baum- 
oerger,  7  Rob.  219.)     The  deposit  of  mash  from   a  brewery,  in  a  navigable  river 
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immediate,  and  the  mischief  irreparable ;  but  not  when  the  right  is 
doubtful  and  the  danger  remote  and  contingent. (p) 

^Temporary  injunctions.]  Temporary  injunctions  are  granted  [*610] 
where  necessary,  to  prevent  irreparable  injury  before  regular  notice 
of  the  application  for  a  general  injunction  can  be  given.  _  In  such 
cases,  it  being  a  rule  that  no  injunction  affecting  the  rights  of  a  party 
who  has  appeared  can  be  granted  without  giving  him  a  right  to  be 
heard,  the  court  will  grant  an  order  to  show  cause  why  a  general  in- 
junction should  not  issue,  and  allow  such  temporary  injunction  in  the 
meantime,  to  prevent  the  anticipated  injury.  But  the  temporary  in- 
junction will  fall,  of  course,  if  the  order  to  show  cause  is  not  made 
absolute. (q)  (7) 

Temporary  injunctions  may   also  be   granted,  where  the   case  is 

(p)  City  of  Rochester  v.  Cnrtiss,  1  Cliirke,  336. 

(2)  Bloomfleld  v.  Snowden,  2  Paige,  355.    Campbell  r.  Morrison,  7  id.  157. 

. j_ 

■within  the  city  of  New  York,  which  impedes  navigation,  if  made  without  authority, 
is  a  public  nuisance  ;  and  as  it  tends  to  produce  special  injury  to  the  city  by  pre- 
venting access  to  its  wharves,  and  thus  depriving  it  of  dockage  and  wharfage,  the 
city  authorities  are  entitled  to  an  injunction  to  restrain  its 'continuance.  (lb.) 
And  a  court  of  equity  has  jurisdiction  and  should  grant  a  perpetual  injunction, 
when  it  is  established  by  a  trial  that  the  defendant  has  created  a  private  nuisance, 
to  the  serious  injury  of  the  plaintiff,  where  such  injury  is  permanent  in  its  charac- 
ter, so  that  the  injury  continues  ;  where  complete  and  ample  remuneration  cannot 
be  awarded  in  damages ;  or  where  the  court  can  see  that,  to  obtain  complete  and 
ultimate  redress  at  law,  several  suits  may  become  necessary ;  or  where  the  injury 
is  otherwise  irreparable.  (Danis  v.  Lambertson,  56  Barb.  480.)  Thus  a  court  of 
equity  will  restrain,  by  injunction,  the  carrying  on  of  a  factory  in  such  a  manner 
as  to  emit  a  sulphurous  gas,  which  is  occasionally  borne,  by  the  winds,  over  the 
neighboring  premises  of  the  plaintiff,  destroying  vegetation,  and  compelling  the 
closing  of  windows,  and  irritating  and  inflaming  the  throats  of  those  who  breathe 
it.  (Mulligan  v.  Elias,  12  Ab.  N.  S.  259.)  So  in  Campbell  v.  Seaman,  (2  N.  Y. 
Sup.  Ct.  Rep.  231,)  it  was  held  that  the  plaintiff  was  entitled  to  an  injunction  to 
restrain  the  defendant  from  using  mineral  coal  in  manufacturing  brick ;  where  it 
appeared  that  in  such  process  sulphurous  acid  gas,  which  was  poisonous  to  vege- 
tation, was  generated,  and  during  a  south  wind  was  carried  upon  the  plaintiffs' 
land,  and  destroyed  their  ornamental  trees.  It  was  also  held,  in  that  case,  that, 
in  an  action  for  a  nuisance,  it  is  sufficient  to  show  that  the  premises  affected  can- 
not be  enjoyed  without  danger  to  health;  or  that  their  value  is  substantially 
impaired  by  the  nuisance. 

It  seems  that  an  injunction  may  be  issued  to  restrain  the  state,  or  a  municipal 
corporation,  from  maintaining  a  nuisance  on  their  lands.  (Phoenix  v.  Com'rs  of 
Immigration,  1  Ab.  466  ;  Brower  v.  Mayor,  etc.  of  New  York,  3  Barb.  254.)  But  a 
court  of  equity  will  not  interfere  by  injunction,  to  put  down  a  public  nuisance 
which  does  not  violate  the  rights  of  private  property,  but  only  contravenes  the 
general  policy.     (Smith  v.  Lockwood,  13  Barb.  209.) 

(7)  Temporary  injunctions,  or  injunctions  pendente  lite. 
By  §  219  of  the  Code,  whenever  it  appears  by  the  complaint  that  the  plaintiff 
is  entitled  to  the  relief  demanded,  and  such  relief,  or  any  part  thereof,  consists  in 
restraining  the  commission  or  continuance  of  some  act,  the  commission  or  contin- 
uance of  which,  during  the  litigation,  would  produce  injury  to  the  plaintiff ;  or 
when,  during  the  litigation,  it  appears  that  the  defendant  is  doing,  or  threatens, 
or  is  about  to  do,  or  procuring  or  suffering  some  act  to  be  done  in  violation  of  the 
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plaintiff's  rights  respecting  the  subject  of  the  action,  and  tending  to  render  the 
judgment  ineffectual,  a  temporary  injunction  may  lie  granted  to  restrain  such  act. 

And  where,  during  the  pendency  of  an  action,  it  appears  by  affidavit,  that  the 
defendant  threatens  or  is  about  to  remove  or  dispose  of  his  property,  with  intent 
to  defraud  his  creditors,  a  temporary  injunction  may  be  granted  to  restrain  such 
removal  or  disposition.     (lb.) 

To  authorize  a  temporary  injunction,  it  must  appear  from  the  complaint  that  the 
act  sought  to  be  restrained  is  unlawful,  and  that  to  allow  such  act  to  be  committed, 
or  continued,  during  the  litigation,  would  produce  injury  to  the  plaintiff.  It 
should  not  be  allowed  in  every  case  in  which  a  plaintiff  brings  himself  within  the 
letter  of  section  219  of  the  Code.  (Bruce  v.  President,  etc.  Bel.  &  Hud.  Canal  Co. 
19  Barb.  371.)  Some  regard  should  be  had  to  the  nature  and  extent  of  the  injury 
which  the  plaintiff  would  suffer  if  the  injunction  should  be  withheld,  and  also  to 
the  consequences  to  the  defendant  if  it  be  granted.  (lb. ;  Gallatin  v.  Oriental 
Bank,  16  How.  Pr.  n.  253.)  The  provisions  of  §  219  of  the  Code  are  permissive, 
not  imperative.  (lb.)  The  section  relates  solely  to  temporary  injunctions,  or 
injunctions  pendente  lite  ;  and  the  very  first  condition  upon  which  the  court  is  per- 
mitted to  grant  a  temporary  injunction  is,  that  it  shall  appear  by  the  complaint 
that  the  plaintiff  is  entitled  to  the  relief  demanded.  That  is,  if  the  court  can  see 
that  if  the  plaintiff  finally  establishes  the  facts  he  alleges,  he  will  be  entitled  to 
the  relief  demanded,  and  such  relief  consists,  in  whole  or  in  part,  in  restraining 
some  act  which  would  produce  injury  to  the  plaintiff,  then  a  temporary  injunction 
may  be  granted ;  if  otherwise,  then  the  section  does  not  warrant  a  temporary 
injunction.     (Buigan  v.  Hogan,  16  How.  Pr.  168,  169.) 

An  injunction  granted  under  the  second  clause  of  §  219  is  not  to  restrain  the 
removal  or  disposal  of  any  property  whatever,  but  only  such  removal  and  disposal 
when  accompanied  by  an  intent  to  defraud  creditors.  (Brewster  v.  Hodges,  1 
Duer,  609.)  A  mere  refusal  to  pay  a  debt,  whether  the  debtor  be  solvent  or  not, 
is  not  cause  for  issuing  an  injunction  under  §  219.  (Pomeroy  v.  Hindnnnrsh,  5 
How.  Pr.  437.)  Nor  is  the  fact  that  the  debtor  threatens  to  make  an  assignment 
for  the  benefit  of  his  creditors  sufficient  cause.     (lb.) 

The  "injury"  mentioned  in  §  219,  the  production  of  which  the  injunction  is 
desired  to  prevent,  is  not  intended  to  be  that  accomplished  by  judicial  proceedings 
and  forms  of  law.  (McGhine  v.  Palmer,  5  Rob.  607 ;  Wordsworth  v.  Lyon,  5 
How.  Pr.  463.) 

An  injunction  pendente  lite  should  not  be  granted  on  light  grounds,  nor  in  doubt- 
ful cases.  (Redfieldv.  Middleton,  7  Bosw.  649  ;  Androvettev.  Bovine,  16  How.  Pr. 
75  ;  S.  C.  4  All.  440.)  Where  the  right  is  not  clear,  nor  the  danger  great,  or  the 
apprehended  mischief  irreparable,  the  injunction  should  not  be  granted  until  the 
rights  of  the  parties  are  ascertained  and  settled,  upon  full  proof,  on  the  final 
hearing,  and  the  light  to  it  is  established.     (lb.) 

Although  §  219  authorizes  the  court  to  restrain  a  debtor  from  removing  or  dis- 
posing of  his  property  during  the  pendency  of  an  action  against  him,  yet  if  the 
fraudulent  transfer  has  been  already  made,  the  court  is  not  authorized,  in  an  action 
by  a  simple  contract  creditor  against  his  debtor  and  his  fraudulent  vendee,  to 
restrain  the  latter  from  disposing  of  the  property.     (Reubens  v.  Joel,  13  N.  Y.  488.) 

To  authorize  a  temporary  injunction  under  §  2]  9  of  the  Code,  the  complaint 
must  show  the  plaintiff  entitled  to  an  injunction  as  ultimate  relief,  and  that  a 
present  preliminary  injunction  is  necessary  to  avert  immediate  injury.  "Where  it 
appears  on  the  face  of  the  complaint,  that  the  plaintiff  is  not  entitled  to  relief  by 
injunction,  as  a  part  of  the  final  judgment  in  the  case,  there  is  no  authority  to 
issue  or  uphold  a  preliminary  injunction.  (Qentil  v.  Arnaud,  38  How.  94;  S.  C.  1 
Sweeny,  641 ;  Heartt  v.  Harvey,  32  Barb.  55,  64 ;  S.  C.  10  Ab.  322 ;  19  How.  Pr. 
245;  Vincent  v.  King,  13  id.  234;  Crocker  \.  Baker,  3  Ab.  182;  il'ard  v.  Bewey, 
7  How.  Pr.  17  ;  Coming  v.  Troy  Iron  &  Nail  Factory,  6  id.  89  ;  Wordsworth  v. 
Lyon,  5  How.  Pr.  463  ;  Honey  v.  McCrea,  4  How.  Pr.  31.) 

Where  a  temporary  injunction  is  sought,  under  the  3d  clause,  of  §  219,  the  affi- 
davit must  show  that  the  threats  of  the  defendant  to  remove  his  property,  etc., 
were  made  during  the  pendency  of  the  action  ;  and  the  complaint  should  contain 
a  prayer  for  an  injunction  for  that  reason.  The  injunction  order  cannot  be  sus- 
tained where  it  appears  that  the  threats  of  the  defendant  were  made  before  suit 
brought,  and  there  is  no  demand  in  the  complaint  for  an  injunction.  (Olssen  v. 
Smith,  7  How.  Pr.  481.) 

Section  221  of  the  Code  provides  that  an  injunction  shall  not  be  allowed  after 
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urgent,  immediately  on  filing  the  bill,  to  continue  until  an  answer  is 
filed.(r) 

In  Tonson  v.  Walker,(s)  probability  of  right  was  held  sufficient  for  a 
temporary  injunction. 

Continuing  provisional  injunctions.]  A  provisional  injunction  is 
frequently  ordered  by  the  court  to  be  continued  until  the  hearing. 
Thus,  where  the  defendant,  in  his  answer  to  an  injunction  bill,  admits 
the  equity  of  the  bill,  but  sets  up  new  matter  of  defence  on  which  he 
relies,  the  injunction  will  be  continued  to  the  hearing. (t)  And  if  an 
answer  on  oath  is  waived  by  the  bill,  the  injunction  will  not  be 
dissolved  of  course,  upon  defendant's  answer  on  oath ;  provided  the 
material  facts  in  the  bill  are  verified  by  the  affidavit  of  some  person 
besides  the  complainant,  annexed  to  and  filed  with  the  bill ;  but  the 
court,  in  its  discretion,  may  retain  the  injunction  till  the  hearing. (u) 

(r)  Jcr.  Eq.  Juried.  312. 

(s)  3  Swiinst.  679. 

(«)  Mintnrn  v.  Seymour,  4  John.  Ch.  Eep.  497. 

(u)  Eule  37. 


the  defendant  has  answered,  unless  upon  notice,  or  upon  an  order  to  show  cause ; 
but  in  such  case  the  defendant  may  be  restrained  until  the  decision  of  the  court 
or  judge,  granting  or  refusing  the  injunction. 

The  second  clause  of  §  219  is  applicable  only  to  acts  done  or  threatened  during 
the  progress  of  the  suit.  (Sebring  v.  Lant,  9  How.  Pr.  34b' ;  Perkins  v.  Warren, 
6  id.  341 ;  Merritt  v.  Thompson,  3  E.  D.  Smith,  283,  295 ;  S.  C.  reversed,  25  How. 
592 ;  Malcom  v.  Miller,  6  How.  Pr.  456.)  The  plaintiff  must  show  that  the  com- 
mission of  the  act  will  be  injurious  to  his  rights,  and  tend  to  render  the  judgment 
ineffectual.  {Power  v.  Alger,  13  Ab.  284,  475  ;  Olssen  \ .  Smith,  7  How.  Pr.  481  ; 
Honey  v.  MeVrea,  4  id.  31.) 

In  an  action  by  a  judgment  creditor  to  set  aside  a  previous  assignment,  an 
injunction  will  not  be  granted  to  restrain  the  assignee  from  disposing  of,  or  inter- 
fering with,  the  property,  where  there  is  no  positive  evidence  of  fraud,  and  the 
answer  denies  any  fraudulent  intention.  (B'ishop  v.  Halsey,  3  Ab.  400 ;  S.  C.  13 
How.  Pr.  154.) 

It  is  only  the  temporary  injunction  which  is  extended  by  the  Code.  That  act 
does  not  enlarge  the  right  to  a,  final  injunction,  but  leaves  the  law  on  that  subject 
as  it  was  before.     (Thompson  v.  Commissioners  of  the  Canal  Fund,  2  Ab.  248.) 

Although  it  is  not  usual,  nor  proper,  as  a  general  rale,  to  inquire  into  the  right 
of  the  court  to  grant  relief  upon  an  application  for  an  injunction,  yet  inasmuch  as 
the  Code  requires,  as  a  prerequisite  to  an  injunction,  that  it  shall  appear  by  the 
complaint  that  the  jjlaintiff  is  entitled  to  the  relief  demanded,  the  court  will,  on  a 
motion  to  continue  a  temporary  injunction,  examine  the  question  as  to  its  power 
to  grant  the  relief  demanded  in  the  case.     (Hartt  v.  Harvey.  32  Barb.  55.) 

Injunctions  to  restrain  injuries  in  the  nature  of  waste  should  not  be  issued 
before  the  hearing  on  the  merits,  except  in  cases  of  urgent  necessity,  or  when  the 
subject  of  the  complaint  is  free  from  controversy,  or  irreparable  mischief  will  be 
produced  by  its  continuance.  But  in  all  cases  where  the  right  is  doubtful,  the 
court  should  direct  a  trial  at  law,  and  in  the  meantime  grant  a  temporary  injunc- 
tion to  restrain  all  injurious  proceedings,  if  there  be  danger  of  irreparable  mis- 
chief.    (Sicks  v.  Michael,  15  Cal.  107.) 

An  injunction  pendente  lite  will  issue  to  restrain  town  officers  from  issuing  bonds 
of  the  town  for  railroad  purposes,  where  it  is  alleged  that  the  _  town  had  no 
authority  to  create  such  bonds,  by  reason  of  a  defect  in  the  petition  of  the  tax- 
payers of  the  town.     (Town  of  Rochester  v.  Davis,  44  How,  95.) 
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So,  an  injunction  will  not  be  dissolved  of  course,  upon  the  coming  in 
of  an  answer,  in  which  the  complainant's  case  is  denied.  The  state- 
ment of  the  defendant  must  be  at  least  credible.  Any  evasion  in  not 
responding  to  the  material  charges  in  the  bill,  or  an  extreme  im- 
probability in  the  statement  of  the  defendant,  will  induce  the  court  to 
retain  the  injunction.^) 

And  whenever,  on  a  motion  to  dissolve  an  injunction,  it  appears 
from  the  answer,  that  the  complainant  was  entitled  to  an  injunction 
at  the  time  of  obtaining  it,  but  there  still  remains  a  dispute  between 
the  parties,  the  injunction  is  usually  continued  until  the  final  hearing, 
or  further  order,  (to) 

Nor  is  it  necessary  for  a  party  who  seeks  to  continue  an  injunction  to 
the  hearing,  to  show  an  indefeasible  right  to  the  decree  prayed  by  the 
[*611]  *bill.  Where,  therefore,  assignees  of  a  bankrupt  sought  a 
specific  performance  of  an  agreement  for  a  lease,  against  a  party  who 
was  herself  a  lessee,  and  restrained  from  assigning  without  the  consent 
of  the  lessor  in  writing  thereto  obtained,  the  court  continued  the 
injunction  to  restrain  proceedings  at  law  ;  there  being  a  probability  "of 
obtaining  the  consent  of  the  lessor  to  the  assignment,  (x) 

An  injunction  may  also  be  continued  as  a  suitable  auxiliary  to  the 
appointment  of  a  receiver,  (y) 

But  an  injunction  is  never  continued  to  the  hearing  as  a  matter  of 
course.  (2)  It  was  in  one  case  contended,  before  Lord  Hardwick,  that 
if  there  is  such  a  doubt  that  the  court  may,  at  the  hearing,  decree 
either  the  one  way  or  the  other,  it  is  a  reason  for  continuing  the  injunc- 
tion till  the  hearing.  His  lordship,  however,  overruled  this  argument 
without  any  hesitation,  (a)  The  true  principle  seems  to  be,  that  the 
court  will  or  will  not  continue  the  injunction,  according  to  the  character 
of  the  doubt,  viz. :  if  the  preponderance  of  doubt  be  against  the 
probability  of  a  decree  being  made  against  the  defendant,  the  court 
will  not  continue  the  injunction;  and  the  contrary  if  the  doubt 
preponderate  in  favor  of  probability  of  the  complainant's  obtaining  a 
decree,  (b) 

There  are  many  cases  in  which  the  court  will  only  continue  the 
injunction  upon  the  condition  of  the  complainant  paying  a  certain  sum 
of  money  into  court ;  as,  for  instance,  when  there  has  been  a  verdict 

iv)  Moore  v.  Hyltou,  Dev.  Eq.  Rep.  429. 
[w)  Lynch  v.  Colegate,  2  Har.  &  John.  34. 
[x)  Powell  v.  Lloyd,  1  Young  &  Jer.  427. 
(?/)  Chase  v.  Mauhardt,  1  Bland,  336. 
(z)  3  Dan.  291. 

(a)  Potter  v.  Chapman,  Ambl.  98,    Eden  on  Inj.  112. 

(b)  Drewry  on  Inj .  363. 
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at  law  ;(c)  or  an  award  for  a  sum  of  money  ;(d)  or  where  the  defendant 
has  sworn  by  his  answer  that  a  sum  of  money  is  due  to  him.(e)  Money 
will  not  be  ordered  to  be  paid  into  court,  however,  where  there  is 
matter  sufficient  for  a  total  relief  confessed  in  the  answer.  (/)  And  in 
general  the  practice  is  confined  to  cases  where  the  money  has  either 
been  found  due  by  verdict  or  award,  or  is  sworn  to  be  so  by  the 
answer.(p') 

Our  Revised  Statutes  contain  provisions  that  no  injunction  shall  issue 
to  stay  proceedings  at  law,  in  any  personal  action,  after  judgment, 
unless  a  sum  of  money  equal  to  the  amount  of  the  judgment,  includ- 
ing costs,  or  a  bond  for  the  amount,  shall  be  first  deposited  by  the 
complainant.  And  such  money  may  be  paid,  on  the  order  of  the  court, 
to  the  complainant  in  the  action  at  law,  upon  his  giving  security  to 
[*612]  refund  the  *same  whenever  directed  to  do  so.  (h)  Whenever 
the  monies  so  brought  into  court  are  paid  to  the  plaintiff  in  the  action 
at  law,  if  the  final  decree  of  this  court  is  against  the  complainant,  the 
chancellor  may  order  any  bond  given  by  such  plaintiff  at  law  to  be 
cancelled ;  and  shall  continue  the  injunction  to  stay  the  collection  of 
the  judgment  at  law,  or  shall  compel  the  plaintiff  therein  to  cause  the 
judgment  to  be  satisfied  and  discharged  of  record.(i) 

Under,  these  statutory  provisions  it  has  been  decided,  that  when  an 
injunction  is  obtained  to  stay  proceedings  at  law  after  judgment,  and 
the  amount  of  the  judgment  has  been  brought  into  court,  and  subse- 
quently taken  out  by  the  defendant,  upon  giving  security  to  refund  in 
case  the  complainant  succeeds  in  the  suit,  the  injunction  will  be  con- 
tinued to  the  hearing,  although  the  equity  of  the  bill  is  denied  in  the 
-answer.(&)  It  seems,  also,  that  the  injunction  may  be  continued  to 
the  hearing  when  the  amount  of  the  judgment  is  brought  into  court, 
although  the  defendant  neglects  to  take  out  the  money,  upon  the 
usual  security  to  refund  it,  if  it  should  afterwards  appear  that  he  was 
not  entitled  to  the  same. (I) 

When  the  injunction  is  continued,  the  cause  in  this  court  ought  to 
be  prosecuted  to  a  hearing.  If  it  be  not,  and  the  court  is  satisfied 
that  there  is  any  intentional  delay  on  the  part  of  the  complainant,  the 
injunction  will  be  dissolved.(m)    The  general  course,  however,  is,  to 

(c)  Prac.  Keg.  237, 240.    Harr.  od.  Newl.  550. 

(d)  Prac.  Keg.  242. 

(e)  Id.  238.    Harr.  ed.  Newl.  549. 
(/)  Toth.  37. 

(a)  Eden  on  Inj.  113. 

(A)  2  B.  S.  189,  « 147,  148,  (orig.  «141, 142.) 

(*)  Id.  190,  j  149,  (orig.  §143.) 

(*)  Manoheater  v.  Dey,  6  Paige,  295. 

(Z)  Id.  lb. 

(m)  Harr.  ed.  Newl.  548. 
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move,  at  the  proper  time,  that  the  bill  may  be  dismissed  for  want  of 
prosecution,  (n) 

2.  General  injunctions, ,]  A  general  injunction  is  the  process  ordina- 
rily employed  in  a  cause.  It  continues  in  force  "until  the  further  order 
of  the  court ;  "  whereas  the  provisional  injunction,  as  we  have  stated, (0) 
only  operates  until  the  coming  in  of  the  defendant's  answer ;  or  until 
the  hearing  of  the  cause  ;  or  until  the  master  has  made  his  report.  A 
general  injunction  may  be  either  granted  on  the  filing  of  the  bill,  or 
substituted  in  the  place  of  the  provisional  injunction,  upon  the  falling 
of  the  latter. (p)  Or  it  may  be  granted  at  the  final  hearing — whether 
there  has  been  a  previous  injunction  or  not — in  cases  where  a  per- 
petual injunction  is  not  proper. 

A  general  injunction  affecting  the  rights  of  a  party  who  has  appeared, 
cannot  be  granted  without  giving  him  an  opportunity  to  be  heard  on 
such  application.  He  must  therefore  have  notice  of  the  application, 
and  be  served  with  an  order  to  show  cause  and  if  necessary,  a  tempo- 
[*613]  rary  ^injunction  may  be  issued  in,  the  mean  time,  as  we  have 
before  stated,  (q) 

Perpetual  injunctions.]  Perpetual  injunctions  are  such  as  form  part 
of  the  decree  made  at  the  hearing,  upon  the  merits,  whereby  the 
defendant  is  perpetually  inhibited  from  the  assertion  of  a  right,  or 
perpetually  restrained  from  the  commission  of  an  act  which  would  be 
contrary  to  equity  and  good  conscience. (r) 

The  following  are  some  of  the  instances  in  which  perpetual  injunc- 
tions will  be  allowed  :  to  prevent  the  record  of  a  forged  deed  from 
being  used  as  evidence  of  title ;  (s)  to  restrain  proceedings  on  a  satisfied 
judgment  ;(f)  or  a  void  judgment  ;(u)  or  upon  a  bond  and  mortgage- 
given  by  an  infant ;(«)  or  upon  a  judgment  on  a  bond  obtained  by 
fraud ;(w)  to  restrain  the  continuance  of  a  mill  dam  which  is  injurious 
to  health ;(x)  to  quiet  the  possession  of  real  estate,  if  the  complainant 
has  the  title,  although  there  has  been  no  previous  trial  at  law.(y)  And 
where  one  has  the  grant  of  a  ferry,  bridge,  or  road,  with  the  exclusive 
right  of  taking  toll,  and  another  ferry,  bridge,  or  road  is  made,  so  near 

(ra)  3  Dan.  294. 

(o)  Ante,  p.  60S. 

ip)  See  Bloomfield  v.  Snowden,  2  Paige,  355. 

(<7)  Bioomlield  v.  Snowden,  2Paige,  355.     See  ante,  p.  602. 

{r)  Uilb.  For.  Rom.  194,  19.5. 

(s)  Bnslmel  v.  Harford,  4  John.  Ch.  Rep.  302. 

it)  Brinkerhoof  v.  Lansing-,  id.  69. 

(m)  Carnthers  v.  Hartsfleld,  3  Yerg.  350. 

{v)  Clark  v.  Ferguson,  3  Dessau,  482. 

[w)  Kruson  v.  Krnson,  1  Biub,  184. 

\x)  Attv.  Gen.  v.  Hnnter,  1  Dev.  Eq.  Rep.  12. 

\y)  Trustees  of  Louisville  v,  Gray,  1  Litt.  147. 
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as  to  create  a  competition  injurious  to  the  complainant's  franchise,  a 
perpetual  injunction  to  restrain  the  defendant  will  be  granted.(z) 

An  injunction  will  also  be  made  perpetual  by  the  decree,  where  the 
defendant  is  in  possession  of  some  instrument  conferring  a  legal  right 
which  it  is  contrary  to  equity  that  he  should  be  permitted  to  exercise 
to  the  detriment  of  the  complainant.  Therefore,  where  the  complain- 
ant gave  to  the  defendant  three  promissory  notes  for  a  particular  pur- 
pose, on  his  undertaking  to  make  no  improper  use  of  them,  but  after- 
wards the  defendant,  contrary  to  his  promise,  put  the  notes  in  suit 
against  the  complainant,  the  court  at  the  hearing  directed  that  a  per- 
petual injunction  should  issue,  and  that  it  should  extend  to  restrain 
the  endorsing  and  further  negotiation  of  the  notes. (a) 

And  the  practice  of  extending  injunctions  at  the  hearing,  so  as  to 
render  them  perpetual,  is  not  confined  to  cases  in  which  the  parties 
are  in  a  position  to  annoy  the  complainant  by  proceedings  which  he 
may  have  a  legal  right  to  institute,  but  it  is  applied  to  prevent  a  con- 
[*614]  tinuation  or  repetition  *of  acts  for  which  the  party  has  no  legal 
authority  whatever.  Thus  injunctions  to  restrain  waste,  (8)  or  the 
infringement  of  a  patent,  may  be  made  perpetual  at  the  hearing.  So 
also  may  injunctions  to  restrain  the  piracy  of  a  publication  ;(&)  or  to 
restrain  the  use  by  one  tradesman  of  the  trade-marks  of  another.(c) 

But  to  support  a  decree  for  perpetual  injunction,  there  must  be 
nothing  like  a  doubt  in  the  case.(d)  (9) 

It  is  to  be  observed,  that  in  order  to  entitle  a  complainant  to  a  decree 
for  a  perpetual  injunction  at  the  hearing,  it  is  not  absolutely  neces- 
sary that  he  should  have  previously  obtained  one  upon  an  interlocutory 
application;  and  that  though  he  may  have  failed,  upon  the  answer  of 

(z)  Newbnrgh  Turnpike  Cb.  v.  Miller,  o  John.  Ch.  Rep,  111. 

(a)  Chennell  v.  Churchman,  cited  S  Bio.  C.  C.  16.  Sec  also  Haninsrton  v.  Dn  Chatel,  1  Bro. 
C.  C.  124;  2  Dick.  581,  S.  C. 

(b)  Maehlin  v.  Rirharilson,  Ainu.  696.    Mantey  v.  Owen,  13  Vcn.  502. 

(c)  Milling-ton  v.  Fox,  3  MY.  &  Orai^;,  :):i8. 

(d)  Whitting'ham  v.  Wooler,  2  .-.wanst.  128,  n.    See  also  Baily  v.  Taylor,  1  Knss.  &  My.  73. 


(8)  Injunctions  to  restrain  injuries  in  the  nature  of  waste  should  not  he  issued 
before  the-  hearing  on  the  merits,  except  in  cases  of  urgent  necessity,  or  when  the 
subject  matter  of  the  complaint  is  free  from  controversy,  or  irreparable  mischief 
will  be  produced  by  its  continuance.  But  in  all  cases  where  the  right  is  doubtful, 
the  court  should  direct  a  trial  at  law,  and  in  the  meantime  grant  a  temporary 
injunction  to  restrain  all  injurious  proceedings,  if  there  be  danger  of  irreparable 
mischief.   .  (Hicks  v.  Michael,  15  Cal.  107.) 

(9)  Since  the  Code,  it  is  not  necessary,  as  preliminary  to  granting  relief  by  per- 
petual injunction,  to  settle  the  right  by  action  at  law ;  even  where  the  right  is 
doubtful.  (Pollitt  v.  Long,  58  Barb.  20.)  A  perpetual  injunction  is  the  proper 
remedy  for  the  use  of  a  stream,  by  the  defendant,  in  a  manner  sensibly  injurious 
to  the  rights  of  an  adjoining  owner.     (lb.) 
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the  defendant,  to  obtain  or  support  his  injunction,  he  is  at  liberty  to 
claim  it  at  the  hearing,  (e)  And  the  case  will  be  the  same  though  he 
may  not  have  made  any  application  for  an  interlocutory  injunction.  (/) 
This  principle,  however,  does  not  apply  to  those  cases  in  which  the 
court  only  grants  injunctions  at  the  hearing  of  the  cause,  as  in  the 
case  of  bills  to  restrain  the  setting  up  of  outstanding  terms,  and  others 
of  that  description. 

If  an  injunction  has  been  obtained  upon  an  interlocutory  application, 
and  it  is  intended  to  continue  it  at  the  hearing,  care  must  be  taken  to 
introduce  a  direction  to  that  effect  in  the  decree ;  otherwise,  it  will  not 
be  supported,  (g) 

With  respect  to  the  cases  in  which  the  court  will  decree  perpetual 
injunctions,  at  the  hearing  of  the  cause,  it  may  be  mentioned  that  if 
a  decree  has  been  made  for  the  performance  of  trusts,  the  defendant 
will  be  perpetually  enjoined  from  setting  up  a  legal  estate,  in  order  to 
overturn  it. (h)  A  perpetual  injunction  will  also  be  decreed  where  the 
same  question  has  been  frequently  litigated  in  the  same  manner,  or 
where  it  is  likely  to  be  contested  in  a  multiplicity  of  suits.  This  is  the 
foundation  for  a  bill  of  peace,  where  it  is  necessary  to  quiet  the  rights, 
after  repeated  ejectments;  for  such  a  proceeding,  unless  prevented, 
would  become  oppressive  to  the  opposite  party.(i)  So  where  there  is 
[*615]  one  general  *right  to  be  established  against  a  great  number 
of  persons ;  for  as  the  difficulties  would  be  insuperable  if  each  of  the 
parties  should  attempt  to  determine  their  particular  rights  by  separate 
and  distinct  actions,  the  court  will  put  the  whole  in  peace  by  a  per- 
petual injunction,  {k) 

It  is  to  be  observed,  that  an  injunction  is  never  made  perpetual  but 
upon  the  hearing  of  the  cause. (I)  When,  however,  it  is  once  made 
perpetual,  it  seems  to  be  so  far  final,  as  to  remain  in  force  notwith- 
standing the  death  of  the  party ;  for  if  it  were  necessary  to  revive 
upon  every  abatement,  that  would  be,  in  effect,  a  perpetual  suit. (to) 

(e)  Baily  v.  Taylor,  1  Buss.  &  My.  76. 

(/)  Bacon  v.  Spottiswoode,  1  Beav.  383.     Bacon  v.  Jones,  4  Mr.  &  Craig,  433,  S.  C. 
iff)  Seaton  on  Decrees,  300. 

(h)  Askew  v.  Poulterer's  Co.  2  Ves.  90.    Buckingham  v.  Buckingham,  2  Eq.  Ca.  Ab.  525. 
(i)  Leighton  v.  Leighton,  1  P.  Wms.  671.    1  Str.  404.    4  Bro.  P.  C.  378.    Devonsner  v.  New- 
anham,  2  Sch.  &  Lef.  211. 
(ft)  Lord  Tenham  v.  Herbert,  2  Atk.  483.    Mayor  of  York  v.  Pilkington,  1  Atk.  282. 
1,1)  For.  Bom.  194. 
(m)  Askew  v.  Townsend,  2  Dick.  471.    Eden  on  Inj.  410.    Drew,  on  Inj.  344. 
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SECTION    III. 

IN   WHAT   CASES   GRANTED,   AND   AGAINST   WHOM. 

It  is  not  intended  to  go  into  a  comprehensive  examination  of  the 
subject  of  injunctions,  -with  reference  to  the  various  purposes  to  which 
the  process  may  be  applied.  To  do  so  would  require  not  a  chapter 
merely,  but  a  treatise.  It  may  be  useful,  however,  to  state  a  few  of 
the  general  principles  which  govern  the  court  in  granting  or  refusing 
an  injunction — -a  process  which  has  been  termed  "the  right  arm  of 
the  court  of  chancery." 

The  various  cases  in  which  the  court  will  interfere  by  injunction 
are  almost  as  numerous  as  the  matters  which  fall  within  the  equitable 
jurisdiction  of  a  court  of  chancery;  for  it  may  be  stated  generally, 
that  whenever  a  complainant  is  entitled  to  equitable  relief,  if  that 
relief  consists  in  restraining  the  commission  or  continuance  of  some 
act  of  the  defendant,  the  court  will  enjoin  him  by  means  of  this 
prohibitory  writ.(w)  (10) 

(k)  3  Dan.  301. 


(10)  In  what  cases  granted,  and  against  whom. 

An  injunction  can  only  be  granted  upon  showing  that  the  defendant  is  about  to 
do  some  specific  act  in  violation  of  the  plaintiff 's  rights.  (Lewis  v.  Oliver,  4  Ab. 
121.)  It  will  not  issue  to  restrain  a  person  from  taking  his  seat  and  acting  as 
alderman.  (lb.)  Nor  will  an  injunction  be  granted  to  prevent  the  perpetration  of 
an  act  prohibited  by  a  public  statute  because  it  might  diminish  the  profits  of  a 
trade  or  business  pursued  by  the  applicant  in  common  with  others.  (Smith  v. 
Loekwood,  13  Barb.  209.) 

An  injunction  can  only  be  granted  where  it  appears  by  the  complaint  that  the 
plaintiff  is  entitled  to  the  relief  demanded,  and  where,  also,  it  appears  by  affida- 
vit, that  sufficient  grounds  exist  therefor.  (Fowler  v.  Burns,  7  Bosw-  637.)  It 
cannot  be  granted  on  an  unverified  complaint.     (lb.) 

An  injunction  will  not  be  issued  to  restrain  the  inciimbents  generally  from  exer- 
cising any  of  the  functions  of  an  office,  during  the  pendency  of  a  suit  brought  by 
the  attorney-general,  to  determine  their  rig-ht  to  the  office,  and  until  the  decision 
of  the  question  as  to  the  validity  of  the  law  under  which  they  claim  to  hold. 
(People  ex  rel.  Wood  v.  Draper,  24  Barb.  265  ;  S.  C.  14  How.  Pr.  233  ;  4  Ab.  333.) 
Nor  to  restrain  the  publication  of  the  proceedings  or  evidence  in  another  action. 
(Wood  v.  Marvin,  3  Dner,  674.)  And  it  seems  that  an  injunction  will  not  lie  to 
restrain  the  defendant  from  disclosing  an  art  or  invention,  although  it  was  taught 
him  by  the  plaintiff,  under  a  sworn  promise  not  to  divulge  it,  (Denning  v.  Chap- 
man, 11  How.  Pr.  382 ;  3  Meriv.  160 ;  2  id.  450 ;)  unless  the  secret  was  obtained 
by  surreptitious  means,  when  it  may  be  issued.     (1  Jac.  &  W.  394.) 

In  what  cases,  and  upon  what  grounds,  an  injunction  will  be  granted  to  restrain 
the  publication  of  private  letters.    (See  Woolsey  v.  Judd,  11  How.  Pr.  49 ;  S.  C.  4 
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Duer,  379  ;  Wet-more  v.  Scovell,  3  Edw.  515 ;  Hoyt  v.  Mackenzie,  3  Barb.  Ch.  320 ; 
Gee  v.  Prit  chard,  2  Swanst.  418 ;  Po^e  v.  CforZ,  2  Atk.  342  ;  Bartlett  v.  Crittenden, 
5  McLean,  32.) 

The  court  has  no  power  to  restrain  the  publication  of  a  libel,  by  injunction.  The 
utmost  extent  to  which  it  has  ever  gone,  in  restraining  any  publication  by  injunc- 
tion has  been  on  the  principle  of  protecting  the  rights  of  property.  (Brandreth 
v.  Lance,  8  Paige,  24.) 

Even  in  a  case  of  fraud,  an  injunction  -will  not  be  granted  for  the  mere  purpose 
of  transferring  the  jurisdiction  from  a  court  of  law.  (Crane  v.  Bunnell,  10  Paige, 
333.) 

It  is  only  when  the  rights  of  the-  parties  are  about  to  be,  or  are,  in  danger  of 
l>.-iug  irreparably  injured  by  an  unwarranted  or  unlawful  use  of  power,  that  the 
court  can  properly  interfere  by  injunction  to  restrain  and  prevent  it.  The  mere 
existence  of  a  power  under  a  statute,  without  an  intention  on  the  part  of  any  one 
to  exercise  it,  is  not  sufficient  ground  for  issuing  an  injunction  to  restrain  its  exer- 
cise.    (Roosevelt  v.  Godard,  52  Barb.  533.) 

One  who  is  not  a  party  to  summary  proceedings,  by  a  landlord,  to  remove  a  tenant 
cannot  obtain  an  injunction  to  restrain  them,  upon  the  allegation  that  he  is  in 
danger  of  having  his  possession  disturbed.  It  can  only  be  granted  on  the  appli- 
cation of  the  tenant,  or  of  some  one  who  is  a  party  to  the  proceedings  ;  and  then 
only  upon  the  ground  of  fraud  or  surprise,  or  of  some  equitable  title  that  could 
not  be  set  up  at  law.  (Aaron  v.  Baum,  7  Rob.  340 ;  S.  C.  4  Ab.  N.  S.  65  ;  37 
How.  237.)  An  injunction  will  not  be  granted  to  stay  proceedings  of  that  nature 
unless  it  appears  that  the  magistrate  has  no  jurisdiction,  or  that  the  proceedings 
are  fraudulent  or  collusive.     (Sherman  v.  Wright,  49  N.  Y.  227.) 

Mines,  quarries  and  timber  are  protected  by  injunction,  upon  the  ground  that 
injuries  to,  and  depredations  upon,  them  are,  or  may  cause,  irreparable  damage, , 
and  with  a  view  to  prevent  multiplicity  of  suits.     Nor  is  it  necessary  that  the 
plaintiff's  right  should  be  first  established  in  an  action  at  law.     ( Tlie  West  Point 
Iron  Co.  v.  Reymert,  45  N.  Y.  703.) 

An  injunction  -pendente  lite  will  issue  to  restrain  town  officers  from  issuing  bonds 
of  the  town,  for  railroad  purposes,  where  it  is  alleged  that  the  town  had  no  authority 
to  create  such  bonds  by  reason  of  a  defect  in  the  petition  of  the  tax-payers  of  the 
town.     (Town  of  Rochester  v.  Davis,  44  How.  95.) 

A  court  of  equity  will  not  enforce  the  specific  performance  of  a  contract  for  the 
rendition  of  mere  personal  services.  A  temporary  injunction  granted  to  prevent 
the  violation  of  such  a  contract  cannot,  therefore,  be  sustained  as  a  means  of 
enforcing  performance,  but  will  be  dissolved.  (Be  Pol  v.  Sohlke,  7  Rob.  280; 
Hamblinv.  Dinneford,  2  Edw.  529;  ftanquirico  v.  Benedetti,  1  Barb.  315.  See 
Butler  v.  Galletti,  21  How.  Pr.  465.)  But  in  Hayes  v.  Willis,  (11  How.  Pr.  167,) 
where  the  defendant,  having  contracted  to  perform  at  the  plaintiff's  theatre,  for  a 
certain  period,  at  a  fixed  compensation,  made  an  agreement  to  perform  at  another 
theatre,  before  the  expiration  of  the  contract,  it  was  held  that  he  might  be 
restrained  by  injunction  from  carrying  out  that  agreement ;  there  being  no  demand 
in  the  complaint,  for  a  decree  for  specific  performance,  and  no  uncertainty  in  the 
contract  as  to  time,  place  or  substance.  (See  also,  to  the  same  effect,  Fredericks 
v.  Meyer,  13  How.  Pr.  567;  Landry  v.  Wagner,  13  Eng.  L.  and  Eq.  252.  But 
see  Sanqnirico  v.  Benedetti,  1  Barb.  315,  contra.) 

Ordinarily,  an  injunction  in  one  action  to  restrain  proceedings  in  another,  in 
the  same  court,  where  the  same  relief  can  be  granted,  is  improper,  and  can  be 
sustained  only  to  prevent  multiplicity  of  suits.  (Gould  v.  Thompson,  39  How.  5.) 
And  a  temporary  injunction,  in  one  action,  to  restrain  the  prosecution  of  another 
action  in  the  same  court,  previously  commenced,  cannot  be  maintained  or  upheld, 
but  will  be  vacated  on  motion  by  the  party  enjoined.  (Ely  v.  Lowenstein,  9  Ab. 
N.  S.  37;  Carpentier  v.  Keating,  10  id.  223;  Stove)-  v.  Cogswell,  57  Barb.  448.) 
And  it  has  been  decided  that  the  supreme  court,  in  one  district,  has  no  power,  in 
an  action  pending  therein,  to  make  an  injunction  order  restraining  proceedings 
pending  in  an  action  in  a  court  of  another  district,  which  has  full  power  to  hear 
and  determine  the  whole  litigation,  and  to  protect  the  rights  of  all  the  parties  con- 
nected with  it,  and  that  such  an  order,  if  granted,  is  wholly  void,  and  may  be 
disregarded.     (Schell  v.  Erie  Railway  Co.  51  Barb.  368;  S.  C.  35  How.  438.) 

But  an  exception  to  this  rule  exists  in  cases  where  a  number  of  pereons  are 
prosecuting  separate  actions,  each  involving  the  same  subject  matter  and  the  same 
question,  and  one  action  is  brought  by  a  party  in  behalf  of  himself  and  all  others 
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interested,  to  settle  the  whole  controversy  and  dispose  of  the  rights  of  all.  In 
such  a  case,  the  separate  plaintiff's  may  be  made  defendants,  and  enjoined  from 
prosecuting-  their  respective  actions,  in  order  to  avoid  multiplicity  of  suits.  (Ely 
v.  Lowenstein,  supra.  See  also  N.  Y.  &  New  Haven  R.  R.  Co.  v.  Schuyler,  17 
How.  Pr.  464;  8  Ab.  240.)  So,  also,  where  the  defendant  was  prosecuting-  a  pi-o- 
ceeding  in  the  surrog-ate's  court,  contrary  to  the  terms  of  a  compromise  and  release, 
which,  however,  she  claimed  was  obtained  from  her  by  fraud,  it  was  held  that  an 
action  might  be  maintained  for  an  injunction  restraining  the  prosecution  of  either 
proceeding-  until  the  determination  of  the  question  of  fraud  in  such  action.  (Samp- 
son v.  Wood,  10  Ab.  N.  S.  233,  note.) 

And  it  has  been  held  by  the  court  of  appeals  that  the  power  of  »  court  of 
equity,  by  injunction  to  restrain  proceedings  in  another  action  in  the  same  court, 
is  preserved  by  the  Code  ;  and  that  the  supreme  court  in  one  judicial  district  has 
jurisdiction,  in  a  cross  action  brought  for  that  purpose,  to  restrain  suitors  by 
injunction  from  proceeding  in  another  action  pending  in  that  court,  in  another 
district.  (Brie  Hallway  Co.  v.  Ramsey,  45  N.  Y.  637 ;  S.  C.  57  Barb.  449  ;  3  Lans. 
17S.)  It  is  there  said  that  although  this  jurisdiction  should  not  be  exercised, 
except  in  extreme  cases,  yet,  as  an  abstract  question,  jurisdiction  exists,  and  the 
injunction  is  not  void. 

"While  it  is  a  settled  principle  that,  where  two  tribunals  have  concurrent  juris- 
diction, the  one  which  first  obtains  jurisdiction  of  the  parties  and  of  the  subject 
matter  has  the  rig-ht  to  determine  the  controversy,  the  courts  of  this  state  will  not 
stay  a  defendant  who  is  a  non-resident  from  prosecuting  his  action  in  the  forum  of 
his  own  residence.  (Barry  v.  Mutual  Life  Ins.  Co.  of  Neio  York,  2  N.  Y.  Sup. 
Ct.  15.)  The  plaintiff  brought  an  action  to  recover  the  amount  of  an  insurance 
policy  upon  the  life  of  her  husband.  Certain  residents  of  Maryland,  who  claimed 
an  interest  in  such  insurance,  and  to  whom  the  policies  were  made  payable,  being 
joined  as  defendants,  appeared  and  defended.  Subsequently  they  brought  an 
action  against  the  insurers  in  the  United  States  court  in  Maryland,  to  recover  the 
amount  due  upon  the  policies.  Held,  that  an  injunction  should  not  be  issued  to 
restrain  those  parties  from  prosecuting  the  last  mentioned  action.     (lb.) 

A  state  court  cannot  enjoin  proceedings  in  a  United  States  court.  (PJielan  v. 
Smith,  8  Cal.  520  ;  Mead  v.  Merritt,  2  Paige,  404 ;  McKee  v.  Vooi-hies,  7  Cranch, 
281 ;  Schuyler  v.  Pelissier,  3  Edw.  193.)  Nor  has  any  United  States  court  juris- 
diction to  enjoin  proceedings  in  a  state  court.  (3  Estee's  Pr.  205  ;  4  Cranch,  180  ; 
2  Curt.  C.  C.  63.) 

The  general  rule  established  by  the  decisions  appears  to  be  subject  to  three 
exceptions  :  First,  where  the  proceedings  in  the  subordinate  tribunal  will  neces- 
sarily lead  to  a  multiplicity  of  actions.  (Jur.  223 ;  8  Ab.  241 ;  7  id.  69 ;  5  id.  410  ; 
17  N.  Y.  608  ;  14  id.  541 ;  25  Barb.  531.)  But  not  when  there  are  only  two  actions 
for  the  same  cause.  (McHenry  v.  Hazard,  46  Barb.  657.)  Second,  where  they 
lead,  in  their  execution,  to  the  commission  of  irreparable  injury  to  the  freehold. 
Third,  where  the  claim  of  the  adverse  party  is  valid  upon  the  face  of  the  instru- 
ment, or  the  proceeding  sought  to  be  set  aside,  and  extrinsic  facts  are  necessary 
to  be  proved,  in  order  to  establish  the  invalidity  or  illegality.  In  such  cases 
equity  will  interpose.  (Heywood  v.  City  of  Buffalo,  14  N.  Y.  541 ;  Cary  v.  Cleve- 
land, etc.  R.  R.  Co.  29  Barb.  40.) 

As  a  general  rule,  an  injunction  cannot  legally  issue  to  restrain  the  collection 
of  a  tax.  although  it  be  illegally  imposed,  (Hasbrook  v.  Kingston  Board  of  Edu- 
cation, 5  Ab.  N.  S.  399  ;  S.  C.  3  Keyes,  480 ;  Mitt.  Benefit  Life  Ins.  Co.  v.  Board 
of  Supervisors,  8  Bosw.  683;  Wilson  v.  Mayor,  etc.  of  New  York,  4  E.  D.  Smith, 
675;  S.  C.  1  Ab.  4;  Chemical  Bank  v.  Mayor,  etc.  of  New  York,  id.  79;  S.  C.  12 
How.  476 ;  Livingston  v.  Hollenbeck,  4  Barb.  9  ;  Van  Rensselaer  v.  Kidd.  id.  17  ; 
Ronton  v.  City  of  Brooklyn,  15  id.  375 ;  JV.  Y.  Life  Ins.  Co.  v.  Supervisors  of 
N.  Y.  4  Duer,  192 ;  S.  C.  1  Ab.  250 ;  Betts  v.  City  of  Williamsburg A,  15  Barb. 
255;  Susquehanna  Bank  v.  Supervisors  of  Broome,  25  N.  Y.  312;  Thurston  v. 
City  of  Elmira,  10  Ab.  N.  S.  119 ;)  or,  although  the  proof  necessary  to  enforce 
it  will  show  its  invalidity.     (Tilden  v.  Mayor,  etc.  of  New  York,  56  Barb.  340.)  _ 

But,  although  it  has  been  held  in  several  cases,  that  a  tax-payer  cannot  main- 
tain an  action,  in  his  own  name,  to  restrain  the  collection  of  a  tax  assessed  upon 
the  inhabitants  of  a  town,  village  or  city  of  which  he  is  a  resident ;  nor  to  set  aside 
the  proceedings  of  municipal  corporations  which  only  affect  him  as  they  do  other 
tax-payers  or  inhabitants  of  such  corporation  ;  yet  he  can  maintain  such  an  action 
when  he  sustains  some  specific  injury..    (The  People  ex  rel.  Akin  v.  Morgan,  65 
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Barb.  473.)  So  in  Ireland  v.  City  of  Rochester,  (51  Barb.  414,)  it  was  held  that 
an  assessment  against  several  owners  of  lots  in  the  city,  to  pay  the  amount  of  defi- 
ciency not  raised  by  the  original  assessment  for  a  local  improvement,  and  whose 
lots  were  not  originally  chargeable,  without  giving  them  notice  and  an  opportu- 
nity to  show  cause  why  they  should  not  be  assessed,  was  void  as  to  them ;  and 
that  their  right  jointly  to  maintain  an  action  to  restrain  by  injunction  the  collec- 
tion of  such  assessment,  was  clear,  not  only  to  avoid  multiplicity  of  suits,  but  also 
to  remove  a  cloud  upon  their  respective  titles,  created  by  the  Hen  of  such  assess- 
ment. (See  also  Cromwell  v.  Stenens,  2  Daly,  15 ;  S.  C.  3  Ab.  N.  S.  26.)  And  it 
has  been  held  that  an  owner  of  land  and  tax-payer  may  maintain  an  action  against 
the  officers  of  the  county,  to  enjoin  the  collection  of  a  tax  which  is  illegal  for  rea- 
sons not  appearing  on  the  face  of  the  proceedings,  if  he  shows  that  its  enforcement 
will  lead  to  irreparable  injury,  special  to  himself,  and  he  has  no  remedy  by  cer- 
tiorari.    (Hanlon  v.  Supervisors  of  Westchester,  8  Ab.  N.  S.  261.) 

The  rule  denying  the  right  to  interfere  by  injunction  to  restrain  the  collection 
of  a  tax  is  one  of  public  policy,  and  it  is  equally  applicable  to  the  case  of  an  assess- 
ment. {Western  R.  R.  Co.  v.  Nolan,  48  N.  Y.  513.)  In  Crevier  v.  Mayor,  etc.  of 
New  York,  (12  Ab.  N.  S.  340,)  amotion  for  an  injunction  to  prevent  the  imposition 
of  an  assessment,  by  one  who  applied  as  well  on  behalf  of  himself  as  of  all  other 
property  owners  affected  thereby,  was  denied ;  it  appearing  that  no  irreparable 
injury  would  be  done,  and  the  alleged  irregularities  might  be  examined  in  a  suit 
at  law.  In  that  case,  it  was  also  held  that  the  exceptional  cases  in  which  a  court 
of  equity  will  interfere  to  restrain  the  levying  of  a  tax  or  assessment,  are  :  first, 
where  the  proceeding  will  necessarily  lead  to  a  multiplicity  of  suits ;  second, 
where,  otherwise,  an  iiTeparable  injury  will  be  committed  ;  and,  third,  where  the 
title  to  be  derived  under  it  will  be  prima  facie  valid,  and  extrinsic  facts  are 
necessary  to  be  proved,  in  order  to  establish  its  invalidity  or  illegality. 

As  to  the  protection  of  trade-marks  by  injunction.  See  Partridge  v.  Menck,  3 
Barb.  Ch.  101 ;  S.  C.  2  Sandf.  Ch.  622 ;  Amoskeag  Manuf.  Co.  v.  Spear,  2  Sandf. 
599 ;  Rillet  v.  Carliei;  61  Barb.  435 ;  Curtis  v.  Bryan,  36  How.  33 ;  S.  C.  2  Daly, 
312 ;  Burnett  v.  Phalon,  5  Ab.  N.  S.  212 ;  S.  C.  3  Keyes,  594 ;  Town,  v.  Stetson,  5 
Ab.  N.  S.  218  ;  Congress,  etc.  Spring  Co.  v.  High  Rock  Congress  Spring  Co.  10  Ab. 
N.  S.  348 ;  Amoskeag  Manuf.  Co.  v.  G-arner,  6  id.  265 ;  S.  C.  55  Barb.  151 ;  Mer- 
serole  v.  Tynberg.  36  How.  14;  S.  C.  4  Ab.  N.  S.  410;  Lockwood  v.  Bostwick,  2 
Daly,  521 ;  Stephens  v.  Couto  ,7  Rob.  343  ;  S.  C.  4  Ab.  N.  S.  47  ;  Deis  v.  Lamb,  6 
Bob.  537 ;  Wolfe  v.  Goulard,  18  How.  Pr.  64 ;  Corning  v.  Daly,  7  Bosw.  222  ;  Bin- 
inger  v.  Clark,  10  Ab.  N.  S.  264 ;  Falkenburg  v.  Lucy,  35  Cal.  52 ;  Clark  v.  Clark, 
25  Barb.  76. 

As  to  injunctions  to  prevent  the  diversion  or  obstruction  of  water  courses  or 
water^rights.  See  Corning  v.  Troy  Iron  &  Nail  Factory,  6  How.  Pr.  89  ;  S.  C.  10 
N.  Y.  Leg.  Obs.  7  ;  39  Barb.  311 ;  40  N.  Y.  191 ;  Gardner  v.  Trustees  of  Newbvrgh, 
2  John.  Ch.  162 ;  Reid  v.  Gifford,  Hopk.  416 ;  S.  C.  6  John.  Ch.  19 ;  Fisk  v.  Wil- 
ier, 7  Barb.-  395  ;  Simmons  v.  Cloonan,  2  Lans.  346. 

As  to  the  protection  of  copyright  by  injunction.  See  Daly  v.  Palmer,  36  How. 
206  ;  Oertel  v.  Wood,  40  id.  10.  As  to  literary  property.  See  Palmer  v.  De  Witt, 
7  Rob.  530  ;  S.  C.  36  How.  222  ;  47  N.  Y.  532  ;  5  Ab.  N.  S.  130  ;  Oertel  v.  Wood, 
40  How.  10  ;  Wall  v.  Gordon,  12  Ab.  N.  S.  349. 

An  injunction  ought  not  to  issue  for  the  purpose  of  restraining  a.  judicial  officer 
from  transcending  his  jurisdiction.  A  writ  of  prohibition  is  the  proper  remedy. 
(iVard  v.  Kelsey,  14  Ab.  106.)  It  is  ■ministerial,  not  judicial  officers  whom  the 
court  has  power  to  restrain,  when  proceeding  illegally,  under  a  claim  of  right. 
(Western  R.  R.  0>.  v.  Nolan,  48  JN.  Y.  513.)  The  process  of  injunction,  in  a 
proper  case  for  staying  a  judgment,  goes  against  the  parties,  not  against  the  tri- 
bunal or  its  judges.     (lb.) 

Nor  is  an  injunction  the  proper  remedy  to  restrain  a  multiplicity  of  suits  already 
commenced.  All  that  relates  to  the  same  subject  matter  in  litigation  may,  under 
the  Code,  be  tried  and  disposed  of  in  the  same  action,  which  should  be  in  the 
action  first  commenced.  (Minor  v.  Webb,  10  Ab.  284.)  An  injunction  will  not  be 
granted  upon  this  ground  where  there  are  only  two  actions  for  the  same  cause. 
(McHenry  v.  Hazard,  45  Barb.  657.) 

An  injunction  to  restrain  a  municipal  corporation  from  entei-ing  into  a  contract 
cannot  be  sustained,  unless  the  proposed  contract  is  contrary  to  law,  or  unless 
fraud,  on  the  part  of  the  corporation  is  shown.  (Pullman  v.  Mayor,  etc.  of  New 
York,  54  Barb.  169.)     To  authorize  the  issuing  of  a  preliminary  injunction,  to 
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restrain  the  official  action  of  a  common  council,  some  particular  act  of  fraud,  or 
prima  facie  evidence  of  corruption  on  the  part  of  the  members  of  the  corporation, 
who  voted  for  the  ordinance,  must  be  shown.  (Champlin  v.  Mayor,  etc.  of  New 
York,  3  Paige,  573.)  Since  all  corporations  may  sue  and  be  sued  in  all  courts,  in 
like  cases  as  natural  persons,  (Const,  art  8,  §  3,)  a  court  of  equity  has  power  to 
restrain  a  municipal  corporation  from  an  illegal,  corrupt,  fraudulent  or  oppressive 
exercise  of  a  discretionary  or  legislative  power.  (Davis  v.  Mayor,  etc.  of  New 
York,  1  Duer,  451 ;  S.  C.  9  N.  Y.  263,  sub  nom.  People  v.  Sturtevant.)  A  prelim- 
inary injunction  cannot  be  g-ranted  under  the  first  clause  of  §  219  of  the  Code,  at 
the  suit  of  a  freeholder  and  tax-payer  of  a  municipal  corporation,  to  enjoin  a 
person  about  to  act  as  alderman,  and  to  vote  upon  questions  affecting  the  prop- 
erty of  the  plaintiff,  althoug-h  he  is  without  any  lawful  authority  to  do  so.  A  spe- 
cific and  injurious  act  must  be  shown  to  be  intended.  (Lewis  v.  Oliver,  4  Ab.  121.) 
The  court  ought  not  to  interfere  at  the  suit  of  a  citizen,  to  enjoin  a  municirial  cor- 
poration from  passing  an  ordinance  or  resolution ;  at  least  not  unless  it  can  be 
shown  that  the  mere  voting  on  and  formal  passage  of  the  proposed  resolution  or 
ordinance  would,  instantly,  and  without  airy  action  or  attempt  to  enforce  any  right 
or  privilege  under  it,  effect  an  irremediable  private  injury.  (Whitney  v.  Mayor, 
etc.  of  New  York,  28  Barb.  233.  But  see  Lawrence  v.  The  Same,  2  id.  577  ;  Thomp- 
son v.  Com'rs  Canal  Fund,  2  Ab.  248.)  Nor  will  the  court  restrain  the  erection 
and  continuance,  by  a  municipal  corporation,  of  a  lamp-post  and  lamp  near  a 
dwelling,  on  the  ground  that  it  is  a  nuisance,  unless  the  fact  that  it  is  so  is  clearly 
established  by  the  proofs.  Whether  such  an  erection  shall  be  permitted  or  con- 
tinued rests  in  the  discretion  of  the  corporation ;  and  when  no  special  injury  is 
shown,  the  court  has  no  right  to  restrain  the  exercise  of  this  discretion.  (Parsons 
v.  Travis,  1  Duer,  439.)  And  chancery  has  no  power  to  enjoin  a  municipal  corpo- 
ration from  collecting  an  assessment  imposed  for  a  street  improvement  which  they 
were  authorized  to  make.  (Merrill  v.  Mayor  of  Brooklyn,  3  Edw.  421.)  But 
the  coui't  may  restrain  a  municipal  corporation  from  paying  illegal  appropria- 
tions, on  a  bill  which  they  suffer  to  be  taken  as  confessed,  thus  admitting-  the  juris- 
diction. (Adriance  v.  Mayor,  etc.  of  New  York,  1  Barb.  19.)  So  an  injunction 
lies  against  a  municipal  corporation  to  prevent  them  from  pulling  down  the  plain- 
tiff's dam  under  an  unfounded  claim  of  a  right  to  abate  it  as  a  nuisance.  (Clark 
v.  Mayor,  etc.  of  /Syracuse,  13  Barb.  32.)  And,  the  making  of  a  grant  by  a  muni- 
cipal corporation,  conferring  privileges  and  immunities,  without  lawful  authority 
— e.  g.,  authorizing  an  unincorporated  association  to  build  a  railroad  in  a  street — 
being  a  usurpation  of  power,  and  the  illegal  exercise  of  a  franchise,  may  be  en- 
joined by  any  court  having  jurisdiction.  (Attorney-General  v.  Mayor,  etc.  of  New 
York,  3  Duer,  119.)  So,  the  court  can  enjoin  a  muncipal  corporation,  as  well  as 
any  private  owner,  from  such  a  use  of  their  property  as  wrongfully  interferes  with 
the  enjoyment  of  their  estates  by  adjacent  proprietors.  (Brower  v.  Mayor,  etc.  of 
New  York,  3  Barb.  254.) 

But  it  is  only  where  a  threatened  illegal  or  unconstitutional  act  of  a  municipal 
corporation — e.  g.,  unlawfully  filling  up  the  plaintiff's  lots,  or  levying  an  illegal 
tax  or  assessment — will  be  productive  of  irreparable  injury,  or  must  lead  to  a 
multiplicity  of  suits,  that  an  injunction  will  lie  to  restrain  it.  (Blake  v.  City  of 
Brooklyn,  26  Barb.  301 ;  Mace  v.  Trustees  ofNewburgh,  18  How.  Pr.  161.)  Even 
if  the  attorney-general  may  bring  an  action  in  the  name  of  the  people,  to  restrain 
a  municipal  corporation,  it  can-  only  be  to  restrain  it  from  committing  a  fraudulent 
or  illegal  disposition  of  the  corporate  property.  (People  v.  Lowber,  7  Ab.  158 ; 
S.  C.  28  Barb.  65.)  In  Phelps  v.  The  City  of  Watertoim,  (61  Barb.  121,)  it  is  said, 
by  Johnsos,  J.,  that  there  is  no  precedent  for  an  injunction  to  restrain  acts  upon 
the  ground  that  they  may  possibly  or  probably  result  in  forming  a  cloud  upon  the 
title  of  a  party. 

An  injunction  will  generally  be  granted  to  secure  the  enjoyment  of  a  statute 
privilege  of  which  the  plaintiff  is  in  actual  possession  ;  unless  the  right  is  doubt- 
ful. (Boston  &  Lowell  B.  R.  Co.  v.  8.  &  L.  B.  B.  Co.  2  Gray,  27 ;  Newburgh,  etc. 
Turnp.  v.  Miller,  5  John.  Ch.  101 ;  Livingston  v.  Van  Ingen,  9  John.  507 ;  Croton 
Tump.  v.  Byder,  1  John.  Ch.  611.) 

Equity  will  not,  by  injunction,  at  the  suit  of  a  stockholder  in  a  business  corpo- 
ration, interfere  with  the  general  management  of  the  corporate  property — such  as 
the  mode  of  investing  its  surplus  moneys — unless  there  be  a  clear  violation  of 
express  law,  or  a  wide  departure  from  charter  powers.  (Bache  v.  Pacific  Mail 
Steamship  Co.  12  Ab.  N.  S.  329.)    Nor  will  it  forbid  a  corporation  to  reduce  its  capi- 
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tal  stock  in  a  mode  authorized  "by  law,  on  the  mere  apprehension  that  the  cor- 
poration may  become  unable  to  pay  its  debts,  and  that  the  plaintiff's  individual 
liability  for  such  debts  will  be  increased  by  the  reduction.  (Joslyn  v.  Pacific 
Mail  Steamship  Co.  12  Ab.  N.  S.  329.)  The  courts  of  New  York  will  not  grant 
an  injunction  to  suspend  the  corporate  franchises  of  a  foreign  corporation.  ( Way 
v.  Key-port  Steamboat  Co.  16  Ab.  320.)  Nor  will  they,  upon  a  motion  for  prelimi- 
nary injunction,  decide  a  question  involving  a  forfeiture  of  corporate  rights,  unless 
it  appeal's  from  the  papers  that  serious  injury  will  follow  the  refusal.  (People 
v.  Harlem  Bridge  Co.  1  Ab.  169.)  But  directors  maybe  restrained  from  commit- 
ting fraudulent  acts  charged.     (Howe  v.  Deuel,  43  Barb.  505.) 

A  purchaser  of  all  the  property  of  a  partnership  firm  on  its  dissolution,  does  not 
thereby  acquire  the  right  to  use  the  firm  name,  as  a  label  on  his  goods,  or  to 
advertise  himself  as  the  successor  of  such  firm,  and  will  be  restrained  from  so 
doing.  (Reeves  v.  Benicke,  12  Ab.  N.  S.  92.)  And  on  an  application  to  restrain 
the  use  of  a  firm  name,  it  is  not  necessary  to  show  that  actual  damage  or  loss  has 
accrued  to  the  plaintiffs.     (lb.) 

An  injunction  should  not  be  granted  where  the  damages  are  capable  of  being 
estimated  by  a  money  standard,  and  the  defendant  is  able  to  respond.  (Swett  v. 
City  of  Troy,  12  Ab.  N.  S.  100 ;  S.  C.  62  Barb.  630.) 

In  ilnssaijiujsetts,  the  supreme  court  has  no  power,  in  chancery,  except  by  stat- 
ute. The  general  authority  to  issue  injunctions  has  not  been  given.  The  exercise 
of  such  a  power  exists  only  when  the  subject  matter  falls  within  the  jurisdiction 
conferred  by  the  legislature.  (Stone  v.  Hobart,  8  Pick.  464,  466.)  Injunctions 
against  proceedings  at  law  are  within  the  general  jurisdiction  of  chancery,  which 
the  court  is  not  authorized  to  assume,  (lb.)  But  the  powers  of  the  court  are  very 
much  enlarged  under  the  general  statutes ;  and  it  is  said  that  applications  to 
restrain  proceedings  at  law,  in  proper  cases,  would  now  be  entertained,  the 
authority  being  clear  and  indisputable.  (See  Atlas  Bank  v.  Na,hant  Bank,  23 
Pick.  480,  492;  Deshon  v.  Foster,  4  Allen,  545,  550.) 

An  injunction  should  not  be  granted  when  there  is  a  remedy  at  law.  (Logan  v. 
Hillegass,  16  C'al.  200  ;  Rogers  v.  City  of  Cincinnati,  5  McLean,  337  ;  JXicolson  v. 
Hancock,  4  Hen.  &  M.  491 ;  Wallace  v.  McVey,  6  Ind.  300 ;  Merrill  v.  Gorham,  6 
Cal.  41 ;  Leach  v.  Dey,  27  id.  643  ;  Be  Witt  v.  Hays,  2  id.  463 ;  Ritchie  v.  Borland, 
6  id.  31 ;  Woolsey  v.  Bodge,  6  McLean,  142 ;  Segee  v.  Thomas,  3  Blatch.  11.)  But 
it  must  be  made  to  appear  that  the  legal  remedy  would  be  adequate  and  com- 
plete.    (Hager  v.  Shinder,  29  Cal.  47.) 

When  the  mischief  would  be  irremediable,  a  preliminary  siut  at  law  is  not 
necessary.  (Foot  v.  Linck,  5  McLean,  616.)  When  its  purpose  can  be  as  fully 
accomplished  by  any  other  proceeding,  an  injunction  will  not  be  granted.  (Rogers 
v.  Mich.  So.  R.  R.  Co.  2S  Barb.  541 ;  Mitchell  v.  Bettman,  25  id.  413.) 

When  the  question  is  doubtful,  the  burden  of  proof  lies  upon  the  party  applying 
for  an  injunction,  to  show  that  the  argument  ab  irieon  reniente  is  in  his  favor.  ( Ch  ild 
v.  Boii-glass,  5  De  Gex  M.  &  Gr.  739.  See  .Coles  v.  Sims,  id.  9  ;  Bruce  v.  Delaware, 
etc.  Canal  Co.  19  Barb.  378;  Grey  v.  O.  &  P.  R.  R.  Co.  Grant's  Cases,  412.)  In 
all  such  cases,  the  court  should  direct  a  trial  at  law,  and  in  the  meantime  grant  a 
temporary  injunction  to  restrain  all  injurious  proceedings,  if  there  be  danger  of 
irreparable  mischief.     (Hicks  v.  Michael,  15  Cal.  116.) 

An  injunction  will  not  be  issued  hi  protect  a  merely  nominal  interest.  (Witman 
v.  Story,  3  Ab.  281.)  Nor  to  prevent  a  consequential  injury,  resulting  from  the 
lawful  exercise  of  a  right.  (M'illiams  v.  j\r.  Y.  Central  R.  R.  Co.  18  Barb.  247; 
16  N.  Y.  163.) 

In  a  case  where  an  action  for  an  equitable  set-off  is  maintainable,  an  injunction 
lies  to  prevent  one  party  who  holds  a  negotiable  note,  from  disposing  of  it. 
(Schieffelin  v.  Hawkins,  1  Daly,  289  ;  Osborne  v.  Bank  of  United  States,  9  Wheat. 
738.) 

As  to  enjoining  the  transfer  of  bonds,  notes,  etc.  See  State  of  Illinois  v.  Dela- 
field,  8  Paige,  527  ;  S.  C.  2  Hill,  177 ;  approved  16  N.  Y.  137. 

All  proceedings  to  enjoin  &  judgment  must  issue  from  the  court  having  the  con- 
trol of  such  judgment.  (Gorham  v.  Toomy,  9  Cal.  77.)  To  authorize  the  interpo- 
sition of  a  court  of  chancery  to  enjoin  a  judgment  at  law,  on  the  ground  of  newly 
discovered  facts,  the  proceedings  must  be  taken  by  the  defendant  in  the  judg- 
ment. (Mulford  v.  Cohn,  18  Cal.  42.)  Courts  of  equity  will  only  interfere  to 
enjoin  a  judgment  at  law  by  reason  of  fraud  or  accident,  unmixed  with  any  fault 
or  negligence  of  the  defendant  or  his  agents.     Any  fact  which  clearly  proves  it  to 
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BUI  to  be  first  filed.]  No  injunction  can  be  issued  in  any  case,  until 
the  bill  has  been  filed. (o) 

3Iust  be  prayed  for.]  The  bill  must  expressly  pray  an  injunction  ;(p) 
and  that  as  well  in  the  prayer  of  process  as  in  the  prayer  for  relief.(g) 
It  ca,nnot  be  granted  under  a  prayer  for  general  reliefer)  unless  the 
[*616]  ^necessity  for  it  grows  out  of  the  proceedings,  and  not  from 
the  original  situation  of  the  parties,  (s) 

Upon  petitions.]  The  provision  of  the  statute  requiring  the  bill  to 
be  filed  before  the  injunction  can  issue,  is  not  to  be  understood  as 
limiting  the  right  to  the  process  to  such  suits  as  are  commenced  by 
bill.  The  provision  of  the  statute  above  referred  to,  (2  R.  >S.  179,  §  77,) 
is  to  be  construed  in  connection  with  the  section  immediately  preced- 
ing, relative  to  the  subpoena.  Those  provisions  relate  only  to  cases 
where  the  court  obtains  jurisdiction  of  the  cause  by  a  proceeding  by 
bill.(i)  There  are  many  cases  in  which  this  court  enforces  its  orders 
and  decrees  by  injunction,  where  the  proceeding  is  founded  on  a 
petition  only,  and  without  any  bill  filed.     The  filing  of  the  petition  in 

(o)  2  E.  S.  179,  §  77,  (orig.  5  71.) 

(p)  Savory  v.  Dyer,  Arab.  70.    Walker  v.  Devereux,  4  Paige,  229.    Drewry  on  Inj.  346. 

(S)  Wood  t.  Beadell,  3  Sim.  273. 

(r)  Savory  v.  Dver,  supra. 

(s)  Wright  v.  A'tkyiis,  1  Ves.  &  B.  314.    Lube's  Eq.  PI.  54. 

it)  Matter  of  Heminp,  2  Paige,  318. 


be  against  conscience  to  execute  a  judgment,  and  of  which  a  party  could  not  have 
availed  himself  in  a  court  of  law,  or  of  whieh  he  might  have  availed  himself,  but 
was  prevented  by  fraud  or  accident  unmixed  with  any  fault  or  negligence  in 
himself  or  his  agents,  will  authorize  a  court  of  equity  to  restrain  the  advei-se 
party,  by  injunction,  from  availing  himself  of  the  judgment.  (Marine  Ins.  Co.  v. 
Hodgson,  7  Cranch,  332;  Tmly  v.  Warner,  5  How.  U.  S.  141.)  Where  a  verdict 
has  been  obtained  at  law,  against  a  defendant,  and  he  neglects  to  apply  for  a  new 
trial  within  the  time  allowed,  a  court  of  equity  will  not  entertain  a  bill  for  an 
injunction,  on  the  ground  that  the  original  demand  was  unconscientious.  (Phelps 
v.  Peabocly,  7  Cal.  50.)  An  injunction  will  not  be  granted  to  perpetually  enjoin 
the  collection  of  a  judgment,  on  the  ground  of  fraud,  where  the  judgment  was  by 
default  and  granted  more  relief  than  the  plaintiff  was  entitled  to.  (Chapman  v. 
Bowman,  14  Cal.  157 ;  Logan  v.  Hillegass,  16  id.  200 ;  Bell  v.  Thompson,  20  id. 
706 ;  Sanchez  v.  Carriaga,  31  id.  170. 

An  injunction  may  be  issued  against  public  officers  to  restrain  proceedings  under 
an  unconstitutional  statute,  which  involve  the  imprisonment  of  the  plaintiff.  (Molt 
v.  C'mrirs  of  Excise,  31  How.  331.)  But  it  will  not  be  issued  against  city  officers 
restraining  them  from  making  payment  of  sums  for  which  the  city  is  liable. 
(Becker  v.  Mayor,  etc.  of  New  York,  18  Ab.  369;  S.  C.  2S  How.  211.)  Nor  to 
restrain  public  officers  from  issuing  bonds  authorized  by  law,  upon  the  apprehen- 
sion that  they  will  misapply  the  avails.     (Faulkner  v.  Metcalf,  43  Barb.  255.) 

A  court  of  equity  interferes  only  to  prevent  future  waste;  except  where  the 
plaintiff  has  no  remedy  at  law,  or  a  discovery  is  necessary,  or  there  is  some  ground 
for  equitable  interference.  (Winship  v.  Pitts,  3  Paige,  259.)  Yet  it  -will  inter- 
fere to  restrain  waste,  even  where  the  title  is  in  dispute,  and  the  right  is  doubt- 
ful, if  the  waste  will  be  attended  with  irreparable  mischief,  or  the  defendant  is 
irresponsible.     (Spear  v.  Cutler,  2  Code  R.  100.) 
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these  cases,  which  is  a  substitute  for  a  bill,  is  a  substantial  compliance 
with  the  requirement  of  the  statute. (u) 

In  the  case  of  a  woman  being  an  infant  ward  of  chancery,  an 
injunction  to  restrain  her  from  marrying,  and  to  restrain  the  party 
proposing  marriage  from  marrying  her,  has  been  granted  on  petition. (») 
An  injunction  has  also  been  granted  on  petition  without  bill  filed,  on 
the  application  of  the  committee  of  a  lunatic,  to  restrain  waste  by  the 
tenants  of  the  lunatic's  estate. (to)  It  has  also  been  granted  in  like 
manner  in  other  cases  of  waste,  such  as  working  coal  mines,(«)  and 
for  an  injury  in  the  nature  of  waste,  such  as  pirating  a  literary 
work.(y)  So  where  a  person  had  taken  some  old  houses  in  the  city  of 
London,  and  had  stowed  such  quantities  of  sugar  in  them  that  two 
had  actually  fallen  down,  and  he  was  proceeding  to  introduce  more, 
the  court  granted  an  injunction  on  petition  and  affidavits  verifying 
the  facts. (z)  So  the  committee  of  a  lunatic's  estate  may  obtain  an  in- 
junction on  petition,  to  stay  an  action  by  an  auctioneer  against  the 
solicitor  in  the  lunacy,  on  his  demand,  for  business  done  for  the  pur- 
pose of  carrying  into  effect  the  directions  of  the  court  in  the  lunacy.(a) 

Where,  however,  a  bill  was  dismissed  by  a  vice-chancellor  and  an 
appeal  was  entered  from  his  decree,  but  after  the  entering  of  the  de- 
cree, and  before  the  appeal,  the  subject  matter  of  the  suit  was  sold, 
[*617]  the  ^chancellor  refused  to  grant  an  injunction  against  the 
purchaser,  who  was  not  a  party  to  the  suit,  on  petition. (b) 

On  amended  bill.]  Although  an  injunction  is  not  applied  for  upon 
an  original  bill,  yet  if  the  bill  is  afterwards  amended,  an  injunction 
will  be  granted  as  of  course,  upon  the  defendant  taking  an  order  for 
time  to  answer  the  amended  bill.(c) 

An  injunction  was  prayed  for  in  the  prayer  of  the  bill,  but  was 
omitted  in  the  prayer  of  process,  and  on  that  account  a  motion  for  an 
injunction  was  refused :  but  leave  was  given  to  amend.  The  bill  was 
accordingly  amended,  and  on  the  motion  being  renewed,  it  was 
objected  that  the  application  should  not  be  repeated  until  the  time  for 
answering  the  amended  bill  had  expired ;  but  the  objection  was  over- 
ruled.^) 

(«)  Matter  ofHeminnp,2  Paige,  318.    Fallon  v.  Wilson,  11  Price,  95.    Jacob,  546.  Bloomfleld 
V.  Snowden,  2  Paige,  357. 
(v)  Smith  v.  Smith,  3  Atk  304. 
(w)  Matter  of  Creagh,  1  Biill  &  B.  108. 
(x)  Smith  v.  Clark,  Dick  455. 
(?/)  Nichols  v.  Kearsley,  Dick.  645. 
\z)  Mayor,  etc.  of  London  v.  Bolt,  5  Ves.  129. 
(a)  Matter  of  Weaver,  2  Mylne  &  C.  441. 
(6)  Bloomfleld  v.  Snowden,  2  Paige,  355. 

(c)  Statham  v.  Hughes,  2  Sim.  &  Stn.  382. 

[d)  Wood  v.  Beadell,  3  Sim.  273. 
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On  a  supplemental  bill.]  Where  a  bill  was  dismissed  by  a  vice- 
chancellor  and  an  appeal  was  entered  from  his  decree,  but  the  subject 
matter  of  the  suit  was  sold  intermediate  the  entering  the  decree  and 
the  appeal,  the  chancellor  refused  to  grant  an  injunction  against  the 
purchaser,  who  was  not  a  party  to  the  suit,  on  petition  ;  but  permis- 
sion was  given  to  file  a  supplemental  bill  before  the  chancellor,  and  to 
move  for  an  injunction  thereon  against  the  purchaser.(e)  It  is  not  the 
practice  to  allow  an  injunction  affecting  the  rights  of  a  party  who  has 
appeared,  on  an  ex  parte  application  to  the  court,  upon  a  supplemental 
bill ;  but  regular  notice  of  such  application  should  be  given  to  such 
party.(/) 

What  oath  to  bill  necessary.]  Every  bill  or  petition  upon  which  an 
injunction  is  asked  for  must  be  duly  verified,  in  the  manner  already 
pointed  out.(^)  It  may  be  stated,  in  addition,  that  the  complainant 
is  not  entitled  to  an  injunction,  ex  parte,  upon  a  bill  verified  by  his 
own  oath  only,  where  the  facts  upon  which  the  injunction  rests  are  not 
within  his  own  knowledge.  In  such  a  case  he  should  state  the  facts  in 
his  bill  as  upon  his  information  and  belief,  and  annex  the  affidavit  of 
the  person  from  whom  he  obtained  the  information,  or  some  other 
person  who  can  swear  positively  to  the  truth  of  the  material  allegations 
in  the  bill.(A)  (11) 

But  the  case  of  a  creditor's  bill,  where  an  injunction  is  sought  for 
against  the  judgment  debtor  alone,  is  an  exception  to  the  general  rule. 
[*618]  ^Therefore,  in  a  creditor's  bill  against  the  judgment  debtor 
only,  it  is  sufficient  to  sustain  an  application  for  an  injunction,  if  the 
bill  is  sworn  to  by  the  complainant ;  although  he  does  not  swear  posi- 
tively to  the  recovery  of  the  judgment  and  the  return  of  the  execution 
unsatisfied,  but  merely  swears  to  his  belief  of  those  facts,  founded 
upon  the  information  of  his  attorney.(i)  And  the  court  has  frequently 
decided,  with  respect  to  creditors'  bills,  that  where  the  complainants 
reside  at  a  distance  from  their  debtors,  and  have  entrusted  the  collection 

(e)  Bloomfield  v.  Snowden,  2  Paige,  355. 

(/)  Id.  ib. 

(ff)  Ante,  p.  43. 

(ft)  Campbell  v.  Morrison,  7  Paige,  157.    Bank  of  Orleans  v.  Skinner,  9  id.  305. 

(i)   Hammersley  v.  Wyckoff,  8  Paige,  7^. 


(11)  As  a  general  rale,  an  injunction  will  not  be  allowed  upon  mere  information 
and  belief.  But  the  usual  verification  is  sufficient,  if  the  allegations  relied  upon 
as  sufficient  grounds  for  granting  an  injunction  are  stated  positively  in  the  com- 
plaint, even  though  other  allegations  in  the  complaint  are  stated  on  information 
and  belief.  Nor  is  a  separate  affidavit  required,  in  such  cases.  (Woodruff v. 
Fisher,  17  Barb.  224.) 
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of  their  debts  to  attorneys  or  agents  residing  near  such  debtors,  which 
attorneys  or  agents  have  conducted  the  proceedings  at  law,  the  verifi- 
cation of  the  bill  by  the  attorney  or  agent  is  sufficient. (k) 

To  restrain  trespasses,  etc.]  An  injunction  will  lie  to  restrain  tres- 
passes, in  order  to  quiet  the  possession,  or  where  there  is  danger  of 
irreparable  mischief,  or  the  value  of  the  inheritance  is  put  in  jeop- 
ardy.^) But  the  court  does  not  in  general  interfere  to  prevent  a  mere 
trespass,  unless  the  complainant  has  been  in  the  previous  undisturbed 
enjoyment  of  the  property,  under  claim  of  right,  or  where  from  the 
irresponsibility  of  the  defendants,  or  otherwise,  the  complainant  could 
not  obtain  relief  at  law.(m)  (12) 

life)  Sizer  v.  Miller,  9  Paige,  605. 

{I)   Xew  York  Printing  Kstab.  v.  Fitch,  1  Paige,  97. 

(m)Hart  v.  Major,  etc.  of  Albany,  3  Paige,  213. 


(12)  To  entitle  a  party  to  injunctive  relief  against  trespass,  three  conditions 
must  concur  :  first,  admission  or  adjudication  of  the  plaintiff's  right ;  second,  ad- 
mission or  adjudication  of  the  defendant's  wrong';  and  third,  inadequacy  of  a 
remedy  at  lav/.  (Gfentil  v.  Arnand,  38  How.  94;  S.  C.  1  Sweeny,  (341.)  If  the 
trespass  amounts  to  an  actual  ouster,  it  is  remediable  by  ejectment ;  if  it  fall  short 
of  ouster,  then  by  trespass ;  and  in  neither  case  will  an  injunction  be  granted,  in 
the  absence  of  any  special  equity  in  the  case.     (lb.) 

An  injunction  to  restrain  an  apprehended  trespass  is  never  allowed,  except 
under  very  special  circumstances.  (Mayor,  etc.  of  New  York  v.  Conover,  5  Ab. 
171.)  Yet  where  the  mischief  would  be  irreparable,  an  injunction  may  be  granted. 
So  to  stay  waste,  or  to  prevent  a  multiplicity  of  suits.  (Livingston  v.  Livingston, 
6  John.  Ch.  497.) 

An  injunction  should  not  be  granted  to  prevent  an  ordinary  trespass  for  which 
the  plaintiff  might  recover  damages  at  law ;  nor  to  restrain  competition  in  trade. 
(Marshall  v.  Peters,  12  How.  Pr.  218 ;  Livingston  v.  Hudson  River  R.  R.  Co.  3 
Code  R.  143 ;  Wiggin  v.  Mayor,  etc.  of  New  York,  9  Paige,  16 ;  Mayor,  etc.  of 
New  York  v.  Conover,  5  Ab.  252.) 

A  court  of  equity  will  interfere  to  restrain  waste  or  trespass,  and  to  prevent 
injury  to  land,  even  where  the  title  is  in  dispute,  and  the  right  is  doubtful,  if  the 
waste  or  trespass  will  be  attended  with  irreparable  mischief,  or  from  the  irre- 
sponsibility of  the  defendant,  or  otherwise,  the  plaintiff  cannot  obtain  relief  at  law. 
(Spear  v.  Cutler,  2  Code  R.  100.) 

The  granting-  and  continuing  of  an  injunction  in  cases  of  trespass  on  land  claimed 
by  the  plaintiff,  where  the  injury  is  likely  to  be  irreparable,  are  to  some  extent 
matters  of  discretion  ;  and  this  discretion  should  always  be  exercised  in  favor  of 
the  party  most  liable  to  be  injured.  (Hicks  v.  Compton,  18  Cal.  206.)  Courts  of 
equity  may  restrain  the  commission  of  a  trespass  about  to  be  committed  by  taking 
down  fences  and  opening  a  road  through  the  plaintiff's  land,  in  pursuance  of  an 
order  of  the  board  of  supervisors  prematurely  made.  (Grigsby  v.  Burnett,  1  Cal. 
,406  ;  Moore  v.  Massini,  32  id.  590.) 

The  fact  that  the  threatened  trespass^would  cause  a  total  destruction  of  the 
plaintiff's  property  is  not,  alone,  a  sufficient  ground  for  an  injunction.  (Hart  v. 
Mayor,  etc.  of  Albany,  9  Wend.  571.)  It  must  be  a  strong  and  peculiar  case  of 
trespass,  going  to  the  destruction  of  the  inheritance,  or  when  the  mischief  is 
remediless,  to  entitle  the  party  to  an  injunction.  (Jerome  v.  Ross,  7  JoBn  Ch.  315 ; 
Spooner  v.  MeConnell,  1  McLean,  337.)  The  threatened  trespass  must  be  such  as 
cannot  be  compensated  in  damages  at  law,  or  it  must  be  irreparable.  (Sixth  Av. 
R.  R.  Co.  v.  Kerr,  28  How.  382;  S.  C.  45  Barb.  138.)  An  injunction  will  not  be 
granted  to  restrain  a  mere  trespass,  where  the  injury  is  not  irreparable,  and 
destructive  to  the  plaintiff's  estate,  but  is  susceptible  of  perfect  pecuniary  com- 
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A  second  injunction,  when  refused.]  After  an  injunction  has  been 
granted,  a  second  one  will  not  be  allowed  while  the  first  is  in  force; 
unless  it  has  been  withdrawn  by  some  agreement  between  the  parties, 
and  satisfactory  reasons  are  shown  for  a  renewal  of  it.(«)  So  where  an 
injunction  has  been  refused,  or  has  been  dissolved  by  the  court,  it  is 
irregular  to  apply  to  an  injunction  master,  or  to  a  vice-chancellor  act- 
ing as  an  injunction  master,  for  a  new  injunction,  upon  a  bill  contain- 
ing the  same  grounds  for  an  injunction ;  and  if  such  injunction  is 
granted,  it  will  be  set  aside  with  costs,  as  being  a  violation  of  the 
statute  on  the  subject  of  injunctions. (o)  (13) 

Not  granted  ichere  right  of  party  is  doubtful.]  Where  the  right  o"f  the 
complainant  is  doubtful,  the  court  will  not  grant  an  injunction  to 
prevent  an  illegal  interference  with  the  same,  until  the  right  is  estab- 
lished at  law.(p)  (14) 

Nor  while  plea  or  demurrer  is  pending.]  If  the  defendant,  before  the 
[*619]  *time  for  answering  be  out,  puts  in  a  plea  or  demurrer,  or 
both,  an  injunction  cannot  be  granted  while  they  are  pending.(g) 

To  stay  proceedings  in  this  court.]  An  injunction  will  not  be  issued 
upon  a  new  bill  filed,  either  by  parties  or  privies  to  a  former  suit,  to 
restrain  proceedings  under  a  decree  in  such  suit.(r)  And  the  rule  is 
the  same  where  the  new7  bill  is  filed  by  a  stranger  to  the  original  suit.(s) 

(«)  Elmendorfv.  Lansing,  4  John.  Co..  Rep.  565. 
(o)  Cummins  v.  Bennett,  8  Paige,  79. 
(p)  Hart  v.  Mayor,  etc.  of  Albany,  3  Paige,  213. 
\q)  Eden  on  Inj.  Bs. 

(»■)  Dyckman  v.  Kernoehan,  2  Paige,  26.    Smith  v.  American  Life  Ins.  &  Trust  Co.  1  Clarke, 
307. 
is)  Lane  v.  Clark,  1  Clarke,  309.    Newton  v.  Douglass,  cited  1  Hoff.  Pr.  89,  n.  (2  ) 


pensation,  and  for  which  the  party  may  obtain  adequate  satisfaction,  in  the  ordi- 
nary course  of  law.     (Jerome  v.  Ross,  supra;  Leach  v.  Day,  27  Cal.  643.) 

An  allegation,  in  the  complaint,  that  the  plaintiff  was  in  possession  of  the  land, 
as  owner,  when  the  defendant  entered,  is  a  sufficient  statement  of  title,  in  a  suit 
for  an  injunction  to  restrain  trespass.     (Hicks  v.  Compton,  18  Cal.  206.) 

(13)  After  an  injunction  has  been  denied,  on  certain  papers,  by  the  court,  it  is 
wrong'  to  apjjly  to  another  court  for  the  order,  on  the  same  papers,  or  on  the  same 
facts.  (Mayor,  etc.  of  JYew  York  v.  Conovei;  5  Ab.  252  ;  Herrington  v.  Am.  Life 
Ins.  Co.  1  Barb.  244.)  But  where  new  facts  come  to  light,  additional  affidavits 
will  make  a  second  application  allowable.     (lb.) 

(14)  To  authorize  an. injunction,  the  right  of  the  plaintiff  should  be  evident,  and 
his  title  to  the  relief  sought  prima  facie.  It  should  appear  that  the  injury  will 
be  irreparable,  or  that  the  light  of  the  plaintiff  is  free  from  doubt.  (Androvette 
v.  Bowne,  4  Ab.  440;  S.  C.  15  How.  Pr.  75;  Crocker  v.  Baker,  3  Ab.  182;  Olm- 
stead  v.  Loomis,  6  Barb.  152 ;  Willard's  Eq.  Jur.  342 ;  Storm  v.  Mann,  4  John. 
Ch.  21.) 

■Where  the  subject  of  the  action  is  real  estate,  an  injunction  may  issue,  even 
when  the  title  of  the  party  seeking  relief  is  not  undisputed,  if  the  injury  is  likely 
to  be  irreparable.  (Spear  v.  Cutter,  5  Barb.  486  ;  S.  C.  4  How.  Pr.  175  ;  2  Code  R. 
100.)  An  injunction  order  should  never  be  granted  ex  paHe  when  the  right  is  not 
clear,  or  the  danger  imminent  and  great.     (Redfield  v.  Middleton,  7  Bosw.  649.) 
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The  proper  course  is  to  apply  to  the  court  by  petition,  for  an  order, 
in  the  original  suit.(f)  (15) 

Against  what  persons.']  It  is  a  general  rule,  that  an  injunction  will 
not  be  granted  against  persons  who  are  not  parties  to  the  suit.(w)  (16) 

(0  Dyckman  v.  Kernoclian,  supra. 

(u)  Fellows  v.  Fellows,  4  John.  Ch.  Rep.  25.    Waller  t.  Harris,  7  Paige,  167.    Drewry  on 
Inj.  3-16.    Dawson  v.  PrincexJS,  2  Anst.  521.    See  also  Uloomncld  v.  Snowclen,  2  Paige,  355. 


(15)  No  order  to  stay  proceedings,  for  a  longer  time  than  twenty  days,  can  be 
granted  by  a  judge  out  of  court,  except  to  stay  proceedings  under  an  order  or 
judgrnent  appealed  from,  or  upon  previous  nonce  to  the  adverse  party.  (Code, 
§  401,  sub.  6.) 

The  supreme  court  has  no  power  to  grant  an  order  in  one  action,  staying  pro- 
ceedings in  another  action  pending  in  the  same  court.  (Schell  v.  Erie  Railway 
Co.  35  How.  438;  S.  C.  51  Barb.  368;  4  Ab.  N.  S.  287;  Human  v.  Remsen,  23 
How.  174;  Bowers  v.  Tallmadye,  16  id.  325;  Arndt  v.  Williams,  id.  244;  People 
ex  rel.  Wood  v.  Draper,  24  Barb.  265 ;  Hunt  v.  Farmers'  Loan  and  Trust  Co.  8 
How.  Pr.  416 ;  Dederick  v.  Hoysradt,  4  id.  350 ;  S.  C.  3  Code  Rep.  86.)  Nor  in 
another  court  having  full  jurisdiction  over  the  matter  in  litigation.  (lb ;  Lift- 
child  v.  Smith,  7  Rob.  306 ;  Grant  v.  Quick,  5  Sandf.  612 ;  Minor  v.  Webb,  10  Ab. 
284 ;  Conover  v.  Mayor,  etc.  of  New  York,  25  Barb.  513 ;  S.  C.  5  Ab.  393 ;  Ben- 
nett v.  LeRoy,  14  How.  Pr.  178  ;  S.  C.  5  Ab.  55,  156;  Winfieldx.  Bacon.,  24 Barb. 
155.)  Y  et  after  the  determination  of  the  action,  in  a  suit  brought  in  another  court, 
an  injunction  may  be  granted  to  prevent  the  enforcement  of  the  judgment,  on  the 
ground  of  fraud  in  obtaining  it.     (Moser  v.  Polhamus,  4  Ab.  N.  S.  442.) 

The  rule  that  an  injunction  cannot  be  issued,  in  one  action,  to  stay  proceedings 
in  another  action  in  the  same  court,  must  be  confined  to  cases  where  the  whole 
object  of  the  injunction  would  be  accomplished  by  a  simple  order  to  stay  proceed- 
ings.    (Chapman  v.  Potter,  11  How.  Pr.  365.) 

An  injunction  will  not  be  granted  by  the  supreme  court  to  restrain  an  action 
pending  in  a  United  States  court.  (Mariposa  Co.  v.  Garrison,  26  How.  448.) 
Nor  will  one  action  be  stayed  to  wait  for  a  decision  in  another  action  pending  in 
another  court.     (Tarrant  v.  Quackeiibos,  10  How.  Pr.  244.) 

But,  to  prevent  a  multiplicity  of  suits,  where  parties  are  contemplating  other 
actions  in  regard  to  the  same  subject-matter,  they  may  be  restrained  from  com- 
mencing such  suits.  (Minor  v.  Webb,  10  Ab.  2S4.)  Also  from  litigating  suits 
already  commenced.  (New  York  and,  New  Haven  R.  R.  Co.  v.  Schuyler,  8  Ab. 
239 ;  S.  C.  17  N.  Y.  592 ;  38  Barb.  534 ;  Conover  v.  Mayor,  etc.  of  New  York,  5 
Ab.  393;  S.  C.  25  Barb.  513;  Woodruff  v.  Fisher,  17  id.  224.) 

A  United  States  court  cannot  enjoin  proceedings  pending  in  a  state  court. 
(Biggs  v.  Wolcott,  4  Cranch,  179.)  Nor  can  an  injunction  issue  from  a  court  in 
one  state,  to  restrain  proceedings  in  a  court  of  another  state.  (Williams  v.  Ay- 
rault,  31  Barb.  364 ;  Field  v.  Holbrook,  3  Ab.  377,  383.)  But  when  the  court  has 
jurisdiction  of  the  person,  though  not  of  the  subject-matter,  it  has  power  to  pre- 
vent such  individual  from  commencing  a  suit  in  a  foreign  jurisdiction.     (lb.) 

By  the  55th  Equity  Rule  of  the  United  States  Courts,  whenever  an  injunction 
to  stay  proceedings  at  law  is  asked  for  by  the  bill,  if  the  defendant  does  not  enter 
his  appearance,  and  plead,  demur  or  answer  within  the  time  prescribed  therefor, 
the  plaintiff  shall  be '  entitled,  as  of  course,  upon  motion  without  notice,  to  such 
injunction. 

(16)  Against  whom.  • 
In  general,  an  injunction  should  not  be  directed  to  persons  not  parties  to  the 
action.  (Edmonston  v.  McLoud,  19  Barb.  356  ;  S.  C.  16  N.  Y.  543  ;  Sage  v.  Quay, 
Clarke,  347  ;  Watson  v.  Fuller,  9  How.  Pr.  425  ;  Iveson  v.  Harris,  7  Ves.  257 ; 
Chase  v.  Chase,  1  Paige,  198 ;  People  V.  N.  Y.  Com.  Pleas,  3  Ab.  181.)  If  per- 
sons who  are  not  parties  are  injuriously  affected  by  an  injunction,  they  will  be 
relieved  on  application  to  the  court ;  but  the  defendant  himself  cannot  object  that 
persons,  not  parties,  are  included  in  the  injunction.     (Tradesman's  Bank  v.  Mer- 
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But  this  rule  is  subject  to  some  exceptions.  Thus,  wherever  this 
court  has  power  to  make  an  order,  in  consequence  of  having  jurisdic- 
tion over  the  subject  matter  of  the  suit  or.  proceeding,  and  which  a 
person  is  bound  to  obey  in  consequence  of  his  being  actually  or  con- 
structively a  party  to  the  suit,  it  may  enforce  obedience  to  such  order 


ritt,  1  Paige,  302  ;  Fellows  v.  Fellows,  5  John.  Ch.  25.     See  also  Watson,  v.  Fuller, 
9  How.  Pr.  425.) 

An  injunction  cannot  be  granted  to  restrain  the' acts  of  officers  of  the  state  who 
are  proceeding  under  the  authority  of  the  law  of  the  state  ;  not  even  if  the  law 
is  unconstitutional.  (Thompson  v.  The  Commissioners  of  the  Canal  Fund,  2  Ab. 
248.)  Unless  they  are  violating  the  plain  and  manifest  intent  of  the  statute 
under  which  they  are  acting,  or  are  proceeding  in  bad  faith.  (Hart/well  v.  Arm- 
strong, 19  Barb.  160.) 

An  officer  with  a  warrant  to  collect  taxes  will  be  enjoined  from  proceeding  in  a 
certain  way  to  collect  such  taxes,  where  that  mode  of  proceeding  would  be  highly 
injurious  to  the  owners  of  the  property.  (Fuller  v.  Allen,  7  Ab.  12.)  But  pro- 
ceedings of  commissioners  appointed  by  an  act  of  the  legislature,  for  draining 
swamp  lands,  will  not  be  restrained  by  injunction,  even  though  the  commissioners 
err  in  judgment,  in  respect  to  the  manner  of  performing  their  duties.  Unless  they 
are  violating  the  plain  and  manifest  intent  of  the  statute,  or  are  proceeding  in 
bad  faith,  the  court  will  not  interpose  its  authority  to  suspend  the  work.  (Hart- 
well  v  Armstrong,  19  Barb.  16(3.) 

If  a  municipal  corporation  is  about  to  do  acts  in  clear  violation  of  law,  or  which 
are  a  clear  misuse  or  abuse  of  its  corporate  powers,  an  injunction  to  restrain  such 
proceedings  may  issue.  (People  v.  Mayor,  etc.  of  New  York,  32  Barb.  102.)  It 
may  be  restrained  from  entering  upon  and  taking  possession  of  land,  under  an 
ordinance  of  the  common  council,  if  it  is  found  that  such  ordinance  is  invalid. 
(Baldwin  v.  The  City  of  Buffalo,  29  Barb.  396 ;  S.  C.  35  N.  Y.  375.  And  see 
Whitney  v.  Mayor,  etc.  of  New  York,  28  Barb.  233.) 

An  injunction,  to  restrain  any  legislative  branch  of  a  municipal  corporation 
from  legislating  in  any  manner  whatever,  cannot  be  issued ;  but  an  injunction 
order,  preventing  the  results  of  such  legislation,  when  it  is  clearly  illegal,  and 
restraining  the  carrying  out  of  measures  manifestly  in  violation  of  law,  may  be 
granted.  (People  v.  Mayor,  etc.  of  New  York,  9  Ab.  253  ;  S.  C.  19  How.  Pr.  155  ; 
Milhau  v.  Sharp,  28  Barb.  228 ;  S.  C.  7  Ab.  220 ;  17  Barb.  435 ;  27  N.  Y.  611 ; 
Stuyvesant  v.  Pearsall,  15  Barb.  244.  See  Cleveland  Fire  Alann  Co.  v.  Metro- 
politan Fire  C'om'rs,  7  Ab.  N.  S.  49;  S.  C.  55  Barb.  288  ;  Morgan  v.  Quackenbush, 
22  id.  72  ;  Mace  v.  Trustees  of  Newburgh,  15  How.  Pr.  161.) 

An  injunction  will  be  granted  to  restrain  a  municipal  corporation  from  an  illegal 
appropriation  of  public  funds.  (Roberts  v.  Mayor,  etc.  of  New  York,  5  Ab.  41 ; 
Be  Baun  v.  Mayor,  etc.  of  New  York,  16  Ab.  392.  And 'see  Reynolds  v.  Mayor, 
etc.  of  Albany,  8  Barb.  597.) 

In  an  action  brought  to  restrain  proceedings  at  law,  it  is  improper  to  enjoin  the 
counsel  employed  in  those  proceedings ;  unless  something  more  is  alleged  against 
him  than  the  prosecution  of  his  client's  rights.  (Mayor,  etc.  of  New  York  v.  Con- 
over,  5  Ab.  252  ;  Lord  Wellington  v.  Earl  of  Mornington,  11  Beav.  180 ;  Bavis  v. 
Mayor  of  New  York,  1  Duer.  451.) 

The  government  cannot  be  enjoined.  (Hill  v.  United  States,  9  How.  Pr.  386  ; 
United  States  v.  Lenmore,  4  id.  286.)  The  President  cannot  be  enjoined.  (Mis- 
sissippi v.  Johnson,  4  Wal.  475 ;)  nor  heads  of  United  States  departments,  (1 
Cranch,  166  ;  12  Peters,  524,  609,  497  ;  6  How.  U.  S.  100 ;  Walker  v.  Smith,  21  id. 
579  ;  McBlrath  v.  Mcintosh,  1  Law  Rep.  N.  S.  399.)  In  a  case  where  the  process 
of  injunction  cannot  reach  the  principal,  who  is  the  true  source  of  the  mischief, 
and,  in  the  case  of  a  sovereign  state,  exempt  from  all  judicial  process,  an  injunc- 
tion may  be  awarded  to  restrain  the  agent  who  is  to  be  made  the  instrument  of 
the  wrong.  The  privilege  of  the  principal  is  not  communicated  to  the  agent. 
(Osborne  v.  Bank  of  United  States,  9  Wheat,  738.) 
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by  the  process  of  injunction. (v)  Accordingly,  if  the  court,  having  full 
cognizance  of  the  matter,  has  by  its  decree,  taken  it  into  its  own 
hands,  it  will  interfere  by  its  injunction,  to  prevent  injury  to  the  prop- 
erty, either  by  the  parties  litigant  or  others,  although  there  is  no 
injunction  prayed  by  the  bill.  Instances  of  this  occur  in  cases  of  fore- 
closure; in  which,  after  a  decree  to  account,  the  mortgagor  attempts 
to  cut  timber,  the  court  will  enjoin  him,  although  there  was  no  prayer 
for  an  injunction  in  the  bill.(w) 

Upon  the  same  principle,  if  there  has  been  a  decree  for  the  admin- 
istration of  assets,  the  court  will' restrain  a  creditor  who  is  not  a  party 
to  the  suit,  from  proceeding  at  law  against  the  testator's  or  intestate's 
estate,  for  his  own  individual  debt.  This  it  does,  because  it  considers 
the  decree  it  has  made  in  the  nature  of  a  judgment  for  all  the  cred- 
itors; (a;)  and  having  taken  the  fund  into  its  own  hands,  it  will  admin- 
ister it  equitably,  and  not  permit  the  executor  to  be  pursued  at  law.(y) 
And  this  power  is  not  confined  to  the  executor  or  administrator  only, 
but  the  injunction  will  also  be  granted  on  the  application  of  the  heir,(z) 
[*620]  or  of  ^another  creditor,(a)  or -of  a  common  legatee,  or  even,  as  it 
seems,  of  a  residuary  legatee. (b)  There  is  no  instance,  however,  in 
which  a  creditor  at  law  has  ever  been  stopped,  unless  there  was  a  decree 
under  which  he  could  come  in ;  for  until  there  is  such  a  decree,  the  cred- 
itor ought  not  to  be  deprived  of  the  benefit  of  a  prior  judgment. (c) 
But  when  the  decree  has  been  made,  from  that  moment  it  must  be  pre- 
ferred, if  it  precedes  the  judgment  in  point  of  time;  and  all  the  cred- 
itors must  be  paid  according  to  their  priorities  as  they  then  stand.(d)  (17) 

(«)  Matter  of  Heniinp,  2  Paige,  319. 

(w)  Wright  v.    Ukvns,  1  Vcs.  &  IJ  313,  314. 

{x)  Martin  v  Martin,  1  Ves.  211.    Bank  of  England  v.  Morice,  For.  217.    2  Bro.  P.  C.  465. 

(>/)  3  Dan.  29s 

\z)  Martin  v.  Martin,  supra. 

[a)  l')i  er  v.  KearJev,  2  Mor.  4S2,  n. 

(b)  Brooks  v.  Kevnolds,  1  Bro.  (J.  C.  183.    2  Swanst.  Sin.    And  see  Jac.  122. 

(«)  3  Dan .  298.    Ensh  v.  Higs,  4  Ves.  937.    And  see  Perry  v.  Phillips,  10  Vcs.  34.    Oa.  T.  Tal- 
bot. 22. 
(d)  Largan  v.  Bowen,  1  Sen.  &  Lef.  296.    Lee  v.  Park,  1  Keen,  724. 


(17)    To  WHOM  GKANTKD. 

Since  the  adoption  of  the  Code,  the  court  has  no  authority  to  grant  an  injunc- 
tion to  a  defendant,  except  as  a  condition  to  some  relief  given  to  the  plaintiff.  The 
Code  confers  all  the  powers  possessed  by  courts,  to  award  an  injunction  as  reme- 
dial relief  during-  the  pendency  of  a  suit ;  and  confines  the  granting  of  such  an 
injunction  to  a  plaintiff  It  does  not  extend  to  a  defendant,  (Springsteen  v. 
Powers,  4  Rob.  624 ;  Dawley  v.  Brown,  43  How.  22.)  In  order  that  the  defendant 
may  obtain  an  injunction,  he  must  assume  the  character  of  a  plaintiff,  and  serve 
a  summons  and  complaint  in  the  nature  of  a  cross  action.  (Thursby  v.  Mills, 
1  Code  R.  83 ;  Dawley  v.  Brown,  43  How.  22.) 

The  people  of  the  state,  like  all  other  parties  to  actions,  must  show  an  interest 
in  the  subject  matter  of  the  litigation,  to  enable  them  to  prosecute  a  suit  and 
demand  relief.     They  have  no  such  interest  in  the  question  whether  a  town  shall 
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SECTION    IV. 


FORM   OF   INJUNCTION. 


A  writ  of  injunction  is  iu  the  name  of  the  people,  directed  to  the 
defendants  and  to  their  counsellors,  attorneys,  solicitors  and  agents; 
reciting  the  filing  of  the  bill  and  the  allegation  therein  that  the  defend- 
ants are  combining  and  confederating  to  injure  the  complainant,  and 
that  the  actings  and  doings  of  the  defendants  in  the  premises  are  con- 
trary to  equity  and  good  conscience.  Then  follows  the  enjoining  or 
prohibitory  clause,  specifying  the  particular  acts  to  be  abstained  from, 
under  the  penalty  of  ten  thousand  dollars.  The  teste  then  follows. 
The  writ  must  be  tested  in  the  name  of  the  chancellor,  on  the  day  it 
is  issued.  Or  if  the  chancellor  is  a  party,  or  interested  in  the  suit,  it 
must  be  tested  in  the  name  of  the  vice-chancellor,  before  whom  the  suit 
is  pending. (e)  It  must  be  signed  by  the  complainant's  solicitor  and 
by  the  register  or  clerk  who  issues  it.(18) 

(e)  Rule  19. 


issue  bonds  to  aid  in  the  construction  of  a  railroad  as  will  enable  the  attorney 
general  to  maintain  an  action  in  their  name,  to  restrain  the  issue  of  such  bonds, 
in  the  absence  of  any  statute  authorizing-  him  to  do  so.  (People  ex  rel.  Hess  v. 
Clark,  53  Barb.  171.     See  The  People  v.  Miner,  2  Bans.  396.) 

By  the  act  of  1870,  chap.  559,  injunctions  may  issue  at  the  suit  of  boards  of 
health,  in  towns  and  villages,  to  restrain  the  violation  of  orders  and  regulations. 

A  stranger  to  the  title  of  real  property,  though  in  possession,  cannot  go  into 
equity  and  enjoin  the»purchasers  and  owners  thereof  from  setting-  up  and  enforcing 
their  title,  on  the  ground  that  it  was  fraudulently  and  illegally  acquired  by  them 
from  a  third  person  who  does  not  complain.  Having  no  title  himself,  it  is  imma- 
terial to  him  whether  he  be  evicted  by  such  purchasers  or  their  vendor.  (Tread- 
well  v.  Paipi,  15  Cal.  496.)  One  who  is  the  owner  of  land,  and  in  possession  of 
the  same,  is  not  entitled  to  an  injunction  to  restrain  a  sheriff  from  executing  a  writ 
of  restitution,  issued  on  a  judgment  rendered  against  third  parties,  to  which 
judgment  the  plaintiff  is  a  stranger.     (Tevis  v.  Hilts,  25  Gal.  516.) 

(18)  Form  and  contents. 

An  injunction  order  under  the  Code,  if  allowed  by  the  court,  should  have  the 
usual  caption  :  "At  a  special  term,"  etc.  If  allowed  in  the  county  which  is  the 
place  of  trial,  it  need  only  be  filed  by  the  clerk,  or,  if  in  another  county,  certified 
by  the  clerk  thereof,  in  the  same  manner  as  other  orders,  to  the  proper  county. 
It  needs  no  signature  or  allocatur  of  the  judge.  A  copy  of  the  order,  certified  by 
the  clerk  of  the  county  where  it  is  entered,  will  be  a  sufficient  verification  of  its 
genuineness  for  all  purposes  of  making  service.     (Van  Sant.  Eq.  Pr.  363.) 

If  granted  by  a  judge,  out  of  court,  or  a  county  judge,  it  needs  no  caption.  It 
is  simply  entitled  in  the  action,  and  signed  by  the  judge,  at  the  foot.  (Van  Sant. 
Eq.  Pr.  363.)  In  such  case  it  is  unnecessary  to  file  the  injunction  order  or  the 
affidavits  or  complaint  on  which  it  is  issued,  unless  an  order  requiring  it  is  ob- 
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It  may  be,  and  usually  is,  prepared  by  the  solicitor ;  but  it  must  be 
signed  and  sealed  by  the  register  or  clerk  before  being  issued. 

A  writ  of  injunction  ought  to  be  sufficiently  explicit  on  its  face  to 
apprize  the  party  upon  whom  it  is  served  as  to  what  he  is  restrained 
from  doing;  without  the  necessity  of  resorting  to  the  complainant's 
bill  to  ascertain  what  the  injunction  means. (/) 

*It  should  be  clear  and  explicit  in  its  terms,  and  should  not  [*621] 
deprive  the  defendant  of  any  right  which  the  case  made  by  the  bill 
does  not  require  he  should  be  restrained  from  exercising. (g) 

(/)  Sullivan  v.  Judah,  4  Paige,  444,.    Moat  v.  Holbein,  2  .Edw.  188. 
(g)  Laurie  v.  Laurie,  9  Paige,  '234. 


tained,  "by  the  defendant ;  which  must  be  done  if  he  intends  to  appeal.  (lb. ; 
Code,  §  350.) 

An  injunction  forbidding  the  use  of  certain  machinery  and  processes,  and  refer- 
ring, for  a  description  of  them,  to  the  bill,  and  to  an  agreement  and  letters  patent 
therein  mentioned,  is  defective  ;  but  if  the  defendant  knows  what  machinery  and 
processes  are  intended,  he  is  liable  for  a  violation  of  the  injunction  if  he  uses 
them.     (Byam  v.  Stevens,  4  Edw.  119.) 

A  defendant  should  not  be  enjoined  any  further  than  following  the  prayer  of 
the  bill  would  require  ;  and  he  is  not  to  be  punished  for  violating  the  injunction 
in  a  particular  not  covered  by  the  prayer.     (Freeman  v.  Deming,  4  Edw.  598.) 

Although,  as  a  general  rule,  an  injunction  should  issue  only  against  persons 
who  are  parties  to  the  suit ;  yet  it  is  the  common  practice  to  make  it  include  the 
agents,  attorneys,  etc.,  of  a  party  defendant.  This  practice  is  founded  upon  a 
provision  of  the  Revised  Statutes,  and  is  still  proper,  under  the  Code.  {People  v. 
Compton,  1  Duer,  556;  2  R.  S.  534,  §  1.)  In  general,  however,  an  injunction  is 
inoperative  as  against  such  persons  as  are  not  defendants ;  except  as  a  notice. 
(Sage  V.  Quay,  Clarke,  34.) 

Rule  94  of  the  Supreme  Court  directs  that  whenever  an  injunction  shall  be 
granted  ex  parte,  the  order  granting  it  shall  contain  an  order  to  show  cause,  on 
some  day  within  ten  days,  why  such  order  should  not  be  continued  in  force. 

An  injunction  should  be  so  drawn  as  to  enable  the  defendants  to  distinctly 
understand  what  is  prohibited.  (ClarJc  v.  Clark,  25  Barb.  76.)  It  should  not  be 
ante-dated.  If  it  is,  the  defendant's  voluntary  appearance  is  not  a  waiver  of  the 
objection.     (Brodie  v.  Cronhj,  3  Edw.  355.) 

An  injunction  in  a  divorce  case,  restraining  the  husband  not  only  from  putting 
his  propertv  out  of  his  hands,  but  from  using  it  in  any  way,  is  irregular.  (Rose 
v.  Rose,  11  Paige,  166.) 

A  preliminary  injunction  to  restrain  one  of  two  adjacent  owners  from  excavat- 
ing his  lot  so  as  to  deprive  the  land  of  the. other  of  its  natural  support,  should  not 
forbid  him  to  dig  within  specified  limits,  but  should  restrain  him  from  excavating 
or  removing  any  soil  from  land  adjoining  the  plaintiff's  premises,  which  shall 
cause  the  plaintiff's  land,  by  reason  of  the  withdrawal  of  its  natural  support,  to 
fall  away  or  subside  ;  leaving  him  at  liberty  to  excavate  as  he  pleases,  at  his  peril. 
(Fairand  v.  Marshall,  19  Barb.  380.) 

No  particular  form  of  order  to  restrain  is  necessary.  (3  Estee's  Pr.  261.)  The 
substantial  thing  is  authentic  notification  to  the  defendants,  of  the  mandate  of  the 
judge ;  which  they  must  then,  at  their  peril,  obey.  (Summers  v.  Farish,  10  Cal. 
347.)  But  the  language  should  be  so  clear  and  explicit  that  an  unlearned  man 
can  understand  its  meaning  without  the  necessity  of  employing  counsel  to  advise 
him  what  he  has  a  right  to  do.  And  at  the  same  time'  it  should  be  so  restricted 
as  not  to  deprive  him  of  any  rights  which  the. case  made  by  the  bill  does  not 
require  that  he  should  be  restrained  from  exercising.  (Laurie  v.  Laurie,  9  Paige, 
234.)  An  injunction  .should  not  refer  the  defendant  to  the  bill,  for  any  of  the  mat- 
ter enjoined.     (Byam  v.  Stevens,  4  Edw.  119.) 
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SECTION    V. 

HOW   OBTAINED.  AND   ISSUED.  (19) 

What  officers  may  grant  injunctions.]  Injunctions  may  be  allowed 
by  the  chancellor  and  vice-chancellors,  and  in  certain  cases  by  a 
master  appointed  for  that  purpose,  in  each  circuit,  and  who  is  styled 
an  injunction  master.  The  chancellor,  however,  is  not  in  the  habit  of 
hearing  ex  parte  applications  for  this  writ,  at  chambers,  unless  there 
is  some  good  reason  for  not  presenting  the  bill  to  a  vice-chancellor  or 
injunction  master. 

If  the  suit  is  before  the  chancellor,  the  writ  may  be  allowed  by  a 
vice-chancellor  or  the  injunction  master  of  the  first  or  third  circuits. 
If  it  is  before  a  vice-chancellor,  the  order  for  it  may  be  entered  on  the 


(19)  On"  what  papers'  allowed. 

An  injunction  must  be  allowed  on  a  complaint,  or  a  complaint  and  affidavits. 
It  cannot  be  allowed  on  affidavits  alone,  without  a  complaint,  or  unless  a  com- 
plaint has  been  served  or  filed.  ( The  .People  v.  N.  Y.  Common  Pleas.  3  Ab.  1S1 ; 
Badger  v.  Wagstaff,  11  How.  Pr.  562.)  The  affidavit,  mentioned  in  §  220  of  the 
Code,  is  to  be  used  in  connection  with  the  complaint,  and  not  as  the  sole  basis  of 
the  application  for  an  injunction  order.  A  copy  of  it  is  to  be  served  with  the 
inj  unction. 

But  an  affidavit  which  contains  all  the  requisites  of  a  complaint  may  be  treated 
as  a  complaint,  and  used  as  the  basis  of  an  injunction  order.  (Morgan  v.  Quacken- 
bush,  22  Barb.  76.) 

And  the  complaint  itself,  if  verified  positively,  and  not  on  information  and  belief, 
as  to  all  the  material  facts,  may  be  used  alone,  as  the  foundation  of  an  injunction 
order ;  the  positive  verification  of  a  complaint  being  considered  equivalent  to  an 
affidavit.  ( Woodruff  v.  Fisher,  17  Barb.  229  ;  Penfield  v.  White,  8  How.  Pr.  87  ; 
Minor  v.  Teiry,  6  id.  208  ;  Krom  v.  Hogan,  4  id.  225  ;  S.  C.  2  Code  R.  144 ;  Ram- 
sey v.  Erie  Railway  Co.  7  Ab.  N.  S.  156,  1S7 ;  S.  C.  38  How.  193 ;  Badger  v. 
Wagstaff,  11  How.  Pr.  562 ;  Becker  v.  Mayor,  etc.  of  New  York,  18  Ab.  369 ; 
S.  C.  28  How.  211 ;  Bostwick  v.  Elton.  25  How.  362  ;  Levy  v.  Ely,  15  id.  395 ;  S.  C. 
6  Ab.  89 ;  Smith  v.  Reno,  6  How.  Pr.  124 ;  Schoonmaker  v.  Ref.  Prot.  Dutch 
Church,  5  id.  265 ;  Roome  v.  Webb,  3  How.  Pr.  327 ;  Bemon  v.  Fash,  1  Code  R. 
50;  S.  C.  6  N.  Y.  Leg-.  Obs.  390.) 

But  it  is  only  where  the  verification  of  the  complaint  is  positive,  that  it  will 
suffice  as  the  affidavit.  (Hecker  v.  Mayor,  etc.  of  New  York,  18  Ab.  369.)  If  it  is 
not  positive,  the  complaint  must  be  accompanied  by  affidavits  verified  positively  ; 
as  all  the  facts  material  to  the  right  to  an  injunction  must  be  supported  either  by 
the  oath  of  the  plaintiff  to  the  complaint,  or  the  oaths  of  witnesses.  (Van  Sant. 
Eq.  Pr.  120 ;  Crocker  v.  Baker,  3  Ab.  182 ;  Livingston  v.  Bank  of  New  York,  26 
Barb.  304.) 

An  injunction  can  be  granted  only  where  it  appears  by  the  complaint  that  the 
plaintiff  is  entitled  to  the  relief  demanded,  and  where,  also,  it  appears  by  affidavit 
that  sufficient  grounds  exist  therefor.  (Fowler  v.  Burns,  7  Bosw.  637.)  The 
affidavit  may  be  so  drawn,  by  a  reference  to  the  complaint,  as  to  incorporate  its 
allegations  in,  and  make  them  a  part  of,  it.     When  so  drawn,  and  sufficient  to 
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certificate  of  any  of  the  vice-chancellors ;  and  if  the  vice-chancellor  of 
the  circuit  where  the  suit  is  brought  resides  more  than  twenty  miles 
from  the  office  of  the  clerk  of  such  circuit,  or  is  absent  from  his  usual 
place  of  residence,  the  order  may  be  entered  on  the  certificate  of  the 
injunction  master  in  such  circuit. (A)  In  the  first  circuit  it  may  be 
entered  on  the  certificate  of  the  injunction  master,  whether  the  vice- 
chancellor  is  present  or  absent,  (i)  (20) 

(ft)  "Rule  30. 
(?)  Idem. 


authorize  an  injunction,  and  one  is  granted  thereon,  it  is  granted  on  an  affidavit. 
(lb.) 

Rule  5  of  the  Supreme  Court  requires  the  affidavits,  upon  which  an  injunction 
has  been  granted,  to  be  filed  with  the  clerk  of  the  court, "forthwith. 

Where  it  appeal's,  by  the  affidavit  of  the  plaintiff,  that  the  omission  to  file  the 
papers,  upon  which  an  injunction  has  been  granted,  was  an  inadvertence,  the 
court  may,  in  its  discretion,  relieve  the  plaintiff  from  the  consequences  of  such  omis- 
sion, on  terms.  (Leffingwell  v.  Chare.  19  How.  Pr.  54  ;  S.  C.  SBosw.  703  ;  10Ab.472.) 

In  Johnson  v.  Casey,  (28  How.  492 ;  S.  C.  3  Rob.  710,)  the  court  dissolved  the 
injunction  upon  the  ground,  (among  others,)  that  the  papers  on  which  it  was 
issued  had  not  been  tiled.  In  Penfield  v.  White,  (S  How.  Pr.  87,)  it  is  held  that 
a  copy  of  the  papers  upon  which  an  injunction  is  granted  must  in  all  cases  be 
served  with  the  injunction,  or  the  service  of  the  injunction  will  be  set  aside  as 
irregular. 

If  the  plaintiff  moves  before  answer,  on  the  complaint  alone,  no  papers  are 
necessary  to  be  served,  except  the  notice  itself.  If  he  moves  upon  the  complaint 
and  affidavits,  copies  of  the  latter  must  be  served  with  the  notice.  The  usual 
course,  however,  is  to  obtain  an  order  to  show  cause  before  the  process  is  actually 
served,  and  then  serve  summons,  copies  of  complaint,  affidavits  and  injunction  all 
together.  (Van  Sant.  Eq.  Pr.  358.)  If  the  application  is  made  after  judgment, 
it  may  be  made  upon  the  pleadings,  accompanied  either  by  a  petition,  or  affidavits 
stating  the  facts  relied  upon  to  satisfy  the  court  that  sufficient  grounds  exist 
therefor.  Copies  of  the  petition  or  affidavits  must,  of  course,  be  served  with  the 
notice  of  motion.     (Id.  359.) 

An  affidavit  is  generally  necessary  if  the  cause  for  an  injunction  arise  during 
litigation.  But  where  the  motion  for  an  injunction  is  for  causes  existing  at  the 
commencement  of  the  suit,  and  those  are  freely  set  out  in  the  complaint,  under 
positive  allegations,  and  an  injunction  is  demanded  in  the  complaint  duly  verified, 
an  affidavit  is  unnecessary.     (Woodruff  v.  Fisher,  17  Barb.  224.) 

On  a  motion  for  an  injunction,  the  plaintiff  must  rest  on  the  case  stated  in  the 
bill,  though  he  may,  by  affidavits,  state  with  more  particularity  any  matters  which 
it  sets  forth,  or  which  tend  to  support  and  strengthen  it.  He  may  also  in  the  same 
way  contradict  any  statements  made  by  the  defendant  in  his  affidavit ;  and  either 
party  may  take  and  read  the  affidavits  of  other  persons.  (Crowder  v '.  Tinkler, 
19  Ves.  621 ;  Cooper  v.  Matthews,  8  Law  Rep.  413.) 

After  the  complaint  has  been  demurred  to,  on  the  ground  of  insufficiency,  and 
the  demurrer  sustained,  it  can  be  no  longer  used  as  a  basis  for  moving  for  an 
injunction.     (Mowbray  v.  Lawrence,  14  Ab.  160.) 

"When,  in  an  action  already  commenced,  the  plaintiff  moves,  on  affidavits,  for  a 
temporary  injunction,  those  affidavits  do  not  add  materially  to  the  causes  of  action 
contained  in  the  complaint,  although  they  contain  facts  not  embraced  in  the  com- 
plaint.    (Hentz  v.  Long  Island  R.  H.  Co.  13  Barb.  646.) 

(20)'  By  whom,  and  by  what  court,  it  may  be  granted. 

The  order  for  an  injunction  may  be  made  by  the  court  in  which  the  action  is 
brought,  or  by  a  judge  thereof,  or  by  a  county  judge,  in  the  cases  provided  in 
§  219  of  the  Code  ;  and  when  made  by  a  judge  may  be  enforced  as  the  order  of  the 
court.     (Code,  §  218 ;  Cal.  Pr.  Act,  §  111.) 

The  order  may  be  granted  "by  the  court;" — that  is,  generally,  by  the  court  at 

232 


Chap.  5.]  INTERLOCUTORY  APPLICATIONS,  ETC.  022 

By  an  order  of  the  24th  of  March,  1840,  the  assistant  vice-chancel- 
lor of  the  first  circuit  is  designated  as  the  injunction  master  of  that 
circuit ;  and  he  is  authorized  to  execute  every  power  and  duty  which 
the  former  injunction  master,  as  such,  was  authorized  to  execute 
according  to  the  rules  and  practice  of  the  court. 

No  injunction  to  suspend  the  general  and  ordinary  business  of  a 
bank  or  other  monied  corporation,  or  of  any  banking  association ;  or 
to  compel  a  defendant  to  refrain  from  doing  any  other  act,  where  the 
injunction  will  necessarily  produce  great  and  irreparable  injury  to  the 
[*622]  defendant  *if  the  claim  of  the  complainant  is  not  sustained, 
can  be  allowed  by  an  injunction  master;  but  application  must  be 
made  to  the  chancellor  or  to  the  vice-chancellor  having  jurisdiction  of 
the  case. (k)  If  the  suit  is  before  the  chancellor,  such  application  must 
be  made  directly  to  him. (21) 

(ft)  Rule  31. 


special  term,  unless  when  otherwise  directed  by  law.  (Rule  47,  Supreme  Court.) 
But  as  the  order  may  be  made  by  the  court  at  general  term,  a  motion  for  an  injunc- 
tion may  be  made  and  entertained  there.  (Drake  v.  Hudson,  River  R.  R.  Co.  2 
Code  R.  67.)  "When  "  directed  by  law  "  to  be  heard  at  a  general  term,  the  appli- 
cation for  an  injunction  must  be  made  there.  (Van  Sant.  Eq.  Pr  35(5.)  Thus,  it 
is  provided  by  statute,  (Laws  of  1851,  p.  920,)  that  whenever  any  duty  shall  be 
devolved  by  law  upon  any  state  officer  or  board  of  officers,  no  injunction  shall  be 
issued  to  restrain  such  officer  or  board,  or  any  person  employed  by  them,  or  to 
prevent  the  execution  of  such  law,  unless  the  same  be  granted  by  the  supreme 
court  sitting-  in  the  district  in  which  such  board  shall  be  located,  or  such  duty 
shall  be  required  to  be  performed,  at  a  general  term  of  said  court.  Nor  can 
such  application  be  heard  unless  on  a  notice  of  eight  days. 

Or  the  order  may  be  made  by  "a  judge  of  the  court;" — that  is,  by  any  judge 
of  the  supreme  court,  out  of  court,  andin  any  part  of  the  state.  Or  he  may  make 
an  order  to  show  cause,  returnable  before  himself,  out  of  court,  and  the  motion, 
on  the  return  of  the  order,  is  to  be  heard  at  chambers,  and  the  order  granted  with 
the  like  effect  as  at  special  term.     (Van  Sant.  121.) 

An  order  can  be  made  by  a  county  judge  only  in  actions  triable  in  his  county, 
or  in  the  county  where  the  attorney  for  the  moving  party  resides,  (Code,  §  401 ;) 
and  in  cases  where  he  is  not  restricted  by  §  224  of  the  Code. 

But  a  county  judge  cannot  allow  an  injunction  to  suspend  the  general  and  ordi- 
nary business  of  a  corporation.  Such  an  injunction  can  only  be  granted  by  the 
court,  or  a  judge  thereof.     (Code,  §  224.) 

It  has  been  held  that  the  supreme  court,  in  one  district,  in  a  suit  in  progress  in 
another  district,  cannot  issue  an  injunction  to  stay  proceedings  in  an  action  previ- 
ously commenced  in  such  other  district,  in  the  same  court,  and  which  is  still  pend- 
ing there.  (Schell  v.  Erie  Railway  Co.  51  Barb.  368 ;  S.  C.  4  Ab.  N.  S.  287 ;  35 
How.  438.) 

An  injunction  to  suspend  the  general  and  ordinary  business  of  a  corporation, 
or  a  joint  stock  association,  to  restrain  or  prohibit  any  director,  trustee  or  man- 
ager of  a  corporation  or  joint  stock  association  from  the  performance  of  his  duties 
as  such,  cannot  be  granted,  except  by  the  court,  on  a  notice  of  at  least  eight  days. 
(Laws  of  1870,  chap.  171,  §  1.) 

(21)  Rule  31  of  the  former  Court  of  Chancery,  it  will  be  noticed,  extended  only 
to  hanks,  or  other  moneyed  corporations,  or  banking  associations.  Section  224  of 
the  Code  is  broader.  It  provides  that  an  injunction  to  suspend  the  general  and 
ordinary  business  of  a  corporation  shall  not  be  granted,  except  by  the  court,  or  a 
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Second  application.']  The  statute  contains  a  provision  that  if  an 
application  for  an  injunction  be  made  to  the  chancellor,  or  a  vice- 
chancellor,  or  master  authorized  to  grant  it,  and  the  injunction  be 
refused,  in  whole  or  in  part,  or  be  granted  conditionally,  or  on  terms, 
no  subsequent  application  for  the  same  purpose,  and  in  relation  to 
the  same  matter,  shall  be  made  to  any  other  master.  And  if  any 
order  is  made  upon  such  subsequent  application  it  shall  be  absolutely 
void,  and  shall  be  revoked  by  such  master,  or  the  chancellor,  or  vice- 
chancellor  of  the  circuit  in  which  such  master  resides,  upon  due 
proof  of  the  facts. {I)  And  the  person  making  such  subsequent  applica- 
tion may  be  punished  by  fine  and  imprisonment. (m) 

It  has  been  decided  that  this  statutory  prohibition  is  not  limited  to  a 
second  application  in  the  same  suit,  but  extends  to  a  second  applica- 
tion made  to  a  vice-chancellor,  or  to  an  injunction  master,  although  such 
application  is  founded  upon  a  new  bill ;  if  the  grounds  of  the  applica- 
tion are  substantially  the  same.(w) 

/Security.]  In  every  case  where  no  special  provision  is  made  by 
law  as  to  security,  except  where  the  injunction  is  to  stay  proceedings 
in  an  ordinary  suit  at  law,  or  is  against  the  judgment  debtor  who  is 
made  a  defendant  in  a  creditor's  bill,  the  vice-chancellor  or  master 
who  allows  an  injunction  ou,t  of  court,  shall  take  from  the  complainant 
or  his  agent  a  bond  to  the  party  enjoined,  either  with  or  without 
sureties  in  the  discretion  of  the  officer,  in  such  sum  as  may  be  deemed 
sufficient,  and  not  less  than  $500,  conditioned  to  pay  such  party  all 
damages  he  may  sustain  by  reason  of  such  injunction,  if  the  court 
shall  decide  that  the  complainant  was  not  entitled  to  the  same.(o) 
The  rule  points  out  the  method  of  ascertaining  such  damages. (22) 

U)  2  R.  S.  173,  a  35,  36,  (orig.  «  33,  33  ) 

(m)Ici  ib.  §37,  (oi'ig.  5  34.) 

(n)  Cummins  v.  Bennett,  y  Paige,  79  ;  and  "Bedell  v.  Wright,  there  cited. 

(o)  JRule  31.    See  Sullivan  v.  Judah,  i  Paige,  iU.    Cayuga  Bridge  Co.  v.  Magee,  2  id.  116. 


judge  thereof.     Nor  shall  it  be  granted,  without  due  notice  of  the  application 
therefor,  to  the  proper  officers  of  the  corporation ;  except  in  certain  specified 
cases ;  unless  the  plaintiff  shall  give  the  undertaking  therein  mentioned. 
(22)  Security  upon  injunction  ;  damages. 

Section  222  of  the  Code  directs  that  where  no  provision  is  made  by  statute  as  to 
security  upon  an  injunction,  the  court  or  judge  shall  require  a  written  undertaking 
on  the  part  of  the  plaintiff,  with  or  without  sureties,  to  the  effect  that  the  plaintiff 
will  pay  to  the  party  enjoined  such  damages,  not  exceeding  an  amount  to  be 
specified,  as  he  may  sustafn  by  reason  of  the  injunction,  if  the  court  shall  finally 
decide  that  the  plaintiff  was  not  entitled  thereto. 

This  section  takes  the  place  of  rule  13  of  the  former  court  of  chancery.  It  con- 
tains the  further  provision  that  the  damages  may  be  ascertained  by  a  reference, 
or  otherwise,  as  the  court  shall  direct. 

A  substantial  compliance  with  the  requirements  of  the  Code  is  sufficient.     Thus, 
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where  the  undertaking1  was,  that  the  sureties  would  pay  to  the  defendants  such 
damages  as  they  might  sustain  by  reason  of  the  injunction  if  "this  court  should" 
finally  decide  that  the  plaintiff  was  not  entitled  thereto,  the  sureties  were  held 
liable  to  the  same  extent  as  if  the  undertaking'  had  read  if  "the  court  shall" 
finally  decide,  etc.,  in  exact  conformity  to  the  wording-  of  the  statute.  {Town  of 
Guilford  v.  Cornell,  4  Ab.  220.)  So  a  penal  bond,  with  sureties,  to  the  effect  that 
the  plaintiff  will  pay  such  damages,  not  exceeding  the  amount  specified,  as  the 
defendants  may  sustain  by  reason  of  the  injunction,  has  been  held  a  substantial 
compliance  with  the  requirements  of  §  222.  (Episcopal  Church  of  St.  Peter  v. 
Varian,  28  Barb.  644.) 

Though  a  written  undertaking  is  required,  in  all  cases,  yet  it  is  discretionary 
with  the  court  or  judge  to  require  one  or  more  sureties,  or  dispense  with  them 
entirely,  except  where  the  statute  otherwise  provides.  (Van  Sant.  Eq.  Pr.  361.) 
Thus,  on  an  injunction  to  sustain  proceedings  in  a  personal  action,  a  bond  with 
sureties  is  required  by  the  statute,  (2  R.  S.  3d  ed.  251,  252.)  The  statute  has  been 
held  applicable  to  proceedings  under  the  Code,  and  an  injunction  issued  in  viola- 
tion of  it  was  adjudged  in-egular,  and  set  aside.  (Cook  v.  Dickinson,  2  Sandf. 
691.)  But  it  has  been  held  that  this  statute  does  not  apply  to  the  case  of  an  injunc- 
tion issued  in  an  action  founded  on  §  56  of  the  article  of  the  Revised  Statutes, 
entitled  "  Of  proceedings  against  corporations  in  equity."  (2  R.  S.  3d  ed.  561.) 
This  is  an  independent  provision  of  the  statute,  and  not  at  all  subject  to- the 
general  provisions  relative  to  injunctions  to  restrain  proceedings  at  law,  which 
require  a  deposit,  or  bond  with  sureties.  (Hutchinson' v.  iV.  T.  Central  Mills,  2 
Ab.  394.)  Section  224  of  the  Code  requires  a  written  undertaking  with  two 
sureties  in  the  cases  therein  specified. 

The  plaintiff  himself  need  not  execute  or  join  in  the  undertaking.  (£,effingwell 
v.  CJiave,  19  How.  Pr.  54;  S.  C.  10  Ab.  472;  5  Bosw.  704.) 

Rule  8  provides  that  in  no  case  shall  an  attorney  be  surety  on  any  undertaking. 

If  either  of  the  sureties  becomes  insolvent,  it  is  a  matter  of  judicial  discretion 
whether  or  not  fresh  security  shall  be  exacted.  ( TYillett  v.  Stringer,  15  How.  Pr. 
310 ;  S.  C.  6  Duer,  686.) 

(The  terms  "with  or  without  sureties"  seem  to  indicate  that  whoever  gives  the 
absolute  undertaking,  whether  it  be  the  plaintiff  himself,  or  some  persons  whom 
he  or  his  attorney  may  procure,  these  still  may  be  sureties  if  the  judge  so  require. 
And  those  who  sign  as  sureties  may  so  express  their  obligation,  if  they  prefer  to 
do  so  ;  so  that  an  approved  undertaking  that  the  plaintiff  will  pay,  etc.,  is  enough, 
whether  it  be  executed  with  or  without  sureties.  (Lejfingwell  v.  Chave,  19  How. 
Pr.  54.) 

After  a  party  has  obtained  an  injunction  and  stayed  his  adversary's  proceed- 
ings, who  has  suffered  damages  thereby,  it  is  too  late  for  such  party  to  set  up  as 
a  defence  to  a  suit  on  the  injunction  bond  a  want  of  jurisdiction  in  the  court  to 
grant  the  injunction.  He  is  estopped  from  raising  that  question.  (Loomis  v. 
Broiim,  16  Barb.  325.) 

Where  there  are  sureties,  they  will  usually  be  required  to  justify  in  double  the 
sum  specified  in  the  undertaking.  (Carroll  v.  Sand,  10  Paige,  298  ;  Sullivan  v. 
Judah,  4  id.  444.)  So,  also,  in  case  the  plaintiff  executes  the  undertaking  alone. 
(Van  Sant.  Eq.  Pr.  362.) 

Where  the  plaintiff  is  a  non-resident,  he  should  be  required  to  furnish  an  under- 
taking executed  by  a  resident  surety.  (SJwldon  v.  Allerton,  1  Sandf.  700 ;  Van 
Sant.  Eq.  Pr.  362.)  This,  however,  is  said  to  be  left  discretionary  with  the  court, 
and  is  not  essential  to  the  validity  of  the  undertaking,  or  the  regularity  of  the  injunc- 
tion. (Van  Sant.  Eq.  Pr.  362.)  The  affidavit  of  justification  should  be  annexed 
to  the  undertaking,  and  filed  therewith.     (Van  TVezel  v.  Van  Wezel,  3  Paige,  38.) 

Rule  9  of  the  Supreme  Court  makes  it  the  duty  of  the  justice  or  other  officer 
approving  the  security  to  require  personal  sureties  to  justify.  And  the  under- 
taking must  be  proved  or  acknowledged.  (See  Loveland  v.  Burnharn,  1  Barb. 
Ch.  R.  65.) 

Rule  5  makes  it  the  duty  of  the  plaintiff's  attorney,  forthwith,  to  file  the  under- 
taking, with  the  approval  of  the  justice  or  judge  taking  the  same  indorsed  thereon ; 
otherwise  the  defendant  may  move  to  vacate  the  proceedings,  for  irregularity, 
with  costs,  as  if  no  undertaking  had  been  given. 

Section  423  of  the  Code  requires  an  undertaking  to  be  filed  with  the  clerk, 
unless  the  court  expressly  provides  for  a  different  disposition  thereof. 

In  O'Donnell  v.  McMurn,  (3  Ab.  391,)  where  an  undertaking,  after  having  been 
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approved  by  the  judge,  was  given  by  the  plaintiff's  attorney  to  his  clerk  to  be 
filed,  but  the  filing  was  omitted ;  it  was  held  that  the  plaintiff  should  at  all  events 
pay  the  costs  of  a  motion  to  vacate  the  injunction ;  and  that  had  the  omission 
been  intentional,  the  injunction  might  have  been  vacated. 

No  provision  for  a  reference  to  ascertain  damages  is  required  to  be  inserted,  in 
an  undertaking.     (Higgins  v.  Allen,  6  How.  Pr.  30.) 

When  an  officer  of  a  corporation  signs  his  official  name  to  a  bond  or  undertak- 
ing, designed  to  be  a  corporate  act,  and  for  corporate  purposes,  in  pursuance  of 
resolutions  of  its  directors  or  trustees,  it  is  the  undertaking  of  the  corporation, 
and  not  of  the  officer  individually.  {Episcopal  Church  of  St.  Peter  v.  Varian,  28 
Barb.  644.) 

If  the  security  given  on  the  granting  of  an  injunction  is  too  small  to  compensate 
the  defendant  for  damages  that  might  be  sustained  by  reason  of  its  continuance, 
this  will  be  ground  for  dissolving  the  injunction,  unless  the  security  is  increased. 
(Myckman  v.  Coleman,  21  How.  Pr.  404.)  But  a  defect  in  the  undertaking  is  not, 
usually,  a  ground  for  dissolving  the  injunction.     (  Williams  v.  Ball,  1  Bland,  194.) 

The  undertaking  is  for  the  benefit  of  all  the  defendants  that  are  enjoined, 
whether  served  or  not.  (Cumberland  Coal  &  Iron  Co.  v.  Hoffman  Steam,  Coal  Co. 
39  Barb.  16 ;  S.  C.  15  Ab.  78.)  And  although  a  defendant  is  not  served,  yet  if  he 
obeys  the  order,  he  will  be  allowed  damages.     (lb.) 

The  approval  of  the  judge  should  be  indorsed  upon  the  undertaking,  thus : 
"  I  approve  the  within  undertaking,  as  to  its  form  and  manner  of  execution,  and 

certify  that  the  within  named  surety  is  worth  .$ over  and  above  all  debts  and 

responsibilities  he  owes  or  has  incurred."     (Van  Sant..  Eq.  Pr.  363.) 

The  effect  of  discontinuing  the  action  is  to  render  the  injunction  inoperative ; 
and  if  the  defendants  have  a  right  of  action  on  the  undertaking,  it  cannot  be 
deteraiined  after  the  discontinuance  of  the  suit  in  which  the  injunction  was 
granted,  save  by  a  new  suit  to  recover  the  damages.  (Hope  v.  Acker,  7  Ab.  30S.) 
But  in  liwnkin  v.  Lawrence,  (1  Barb.  447,)  where  the  injunction  was  dissolved  on 
the  matter  of  the  bill,  only,  the  defendant  was  allowed  to  have  a  reference  to 
ascertain  and  report  what  damag-es  he  had  sustained  by  reason  of  the  injunction. 

A  reference  to  ascertain  damages  may  be  had,  although  there  is  no  provision  or 
consent  to  that  effect  in  the  undertaking.  (Higgins  v.  Allen,  6  How.  Pr.  30.) 
The  reference  may  be  ordered  after  final  judgment  dismissing  the  complaint. 
(Methodist  Churches  of  New  York  v.  Barker,  18  N.  Y.  463.)  A  reference,  before 
judgment,  to  ascertain  the  damages  sustained  by  reason  of  the  injunction,  and  to 
be  recovered  upon  the  undertaking,  would  be  premature.  (lb. ;  Shearman  v. 
N.  Y.  Central  Mills,  11  How.  Pr.  269.)  Before  the  right  to  claim  an  assessment  of 
damages  can  be  asserted,  the  following  conditions  must  concur  :  1.  The  "  court  " 
must  decide  that  the  plaintiff  was  not  entitled  to  the  order.  2.  This  must  be  a 
final  decision  ;  that  is,  made  at  the  termination  of  the  cause,  by  a  decree  or  judg- 
ment therein,  or  by  the  voluntary  discontinuance  of  the  suit ;  and  3.  The  decision 
or  adjudication  must  be,  that  the  plaintiff  "was  not" — that  is,  was  not,  at  the 
time  he  applied  for  and  obtained  the  injunction,  entitled  thereto.  And  where  a 
party  voluntarily  withdraws  his  injunction  during  the  progress.of  the  suit,  the 
defendants  are  not  entitled  to  an  order  of  reference  ;  none  of  the  above  conditions 
being  fulfilled.     (Ibid.) 

Where  a  cause  was  referred  for  hearing  and  decision,  but  no  judgment  had  been 
entered  on  the  report,  the  defendant  moved  for  an  order  of  reference  to  ascertain 
the  damages  sustained  by  him  by  reason  of  an  injunction,  granted  during  the 
pendency  of  the  suit,  and  subsequently  dissolved  ;  it  was  held  that  the  motion  for 
a  reference  to  ascertain  such  damages  must  be  deferred  until  the  report  of  the 
referee,  in  the  action,  had  been  made  a  judgment  of  the  court.  (Weils  v.  South- 
■wick,  12  How.  Pr.  170.) 

In  Pacific  Mail  Steamship  Co.  v.  Lading.  (7  Ab.  N.  S.  37,)  the  plaintiff,  upon  its 
own  motion  had  an  order  of  injunction  vacated,  and  subsequently  obtained  an 
order  of  discontinuance.  Held,  that  the  first  order  showed  that  the  injunction  was 
not  deemed  maintainable,  and  the  second  order,  taken  in  connection  with  the  first, 
was  a  final  decision  that  the  plaintiff  was  not  entitled  to  the  injunction  ;  and  that 
an  order  of  reference  might  be  granted,  to  ascertain  the  defendant's  damages. 

It  is  not  necessary  for  the  defendants  to  enter  judgment  of  discontinuance  and 
for  costs  before  moving  for  the  order  of  reference.  The  order  of  discontinuance  is 
a  sufficient  pre-requisite.     (lb. ;  Carpenter  v.  Wright,  4  Bosw.  855.) 

When  a  reference  to  ascertain  damages  has  been  ordered,  it  is  the  duty  of  the 
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defendants  to  come  forward  and  establish,  by  evidence,  that  damages  have  been 
sustained  by  reason  of  the  injunction,  and  the  amount  of  such  damages ;  otherwise 
the  referee  will  be  justified  in  finding  "no  damages."  (Dioight  y.  Northern 
Indiana  R.  R.  Co.  54  Barb.  271.) 

Where  an  injunction  was  obtained  restraining  the  defendant  from  taking  or 
using  certain  property,  and  while  the  order  was  in  force,  the  plaintiff  carried 
away  and  appropriated  such  property,  on  the  dissolution  of  the  injunction  it  was 
held  that  the  measure  of  damages  sustained  by  reason  of  the  injunction  order 
was  the  value  of  the  property  so  converted.     (Barton  v.  Fisk,  30  N.  Y.  166.) 

An  undertaking  covers  a  lialilHy  of  the  defendant  to  his  counsel,  for  his  fees, 
as  much  as  it  does  an  actual  advance.  Hence  counsel  fees,  although  unpaid, 
may,  if  reasonable,  be  recovered  in  the  shape  of  damages  in  an  action  upon  an 
injunction  bond.     (Wilde  v.  Joel,  15  How.  Pr.  .320.) 

Inasmuch  as  it  is  the  duty  of  the  defendant  to  obey  an  injunction,  when  he 
knows  it  has  been  granted,  the  fact  that  the  court  has  not  jurisdiction  over  the 
subject-matter  of  the  action,  will  not  excuse  the  plaintiffs  and  their  sureties  from 
the  payment  of  damages  sustained  by  reason  of  the  injunction.  (Cumberland 
Coal  and  Iron  Co.  v.  Hoffman  Steam  Coal  Co.  15  Ab.  78 ;  S.  C.  39  Barb.  16.) 

In  a  note  to  Sheldon  v.  Allerton,  (1  Sandf.  701,)  it  is  said  that  it  has  been  held, 
in  various  cases,  and  may  be  deemed  the  established  practice  of  the  Superior  Court 
of  New  York :  1.  That  on  an  order  to  show  cause  why  an  injunction  should  not  be 
granted,  with  a  restraint  in  the  meantime,  the  judge  will,  in  general,  require 
security  to  the  defendant  for  damages,  as  in  §  195  (now  222)  of  the  Code.  2.  That 
the  plaintiff  e  own  undertaking'  will  not  be  received,  unless  he  will  justify  as  a 
freeholder  or  householder  and  worth  double  the  sum  specified,  over  and  above  all 
his  debts  and  liabilities.  3.  That  when  a  surety  is  required,  his  justification  must 
be  to  the  same  effect.  4.  That  when  a  plaintiff,  residing  out  of  the  state,  applies 
for  an  injunction,  he  must  furnish  an  undertaking  executed  by  a  resident  surety. 

Where  the  undertaking  provides  for  a  reference  to  ascertain  the  damages,  the 
sureties  may  or  may  not  have  notice  of  the  reference  in  the  discretion  of  the  court. 
(Methodist  Churches  of  New  York  v.  Barker,  18  N.  Y.  463^66.) 

A  report  of  a  referee,  as  to  damages,  must  be  confirmed  before  the  court  will 
entertain  an  application  for  leave  to  prosecute  the  bond.  (G-rijjing  v.  Slate,  5 
How.  Pr.  205 ;  S.  C.  3  Code  Rep.  213.)  So  where  a  report  is  required  for  the 
purpose  of  enabling  the  court  to  make  some  decree  or  discretionary  order,  it 
requires  confirmation.  (lb.)  If  the  report  does  not  conform  to  the  order  of 
reference — as  if  he  reports  the  facts,  but  not  the  damages  sustained  by  reason  of 
the  injunction — it  will  not  be  confirmed.  (Taaks  v.  Schmidt,  19  How.  Pr.  413.) 
Where  a  referee's  report  fixed  the  damages  sustained  by  reason  of  an  injunction 
at  a  sum  to  be  ascertained  in  another  action,  it  was  held  that  the  report  could  not 
be  confirmed  until  the  determination  of  that  action.     (S.  C.  18  Ab.  307,  334.) 

The  plaintiff  in  the  action  is  not  liable  upon  the  undertaking  of  sureties  to  pay 
damages,  unless  he  signs  it  as  obligor.  The  right  to  a  reference  exists  only  as 
against  those  who  sign  the  undertaking.  (Patterson  v.  Bloomer,  9  Ab.  N.  S.  27.) 
The  remedy  against  a  plaintiff  who  procures  an  injunction  in  a  case  in  which  he 
is  not  entitled  to  it  is  only  by  an  action  at  law  for  damages,  unless  he  is  a  party 
to  the  undertaking.     (lb. ;  Leavitt  v.  Dabney,  id.  373.) 

A  reference  and  report  upon  the  damages  sustained  by  reason  of  the  injunction, 
and  a  confirmation  thereof  by  the  court,  are  conclusive  upon  the  sureties  in  an 
undertaking'  in  an  action  against  them.  (Methodist  Churches  of  N.  Y.  v.  Barker, 
18  N.  Y.  463.) 

After  the  assessment  of  damages  by  a  referee,  if  the  plaintiff  refuses  to  pay  the 
amount  so  assessed,  the  court  may  enforce  payment  thereof  by  attachment.  (Pat- 
terson v.  Bloomer,  7  Ab.  N.  S.  376.) 

An  undertaking  given  under  §  222  of  the  Code,  on  granting  an  injunction,  and 
made  to  secure  the  damages  "sustained  by  reason  of  the  injunction,"  does  not 
cover  the  expenses  of  an  unsuccessful  motion  to  set  aside  the  injunction,  nor  costs 
or  counsel  fees  or  other  expenses  of  defending  the  action.  (Allen  v.  Brown,  5 
Lans.  511.) 

The  court  has  not  power  to  make  an  order  for  the  payment  of  damages  sus- 
tained by  the  defendant,  by  reason  of  an  injunction  to  which  the  plaintiff  was  not 
entitled,  after  the  entry  of  a  final  judgment 'containing  no  provision  directing  pay- 
ment by  the  plaintiff,  6f  such  damages ;  nor  has  the  court  power  to  award  such 
damages,  in  the  judgment,  as  against  a  plaintiff  who  has  not  signed  an  undertak- 
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If  the  officer  neglects  to  take  a  bond  on  allowing  an  injunction,  in  a 
proper  case,  the  party  may  make  a  special  application  to  the  court 
for  relief. (p) 

*It  has  been  decided  by  the  chancellor  that  where  the  surety  [*623] 
in  a  bond  of  this  nature  is  a  material  witness  for  the  complainant,  he 
may  be  discharged  by  order  of  the  court,  and  his  bond  be  given  up 
and  cancelled,  upon  the  complainant's  giving  new  security  to  be 
approved  of  by  a  master,  upon  due  notice  to  the  defendant  of  the  time 
and  place,  of  the  approval  of  the  new  sureties. (q) 

Methods  of  applying  for.]  An  injunction  may  be  applied  for  ex 
parte,  upon  notice,  or  upon  an  order  to  show  cause. 

Ex  parte  applications.]^)  The  application  is  always  ex  parte  if 
made  before  the  defendant  has  appeared  in  the  cause. (r)  But  no  ex 
parte  order  can  be  granted,  either  on  a  supplemental  bill  or  otherwise, 
after  the  defendant  has  appeared  in  the  original  suit.(.«) 

(p)  Cayuga  Bridge  Co.  v.  Mapee,  supra, 
(q)  Pomeroy  v.  Avery,  9  Paige,  591. 
(r)  See  Rule  16. 

(s)  Rule  30.  Marnsco  v.  Boiton,  2  Ves.  sen.  112.  Perry  v.  Welldr,  3  Russ.  519.  Bloomfielcf 
v.   Snowden,  2  Paige,  355. 


ing.  (Leavitt  v.  Dabney,  9  Ab.  N.  S.  373.)  In  this  case,  the  rules  applicable  to 
the  subject  are  thus  stated,  by  Monell,  J.  :  1.  The  court  has  no  power  by  its  judg- 
ment in  the  action,  to  award  damages  against  the  plaintiff.  2.  The  only  indem- 
nity to  a  defendant,  in  an  injunction  suit,  is  the  undertaking  required  by  the  Code. 
3.  The  liability  upon  the  undertaking  arises  only  after  final  judgment  dissolving 
the  injunction.  4.  After  such  final  judgment,  the  defendant's  damages  may  be 
ascertained  by  a  reference.  5.  The  amount  ascertained  by  the  referee  is  conclu- 
sive upon  the  persons  signing  the  undertaking.  6.  Only  an  action  at  law  can  be 
maintained  on  the  undertaking,  in  which  action  the  amount  ascertained  by  the 
referee  will  be  the  measure  of  recovery.  ' 

On  an  assessment  of  damages  upon  an  undertaking  given  upon  the  granting  of 
a  temporary  injunction,  counsel  fees  upon  trial  are  not  allowable,  save  where 
they  are  incurred  solely,  or  principally,  because  of  the  injunction.  (Disbrow  v. 
Garcia,  52  N.  Y.  650.)  They  will  not  be  allowed  where  the  principal  question 
determined  was  as  to  the  title  to  certain  personal  property,  not  as  to  the  right  to 
the  use  and  disposition  thereof  during  the  pendency  of  the  action.  (lb.  See 
Andrew  v.  Glenville  Woolen  Co.  50  N.  Y.  282.) 

Counsel  fees  for  the  trial  of  an  action  in  which  a  temporary  injunction  has  been 
issued  cannot  be  recovered  as  damages,  upon  the  undertaking  given  upon  the 
granting  of  the  injunction,  unless  it  appears  that  such  expenses  were  incurred  by 
reason  of  the  injunction.  (Hovey  v.  Rubber  Tvp  Pencil  Co.  50  N.  Y.  335 ;  S.  C. 
12  Ab.  N.  S.  360.)  A  party  is  entitled  to  damages  for  all  expenses  which  he  has 
f  incurred  for  fees  and  legal  expenses  incurred  in  removing  the  temporary  injunc- 
tion, and  also  any  damages  to  his  business,  or  otherwise,  necessarily  resulting 
from  it.     (lb. ;  Andrews  v.  Glenville  Woolen  Co.  50  N.  Y.  282,  distinguished.) 

(23)  An  injunction  will  not  be  granted  on  an  ex  parte  application,  or  if  granted, 
it  will  be  dissolved  when  it  appears  that  the  refusal  to  grant,  or  the  dissolution, 
cannot  lead  to  any  injury,  or  cause  any  loss  to  the  plaintiff,  which  cannot  be 
repaired  in  damages,  or  affect  the  merits  of  the  controversy,  on  a  trial  in  due 
course.     (Wing  v.  Fairhaven,  8  Cush.  363.) 

Injunctions  granted  ex  parte  ai-e  not  intended  to  have  legal  effect  for  a  longer 
period  than  ten  days,  within  the  spirit  of  §  223  of  the  Code,  and  Rule  94  of  the 
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Applications  upon  notice.]  After  the  defendant  has  appeared,  he  is 
entitled  to  notice  of  every  application  for  an  injunction  against  him;(i) 
unless  the  threatened  danger  is  imminent,'  and  notice  to  him  would  be 
prejudicial.(w)  In  that  case  an  order  to  show  cause  should  be  obtained, 
in  the  manner  hereafter  stated.  (24) 

(«)  Isnard  v.  Cazeaux,  1  Paipre,  39.    Hart  v.  Small,  4  id.  551. 

(u)  Allard  v.  Jones,  15  Ves.  605.  l'ctlev  v.  Eastern  Counties  Railway,  8  Sim.  483.  Acraman 
v.  Bristol  Dock  (Jo.  1  Buss.  &  My.  321.     Collard  v.  Cooper,  6  Mad.  190.    Drew  on  Inj.  367,  8. 


Supreme  Court.     (Town  of  Middletown  v.  -Handout  &  Oswego  JR.  R.  Co.  43  How. 
4S1 ;  S.  C.  12  Ab.  Pr.  289.) 

(24)  Notice  of  application  foe. 

After  the  defendant  has  answered,  an  injunction  cannot  be  allowed,  except 
upon  notice,  or  upon  an  order  to  show  cause.  But  in  such  a  case,  the  defendant 
may  be  restrained  until  the  decision  of  the  court  or  judge,  granting  or  refusing 
the  injunction.     (Code,  §  221.) 

At  any  time  before  answer,  the  court  has  power  to  grant  an  injunction,  without 
notice ;  notwithstanding  the  defendant  may  have  served  notice  of  appearance, 
Becker  v.  Hager,  S  How.  Pr.  68 ;)  a  power,  however,  which,  it  is  said,  will  not 
often  be  exercised,  in  such  cases,  as  the  plaintiff  can  always  obtain  the  same 
remedy  by  an  order  to  show  cause,  with  a  temporary  injunction  in  the  meantime, 
and  until  the  order  shall  have  been  made  absolute,  or  denied.  (Van  Sant.  Eq. 
Pr.  339.) 

"Whenever  any  duty  shall  he  devolved  by  law  upon  any  state  officer,  or  board 
of  officers,  no  injunction  can  be  issued  to  restrain  such  officer  or  board,  or  any 
person  employed  by  them,  or  to  prevent  the  execution  of  such  law,  except  upon  a 
notice  of  eight  days.  (Laws  of  1851,  p.  920.)  Nor  can  an  injunction  to  suspend 
the  general  and  ordinary  business  of  a  corporation  be  granted,  without  due 
notice  of  the  application,  except  in  certain  specified  cases.  (Code,  §  224.)  The 
act  6f  1870,  (Laws,  ch.  171,)  provides  that  an  injunction  to  suspend  the  general 
and  ordinary  business  of  a  corporation,  or  a  joint  stock  association,  to  restrain  or 
prohibit  any  director,  trustee  or  manager  of  a  corporation  from  the  performance 
of  his  duties  as  such,  shall  not  be  granted,  except  by  the  court,  and  upon  a 
notice  of  at  least  eig'ht  days  of  the  application  therefor,  to  the  proper  officers 
of  the  corporation,  or  to  the  director,  trustee  or  manager  to  be  restrained  or 
enjoined. 

The  notice  should  specify  the  papers  on  which  it  is  intended  to  make  the 
motion.  The  usual  form  is,  "  on  the  affidavits  with  copies  of  which  you  are  here- 
with served,  and  the  pleadings  and  proceedings  in  this  action."  (Van  Sant.  Eq. 
Pr.  359.)  It  should  also  clearly  express  the  object  of  the  motion ;  for  the  court 
will  not  extend  the  order  beyond  the  notice.     (lb.) 

On  an  application  for  an  order  that  the  defendant  show  cause  why  an  injunction 
should  not  issue,  and  that  in  the  meantime  he  be  restrained  from  the  acts  from 
doing  which  he  was  sought  to  be  enjoined,  it  was  held  that,  to  dispense  with  the 
ordinary  notice,  a  case  of  pressing  necessity  must  be  made  out.  (Androvette  v. 
Bovine,  15  How.  Pr.  75 ;  S.  C.  4  Ab.  440.) 

By  the  55th  Equity  Rule  of  the  United  States  courts,  whenever  an  injunction  to 
stay  proceedings  is  asked  for,  by  the  bill,  if  the  defendant  does  not  enter  his 
appearance  and  plead,  demur  or  answer  within  the  time  prescribed,  the  plaintiff 
will  be  entitled  as  of  course,  upon  motion  without  notice,  to  such  injunction.  But 
special  injunctions  are  gi'antable  only  upon  due  notice  to  the  other  party,  by  the 
court,  in  term,  or  by  a  judge  thereof,  in' vacation,  after  a  hearing,  which  may  be 
ex  parte,  if  the  adverse  party  does  not  appear  at  the  time  and  place  ordered. 

And  as  injunctions  cannot  be  granted,  in  the  U.  S.  courts  without  notice,  all  injunc- 
tions granted  by  them  are  special.  (Penny  v.  Parker,  1  "Woodb.  &  Minot,  280. 
See  Elmslie  v.  Bel.  &  Schuylkill  Canal  Co.  4  Wharf.  424 ;  Pom-  v.  Carlton,  3  Sumn. 
93 ;  Hall  v.  McPherson,  3  Bland,  529.) 
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The  time  of  the  notice  is  the  same  as  that  required  upon  all  special 
motions,  (v) 

The  32d  rule  directs  that  an  order  for  an  injunction  to  suspend  the 
general  and  ordinary  business  of  a  bank  or  other  monied  corporation, 
upon  the  bill  or  petition  of  any  person  other  than  the  attorney  general, 
or  a  bank  commissioner,  shall  not  in  any  case  be  granted  by  a  vice- 
chancellor,  without  due  notice  of  the  application,  to  the  proper  officers 
of  the  corporation ;  unless  the  complainant  shall  give  to  the  corpora- 
tion a  bond  in  the  penalty  of  at  least  §10,000,  conditioned  to  pay  all 
damages  which  the  corporation  may  sustain  by  reason  of  the  injunction 
if  it  shall  afterwards  appear  to  have  been  unnecessarily  or  improperly 
issued.  (25) 

An  application  for  an  injunction  maybe  opposed  upon  the  merits  as 
contained  in  the  bill,  but  nothing  extrinsic  will  be  allowed. (to)  The 
court  will  confine  itself  to  the  facts  stated  in  the  bill,  and  to  the  answer, 
if  any,  to  those  facts,  (x) 

Where  the  complainant  gives  notice  to  the  defendant  of  an  applica- 
[*624]  tion  *to  the  court  for  a  preliminary  injunction,  whether  a 
temporary  injunction  is   or  is   not  allowed  in  the  mean  time,  the 

()))  See  Kule  89. 

{id)  Kose  v.  Hamilton,  1  Dessans.  137. 

(a;)  4  Gill  &  Jolin.  liep.  7. 


(25)  Section  224  of  the  Code  provides  that  an  injunction  to  suspend  the  general 
and  ordinary  business  of  a  corporatioii  shall  not  be  granted,  except  by  the  court, 
or  a  judge  thereof.  Nor  shall  it  be  granted  without  due  notice  of  the  application 
therefor,  to  the  proper  officers  of  the  corporation  ;  except  where  the  people  of  the 
state  are  a  party  to  the  proceeding,  and  except  in  proceedings  to  enforce  the  lia- 
bility of  stockholders  in  corporations  and  associations  for  banking  purposes,  as  such 
proceedings  are  provided  by  law;  unless  the  plaintiff  shall  give  a  written  under- 
taking, executed  by  two  sufficient  sureties,  to  be  approved  by  the  court  or  j  tidge, 
to  the  effect  that  the  plaintiff  will  pay  all  damages,  not  exceeding  the  sum  to  be 
mentioned  in  the  undertaking,  which  such  corporation  may  sustain  by  reason  of 
the  injunction,  if  the  court  shall  finally  decide  that  the  plaintiff  was  not  entitled 
thereto. 

The  act  of  1870  (Laws,  Ch.  171,)  provides  that  an  injunction  to  suspend  the 
general  and  ordinary  business  of  a  corporation,  or  a  joint  stock  association,  to 
restrain  or  prohibit  any  director,  trustee  or  manager  of  a  corporation  or  joint  stock 
association  from  the  performance  of  his  duties  as  such,  shall  not  be  granted,  except 
by  the  court,  and  upon  a  notice,  of  at  least  eight  days,  of  the  application  therefor, 
,  to  the  proper  officers  of  the  corporation,  or  to  the  director,  trustee  or  manager  to 
be  enjoined  or  restrained.  And  that  an  injunction  granted  for  any  of  the  said 
purposes,  except  by  the  court  and  upon  the  notice  in  said  act  prescribed,  shall  be 
void. 

It  has  been  held  that  an  injunction  forbidding  a  railroad  company  to  lease  or 
sell  any  part  of  its  property  would  suspend  the  "general  and  ordinary  business 
of  a  corporation,"  within  §  224  of  the  Code,  and  cannot  be  granted  by  a  county 
judge.  (Tuion  of  Middletown  v.  Ronclout  &  Oswego  R.  R.  Co.  12  Ab.  N.  S.  276.) 
And  it  seems  that  an  injunction  restraining  the  corporation  from  entering  into  a 
particular  contract  for  the  building  and  equipping  of  the  road,  would  be  of  the 
same  nature.     (lb.) 
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defendant  may  introduce  affidavits  in  opposition  to  the  application  for 
the  inj  unction. (y) 

Applications  upon  orders  to  show  cause.]  If  the  vice-chancellor  «or 
master  to  whom  application  for  an  injunction  is  made,  thinks  the 
defendants,  or  any  of  them,  should  be  heard  on  the  question,  before 
the  injunction  is  granted,  he  may  refuse  to  allow  the  same  ex  parte, 
and  instead  thereof  may  direct  an  order  to  be  entered  requiring  the 
defendant  to  show  cause  before  the  court  on  a  regular  motion  day,  or 
some  day  in  term,  why  the  injunction  should  not  be  granted.  He 
may  also  direct  on  which  of  the  defendants  the  bill  and  order  to  show 
cause  shall  be  served,  and  the  time  and  manner  of  such  service. (2)  (26) 

Where  the  facts  upon  which  an  injunction  rests  are  not  within  the 
complainant's  own  knowledge,  he  should  state  the  facts  in  his  bill  as 
upon  his  information  and  belief,  and  annex  the  affidavit  of  the  person 
from  whom  he  obtained  the  information,  or  of  some  other  person  who 
can  swear  positively  to  the  truth  of  the  material  allegations  in  the  bill. 
Where  such  affidavits  cannot  be  procured,  the  complainant,  upon  show- 
ing a  sufficient  excuse  in  the  bill,  will  be  entitled  to  an  order  to  show 
cause  why  an  injunction  should  not  be  granted.     And  upon  a  bill  thus 

{y)  Village  of  Seneca  Palls  v.  Matthews,  9  Paige,  5M. 
(z)  Eule32. 


(26)  Oedbr  to  show  cause. 

Section  223  of  the  Code  directs  that  if  the  court  or  judge  deem  it  proper  that 
the  defendant,  or  any  of  several  defendants,  should  be  heard  before  granting 
the  injunction,  an  order  may  be  made  requiring  cause  to  be  shown,  at  a  specified 
time  and  place,  why  the  injunction  should  not  be  granted ;  and  the  defendant 
may  in  the  meantime  be  restrained.     (See  Cal.  Pr.  Act,  §  116.) 

Rule  94  of  the  Supreme  Court  requires  that  whenever  an  injunction  shall  be 
granted  ex  parte,  the  order  granting  it  shall  contain  an  order  to  show  cause,  on 
some  day  within  ten  days,  why  such  order  should  not  be  continued  in  force. 

In  order  to  dispense  with  the  ordinary  notice  of  an  application  for  an  order  to 
show  cause  why  an  injunction  should  not  issue,  and  that  he  be  restrained  in  the 
meantime,  a  case  of  pressing  necessity  must  be  made  out.  (Androvette  v.  Bourns, 
15  How.  Pr.  75 ;  S.  C.  4  Ab.  440.) 

In  Florence  v.  Bates,  (2  Code  R.  110.)  where  an  ex  parte  application  for  an 
order  to  show  cause  was  made,  the  defendant,  on  the  return  of  the  order,  was 
allowed  to  show  cause  by  his  answer,  and  also  by  affidavits  of  new  matter,  made 
by  third  persons.  But  it  was  held  that  the  plaintiff'  was  entitled  to  put  in  affida- 
vits in  answer  to  the  new  matter  set  up  by  the  defendant.  (See  also  Childs  v. 
Fox,  18  Ab.  112;  S.  C.  2  Rob.  650.) 

Orders  to  show  cause  are  not  granted  as  a  matter  of  course  ;  nor,  as  a  general 
rule,  without  a  notice  of  eight  days.     (Androvette  v.  Bowen,  15  How.  Pr.  75.) 

When  it  appears,  on  the  return  of  an  order  to  show  cause,  that  the  court  has  no 
jurisdiction  over  the  person  of  a  defendant — as  that  he  is  a  foreign  consul — this  is 
sufficient  to  discharg-e  him  from  the  force  of  the  injunction.  (Sippile  v.  Albites,  5 
Ab.  1ST.  S.  76.) 

The  object  of  the  practice  of  granting  an  order  to  show  cause,  before  granting 
an  injunction,  is  to  enable  the  parties  to  present  the  case  on  the  merits.  (Hicks 
v.  Michael,  15  Cal.  107.) 
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framed  and  verified  by  the  complainant's  oath  as  to  his  information 
and  belief,  the  injunction  master  may  allow  a  temporary  injunction, 
when  necessary,  until  the  time  for  showing  cause  arrives. (a) 

So  if  a  temporary  injunction  is  necessary,  to  prevent  irreparable 
injury  before  regular  notice  of  the  application  can  be  given  for  a 
general  injunction,  the  court  will  grant  an  order  to  show  cause,  and 
allow  such  temporary  injunction  in  the  mean  time. (b) 

If  the  order  to  show  cause  is  not  directed  to  be  entered  by  the  vice- 
chancellor  or  master,  under  the  32d  rule,  application  must  be  made  to 
the  court  for  it,  ex  parte.  And  the  defendant  must  be  served  with  a 
copy  of  the  order  and  of  the  papers  on  which  it  is  founded,  (if  they 
have  not  already  been  served,)  the  same  length  of  time  before  the  day 
for  showing  cause  as  in  the  case  of  special  motions ;  unless  the  court 
directs  a  shorter  notice,  (c) 

The  defendant,  whether  a  temporary  injunction  is  or  is  not  allowed 
[*625]  *in  the  mean  time,  may,  at  the  time  of  showing  cause, 
introduce  affidavits  in  opposition  to  the  application  for  an  injunc- 
tion.^) 

Methods  of  allowing.']  If  the  writ  is  allowed  by  the  chancellor,  or  a 
vice-chancellor  in  a  case  before  him,  the  bill  is  endorsed,  "  Let  an 
injunction  issue  pursuant  to  the  prayer  of  the  within  bill ; "  or  as 
modified  by  the  court :  which  endorsement  is  signed  by  him. 

In  other  cases,  the  allowance  is  in  the  form  of  a  certificate  endorsed 
upon  the  bill  as  follows :  "  I  certify  that  I  have  perused  the  within  bill, 
and  am  of  opinion  that  an  inj  unction  should  be  issued,  pursuant  to  the 
prayer  thereof.  C.  H.,  Injunction  Master." 

"March ,  1843. 

When  the  injunction  is  allowed  by  an  injunction  master,  or  by  a  vice- 
chancellor  acting  as  injunction  master,  the  certificate  of  allowance,  in 
cases  where  by  the  31st  rule,  security  is  required  to  be  taken,  should 
contain  the  additional  clause — "on  the  complainant's  filing  a  bond 
[either  with  or  without  sureties,  as  the  master,  etc.  may  direct]  in  the  penal 
sum  of dollars. "(e) 

An  injunction  allowed  by  the  vice-chancellor  before  whom  the  bill  is 
filed,  the  order  for  which  is  entered  on  his  fiat  with  the  clerk,  will  be 
presumed  to  have  been  allowed  by  him  in  his  character  of  judge  of  the 
court,  in  case  the  injunction  would  have  been  irregular  if  allowed  by 

(a)  Campbell  v.  Morrison ,  7  Paige,  157. 
(6)  Bloomfield  v.  Snowden,  2  id.  355. 

(c)  Kule  114. 

(d)  Village  of  Seneca  Palls  v.  Matthews,  9  Paige,  504. 

(e)  See  Rule  31. 
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him  in  the  character  of  an  injunction  master  merely.(/)  And  where 
an  injunction  is  allowed  by  the  vice-chancellor  before  whom  the  cause 
is  pending,  the  certificate  or  fiat  should  be  so  drawn  as  to  enable  the 
clerk  to  ascertain  whether  the  order  is  to  be  entered  as  a  special 
order  made  by  the  court,  or  as  an  order  made  upon  the  certificate  of 
the  vice-chancellor  in  the  character  of  injunction  master. (g) 

Order  for.]  Every  injunction  must  have  an  order  of  the  court  to 
•warrant  it,  in  whatever  manner  it  may  have  been  allowed.  And  the 
order  should  be  entered  before  the  writ  is  sealed  and  issued. 

Issuing  writ.](27)  If,  on  presenting  the  bill,  with  the  allowance  or 
certificate  endorsed  thereon,  to  the  register  or  clerk,  the  proceedings 
appear  to  be  regular,  he  will,  after  having  entered  the  order,  sign, 
seal,  and  issue  the  injunction.  But  if  he  discovers  that  the  statute 
relative  to  injunctions,  has  not  been  complied  with,  by  the  master 

(/)  Melick  v.  Drake.  6  Paige,  470. 
(g)  M.  ib. 


(27)  At  what  time  to  be  granted. 
An  injunction  may  be  granted  at  the  time  of  commencing  the  action,  or  at  any- 
time afterwards,  before  judgment,  upon  its  appearing  satisfactorily  to  the  court 
or  judge,  by  the  affidavit  of  the  plaintiff,  or  of  any  other  person,  that  sufficient 
grounds  exist  therefor.  (Code,  §  220.)  But  after  the  defendant  has  answered,  an 
injunction  cannot  be  allowed,  unless  upon  notice,  or  an  order  to  show  cause  ;  yet 
in  such  a  case,  the  defendant  may  be  restrained  until  the  decision  of  the  court  or 
judge  granting  or  refusing  the  injunction.     (Code,  §  221.\) 

The  papers  may  be  presented  to  the  court  or  judge,  and  the  injunction  allowed, 
before  the  suit  is  actually  commenced,  either  by  the  service  of  the  summons  or 
delivery  to  the  sheriff  to  be  served.  But  an  injunction  cannot  regularly  be  served 
before  suit  commenced.  (Van  Sant.  Eq.  Pr.  119.)  The  usual  practice  is  to  serve 
the  summons  and  injunction  order,  with  the  complaint  and  affidavits  on  which  the 
order  has  been  allowed,  together.  (Ib.)  An  injunction  order  cannot  become 
operative  until  the  summons  has  been  served.  But  it  may  be  signed  by  the  judge, 
preparatory  to  service  of  summons,  and  be  delivered  to  be  served  with  the  sum- 
mons. (Lepngwellv.  Chare,  19  How.  Pr.  54;  S.  C.  10  Ab.  472;  5  Bosw.  703.) 
If,  however,  the  order  is  made  upon  affidavits  alone,  and  no  complaint  is  after- 
wards filed,  or  relief  in  any  way  demanded,  the  injunction  will  not  be  sustained. 
(People  ex  rel.  Mayor,  etc.  v.  Judges  of  New  York  Com.  Pleas,  3  Ab.  181.) 

It  is  not  necessary  that  a  formal  complaint  should  precede  or  accompany  an 
injunction.  Where  the  summons  was  served,  and  the  action  commenced,  at  the 
same  time  with  the  granting  or  serving  of  the  injunction,  held,  the  affidavits 
being  sufficient,  that  the  order  was  sustainable,  (Mattice  v.  (xifford,  16  Ab.  246  ; 
Morgan  v.  Quackenbush,  22  Barb.  72.)  Section  220  of  the  Code,  is  the  controlling 
section  on  the  subject  of  time.     (Ib.) 

-In  California  a  plaintiff  is  entitled  to  an  injunction  at  the  time  of  issuing  the 
summons,  on  the  complaint  alone,  if  it  makes  a  proper  case  and  is  verified  in 
the  manner  stated  in  §  113  of  the  Practice  Act ;  and  the  verification  may  be  by 
the  plaintiff,  or  some  one  in  his  behalf.  But  if  he  asks  for  an  injunction  at  any 
time  thereafter,  he  must  do  so  upon  affidavits  (H'alkenburg  v.  Lucy,  35  Cal.  52.) 
The  injunction  may  be  granted  at  any  time  after  the  issuing  of  the  summons, 
before  judgment,  upon  affidavits.  The  complaint  in  the  one  case,  and  the  affi- 
davits in  the  other,  shall  show  satisfactorily  that  sufficient  grounds  exist  therefor. 
(Cal.  Pr.  Act,  §  113.) 

243 


g26  INTERLOCUTORY  APPLICATIONS,  B-TC.  [Book  III. 

allowing  the  same,  he  should  not  issue  the  process  without  the  special 
directions  of  the  court. (h) 

Whenever  an  injunction  has  issued  irregularly,  the  defendant  is 
[*626]  entitled  *to  have  the  order  discharged;  but  any  act  of  his 
founded  upon  it  is  a  waiver  of  the  irregularity. (i)  It  has  accordingly 
been  determined  that  a  defect  in  the  injunction  will  be  cured  by  the 
defendant  putting  in  his  answer  and  moving  to  dissolve. (A) 


SECTION    VI. 

TO    STAT    PROCEEDINGS   AT   LAW.(28) 

1.  Where  cause  is  rwt  at  issue.~\  When  an  injunction  bill  is  filed  to 
stay  proceedings  in  a  suit  at  law,  the  complainant  must  state  in  his  bill 
the  situation  of  such  suit,  and  whether  an  issue  is  joined,  or  a  verdict 

(ft)  Jenkins  v.  Wilde,  2  Paige,  394. 

(i)  Travers  v.  Lord  Stafford,  2  Ves.  20,  22.    Eden  on  Inj.  88. 

(k)  Davile  v.  Peacock,  Barnard,  27.    Parker  v.  Williams,  4  Paige,  439. 


(28)  Injunctions  will  sometimes  be  granted  to  stay  proceedings  in  other  comets, 
as  well  as  in  courts  of  common  law.  (3  Dan.  Ch.  Pr.  3d  Am.  ed.  1728.)  Ordinarily, 
when  two  courts  have  a  concurrent  jurisdiction  over  the  same  thing-,  whichever 
court  was  first  possessed  of  the  cause  has  a  right  to  proceed  with  it.  (Nicholas 
v.  Nicholas,  Prec.  in  Ch.  547.)  But  there  are  some  subjects  which  are  proper 
only  for  the  cognizance  of  the  court  of  chancery,  and  upon  those  subjects  it  will 
always  interfere.  Hence,  wherever  there  is  a  trust,  or  anything  in  the  nature  of 
a  trust,  it  will  stop  the'  prosecution  of  a  suit  in  the  ecclesiastical  courts  for  the 
payment  of  a  legacy,  notwithstanding  those  courts  have  an  original  jurisdiction 
in  respect  to  legacies.  (Anon.  1  Atk.  491.  See  Stonehouse  v.  Stonehouse,  1  Dick. 
98;  Smithy.  Kempson,  2  id.  769.)  It  has  also  interfered  in  this  way  when  a 
father  was  suing  for  a  legacy  bequeathed  to  an  infant  child ;  because  the  court 
of  chancery  can  give  proper  directions  for  securing  and  improving  the  fund, 
which  the  spiritual  courts  are  unable  to  do.  (Nicholas  v.  Nicholas,  Prec.  in  Ch. 
547.  llotlieram  v.  Fanshaw,  3  Atk.  629 ;  Harrell  v.  Waldron,  1  Vera.  2".)  It 
was  also  interposed  where  a  legacy  was  given  to  a  married  woman,  and  the 
husband  instituted  a  suit  for  it  in  the  spiritual  court ;  because  those  courts  have 
no  authority  to  require  him  to  make  a  suitable  provision  for  the  wife  and  family  ; 
and  therefore,  to  allow  such  a  suit  to  proceed  would  enable  the  husband  to  do  an 
injustice  to  her  rights,  and  to  defeat  the  equity  to  a  settlement.  (Tanfield  v. 
Davenport,  Toth.  114 ;.  Meals  v.  Meals,  1  Dick.  373.  See  also  Anon.  3  Atk.  350.) 
In  Walker  v.  Wainwright,  (16  Barb.  486,)  on  a  motion  to  restrain  a  bishop  from 
passing  sentence  against  a  priest,  the  court  held  that  the  only  ground  on  which  it  can 
exercise  any  jurisdiction  in  such  a  case  is,  that  the  threatened  action  of  the  bishop 
may  affect  the  civil  rights  of  the  priest. 

In  granting  an  injunction  to  restrain  proceedings  in  a  foreign  court,  cnancery 
of  course  does  not  attempt  to  direct  or  control  such  court ;  but,  without  respect  to 
the  subject  matter  of  dispute,  it  considers  the  equities  between  the  parties,  and 
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or  judgment  obtained.(Z)  If  the  bill  does  not  state  the  situation  of  the 
suit  at  law,  no  injunction  to  stay  proceedings  therein  can  be  granted,  (to) 
If  no  issue  has  been  joined  or  judgment  obtained  in  such  suit,  and  the 
bill  is  not  a  mere  bill  of  discovery,  or  to  aid  the  defence  in  the  suit  at 
law,  the  vice-chancellor  or  master  on  whose  certificate  the  injunction  is 
granted,  must  direct  a  provision  to  be  inserted  therein,  that  the 
defendant  be  at  liberty  to  proceed  to  judgment  at  law,  without  pre- 
judice to  the  equitable  rights  of  the  complainant,  notwithstanding  the 
injunctioH.(w) 

But  upon  application  to  the  court  and  sufficient  cause  shown,  the 
complainant  may  have  an  absolute  injunction  to  stay  all  proceedings, 
or  all  proceedings  after  issue  joined.(o) 

Where  the  complainant's  bill  prays  relief  as  well  as  discovery,  the 
injunction  master  must  direct  the  insertion  of  the  provision  required  by 
the  second  clause  of  the  33d  rule,  except  in  those  cases  where  the  only 
relief  prayed  for  is  such  as  will  be  necessary  to  aid  the  complainant  in 
his  defence  to  the  suit  at  law.(p) 

2.   Where  the  cause  is  at  issue  and  before  trial.]     It  is  provided  by 

(Z)  Rule  33. 

(m)  Teller  v.  Van  Densen,  3  Paige,  33. 

(»)  Rule  33. 

(o)  Idem. 

(p)  Melick  v.  Drake,  6  Paige,  470. 


decrees  in  personam  according  to  those  equities.  (3  Dan.  Ch.  Pr.  1730,  3d  Am. 
ed;  Story  Eq.  Jur.  §  899  ;  Wharton  v.  May,  5  Ves.  71,  note  a;  Eden  on  Inj.  3d 
Am.  ed.  176.)  The  jurisdiction  of  the  court  may  be  upheld  'whenever  the  parties, 
or  the  subject,  or  such  a  portion  of  the  subject,  are  within  the  jurisdiction,  that 
an  effectual  decree  can  be  made  and  enforced,  so  as  to  do  justice.  ( Ward  v. 
Arredonde,  Hopk.  213.  See  Mead  v.  Merritt,  2  Paige,  404 ;  Mitchell  v.  Bunch, 
id.  606 ;   Lord  Cranstoun  v.  Johnston,  3  Ves.  Jr.  170,  note  a.) 

It  is  now  held  that  whenever  the  parties  are  resident  within  a  country,  the  courts 
of  that  country  have  full  authority  to  act  upon  them  personally,  with  respect  to 
the  subject  of  suits  in  a  foreign  country,  as  the  ends  of  justice  may  require  ;  and 
with  that  view,  to  order  them  to  take  or  to  omit  to  take,  any  steps  or  proceedings 
in  any  other  court  of  justice,  whether  in  the  same  or  any  foreign  country.  There 
is  an  exception  to  this  doctrine,  which  is,  that  the  state  courts  cannot  enjoin  pro- 
ceedings in  the  courts  of  the  United  States ;  nor  the  latter  in  the  former  courts. 
(Rogers  v.  Cincinnati,  5  McLean,  337.) 

The  only  question  is,  whether  the  ends  of  justice  require  that  the  court  of 
chanceiy  should  interfere.  This  depends  upon  the  special  circumstances,  such  as 
whether  the  court  of  chancery  has  better  means  of  determining  both  the  law  and 
the  facts  of  the  case,  (Bushby  v.  Mnnday,  5  Mad.  297 ;  Bunbury  v.  Bunbury,  1 
Beav.  318 ;)  or  where  two  suits  are  instituted  for  the  same  matter,  in  all  respects, 
and  there, has  been  a  decree  and  adjudication  in  this  country ;  or  where  there  are 
questions  in  the  cause,  which  must  be  decided  according  to  the  principles  of 
equity,  before  it  can  appear  whether  the  parties  have  a  clear  equitable  as  well  as 
a  legal  title  to  the  rights  they  claim.  (3  Dan.  Ch.  Pr.  3  Am.  ed.  1731 ;  Booth  v. 
Leicester,  1  Keen,  579  ;'S.  C.  3  M.  &  C.  459;  Lord  JPortarlington  v.  Soulby,  3  M. 
&  K.  104 ;  Wedderburn  v.  Wedderburn,  4  M.  &  C.  585 ;  Jones  v.  Cfeddies,  1  Ph. 
724 ;  Pemnell  v.  Roy,  3  DeG.  Mac.  &  Gor.  126.) 

245 


627  INTERLOCUTORY  APPLICATIONS,  ETC.  [Boot  III. 

statute  that  no  injunction  shall  be  issued  to  stay  the  trial  of  any  per- 
sonal action  at  issue  in  a  court  of  law,  until  the  complainant  shall 
execute  a  bond  with  one  or  more  sufficient  sureties,  to  the  plaintiff  at 
law,  in  such  sum  as  the  chancellor  or  master  shall  direct,  conditioned 
[*627]  for  the  ^payment  of  all  moneys  which  may  be  recovered  by 
such  plaintiff,  or  the  collection  of  which  may  be  stayed  by  such  injunc- 
tion, in  such  action  at  law,  for  debts  or  damages  and  for  costs  therein ; 
and  also  for  the  payment  of  such  costs  as  may  be  awarded  in  the  suit 
in  chancery. (q) 

3.  After  verdict.']  No  injunction  can  be  issued  to  stay  proceedings, 
after  verdict,  unless  a  sum  of  money  equal  to  the  amount  of  the  ver- 
dict and  costs,  shall  be  deposited  in  this  court,  or  a  bond  for  the  pay- 
ment thereof  be  given. (r) 

4.  After  judgment.]  After  judgment,  no  injunction  can  issue  to 
stay  proceedings  at  law,  unless  1.  A  sum  of  money  equal  to  the  full 
amount  of  the  judgment,  including  costs,  shall  be  first  deposited  or  a 
bond  be  given  in  lieu  thereof ;  and  2.  Unless  the  applicant,  in  addition 
to  such  deposit,  shall  also  execute  a  bond,  with  one  or  more  sureties, 
to  the  plaintiff  in  the  judgment,  in  such  sum  as  the  chancellor  or  offi- 
cer allowing  the  injunction,  shall  direct,  conditioned  for  the  payment 
of  all  such  damages  and  costs  as  may  be  awarded  to  such  plaintiff 
by  the  court,  at  the  final  hearing  of  the  cause. (s)  (29) 

lg)  2  R.  S.  188,  S 145,  (orig.  j  139  ) 
(r)  Id.  189,  i  146,  (orig.  5  140.) 
(s)   Id.  ib.  5 14S,  (orig.  5 141.) 


(29)  The  above  provisions  of  the  Revised  Statutes  have  not  been  altered  by  the 
Code.  (Cook  v.  Dickenson,  2  Sandf.  691.)  "Where  the  complaint  prayed  for  an 
injunction  to  stay  proceeding's  on  a  judgment,  and  it  was  allowed,  on  the  execution 
of  a  security  by  the  plaintiff,  in  the  form  of  an  undertaking,  as  prescribed  by  the 
Code,  it  was  held  that  the  security  ought  to  have  been  given  in  accordance  with 
the  terms  of  the  Revised  Statutes.  (Ib.  See  also  Gee  v.  Southioorth,  10  Paige, 
297  ;  Dickey  v.  Craig,  5  id.  283. 

It  is  not  necessary  that  a  judgment  creditor  of  an  insolvent  corporation,  who 
brings  suit  for  an  injunction  to  restrain  other  creditors  of  the  corporation  from 
proceeding  at  law,  and  for  the  appointment  of  a  receiver,  and  an  equitable  dis- 
tribution of  the  corporate  assets  should  give  the  bond  or  make  the  deposit  pre- 
scribed by  the  provisions  of  the  Revised  Statutes  respecting  injunctions  to  stay 
proceedings  at  law,  (2  R.  S.  188,  §  189,)  in  order  to  entitle  himself  to  the  injunc- 
tion prayed.  Such  a  case  comes  under  2  Rev.  Stat.  466.  (Hutchinson  v.  The 
JVew  York  Central  Mills,  2  Ab.  394.) 

After  judgment,  and  pending  an  appeal  therefrom,  the  court  has  no  power  to 
grant  an  injunction  in  the  same  action,  and  upon  the  appellant's  motion,  made 
upon  the  same  grounds  as  those  involved  in  the  judgment,  nor  to  renew  a  prelimi- 
nary injunction  previously  granted  and  dissolved,  in  order  to  stay  an  execution  of 
the  judgment  pending  the  appeal.     (Fellows  v.  Heermans,  13  Ab.  N.  S.  1.) 

The  process  of  injunction,  in  a  proper  case  for  staying  a  judgment,  goes  against 
the  parties ;  not  against  the  tribunal  or  its  judges.  (Western  R.  R.  Co.  v.  Nolan, 
48  N.  Y.  513.) 
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In  the  case  of  Dickey  v.  Craig,{t)  the  chancellor  decided  that  a  pro- 
ceeding by  scire  facias  by  the  executors  of  a  deceased  plaintiff,  to 
revive  a  judgment  abated  by  his  death,  is  a  proceeding  in  the  same 
suit  or  action  in  which  the  judgment  was  recovered;  and  that  to 
obtain  an  injunction  to  stay  the  executors  from  proceeding  on  such  scire 
facias,  the  complainant  must  deposit  the  amount  of  the  judgment,  or 
give  security  for  the  payment  thereof,  according  to  the  146th  and  152d 
sections  of  the  statute. 

A  complainant  who  obtains  an  injunction  to  restrain  a  sheriff  from 
paying  over  the  amount  of  a  levy,  must  also  make  the  deposit,  or  give 
the  bond  required  by  the  statute,  (u) 

But  an  injunction  to  restrain  the  plaintiff  in  a  suit  at  law  from 
proceeding  upon  his  execution  against-  a  third  person  who  is  the  de- 
fendant in  that  suit  to  sell  the  property  of  the  person  obtaining  the 
injunction,  is  not  an  injunction  to  stay  the  prpceedings  in  a  personal 
action  after  judgment,  within  the  intent  and  meaning  of  the  sections 
of  the  statute,  which  require  a  deposit  of  the  amount  of  the  judgment, 
on  the  issuing  of  an  injunction,  and  which  authorize  the  plaintiff  in 
the  judgment  to  take  the  money  out  of  court,  upon  giving  security  to 
refund,  (v) 

^Dispensing  with  deposit.]  The  chancellor  may  dispense  with  [*628] 
the  deposit  of  money,  and,  in  lieu  thereof,  direct  the  execution  of 
a  bond,  with  sureties,  conditioned  to  pay  the  amount  so  required  to  be 
deposited  whenever  ordered  by  the  court ;  or  if  a  bond  is  already 
required,  in  addition  to  such  deposit,"  the  court  may  direct  the  enlarge- 
ment of  the  penalty  and  condition  of  such  bond  as  may  be  requisite. 
But  whenever  such  deposit  is  dispensed  with,  the  bond  so  substituted 
or  enlarged  must  be  executed  by  at  least  two  sufficient  sureties. («) 

It  has  been  decided,  that  under  this  section,  none  but  the  court  can 
dispense  with  the  actual  deposit  of  the  debt  and  costs  before  the 
issuing  of  the  injunction.^) 

Sufficiency  of  sureties.]  The  sufficiency  of  the  sureties  in  any  bond 
executed  under  the  146th  or  147th  sections  of  the  statute,  is  to  be 
ascertained  either  by  the  certificate  of  a  master  or  by  the  affidavit  of 
each  surety,  stating  that  he  is  a  householder  resident  within  this 
state,  and  that  he  is  worth  a  sum  equal  to  the  amount  in  which  the 
bond  shall  have  been  required,  over  and  above  all  debts  and  demands, 

(*)    5  Paige,  2S3. 

(m)  Boker  v.  Curtis,  2  Edw.  111. 

(i> )  Hegemnn  v.  Wilson,  8  Paige,  29. 

(mj)  2  R.  S.  190,  i  152,  (orig.  1 14G  ) 

(a)  Jenkins  v.  Wilde,  2  Paige,  394. 
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And  every  such  certificate  and  affidavit  must  be  annexed  to,  or  endorsed 
on,  the  bond.(y) 

Acknowledgment  of  bond.]  Such  bond  must  also  be  duly  proved  or 
acknowledged  in  the  manner  prescribed  by  law  for  the  proof  or  ac- 
knowledgment of  deeds  of  real  estate. (2) 

Paying  over  money  deposited.]  Where  money  is  deposited  either 
under  the  146th  or  147th  sections  of  the  statute,  the  same  may  be 
paid,  on  the  order  of  the  court,  to  the  plaintiff  in  the  action  at  law, 
upon  his  executing  a  bond  to  the  people  of  this  state  in  a  penalty 
double  the  amount  so  deposited,  with  such  sureties  as  the  court  shall 
approve,  conditioned  to  pay  to  the  register  or  assistant  register,  such 
monies  and  interest,  or  any  part  thereof,  according  to  any  order  or 
decree  of  this  court. (a)  And  whenever  such  monies  shall  be  thus 
paid  over  to  the  plaintiff  at  law,  if  the  final  decision  in  this  court  be 
against  the  party  obtaining  the  injunction,  the  court  may  order  any 
bond  that  may  have  been  given  by  such  plaintiff  to  be  cancelled,  and 
shall  continue  the  injunction  to  stay  the  collection  of  the  judgment,,  or 
shall  compel  the  plaintiff  therein  to  cause  such  judgment  to  be  satis- 
fied and  discharged  of  record. (5) 

Where  an  injunction  is  obtained  to  restrain  the  plaintiff  in  a  suit 
at  law,  from  proceeding  upon  his  execution  against  a  third  person, 
[*629]  who  *is  the  defendant  in  that  suit,  to  sell  the  property  of  the 
complainant,  in  this. court,  the  party  against  whom  such  injunction 
has  been  obtained,  upon  a  deposit  of  the  amount  of  his  execution,  is 
not  entitled  as  a  matter  of  right,  to  take  the  money  out  of  court  upon 
giving  security  to  refund  the  same,  if  the  complainant  succeeds  in  his 
suit ;  as  there  is  no  privity  between  the  complainant  and  him,  and  as 
he  has  no  claim  to  the  immediate  possession  of  any  part  of  the  fund.(c) 

5.  To  stay  proceedings  after  verdict  in  ejectment.]  After  a  verdict  for 
the  recovery  of  lands  or  of  the  possession  thereof,  the  party  applying 
for  an  injunction  must  execute  a  bond,  to  the  plaintiff  in  the  action  at 
law,  with  one  or  more  sureties,  in  such  sum  as  the  chancellor  or  officer 
allowing  the  writ  shall  direct,  conditioned  for  the  payment  of  all  such 
damages  and  costs  as  shall  be  awarded  in  case  of  a  decision  against 
the  party  obtaining  the  inj unction. (d)  The  damages  to  be  paid  upon 
the  dissolution  of  such  injunction  are  to  be  ascertained  by  a  reference 

(y)  2  E.  S.  190,  §  154,  (orig.  §  US.) 
(a)  Rnle  172. 

(«)  Id.  189,  §  148,  (orig.  §  142.) 
(6)  lit  ib.  i  14U,  (orig.  §  143.) 

(c)  Hegeman  v.  Wilson,  8  Paige  29. 

(d)  2  K.  S.  189,  S 150,  (orig  5 144.) 
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to  a  master,  and  shall  include  not  only  the  reasonable  rents  and  profits 
of  the  land  recovered  by  the  verdict,  but  all  waste  committed  thereon, 
after  the  granting  of  the  injunction. (e)' 

6.  To  stay  proceedings  at  law  because  of  fraud.]  Whenever  an  injunc- 
tion is  applied  for  to  stay  proceedings  at  law,  after  judgment  or  ver- 
dict, on  the  ground  that  such  judgment  or  verdict  was  obtained  by 
actual  fraud,  the  court  may  dispense  with  the  deposit  of  any  moneys, 
or  the  execution  of  any  bond.(/)  This  is  the  only  case  in  which  even  the 
court  can  dispense  entirely  with  security  upon  allowing  an  injunction 
after  verdict  or  judgment. (g) 

Bonds  to  be  filed.]  Whenever  a  bond  is  required  to  be  executed 
pursuant  to  any  of  the  above  provisions  of  the  statute,  prior  to  the 
issuing  of  an  injunction,  the  same,  together  with  the  certificate  or  affi- 
davit of  justification,  and  the  certificate  of  proof  or  acknowledgment 
of  execution  required  by  the  172d  rule,  must  be  filed  with -the  regis- 
ter, etc.  before  sealing  and  delivery  of  the  inj  unction,  (h)  (30) 

Bonds  when  to  be  prosecuted.]  And  whenever  the  condition  of  any 
such  bond  shall  be  broken,  or  the  circumstances  of  the  case  require  it, 
the  court  may  direct  its  delivery  to  the  person  entitled  to  the  benefit 
thereof,  for  prosecution. (i) 

Duty  of  master  in  allowing  injunction.]  The  chancellor  has  decided 
[*630]  *that  a  master  has  no  authority  to  allow  an  injunction  to  stay 
proceedings  at  law  after  judgment,  except  upon  the  terms  prescribed 
by  the  statute ;  and  if  the  injunction  is  issued  without  depositing  the 
amount  of  the  judgment,  and  giving  the  bond  as  required  by  the 
statute,  it  will  be  set  aside  for  irregularity. (k)  It  is  the  duty  of  the 
master  to  ascertain  from  an  examination  of  the  bill,  the  situation  of 
the  suit  at  law;  and  if  no  issue  has  been  joined,  he  should,  in  his  cer- 
tificate, direct  a  provision  to  be  inserted  in  the  injunction  according  to 

(e)    2  K.  S.  189,  j  151,  (oris.  §  145.) 

(/)  Id.  ib.  §  143.  (orig.  5 147.) 

(?)  Jenkins  v.  Wilde,  2  Paige.  395. 

(h)  2  R.  S.  190,  i  155,  (orig.  5 149.) 

(i)    Id.  ib.  5 156,  (orig.  §  150.) 

(ft)  Jenkins  v.  Wilde,  2  Paige,  394. 


(30)  Rule  5  of  the  Supreme  Court  requires  the  plaintiff's  attorney,  in  all  cases, 
forthwith  to  file  with  the  clerk  undertakings  given  upon  procuring  an  injunction, 
with  the  approval  of  the  justice  or  judge  taldng  the  same,  indorsed  thereon ; 
otherwise  the  defendant  may  move  to  vacate  the  proceedings  as  for  irregularity, 
with  costs. 

The  Code  (§  423)  requires  all  undertakings  to  be  filed  with  the  clerk,  unless  the 
court  expressly  provides  for  a  different  disposition  thereof. 
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the  33d  rule,  permitting  the  party  to  proceed  to  judgment;  unless  it 
is  a  bill  of  discovery  merely. (1) 

If  issue  has  been  joined  in  the  suit  at  law,  the  master  should  take 
the  bond  and  security  as  required  by  the  145th  section  of  the  statute, 
and  direct  that  it  be  filed  before  the  injunction  issues. (m) 

Where  there  has  been  a,  verdict  in  a  personal  action,  the  master 
should  ascertain  the  amount  of  the  debt  or  damages  recovered,  and  of 
the  probable  costs,  and  should  specify  in  his  certificate  the  sum  to  be 
deposited.  If  the  verdict  was  in  a  real  or  mixed  action,  he  should  take 
from  the  complainant  a  bond  and  security,  as  required  by  the  150th 
section  of  the  statute. (n) 

And  if  a  judgment  has  been  obtained,  he  should  not  only  direct  the 
amount  of  the  judgment  to  be  deposited,  but  should  also  take  a  bond 
and  security  to  answer  the  damages  and  costs,  in  case  the  injunction 
should  be-  dissolved,  (o) 

Where  the  situation  of  the  property  levied  on  by  execution  as  the 
property  of  the  defendant  therein,  is  such  as  to  render  it  proper  that 
a  deposit  of  the  amount  of  the  execution  should  be  made,  or  that 
security  to  the  plaintiff  in  the  suit  at  law  should  be  given  upon  the 
granting  of  an  injunction  to  a  complainant  who  is  not  a  party  to  that 
suit,  the  court,  or  the  officer  who  allows  the  injunction,  should  either 
require  a  deposit  of  the  money,  or  the  giving  of  a  bond  with  sureties, 
as  a  condition  precedent  to  the  issuing  of  an  injunction. (p) 


[*6S1]  *SECTION   VII. 

SERVICE  OF. 

An  injunction  must  be  personally  served  upon  the  defendant,  and 
upon  his  solicitors,  attorneys,  or  agents,  by  delivering  to  and  leaving 
with  each  of  them  a  correct  copy  of  the  writ,  and  at  the  same  time 
showing  him  the  original  writ  under  the  seal  of  the  court  ;{q)  unless 
the  court,  under  particular  circumstances,  dispenses  with  the  personal 

(!)    Jenkins  v.  Wilde,  2  Paige,  394. 

(m)  III.  ib. 

(n)  Id.  ib. 

(o)    Id.  ib. 

ip)  Hegeman  v.  Wilson,  8  Paige,  29. 

(2)  l'Tnr.  Pr.  905.    Eden  on  Ihj.  93.    3  Dan.  Pr.  280. 
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service,  and  orders  a  substituted  service  to  be  made  in  some  other 
manner.  Service  of  the  writ  at  the  house  which  appeared  to  be  the 
defendant's  last  place  of  abode  has  been  ordered  to  be  good  service, 
though  the  house  was  apparently  shut  up.(r)  (31) 

The  person  serving  the  writ,  although  obliged  to  produce  it  to  the 
party  served,  is  not  obliged  to  deliver  the  writ  to  be  compared  with 
the  copy  served. (s) 

In  some  cases  service  is  dispensed  with.  Thus  it  has  been  re- 
peatedly determined,  that  where  a  party  is  in  court  and  hears  the 
order  for  an  injunction  pronounced,  he  is  as  much  bound  as  if  he  had 
been  actually  served  with  the  writ.(i)  And  the  practice  has  been 
extended,  not  only  to  a  case  where  the  party  was  in  court  during  the 
motion,  and  retired  before  the  order  was  actually  pronounced,  but  to 
a  case  where  the  defendant's  knowledge  that  the  order  had  been  pro- 

(r)  Eden  on  Inj.  93.  Pierce  v.  Crntchfield,  14  Ves.  206.  Bodnam  v.  Morgan,  Cary,  144. 
[s)  Woodward  v.  King,  2  Ca.  in  Ch.  203.  Woodward  v.  Earl  oi'Lincoln,  3  Swanst.  626. 
(<)  Eden  on  Inj.  93.    Monell  v.  Lawrence,  12  John.  521. 


(31)  Service. 
The  injunction  order  and  affidavit  should  be  served  on  the  defendant  personally, 
(Johnson  v.  Casey,  2S  How.  492 ;  S.  C.  3  Rob.  710,)  even  where  he  has  appeared 
by  attorney.     Service  upon  the  attorney  is  irregular.     (Becker  v.  Hager,  8  How. 
Pr.  68.) 

The  former  practice  of  delivering-  to  the  defendant  a  copy  of  the  injunction,  and 
leaving  it  with  him,  at  the  same  time  showing  the  original,  still  prevails.  (Van 
Sant.  Eq.  Pr.  364.) 

If  the  injunction  order  is  allowed  by  the  cowrt,  however,  service  of  a  copy  cer- 
tified by  the  clerk,  without  exhibiting,  is  sufficient.  (Mayor,  etc.  of  New  York  v. 
Conover,  5  Ab.  244.)  But  when  the  order  is  granted  by  a  judge  out  of  court,  the 
original  order,  signed  by  the  judge,  should  be  exhibited  to  the  defendant.  A 
service  of  a  copy  of  the  papers,  without  showing  the  original,  is  insufficient  to  bring 
the  party  into  contempt  for  disobedience  of  it.  (Coddington  v.  Webb,  4  Sandf. 
639 ;  Watson  v.  Fuller,  9  How.  Pr.  425.  But  see  People  v.  Compton,  1  Duer,  333.) 
Yet  it  is  effectual  as  a  mere  notice.     (Coddington  v.  Webb,  supra.) 

The  Code  (§  220)  requires  that  a  copy  of  the  affidavit  shall  be  served  with  the 
injunction.     (Cal.  Pr.  Act,  §  113.) 

This  includes  the  complaint,  when  verified  and  used  as  an  affidavit.  (Leffing- 
well  v.  Chave,  19.How.  Pr.  54.)  The  usual  practice  is  to  serve,  with  the  injunc- 
tion, the  summons,  with  copies  of  the  complaint,  and  of  any  affidavits  used  in 
support  of  it,  and  also  a  copy  of  the  undertaking.     (Van  Sant.  Eq.  Pr.  365.) 

Service  of  an  injunction,  alone,  without  a  copy  of  the  complaint  or  affidavit,  has 
been  held  to  be  an  irregularity  sufficient  to  set  the  service  aside,  on  motion,  but 
not  to  dissolve  the  injunction.     (Penfield  v.  White,  8  How.  Pr.  87.) 

An  injunction  order  cannot  become  operative  until  the  summons  has  been 
served.  The  service  of  an  injunction  upon  the  defendant  before  the  summons  has 
been  served,  is  irregular.  But  the  injunction  order  may  be  signed  by  the  justice, 
and  delivered  to  be  served  with  the  summons.  (Leffingioell  v.  Chave,  19  How. 
Pr.  54.) 

An  injunction  against  a  municipal  corporation  is  properly  served  upon  the 
mayor,  or  chief  officer ;  and  when  thus  served,  the  order  binds  all  persons  who 
hold  office  under  the  laws  of  the  municipality  and  transact  its  business,  and^  to 
whose  knowledge  it  may  come.  (People  ex  rel.  Davis  v.  Sturtevant,  9  N.  Y.  263 ; 
S.  C.  1  Duer,  451,  sub  nom.  Davis  v.  Mayor,  etc.  of  New  York.) 
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nounced  proceeded  solely  from  information. (u)  In  one  case  Lord 
Eldon  observed,  that  if  the  party  admitted  that  he  believed  the  order 
was  made,  the  principle  was  the  same  as  if  his  belief  was  formed  from 
information  short  of  actual  service ;  and  that  there  would  be  authority 
enough  to  apply  the  practice,  if  the  defendant  would  not  swear  that 
he  did  not  believe  the  order  was  pronounced.(») 

It  is  irregular  to  serve  the  defendant  with  an  injunction,  without 
taking  out  and  serving  him  with  a  subpcena  to  appear  and 
[*632]  answer,  (w)  (32)  *But  such  irregularity  will  be  waived  by  the 
defendant's  voluntarily  appearing  and  answering  the  bill.(a;)  It  is 
too  late,  also,  to  move  to  dissolve  the  injunction,  on  that  ground,  after 
a  subpcena  has  been  served  on  the  defendant. (y) 

The  neglect  of  the  complainant  to  serve  the  subpcena  and  injunction 
on  some  of  the  defendants  named  in  the  bill,  is  not  a  ground  for 
dissolving  the  injunction  as  to  the  defendants  on  whom  the  service 
has  been  made.(z) 

Where  a  bill  is  filed  against  several  joint  plaintiffs  in  a  suit  at  law, 
to  stay  the  proceedings  there,  it  will  be  sufficient  to  stay  the  proceed- 
ings if  the  injunction  is  served  on  the  attorney,  and  on  any  of  such 
joint  plaintiffs ;  although  it  is  not  served  on  all.  But  the  subpoena 
must  be  served  on  each  defendant,  unless  he  elects  to  appear 
voluntarily,  (a) 

(«)  Eden  on  Inj.  94. 
{v\  Kinipton  v.  Eve,  2  Ves.  &  B.  349. 

(to)  Parker  v.  Williams.  4  Paige,  439.      Seebor  v.  Hess,  5  id.  85.      Halst  Dig.  178.    Attorney 
Gen.  v.  Nicholl,  16  Ves  338.    Patrick  v.  Harrison,  3  Bro.  C.  G.  476. 
(x)  Parker  v.  Williams,  4  Paige,  439. 
iy)  Seebor  v.  Hess,  5  Paige,  85. 
{z)   Id.  ib. 
(a)  Id.  ib. 


(32)  An  injunction  cannot  reg-ularly  be  served  before  suit  commenced,  by  the 
service  of  a  summons.  (Van  Sant.  Eq.  Pr.  119  ;  Leffingwell  v.  Chame,  19  How. 
Pr.  54.) 
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SECTION    VIII. 

EFFECT   OF   INJUNCTION. 

As  long  as  an  injunction  is  in  operation,  it  must  be  obeyed ;  not- 
withstanding it  may  have  been  improperly  or  irregularly  issued.  (6)  (33) 

An  injunction  directed  to  several  persons  not  defendants  in  the  suit, 
where  it  appears  upon  the  face  of  the  writ  that  they  are  not  defendants, 
is  not  obligatory  upon  such  persons,  except  as  a  notice. (c)  An  injunc- 
tion thus  directed  is  not  authorized  by  the  fiat  of  allowance,  and 
when  it  appears  upon  the  face  of  the  process  that  such  persons  are 
not  defendants,  it  is  inoperative  and  useless,  as  to  them.(d) 

An  injunction  to  stay  proceedings  against  the  principal,  -will  stay 
all  proceedings  against  the  special  bail.(e) 

An  injunction  issued  upon  a  creditor's  bill  will  not  prevent  the 
debtor  from  receiving  and  applying  the  proceeds  of  his  subsequent 
earnings  to  the  support  of  himself  or  his  family,  or  to  defray  the  ex- 
penses of  the  suit ;  or  prevent  him  from  complying  with  any  order  of 
this  court  made  in  any  other  cause,  to  assign  and  deliver  his  property 
[*633]  and  effects  *to  a  receiver ;  or  restrain  him  from  making  the 
necessary  assignment  to  obtain  his  discharge  under  the  insolvent  laws, 
unless  an  express  provision  to  that  effect  is  contained  in  the  injunc- 
tion^/) Nor  will  such  injunction  prevent  any  other  creditor  from 
levying  upon  such  property  of  the  debtor  as  he  may  be  able  to  find 
and  to  reach  by  execution  previous  to  the  entry  of  an  order  for  a 
sequestration,  or  for  the  appointment  of  a  receiver.  (<;) 

(6;  Moat  v.  nolbeiu,  2  Edw.  18S.    3  Wood.  Lect.  250.    Sullivan  v.  Jndah,  4  Paige,  444. 

(c)  Sage  v.  Quay,  1  Clarke,  847. 

(rf)  Id.  ib. 

(e)  Webster  v.  Chew,  3  Har.  &  McII.  123. 

(/)  Kale  195. 

{g)  Idem.    Lansing  v.  Easton,  7  Paige,  364. 


(33)  People  ex  rel.  Davis  v.  Sturtevant,  9  N.  Y.  263 ;  S.  C.  1  Duer,  451 ;  Schell 
v.  Erie  Railway  Co.  35  How.  438 ;  S.  C.  51  Barb.  368,  4  Ab.  N.  S.  2S7 ;  Peck  v. 
Yorks,  41  Barb.  547 ;  S.  C.  32  How.  408 ;  McCardel  v.  Peek,  28  id.  120 ;  Smith  v. 
Austin,  1  Code  Rep.  N.  S.  137 ;  Krom  v.  Hogan,  2  Code  Rep.  144 ;  S.  C.  4  How. 
225  ;  Neale  v.  Osborne,  15  How.  81 ;  Smith  v.  Rem,  6  id.  124 ;  Moat  v.  Holbein,  2 
Edw.  188 ;  Sullivan  v.  Judah,  4  Paige,  444.) 

Individuals  who  are  not  parties  to  the  action,  or  named  in  the  injunction  order, 
are  not  liable  in  damages  for  disobedience  of  the  injunction  unless  they  are  ser- 
vants or  agents  and  virtually  under  the  control  of  the  defendants.  (Batierman  v. 
Finn,  32  How.  Pr.  51 ;  S.  C.  40  N.  Y.  340.) 
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Nor  will  such  injunction  prevent  the  defendant  from  confessing  a 
judgment  in  favor  of  another  bona  fide  creditor;  unless  there  is  a 
special  clause  therein  to  that  effect. (h) 

The  injunction  on  an  interpleading  bill  stays  all  proceedings.(i)  (34) 


SECTION    IX. 


BREACH    OP   INJUNCTION. 


What  is  a  sufficient  service,  or  notice  of,  vrrit.]  This  must  depend  in 
some  measure  upon  the  form  of  the  injunction  and  the  nature  of  the 
act  prohibited. 

An  injunction  operates  from  the  time  the  order  is  made,  and  not 


(ft)  Enlel95. 

(i)   Warrington  v.  Wheatstone,  Jac.  205. 


(34)  Validity  and  effect. 

An  injunction,  granted  in  a  case  in  which  the  court  has  jurisdiction,  if  errone- 
ously granted,  is  voidable  only,  not  void  ;  and  until  set  aside,  is  entitled  to  obe- 
dience.    (The  People  ex  rel.  Davis  v.  Sturtevant,  9  N.  Y.  263  ;  S.  C.  1  Duer,  451.) 

An  injunction  order  is  never  retroactive ;  it  cannot  make  an  act,  already  per- 
formed, unlawful,  or  treat  such  act  as  a  disobedience  to  its  provisions.  (People 
v.  Albany  &  Vermont  M.  M.  Co.  12  Ab.  171,  177 ;  S.  C.  20  How.  Pr.  358.) 

The  effect  of  a  temporary  injunction,  granted  under  the  3d  clause  of  §  219  of 
the  Code,  is  not  to  restrain  any  removal  whatever  of  the  defendant's  property, 
but  only  such  a  removal  or  disposition  as  is  accompanied  or  preceded  by  fraudu- 
lent intentions.     (Brewster  v.  Hodges,  1  Duer,  609.) 

Service  of  an  injunction  upon  a  person  who  is  not  a  party  to  the  proceedings  in 
which  it  is  granted,  and  to  whom  the  order  is  not  directed,  does  not  operate  to 
bind  him  by  the  injunction.  Its  utmost  effect  upon  him  is  as  a  notice.  (JEdmons- 
ton  v.  McLoud,  19  Barb.  356.) 

If  the  action  is  discontinued,  the  effect  will  be  to  render  the  injunction  inopera- 
tive.    (Hope  v.  Acker,  7  Ab.  308.) 

An  injunction  against  a  corporate  body  is  binding  upon  all  individuals  acting 
for  the  corporation,  to  whose  knowledge  it  comes.  (People  ex  rel.  Davis  v.  Sturt- 
evant, 9  N.  Y.  263;  S.  C.  4  Duer,  451.) 

Injunctions  granted  ex  parte  are  not  intended  to  have  legal  effect  for  a  longer 
period  than  ten  days,  within  the  spirit  of  §  223  of  the  Code  of  Procedure  and  Rule 
94  of  the  Supreme  Court.  (Town  of  Middletown  v.  Mondout  &  Oswego  It.  H.  Co. 
43  How.  481;  S.  C.  12  Ab.  N.  S.  289.) 

However  hastily  or  improvidently  an  injunction  may  be  granted,  it  is  not  void ; 
it  is  valid  until  annulled  by  the  court  granting  it,  or  reversed  on  appeal ;  and  until 
such  time,  it  is  entitled  to  obedience.  If  it  is  disobeyed,  the  party  can  be  punished 
for  contempt  of  court.  (Erie  Railway  Co.  v.  Ramsey,  45  N.  Y.  637 ;  S.  C.  3  Lans. 
178 ;  57  Barb.  449.)  While  an  equitable  action  was  pending,  in  the  supreme  court, 
an  injunction  order  was  granted  by  that  court  in  another  district,  and  an  action 
brought  for  that  purpose  restraining  proceedings  in  the  first  action.  Held  that  it 
was  not  void,  but  must  be  obeyed,  until  set  aside.     (lb.) 
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merely  from  the  time  of  its  being  sealed,  or  even  from  the  time  of  its 
being  drawn  up. (A)  Therefore,  where  an  injunction  had  been  obtained 
to  restrain  waste,  and  before  the  order  was  drawn  up,  notice  of  its 
having  been  obtained,  and  of  its  purport,  was  served  on  the  defendant, 
who  nevertheless  continued  acts  of  waste,  he  was  held  guilty  of  a  breach 
of  the  inj unction. (I) 

To  be  guilty  of  a  breach  of  the  injunction,  the  party  must  have 
notice  of  it ;  but  although,  strictly  speaking,  he  ought  to  be  served 
with  the  writ  itself  under  the  seal  of  the  court,  in  the  manner  already 
pointed  out,  circumstances  will  justify  a  committal  without  the  actual 
service  of  the  writ ;  as,  where  the  matter  is  pressing,  and  there  is  not 
time  to  procure  the  writ,  etc.  In  such  cases  the  service  of  the  writ 
will,  by  the  English  practice,  be  dispensed  with,  and  service  of  a  copy 
[*634]  of  the  minutes  *of  the  order,  or  of  a  notice  of  their  having 
been  passed,  will  be  sufficient. (ra) 

In  some  cases  a  committal  may  be  ordered  where  neither  the  writ 
nor  the  minutes  of  the  order  have  been  served,  nor  any  personal 
notice  given.  Thus  if  a  defendant,  by  being  in  court  at  the  hearing 
of  the  motion,  is  apprised  that  there  is  an  order,  he  cannot  avoid  its 
consequences  by  leaving  the  court  before  the  order  is  actually  pro- 
nounced.^) 

In  Kernpton  v.  Eve(o)  it  was  held,  that  it  was  a  breach  of  an  injunc- 
tion to  proceed  to  a  sale  after  personal  service  of  a  notice  that  an 
injunction  against  selling  had  been  granted,  where  the  party  so 
proceeding  admitted  that  he  believed  the  order  to  have  been  made. 
And  it  is  not  necessary  to  constitute  a  breach  of  the  injunction,  that 
it  should  be  actually  served. 

So  if  a  party  have,  by  himself  or  by  his  attorney,  notice  in  any 
other  way  of  the  fact  that  an  injunction  has  been  granted,  though  it 
should  not  be  regular  notice,  it  is  a  breach  of  the  injunction  to  disobey 
it.(p)  But  if  the  complainant  is  guilty  of  delay  in  getting  the  order 
drawn  up  and  served,  the  court  will  not  treat  the  defendant  as  in 
contempt,  although  he  should  have  been  present  at  the  hearing  of  the 
motion.(g)  The  distinction  seems  to  be  that  the  defendant  shall  not 
escape  the  process,  if  he  has  heard  the  motion,  merely  by  turning  his 
back  upon  the  court,  so  as  not  actually  to  hear  the  order  pronounced ; 

(7;)  Drewry  on  Inj.  398.    See  Rattray  v.  Bishop,  3  Mad.  220. 

U)    Vansanilau  v.  Rose,  2  Jac.  &  W.  264.    And  see  Kimpton  v.  Eve,  2  Ves.  &  B.  149. 

(m)  3  Ban.  370. 

(ra)  Hearn  r.  Tenant,  14  Ves.  136.    Skip  v.  Harewood,  3  Atk.  564. 

(o)  2  Ves.  &  B.  349.  T  .   „„„ 

(i>)  Laws  v.  Morgan,  5  Price,  518.    Powell  v.  Follett,  Dick.  116.    Drewry  on  Inj.  399. 

(g)  James  v.  Downs,  18  Ves.  522. 
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but  that  on  the  other  hand,  the  order  is  not  to  be  kept  suspended  over 
his  head  unenforced,  for  an  indefinite  length  of  time.(r) 

Who  rnay  commit  a  breach.]  An  injunction  to  restrain  proceedings 
at  law  is  directed  to  the  defendant,  his  counsellors,  attorneys,  solic- 
itors, and  agents ;  and  an  injunction  to  restrain  waste,  etc.,  is  usually 
directed  to  the  party,  his  servants,  workmen  and  agents ;  conse- 
quently, if  the  counsellors,  etc.,  of  the  party,  in  the  first  case,  or 
his  servants,  workmen,  or  agents,  in  the  second,  having  had  notice  of 
the  injunction,  do  any  thing  inhibited  by  it,  they  will  be  guilty  of  a 
contempt,  (s) 

It  is,  however,  no  breach  of  an  injunction,  for  a  person,  not  a  party 
to  the  suit,  and  who  has  not  acquired  a  right  pendente  lite  from  any 
one,  as  a  party,  td  exercise  a  right  which  he  had  antecedently  to  the. 
suit.(f) 

*What  acts  will  constitute  a  breach.]  Where  an  injunction  [*635] 
issued  upon  a  creditor's  bill,  prohibits  the  defendant  from  transferring, 
assigning,  delivering,  or  in  any  way  interfering  with,  or  disposing  of, 
his  property,  or  effects,  any  active  interference  with  the  property  by 
the  defendant  or  his  agent,  for  the  purpose  of  having  the  legal  title 
to  the  same  transferred  to  another,  and  thereby  to  deprive  the  com- 
plainant of  the  equitable  lien  he  has  acquired  thereon  by  the  filing  of 
his  bill  is  a  breach  of  the  injunction. (u)  Thus,  where  two  defendants 
informed  a  creditor  that  they  had  property  liable  to  be  reached  by 
execution,  and  consulted  with  each  other,  and  agreed  to  procure  an 
execution  to  be  issued,  for  the  purpose  of  having  such  property  sold 
thereon,  and  employed  an  agent  to  procure  the  issuing  of  the  execu- 
tion, and  took  and  delivered  the  property  to  the  sheriff;  it  was  held 
they  had  violated  the  inj unction. (v)  (35)- 

(r)  See  Lord  E]don's  observations,  id.  524. 

(s)  3  Dan.  370.    See  Lewes  v  Morgan,  5  Price,  51S. 

(Z)  Bootle  v.  Stanley,  2  Eq.  Abr.  5^8. 

(m)  Lansing  v.  Easton,  7  Paige,  304. 

{v)  Id.  ib. 


(35)  An  act,  to  be  a  violation  of  an  injunction,  must  not  only  be  forbidden  by 
the  order,  but  must  deprive  the  enjoining'  party  of  some  substantial  right,  or  affect 
some  substantial  interest.  (Butler  v.  AHles,  35  How.  329;  S.  C.  7  Rob.  336.)  An 
act  done  in  pursuance  of  a  judgment  or  order  of  the  com-t,  where  all  the  parties 
affected  are  before  the  court,  is  a  complete  justification  of,  and  protection  to,  the 
doer  of  the  act,  and  such  act  cannot  be  said  to  be  a  violation  of  a  previous  injunc- 
tion.    (Ib.) 

Where  an  act  in  violation  of  an  injunction  is  done  in  the  presence  of  the  party 
enjoined,  and  he  has  the  power  or  authority  to  prevent  the  act,  he  is  liable  as  for 
a  personal  violation  of  the  order.  ( Wheeler  v.  Gilsey,  35  How.  139 ;  Batterman  v. 
Finn,  32  id.  501 ;  S.  C.  34  id.  108  ;  40  N.  Y.  340  ;  Neale  v.  Osborne,  15  How.  Pr.  81.) 

But  individuals  who  are  not  parties  to  the  action,  or  named  in  the  injunction 
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And  it  is  to  be  observed  that  one  may  be  guilty  of  a  breach  of  an 
injunction  by  aiding  and  abetting  those  who  are  committing  an  act 
inconsistent  with  it,  although  he  should  not  actually  take  part  in  such 
act.(w).  Thus  where  the  contest  was  between  a  college  at  Oxford  and 
the  poor  people  in  the  neighborhood,  as  to  the  right  of  cutting  wood 
in  a  certain  wood,  and  an  injunction  had  been  granted  to  restrain  A. 
and  his  workmen  and  servants,  etc.  from  cutting  the  wood,  it  was  held 
a  breach  of  the  injunction  in  A.  to  be  present  and  acting  as  a  leader 
when  a  great  number  of  the  poor  people  drove  away  the  servants  of 
the  college,  and  cut  wood ;  although  A.  not  only  did  not  actually  assist, 
but  used  words  of  counsel  to  the  people,  dissuading  them  from  violence. 
The  ground  was,  that  remaining  and  acting  as  a  leader,  and  not 
actually  interfering  to  prevent  the  acts,  he  was  inferentially  aiding 
and  assisting. (a;)  And  the  jurisdiction  seems  to  have  been  stretched 
still  further  in  another  case,(y)  from  which  we  may  collect  that  a  con- 
tempt may  be  committed  by  assisting  in  the  official  act  of  a  person 
acting  under  lawful  authority.  In  that  case  it  was  held  that  a  breach 
of  an  injunction  to  quiet  possession  was  committed  where  the  party 

(w)  Drewry  on  Inj.  399. 

(x)  St.  John's  College  v.  Carter,  8  Law  Jom*.  218. 

(y)  Woodward  v.  Earl  of  Lincoln,  3  Swanst.  626. 


order,  are  not  liable  in  damages  for  disobedience  of  the  injunction,  unless  they  are 
servants  or  agents  and  virtually  under  the  control  of  the  defendants.  (Batterman 
v.  Firm,  32  How.  51 ;  S.  C.  40  N.  Y.  340.) 

A  violation  of  an  injunction  order  by  the  defendant's  servants  or  agents  is,  in 
law,  a  violation  by  the  defendant  himself,  so  as  to  render  him  liable  as  for  contempt 
of  the  order.  {Field  v.  Chapman,  13  Ab.  320 ;  S.  C.  22  How.  Pr.  329,  sub  nom. 
Field  v.  Hunt ;  15  Ab.  434 ;  People  v.  Albany  &  Vermont  R.  R.  Co.  12  Ab.  171 ; 
S.  C.  20  How.  358 ;  Mayor,  etc.  of  New  York  v.  Conover,  5  Ab.  244,  251.) 

And  a  partnership  being-  a  mutual  agency,  one  partner  will  be  liable  for  an  act 
done  in  violation  of  an  injunction  order  by  another  partner.  (Neale  v.  Osborne, 
15  How.  81.)  If  an  individual,  enjoined,  among  others,  from  doing  a  particular 
act,  is  present,  aiding  and  abetting  in  the  commission  of  such  act,  he  is  liable  for 
contempt  as  if  he  had  personally  violated  the  order.  (Mayor,  etc  of  New  York 
v.  Conover,  5  Ab.  244.)  As  to  whether  a  person  not  a  party  to  the  action  can  be 
attached  for  disobeying  an  injunction  order,  see  Watson  v.  Fuller,  (9  How.  Pr. 
426.)  In  Edmonston  v.  McLoud,  (19  Barb.  356,)  it  was  held  that  a  person  not  a 
party  to  the  action,  nor  to  the  proceedings  in  which  the  order  was  issued,  and  to 
whom  the  order  was  not  directed,  was  not  bound  by  the  injunction,  although  it  was 
served  upon  him.     That  such  a  service  operates  as  a  mere  notice. 

The  officers  of  a  corporation  may  be  attached,  in  case  of  the  violation  of  an 
injunction  order  by  them.  (People  ex  rel.  Davis  v.  Sturtevflnt,  9  N.  Y.  263.)  And 
the  corporation  may  be  punished  by  fine  and  sequestration  of  property,  in  addi- 
tion. (People  v.  Albany  &  Vermont  R.  R.  Co.  20  How.  Pr.  358 ;  S.  C.  12  Ab.  171 ; 
37  Barb.  216;  24  N.  Y.  266.) 

A  party  who  disobeys  an  injunction,  acting  under  the  advice  of  counsel  that  it 
is  void,  ought  not  to  suffer  punitive  damages  as  for  a  wilful  contempt.  If  he  is 
liable  at  all,  it  is  only  for  the  costs  necessarily  incurred  in  enforcing  obedience. 
(Erie  Railway  Co.  v.  Ramsey,  3  Lans.  178 ;  S.  C.  57  Barb.  449.) 
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enjoined  had  assisted  a  justice  of  the  peace  in  making  restitution  on  a 
forcible  entry.  It  is  not,  however,  a  breach  of  an  injunction  staying 
execution  at  law,  with  leave  to  proceed  to  judgment,  for  the  defendant 
to  take  out  a  scire  facias  quare  executio  non ;  because  that  is  only  pro- 
ceeding to  judgment,  (z) 

*  Where  an  injunction  was  granted  against  the  attorney  of  the  [*636] 
defendant,  to  restrain  him  from  proceeding  at  law,  it  was  held  a  breach 
of  the  injunction  for  the  defendant  to  proceed. (a) 

Although  an  injunction  be  erroneously  or  irregularly  obtained,  it  is 
still  an  order  of  the  court,  and  must  be  discharged  before  it  can  be 
disobeyed.  If,  therefore,  the  defendant  or  his  attorney  are  guilty  of 
a  breach  of  the  injunction,  it  is  a  contempt  which  the  court  will 
punish. (6)  By  this,  however,  it  is  to  be  understood  that  although  the 
injunction  was  erroneously  granted,  and  for  an  insufficient  cause,  the 
officer  by  whom  it  was  allowed  acted  within  his  powers  or  jurisdiction, 
under  the  rule  of  the  court. (c)  Otherwise  the  injunction  would  have 
no  validity  whatever,  it  is  presumed. 

But  where  the  defendant  and  his  solicitors  had  been  guilty  of  a 
breach  of  an  injunction  which  was  irregular,  Lord  Eldon  refused  to 
commit  them,  but  ordered  them  to  pay  the  costs  occasioned  by  the 
breach  of  injunction,  and  of  the  motion  to  commit. (d)  In  Sullivan  v. 
Judah,(e)  this  court  also  decided  that  it  would  take  into  consideration 
the  fact  that  the  injunction  was  erroneously  granted,  and  without 
sufficient  equity  to  sustain  it,  in  determining  the  extent  of  the  punish- 
ment to  be  imposed  upon  the  party  who  has  been  guilty  of  a  breach 
thereof. 

In  a  recent  case,(/)  the  chancellor  decided  that  where  an  injunction 
against  a  corporation  is  served  upon  its  president,  it  is  his  duty  to  pre- 
vent the  other  officers  of  the  corporation  from  doing  any  thing  as  such 
officers,  contrary  to  the  order  of  the  court ;  and  that  if  he  conceals 
from  such  officers  the  fact  that  an  inj  unction  has  been  served  upon  him, 
and  allows  them  to  go  on  and  do  acts  in  violation  of  it,  it  is  a  breach 
of  the  injunction  on  his  part. 

Where  an  injunction  is  to  do  a  thing,  and  the  party  neglects  or 
refuses,  the  course  to  compel  him  is  to  move  that  he  shall  do  it  by  a 
particular  day,  or  stand  committed.     But  where  the  injunction  oper- 

(2)  Hankey  v.  Morris,  2  Eq.  Abr.  528. 

(a)  Segewick  v.  Redman,  Cary,  44. 

(6)  Eden  on  Inj .  102.    Woodward  v.  Earl  of  Lincoln,  3  Swanst.  626.    Drewry  on  Inj.  407. 

(c)  Snllivan  v.  Jndah,  4  Paige,  444. 

(d)  Partington  v.  Booth,  3  Mer.  148. 

(e)  Supra. 

(/)  The  Bank  Conimisioners  v.  The  City  Bank  of  Buffalo,  January  23, 1843. 
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ates  strictly  by  way  of  restraint,  the  proper  course  is  either  to  move 
that  the  defendant  be  committed  for  a  breach  thereof ;  or  else  to  move 
that  he  be  committed  unless  he  show  cause  at  a  future  day  to  the 
contrary.(^)  (36) 

The  method  of  punishing  a  defendant,  however,  for  a  breach  of  an 
injunction  will  be  reserved  for  consideration  under  the  head  of 
"  Contempts." 


[*637]  *SECTION    X. 

DISSOLVING   INJUNCTIONS.(37) 

1.  Motion  to  dissolve  on  bill. 

If  an  injunction  is  granted  on  the  certificate  of  a  vice-chancellor,  or 
on  an  ex  parte  application  to  the  court  before  answer,  the  defendant 
may  move  to  dissolve  the  injunction  on  the  matter  of  the  bill  only ; 

ig)  Drewry  on  Inj.  406. 


(36)  The  power  that  makes  the  order  can  enforce  it.  In  all  cases  where  the 
power  to  issue  the  injunction  exists,  the  power  of  compelling-  obedience  also  exists  ; 
ajid  the  violation  of  the  injunction  order  may  be  punished,  even  when  it  issues 
against  a  corporation.  (People  v.  Albany  &  Vermont  R.  R.  Co.  12  Ab.  171,  177 ; 
S.  C.  20  How.  358.) 

(37)  Vacating  ok  modifying. 

If  an  injunction  be  granted  by  a  judge  of  the  court,  or  by  a  county  judge,  with- 
out notice,  the  defendant,  at  any  time  before  the  trial,  may  apply,  upon  notice,  to 
a  judge  of  the  court  in  which  the  action  is  brought,  to  vacate  or  modify  the  same. 
The  application  may  be  made  upon  the  complaint  and  the  affidavits  on  which  the 
injunction  was  granted,  or  upon  affidavits  on  the  part  of  the  defendant,  with  or 
without  the  answer.  (Code,  §  225 ;  Cal.  Prac.  Act,  §  118 ;  Fowler  v.  Burns,  7 
Bosw.  637.)  And  the  application  may  be  opposed  by  affidavits  or  other  proofs,  in 
addition  to  those  on  which  the  injunction  was  granted.     (Code,  §  226.) 

The  defendant  need  not  move  to  vacate  an  injunction  order  before  the  judge 
who  granted  it.  If  he  notices  it  for  the  first  special  term  of  the  court,  where  it 
can  properly  and  regularly  be  heard,  it  is  sufficient.  (Ramsey  v.  Erie  Railway 
Co.  38  How.  193,  213;   S.  C.  7  Ab.  N.  S.  156 ;   Woodruff  v.  Fisher,  17  Barb.  224.) 

Section  225  of  the  Code,  authorizing  an  application  to  a  judge  out  of  court,  is 
merely  permissive,  and  does  not  abridge  the  general  jurisdiction  of  the  court. 
( Woodruff  v.  Fisher,  17  Barb.  224,  230.)  The  special  provision  in  that  section  is 
in  addition  to  the  powers  conferred  by  section  324,  and  was  not  intended  as  a  sub- 
stitute for  them.  Section  324  applies  as  well  to  injunctions  as  to  other  orders. 
(Bruce  v.  Delaware  &  Hudson  Canal  Co.  8  How.  Pr.  440;  approved,  Peck  v. 
Yorks,  41  Barb.  547.) 

In  National  Gas  Light  Co,  v.  O'Brien,  (38  How.  Pr.  271,)  where  the  defendant 
applied  ex  parte  to  the  judge  who  had  granted  the  injunction  order,  to  vacate  the 
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the  same,  the  motion  was  granted ;  and  in  Bruce  v.  Delaware  &  Hudson  Canal  Co. 
(8  How.  Pr.  440,)  it  was  held  that  it  was  competent  for  a  judge  to  vacate  or  modify 
an  injunction  order  without  notice,  but  that  it  was  the  better  practice  to  have 
notice  served,  as  provided  by  this  section.  In  Peck  v.  Yorks,  (41  Barb.  547 ; 
S.  C.  24  How.  363,)  it  was  also  held  that  a  judg-e  has  power  to  vacate  or  modify 
an  injunction  order  made  by  himself,  on  an  ex  parte  application ;  but  that,  where 
the  injunction  order  has  been  allowed  and  served,  and  the  parties  have  appeared 
and  taken  steps  in  the  action,  and  acquiesced  in  the  injunction,  and  considerable 
time  has  elapsed,  no  judge  could  properly  exercise  such  authority.  And  under 
such  circumstances,  an  order  modifying  the  injunction,  made  without  notice,  was 
set  aside. 

A  defendant  may  move  to  vacate  an  injunction,  either  upon  the  complaint  and 
affidavits  on  which  it  was  granted,  or  upon  affidavits  on  his  part,  with  or  without 
answer.  (Fowler  v.  Burns,  7  Bosw.  637.)  If  he  move  upon  papers  other  than 
those  upon  which  it  was  granted,  it  is  indispensable  that  he  move  on  affidavits. 
(lb.)  If  he  has  put  in  an  answer  so  verified,  whether  by  the  usual  verification  or 
by  a  separate  formal  affidavit  annexed  to,  and  by  reference  incorporating-  the 
answer  and  its  allegations  into  the  affidavit,  and  he  moves  upon  the  answer  thus 
verified,  to  dissolve  the  injunction,  he  moves  upon  affidavit,  and  the  plaintiff  may 
oppose  the  motion  by  affidavits  in  addition  to  those  on  which  the  injunction  was 
granted.  (lb.)  An  injunction,  issued  upon  sufficient  grounds,  cannot  be  vacated 
""upon  an  unverified  answer.  (lb. )  The  denials  and  allegations  contained  in  the 
answer,  in  order  to  enable  the  defendant  to  move  upon  it  to  dissolve  an  injunction, 
must  be  so  authenticated  by  a  positive  oath  as  to  make  them  in  substance  and 
effect  part  of  the  affidavit  which  authenticates  them.  (lb.)  When  a  defendant 
moves  to  dissolve  upon  an  answer  thus  authenticated,  he  moves  upon  an  affidavit 
within  the  meaning  of  the  Code  ;  and  the  motion  may  be  opposed  by  new  affida- 
vits on  the  part  of  the  plaintiff;  and  this  whether  the  answer  merely  denies  all 
the  allegations  of  the  complaint,  or,  in  addition  to  that,  contains  new  matter.     (lb.) 

Where  an  injunction  is  granted  upon  an  order  to  show  cause,  before  answer, 
the  defendant  is  not  precluded,  on  the  coming  in  of  the  answer,  from  moving  to 
vacate  the  injunction  upon  the  answer  ;  although  he  appeared  and  opposed  the 
granting  of  the  injunction  upon  the  matter  of  the  complaint  and  the  moving  papers 
alone.     (Hazard  v.  The  Hudson  River. Bridge  Co.  27  How.  296.) 

Although  a  party  is  in  contempt  for  disobedience  of  an  injunction  order,  he  may, 
nevertheless,  move  to  have  the  order  vacated.  (Field  v.  Chapman,  13  Ab.  320 ; 
S.  C.  14  id.  133 ;  23  How.  80 ;  Smith  v.  Reno,  6  How.  Pr.  124 ;  Gurnee  v.  Odell, 
13  Ab.  264  ;  Field  v.  Hunt,  22  How.  329.) 

On  a  motion  to  dissolve  an  injunction,  the  court  must  decide,  on  all  the  motion 
papers,  whether  the  plaintiff  has  or  has  not  a  right  .to  the  injunction ;  and  if  the 
plaintiff's  light  is  obscure  or  doubtful,  the  benefit  of  the  doubt  must  be  given  to 
the  defendant,  and  the  injunction  be  dissolved.  (Secor  v.  Weed,  7  Rob.  67.  See 
Schaefer  v.  Herb,  id.  222 ;  Crocker  v.  Baker,  3  Ab.  182 ;  Falconer  v.  Elias,  3 
Sandf.  731.) 

Where  the  notice  of  a  motion  to  vacate  an  injunction  was  entitled  in  the  action, 
stating  that  the  application  would  be  founded  on  a  copy  of  the  injunction,  and  the 
papers  served  on  the  defendant,  it  was  held  that  this  was  sufficient ;  and  that  it 
was  not  necessary  to  make  and  serve  affidavits  to  the  effect  that  a  suit  was  pend- 
ing in  the  case.  (Newberry  v.  Neidberry,  6  How.  Pr.  182 ;  S.  C.  10  N.  Y.  Leg. 
Obs.  52  ;  1  Code  Rep.  N.  S.  409.) 

The  answer,  when  positively  verified,  is  regarded  as  an  affidavit  on  which  to 
found  an  application  to  vacate.  (/Schoonmaker  v.  Reformed  Prot.  Butch  Church, 
5  How.  Pr.  265  ;  S.  C.  3  Code  R.  232  ;  Krom  v.  Hogan,  4  How.  Pr.  225  ;  Roome 
v.  Webb,  3  id.  327 ;  Fowler  v.  Burns,  7  Bosw.  637.  And  see  Minor  v.  Terry,  6 
id.  208.) 

Where  the  party  opposing  a  motion  to  vacate  admits  the  material  facts  stated 
in  the  moving  papers,  but  sets  up  new  matter  in  avoidance,  the  moving-  party  may 
put  in  affidavits  in  denial  of  such  matter,  but  cannot  himself  set  up  new  matter. 
(Shearman  v.  Hartt,  14  Ab.  358.  See  Blatchford  v.  New  York  &  New  Haven  R  R. 
Co.  7  Ab.  322.) 

Section  225  of  the  Code  authorizes  a  motion  to  dissolve  a  preliminary  injunction, 
before  an  answer  to  the  complaint  is  put  in.  (Town of  Middletown  v.  Rondout  & 
Oswego  R.  R.  Co.  12  Ab.  N.  S.  276.) 

The  granting  or  dissolving-  of  a  preliminary  injunction,  where  incidental  to  the 
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and  if  he  succeeds  in  such  motion,  the  court,  in  its  discretion,  may- 
allow  hito  the  costs  of  the  application. (h) 

This  motion  must  be  upon  the  like  notice  to  the  complainant  as  is 
required  in  other  cases  of  special  motions  by  the  89th  rule. 

Wherever  an  injunction  has  been  issued  in  a  cause,  a  copy  of  the 
bill  must  be  served  on  the  defendant's  solicitor  within  six  days  after 
service  of  notice  of  defendant's  appearance  if  the  respective  solicitors 
live  within  twenty  miles  of  each  other,  and  within  ten  days  if  at  a 
greater  distance.  If  a  copy  of  the  bill  is  not  delivered  within  the  time 
prescribed,  the  defendant  may,  upon  due  notice  to  the  complainant's 
solicitor,  apply  to  dissolve  the  injunction,  with  costs. (i) 

It  has  been  held  that  the  service  of  a  copy  of  the  bill  on  the  agent 
of  the  defendant's  solicitor  within  the  time  prescribed  by  this  rule  is 
sufficient,  where  the  solicitors  of  the  respective  parties  do  not  reside  in 
the  same  county  and  within  forty  miles  of  each  other ;  and  it  is  not 
necessary  that  the  copy  of  the  bill  should  be  served  on  the  solicitor 
himself  in  such  a  case. (ft) 

If  an  ex  parte  injunction  is  granted,  upon  a  bill  which  is  not  duly 
verified,  so  as  to  authorize  the  issuing  of  such  injunction,  it  is  a  matter 
of  course  to  dissolve  the  injunction,  upon  the  matter  of  the  bill  only, 
according  to  the  provisions  of  the  34th  rule.(Z) 

Where  the  complainant  neglects  to  serve  a  subpoena  upon  a  defend- 

(ft)  Rule  34.    Mintnrn  v.  Seymour,  1  John.  Ch.  Rep.  173. 

(i)  Rule  35.    Robinson  v.  Fur^ison,  Hopk.  8. 

(&)  Sinclair  v.  Sandford,  7  Paige,  432. 

(J)   Campbell  v.  Morrison,  7  Paige,  157.    Catlett  v.  McDonald,  13  Louis.  Rep.  44. 


relief  sought,  and  not  the  principal  thing  demanded,  is  discretionary  with  the 
court ;  and  an  appeal  from  the  order  does  not  lie,  to  the  court  of  appeals.  (Paul 
v.  Munger,  47  N.  Y.  469.) 

Upon  a  motion  to  dissolve  an  injunction,  an  averment,  in  an  answer,  not  respon- 
sive to  any  allegation  in  the  bill,  is  not  per  se  evidence  against  the  plaintiff'.  The 
answer  of  a  defendant,  in  order  to  be  evidence  in  his  favor,  must  respond  to  a  fact 
averred  in  the  bill,  and  not  to  »  mere  inference  of  law.  (Skinner  v.  White,  17 
John.  367;  Roberts  v.  Anderson,  2  John.  Ch.  205;  United  States  v.  Parrott,  1 
McAl.  271 ;  1  Call,  286,  394  ;  3  id.  44  ;  1  Munf.  373  ;  2  id.  298  ;  Robinson  v.  CatJt- 
cart,  2  Cranch,  590  ;  1  Wash.  C.  C.  225,  389  ;  2  "Wheat.  383.)  If  an  answer  denies 
the  whole  equity  of  the  bill,  this  is  good  ground  for  dissolving  the  injunction. 
(Hazard  v.  Hudson  Riv.  Bridge  Co.  27How.  296  ;  Orr  v.  Merrill,  1  Woodb.  &  M. 
176  ;  Orr  v.  lAttlefield,  id.  13.-  But  it  does  not  necessarily  follow  that  it  should  be 
dissolved,  in  such  a  case  ;  particularly  where  its  continuance  could  be  no  pecuniary 
damage  to  the  defendants,  and  is  necessary  to  the  full  satisfaction  of  the  plaintiff's 
demand.     (Carpenter  v.  Danforth,  19  Ab.  225.) 

Where  a  motion  to  dissolve  an  injunction  is  made  upon  bill  and  answer  alone, 
the  general  rule  is  to  dissolve,  if  the  answer  denies  all  the  equities  of  the  bill. 
(3  Estee  Pr.  268.)  There  are  exceptions  to  the  rule,  but  they  depend  upon  the 
special  circumstances  of  the  particular  cases.  (Gardiner  v.  Perkins,  9  Cal.  553 ; 
Johnson  v.  Wide  West  M.  Co.  22  id.  479 ;  Burnett  v.  Whitesides,  13  id.  156 ;  Real 
del  Monte  Co.  v.  Pond  Co.  23  id.  82.) 
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ant  against  whom  an  injunction  has  been  granted  affecting  his  rights, 
[*638]  *such  defendant  may  appear  voluntarily  and  apply  to  dissolve 
the  injunction  without  waiting  for  the  service  of  the  subpoena. (m) 


2.  Motion  to  dissolve  upon  bill  and  answer. 

Within  what  time  to  be  made.]  Upon  serving  his  answer  the  defend- 
ant may,  upon  notice  to  the  complainant,  move  to  dissolve  the  injunction. 

By  the  38th  rule,  exceptions  to  the  answer  will  not  prevent  a  disso- 
lution of  the  injunction,  unless  they  are  filed  and  served  within  ten 
days  after  the  answer  is  put  in.  If  taken,  the  defendant  may  gjive  a 
written  consent  that  they  be  forthwith  referred ;  and  unless  the  com- 
plainant procures  the  master's  report  in  favor  of  the  exceptions  within 
ten  days  after  receiving  such  consent,  they  will  not  prevent  a  dissolu- 
tion of  the  injunction.  By  the  39th  rule,  if  exceptions  are  filed  within 
the  ten  days,  it  will  not  be  in  order  to  move  for  the  dissolution  until 
the  time  for  procuring  the  master's  report  has  expired ;  unless  a  report 
against  the  validity  of  the  exceptions  is  sooner  obtained.(ra) 

A  chamber  order,  under  the  125th  rule,  allowing  further  time  to 
except,  does  not  extend  the  time  within  which  exceptions  must  be  filed 
to  prevent  a  dissolution  of  the  injunction.  An  extension  of  the  time, 
for  that  purpose,  can  only  be  obtained  upon  a  special  application  to  the 
court,  upon  notice. (o)  And  the  court  will  not  enlarge  the  time  for 
procuring  the  master's  report,  in  an  injunction  'case,  except  under 
special  circumstances — such  as  the  illness  of  the  master,  etc.(p) 

The  chancellor  has  decided  that  the  defendant  may  give  notice  of 
an  application  to  dissolve  an  injunction  upon  bill  and  answer,  imme- 
diately after  service  of  the  answer,  without  waiting  the  ten  days 
allowed  to  the  complainant  to  except  to  the  answer.  But  if  exceptions 
are  duly  served  within  the  time  prescribed  by  the  38th  rule,  it  will  be 
a  sufficient  answer  to  the  application,  (q)  But  a  party  is  not  at  liberty 
to  give  notice  of  an  application  to  dissolve  the  injunction  for  a  time, 
which  is  within  the  ten  days  allowed  by  the  38th  rule  for  excepting. (r) 

The  provisions  of  the  39th  rule  are  not  applicable  to  the  case  of  an 
answer,  to  which  the  complainant  has  no  right  to  except  for  insuffi- 
[*639]  *ciency,  (i.  e.,  one  to  which  the  oath  of  the  defendant  has  been 

{m)  Waffle  v.  Vanderheyden,  8  Paige,  45. 
(«)  And  see  Parker  v.  Williams,  4  Paige,  439. 
(o)  Wakeman  v.  Gillespy,  5  Paige,  112. 
{p)  Davenport  v.  Whitmore,  8  Sim.  251. 
ig)  Satterlee  v.  Bargy,  3  Paige,  142. 
(r)  Id.  ib. 
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waived.)  If  the  whole  equity  of  the  bill  is  denied,  exceptions  for 
impertinence  will  not  prevent  the  dissolution  of  the  injunction.(s) 

Whether  necessary  that  all  the  answers  be  in.]  It  is  a  general  rule, 
that  the  answers  of  all  the  defendants  must  be  perfected  before  an 
injunction  will  be  dissolved ;  provided  all  the  defendants  are  impli- 
cated in  the  same  charge,  and  the  complainant  has  taken  the  requisite 
steps  to  compel  their  answers. (t)  (38)  Thus,  where  the  president  of  a 
bank  is  made  a  party  defendant,  as  an  individual,  and  the  bank  is 
also  made  a  party,  and  the  president  and  the  bank  are  both  implicated 
by  the  bill  in  the  same  charge,  and  the  bank  answers  by  its  cashier, 
but  the  president  does  not  answer,  the  injunction  will  not  be  dissolved 
upon  the  answer  of  the  bank  alone ;  nor  until  the  answer  of  the 
president  comes  in ;  even  though  the  injunction  is  issued  against  the 
bank  alone,  and  denial  of  knowledge  on  his  part  would  be  sufficient 
to  procure  its  dissolution,  (u) 

But  to  this  rule  there  are  exceptions.  Thus,  if  the  defendant  on 
whom  the  gravamen  of  the  charge  rests,  has  fully  answered,  that 
may  be  sufficient. (v)  So,  it  is  not  a  valid  objection  to  an  application 
to  dissolve  an  injunction,  that  the  personal  representatives  of  a 
deceased  co-defendant  who  was  jointly  implicated  in  the  fraud 
charged  in  the  bill  have  not  answered ;  unless  they  are  charged  with 
knowledge  of  the  fraud  of  their  testator  or  intestate. (id)  And  the 
rule  is  the  same  where  the  parties  who  have  not  answered  are  mere 
formal  parties,  (a;) 

It  is  settled,  also,  that  if  there  has  been  negligence  on  the  part  of 
the  complainant  in  serving  the  subpoena,  or  in  procuring  the  appear- 
ance of  a  part  of  the  defendants,  those  who  have  appeared  and 
answered  may  have  the  injunction  dissolved  on  their  answers  alone. (y) 

(s)   Livingston  v.  Livingston,  4  Paige,  111. 

it)  Noble  v.  Wilson,  1  Paige,  164.  Depeyster  v.  Graves,  2  John.  Ch.  Eep.  148.  Vander- 
voovt  v.  Williams,  1  Clarke,  377.  Jones  v.  Magill,  1  Bland,  190.  Id.  192,  194, 199.  Cape  Sable 
Company's  case,  3  Bland,  606. 

(m)  Vandervoort  v.  Williams,  1  Clarke,  377.  But  see  Glasscott  v.  Governor  and  Company  of 
Copper  Miners,  10  Law  J.  (N.  S.)  30. 

(»)  Depeyster  v.  Graves,  2  John.  Ch.  Eep.  148. 

(«>)  Wakeman  v.  Gillespy,  5  Paige,  112. 

(ic)  Higgins  v.  Woodwnrd,  Hopk.  342. 

(i/)  Seebor  v.  Hess,  5  Paige,  85.    Hyde  v.  Warren,  19  Ves.  321. 


(38)  This  is  the  general  rule.  (Mallett  v.  Weybossett  Bank,  1  Barb.  217  ;  Rob- 
inson v.  Cathcart,  2  Cranch,  590  ;  Hazard  v.  Hudson  Riv.  Bridge  Co.  27  How.  296  ; 
Orr  v.  Merrill,  1  "Woodb.  &  M.  176 ;  Orr  v.  Littlefield,  id.  13 ;  De  Beysterv.  Graves, 
2  John.  Ch.  148  ;  United  States  v.  Barrott,  1  McAl.  271 .)  But  it  is  not  inflexible. 
One  exception  is,  where  the  plaintiff  has  not  taken  steps  to  expedite  his  cause ; 
another  is  where  the  defendants  upon  whom  the  real  gravamen  rests  have  answered. 
And  there  are  still  other  exceptions.     (lb.  ;  De  Beyster  v.  Graves,  supra.) 
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Upon  what  grounds  motion  may  be  made.]  A  want  of  due  diligence 
on  the  part  of  the  complainant  after  obtaining  an  injunction  is  always 
a  cause  for  dissolving  it.  (2)  (39) 

*An  injunction  will  not  be  dissolved  because  of  a  defect  or  [*640] 
deficiency  in  the  injunction  bond;  but  further  security  will  be 
required,  and  time  given  to  complete  it. (a) 

And  the  neglect  of  the  complainant  to  serve  the  subpoena  and  in- 
junction on  some  of  the  defendants  named  in  the  bill,  is  not  a  ground 
for  dissolving  the  injunction,  as  to  the  defendants  on  whom  the  service 
has  been  made. (6) 

Where  a  bill  is  filed  to  obtain  a  discovery  of  the  defendant's  title, 
and  an  injunction  is  granted  upon  that  ground,  it  must,  of  course,  be 
dissolved  as  soon  as  the  discovery  is  obtained.(c) 

As  to  sufficiency  and  effect  of  answer.]  An  injunction  will  not  be 
dissolved  on  the  coming  in  of  the  answer,  unless  the  defendants 
positively  deny  all  the  equity  of  the  bill. (40)  A  denial  from  informa- 
tion and  belief  is  not  sufficient,  (d)  Where  the  answer  does  not  deny 
the  facts  charged  in  the  bill,  positively  and  fully,  although  the  denial 
be  as  full  as  can  be  given  by  the  party  under  the  circumstances,  the 
injunction  will  not  be  dissolved. (e)  And  it  seems  that  even  where  all 
the  equity  of  the  bill  is  denied  by  the  answer,  it  is  not  a  matter  of 
course  to  dissolve  the  injunction  ;  as  the  granting  and  continuing  .an 

(z)  Depeyster  v.  Graves,  2  John.  Ch.  Kep.  204.      See  Higgins  v.  Woodward,  Hopk.  342. 
Seebor  v.  Hess,  5  Paige,  85. 
(a)  Williams  v.  Hall,  1  Bland,  194. 
(5)   Seebor  v.  Hess,  supra, 
ic)  New  York  v.  Connecticut,  4  Dall.  3,  u.  1. 

(d)  Ward  v.  Van  Bokkelin,  1  Paige,  100.     Apthorpe  v.  Comstock,  Hopk.  148.    Wakeman  v. 
Gillespy,  5  Paige,  112. 

(e)  Roberts  v.  Anderson,  2  John.  Ch.  Hep.  204. 


(39)  Waffle  v.  Venderheyden,  8  Paige,  46  ;  Schermerhorn  v.  Merrill,  1  Barb.  511 ; 
Ward,  v.  Van  Bokkelin,  1  Paige,  100.  But  a  defendant  cannot  move  to  dissolve 
an  injunction  on  account  of  want  of  due  diligence  on  the  part  of  the  plaintiff  in 
prosecuting  the  suit,  except  in  cases  where  the  defendant  cannot  himself  expedite 
the  cause.  Where  the  situation  of  the  cause  is  such  that  the  defendant  may 
proceed  therein  without  waiting  for  the  plaintiff,  the  plaintiff's  inactivity  is  no 
cause  for  dissolving  the  injunction.     (iSchernierhor?t  v.  Merrill,  supra.) 

(40)  Sehermerhorn  v.  Merrill,  1  Barb.  511.  And  where  the  bill  charges  fraud, 
it  is  not  sufficient  that  some  of  the  defendants  have  denied  all  fraud  as  to  them- 
selves, if  'their  title  or  rights  may  be  affected  by  the  fraud  charged  against  the 
other  defendants.  If  the  act  charged  as  fraudulent  forms  one  link  in  their  title, 
and  is  charged  to  have  been  done  by  another,  through  whom  they  hold,  and  under 
circumstances  which  preclude  them  from  the  benefit  of  the  position  of  bona  fide 
holders,  without  notice,  it  is  not  sufficient  that  ,they  deny  all  fraud  on  their  part, 
(lb.)  But  when  the  answer  of  a  defendant  answering  on  oath,  from  his  own 
knowledge,  denies  the  whole  equity  of  the  bill,  and  makes  a  clear  title  in  himself 
in  such  a  way  that  it  cannot,  if  the  answer  be  true,  be  affected  by  the  fraud 
charged  in  the  bill,  and  not  denied,  his  case  is  severed  from  that  of  his  co-defend- 
ants, and  stands  upon  its  own  merits.     (lb.) 
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injunction  always  rests  in  the  sound  discretion  of  the  court,  to  be 
governed  by  the  nature  of  the  case.(/)  The  statement  of  the 
defendant  must  be  at  least  credible.  Any  evasion  in  not  responding 
to  the  charges  in  the  bill,  or  an  extreme  improbability  in  the  state- 
ment of  the  defendant,  will  induce  the  court  to  retain  the  injunc- 
tion.^) So  if  the  defendant's  answer  is  contradictory. (h)  And  if  the 
equity  of  the  bill  is  not  charged  to  be  in  the  knowledge  of  the 
defendant,  and  the  defendant  merely  denies  all  knowledge  and  belief 
of  the  facts  alleged  therein,  the  injunction  will  not  be  dissolved  on  the 
bill  and  answer  alone. (i) 

So  if  the  court  can  see  in  the  facts  disclosed  in  the  answer,  good 
reasons  for  retaining  the  injunction,  it  will  be  retained,  notwithstand- 
ing a  full  denial  of  the  equity  of  the  bill.(&)  Nor  will  an  injunction 
upon  a  creditor's  bill  claiming  more  than  $100,  and  charging  equitable 
assets  to  the  amount  of  more  than  §100,  be  dissolved  because  the 
[*641]  defendant  in  *his  answer  swears  that  he  has  not  equitable 
assets  to  the  amount  of  $100. (I) 

It  is  a  general  rule,  however,  that  if  the  facts  on  which  the  com- 
plainant's equity  rests  are  positively  denied,  the  injunction  must  be 
dissolved. (to)  (41)  The  answer  is  sufficient  if  it  disprove  the  facts 
stated  in  the  bill.(w)  It  need  not  invalidate,  by  full  proof,  the  facts 
in  the  bill.  The  defendant  need  only  show  that  the  evidence  of  the 
complainant  is  entitled  to  no  credit. (o) 

An  injunction  against  a  corporation  cannot  be  dissolved  on  bill  and 

(f)Ii.  ib.     Moore  v.  Hylton,  Dev.  Eq.  Eep.  429.     Bank  of  Monroe  v.  Schermerhorn,  1 
Clarke,  303. 
(j?)  Moore  v.  Hylton,  supra.    Williams  v.  Hall,  1  Bland,  196. 
{%)  TongT.  Oliver.  1  Bland,  199. 
(i)    Bodgers  v.  Kodgers,  1  Paige,  426. 
Ik)  Bank  of  Monroe  v.  Schermerhorn,  1  Clarke,  303. 
(l)    Sage  v.  Qnar,  1  Clarke,  347. 
(>»)  Gibson  v.  Tilton,  1  Bland,  355. 
(»)  McFarland  v.  McDowell,  1  Car.  Law  Eepos.  110. 
(o)  North's  ex'rsv.  Perrow,  4  Band.  1. 


(41)  Seeor  v.  Weed,  7  Rob.  67 ;  Durant  v.  Einstein,  35  How.  223,  247 ;  S.  C.  5 
Rob.  423 ;  How  v.  Hudson  River  Bridge  Co.  27  How.  296 ;  Dubois  v.  Budlong,  15 
Ab.  445 ;  Finnegan  v.  Lee,  18  How.  Pr.  186 ;  Gould  v.  Jacobsohn,  18  id.  158 ; 
Blatchford  v.  New  York  &  New  Haven  R.  R.  Co.  5  Ab.  276.  See  Pidgeon  v.  Oat- 
man,  3  Rob.  706  ;  Clark  v.  Laio,  22  How.  426 ;  Ely  v.  Lowenstein,  9  Ab.  N.  S.  37. 

But  if,  by  any  evasiveness  in  the  defendant's  answer  and  affidavits,  or  by 
admissions  therein  implied  or  expressed,  sufficient  appears  to  satisfy  the  court 
that  the  plaintiff  ought  not  to  have  the  injunction,  then,  notwithstanding  the 
defendant,  by  his  answer  and  affidavits  seemingly,  in  words,  denies  the  equity  of 
the  complaint,  and  the  allegations  therein,  the  injunction  may  be  retained. 
(Stover  v.  Coe,  2  Bosw.  661 ;  Litchfield  v.  Pelton,  6  Barb.  187 ;  Secor  v.  Weed,  7 
Rob.  67.) 

265 


642  INTERLOCUTORY  APPLICATIONS,  ETC.  [Book  III. 

answer,  unless  the  answer  is  duly  verified  by  the  oath  of  some  of  the 
corporators  who  are  acquainted  with  the  facts  stated  therein.(p) 

A  defendant  may  answer  an  injunction  bill  on  oath,  for  the  purpose 
of  moving  thereon  for  a  dissolution  of  the  injunction,  although  an  oath 
is  waived  or  is  not  necessary.  But  such  answer  will  have  no  other  or 
greater  force,  as  evidence,  than  the  bill.(g)  It  therefore  makes  no 
difference,  on  an  application  to  dissolve  the  injunction  on  bill  and 
answer,  that  the  bill  is  supported  by  the  oaths  of  several  com- 
plainants.^) 

An  injunction  will  not  be  dissolved,  although  the  whole  equity  of  the 
bill  is  denied  by  the  answer,  unless  the  answer  is  sworn  to.(s)  And 
where  the  complainant  waives  an  answer  on  oath,  if  he  annexes  to,  and 
files  with  his  bill,  affidavits  of  other  persons  verifying  the  facts  stated 
therein,  it  is  not  a  matter  of  course  to  dissolve  the  injunction  on  the 
oath  of  the  defendant.^) 

Notwithstanding  the  waiver  of  an  answer  on  oath,  the  answer  must 
be  sworn  to  if  the  defendant  wishes  to  dissolve  the  injunction  on  the 
ground  that  the  equity  of  the  bill  is  fully  denied,  (u)  (42)  If  the 
answer  is  sworn  to,  however,  and  the  whole  equity  of  the  bill  is  denied 
by  it,  if  no  affidavit  of  a  disinterested  witness  is  annexed  to  the  bill, 
the  injunction  will  be  dissolved ;  although  security  for  debt  and  costs 
in  the  suit  at  law  has  been  given,  under  the  provisions  of  the  Revised 
Statutes  on  that  subject. (v) 

Affidavits,  etc.  upon  motion.]  We  have  mentioned  in  what  cases  the 
complainant  may  annex  affidavits  to  his  bill  to  be  used  in  opposition  to 
the  motion  to  dissolve. (w)  It  is  also  well  settled,  that  on  such  a  mo- 
[*642]  *tion  the  defendant  may  read  the  affidavits  of  disinterested 
witnesses,  or  other  evidence,  in  support  of  his  answer,  to  rebut  the  affi- 
davits annexed  to  the  bill. (a;)  (43) 

{p)  Fnlton  Bank  v.  New  York  &  Sharon  Canal  Co.  1  Paige,  311. 

(g)  Bale  313.    Manchester  v.  Day,  6  Paige,  295. 

(r)  Man  Chester  v.  Bay,  supra. 

(s)  Rule  37. 

(«)  Enle  37. 

(w)  Dougrey  v.  Topping,  4  Paige,  94. 

(v)  Manchester  v.  Day,  6  Paige,  295. 

(w)  Ante,  p.  47. 

(x)  Haight  v.  Case,  4  Paige,  525.    Brown  v.  Haff,  5  id.  235. 


(42)  Where  the  plaintiff  waives  an  answer  on  oath  from  all  the  defendants,  and 
one  of  them  answers  on  oath,  denying  the  whole  equity  of  the  bill,  he  may  move 
to  dissolve  the  injunction  upon  his  answer,  notwithstanding  his  co-defendant  has 
put  in  an  answer  without  oath.     (SchermerJiorn  v.  Men-ill,  1  Barb.  511.) 

(43)  Under  the  Code,  a  motion  to  dissolve  an  injunction  may  be  opposed  on  affi- 
davits of  any  number  of  witnesses,  (§  226  ; )  it  is  therefore  a  matter  of  judicial 
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But  no  affidavits  can  be  received  for  the  purpose  of  contradicting  the 
answer.(y)  Affidavits  may  be  read,  however,  to  substantiate  written 
instruments  alleged  by  the  bill  and  neither  admitted  nor  denied  by 
the  answer.(z)  So  if  deeds  or  letters  be  stated  in  the  bill,  and  the 
defendant  says  he  does  not  know  whether  the  statement  is  correct  or 
not,  they  may  be  verified  by  affidavit,  (a)  (44)  But  as  to  facts  and 
circumstances  which  the  defendants  do  not  know  of,  if  the  benefit  of 
them  cannot  be  had  from  the  defendants'  consciences,  it  cannot  be  had 
at  all,  except  so  far  as  the  complainant  may  be  able  to  prove  them  at 
the  trial. (b) 

"Where  an  injunction  had  been  obtained  against  several  defendants, 
co-partners,  three  of  whom  had  answered  but  the  fourth  had  not,  the 
three  who  had  answer'.d  moved  to  dissolve  the  injunction,  but  the 
court  treated  it  as  a  jo;  at  injunction,  and  therefore  held  that  the  com- 
plainant was  entitled  io  read  affidavits  against  the  answers. (c) 

Cause  against  dissolving.]  It  is  no  objection  to  an  application  to  dis- 
solve an  injunction,  that  the  replication  has  been  filed.  But  if  the 
testimony  has  been  taken  in  the  cause,  the  court  will  order  the  appli- 
cation to  stand  over  until  the  hearing  on  the  merits ;  unless  special 
circumstances  render  delay  improper,  (d)  Exceptions  filed  are  no 
objection  to  the  motion,  unless  they  affect  the  answer  in  points  relat- 
ing to  the  grounds  of  the  injunction,  (e)  Where  exceptions  to  the 
answer  of  one  of  the  defendants  are  submitted  to,  if  the  exceptions  go 
to  the  merits,  the  injunction  will  not  be  dissolved.  If  the  exceptions 
have  not  been  submitted  to,  nor  allowed,  the  court  will  look  into  them 
to  see  that  they  are  not  frivolous.  And  if  frivolous,  they  will  furnish 
no  objection  to  the  motion  to  dissolve. (/) " 

{y)  Drewry  on  Inj.  424,    Clapham  v.  White,  8  Ves  35. 

(z)  Taggart  v.  Hewlett,  1  Mer.  499. 

(a)  Barrett  v.  Tickcll,  Jai'.  124,  129. 

(6)  Id.  lb.    Castellaiu  v.  Blumenthal,  cited  3  Dan.  Pr.  290. 

(c)  Navlor  v.  Wellington,  s  Sim.  396. 

(rf)  Grandin  v  Le  Eoy,  2  Paige,  509. 

(c)  Doe  v.  Eoe,  Hopk.  276.    Ross  v.  Smith,  cited  1  Hoff.  Pr.  357,  n.  (1.) 

(/)  Noble  v.  Wilson,  1  Paige,  164. 


discretion,  upon  balancing'  the  evidence  adduced,  to  dissolve  it  or  not.  (Crocker 
v.  Baker,  3  Ab.  183 ;  Malcom  v.  Miller,  6  How.  Pr.  456 ;  Minor  v.  Terry,  id.  208 ; 
S.  C.  1  Code  Rep.  N.  S.  384 ;  Van  de  Water  v.  Kelsey,  2  Code  Rep.  3.) 

(44)  On  a  motion  to  dissolve  an  injunction,  the  plaintiff  may  read  new  affidavits 
in  answer  to  any  new  matter  set  up  as  explanatory,  or  in  the  nature  of  confession 
and  avoidance,  in  the  defendant's  affidavits.  (Society  for  Ref.  of  Juvenile  Delin- 
quents v.  Diers,  10  Ab.  N.  S.  216.) 

By  §  226,  as  amended  in  1870,  an  application  to  vacate  or  modify  an  injunction 
may  be  opposed  by  affidavits  or  other  proofs,  in  addition  to  those  on  which  the 
injunction  was  granted. 
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If  the  whole  equity  of  the  bill  is  denied  by  the  answer,  exceptions 
for  impertinence  will  not  prevent  a  dissolution  of  the  inj unction. (g) 

It  is  always  a  good  answer  to  an  application  to  dissolve,  that  the 
[*643]  *equity  of  the  bill  upon  which  the  injunction  rests  is  not  denied 
by  the  defendant;  although  no  exceptions  have  been  filed.(^) 

Hearing  of  motion.]  Upon  a  motion  to  dissolve  an  injunction,  the 
court  confines  itself  exclusively  to  the  consideration  of  the  combination 
of  facts  set  forth  in  the  bill,  out  of  which  the  equity  of  the  injunction 
arises,  and  to  the  answer  of  the  defendant  to  those  facts.  If  it  appears 
that  the  facts  as  stated  in  the  bill,  looking  to  it  only,  give  rise  to  no 
equity,  the  injunction  should  be  dissolved,  whether  the  defendant  has 
answered  or  not,  or  however  imperfectly  he  may  have  answered.(i) 
The  facts  set  forth  in  the  answer  are  alone  to  be  regarded ;  not  the 
opinions  of  the  defendant,  (k) 

If  upon  hearing  the  motion  to  dissolve  the  injunction,  the  court  is  of 
opinion  that  it  was  improperly  granted,  or  that  the  case  made  by  the 
complainant  is  contradicted,  or  not  supported,  it  will  order  the  injunc- 
tion to  be  dissolved,  either  with  or  without  costs,  as  the  justice  of  the 
case  may  appear  to  require.  But  if  the  defendant  does  not  succeed 
in  satisfying  the  court  that  the  injunction  ought  either  to  have  been 
refused,  or  that  it  ought  not  to  be  continued,  it  will  direct  it  to  be  con- 
tinued until  the  hearing. (Z)  And  if,  in  the  case  of  an  injunction  to 
restrain  waste,  or  anything  of  that  description,  the  answer  admits  that 
the  defendant  has  committed  waste,  or  has  threatened  to  commit  it, 
the  injunction  will  be  continued  till  the  hearing,  (to) 

It  frequently  happens,  however,  that  upon  hearing  the  motion  to 
dissolve  the  injunction,  the  court  is  not  satisfied  as  to  the  right  of  the 
complainant  to  maintain  his  injunction.  In  such  cases,  if  the  doubt 
arises  upon  the  facts  of  the  case,  it  will  direct  an  inquiry  by  the  master, 
or  an  issue  ;(n)  or  an  action  at  law.(o)  But  although  the  bill  seeks 
merely  an  injunction,  or  an  injunction  with  an  account  consequent  upon 
it,  and  the  result  of  a  reference  to  a  master,  or  of  an  issue  or  action  at 
law,  is  unfavorable  to  the  complainant's  right  to  the  injunction,  the 
defendant  cannot,  on  that  ground,  move  to  dismiss  the  bill.(p) 

(,<?)  Livingston  v.  Livingston,  4  Paige,  111.    But  see  Joseph  v.  Simpson,  10  Price,  25. 
(ft)  Wakemau  v.  Gillespy,  5  Paige,  112.    Ward  v.  Van  Bokkelin,  1  Paige,  100. 
(i)  Canal  Co.  v.  Railroad  Co.,  4  Gill  &  John.  7. 
(ft)  Chase  v.  Manbardt,  1  Bland,  335. 
(Z)    3  Dan.  357. 

(m)  Packington  v.  Packington,  1  Dick.  101.    Attorney  General  v.  Burrows,  id.  128.    Anon.  3 
Atk.  485. 
(m)  Agar  v.  Regents  Canal  Co.,  Cooper's  Rep.  77.    2  Dan.  Pr.  734,  5.    3  id.  358. 
Co)  3  Dan.  358. 
(p)  Id  ib.    Brooke  v.  Clarke,  1  Swanst.  550. 
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It  is  to  be  observed  that  although  an  injunction  may  be  granted  ex 
parte,  and  sustained  upon  a  motion  to  dissolve  it,  yet  if,  at  the  hearing 
[*644]  *of  the  cause  there  be  no  evidence  against  the  defendant,  the 
bill  will  be  dismissed.(g) 

Renewing  motion.]  A  motion  to  dissolve  an  injunction  cannot  be 
renewed,  without  the  existence  of  some  new  ground,  (r) 

When  motion  unnecessary.]  If  the  bill  in  an  interpleading  suit  is 
dismissed,  it  is  not  regularly  necessary,  although  it  is  a  very  general 
practice,  to  apply  for  an  order  to  discharge  the  injunction  ;  for  when 
the  bill  is  dismissed,  in  strictness  the  injunction  falls  ipso  facto. (s) 
Indeed,  as  regards  any  bill  praying  an  injunction,  the  better  opinion 
seems  to  be  that  if  the  bill  is  dismissed,  an  injunction  granted  on -such 
bill  falls  with  it,  without  any  express  motion  or  order  to  dissolve  being 
necessary,  (t) 

And  where  an  injunction  is  awarded  until  the  coming  in  of  the 
answer,  it  is  of  course  at  an  end  when  the  answer  comes  in ;  so  that  a 
motion  to  dissolve  it  is  not  necessary,  (u) 


SECTION    XI. 

REVIVING  AND  CONTINUING  INJUNCTIONS.(45) 

Reviving.]  After  an  injunction  has  been  dissolved,  if  there  be  cause, 
it  may  be  revived  on  motion.('o)  Thus,  where  a  reference  of  the  answer 
for  insufficiency  has  been   shown   for   cause   against  dissolving  the 

(q)  Barfleld  v.  Kelly,  4  Rnss.  355. 

(r)  Hoffman  v.  Livingston,  1  John.  Ch.  Rep.  211. 

(s)  Blenerhassett  v.  Scanlan,  1  Hogan,  363. 

(t)  Drew,  on  Inj.  419.    1  C.  P.  Coop.  Cas.  591. 

(«)  Beal  v.  Gibson,  4  Hen.  &  Mnnf.  481. 

(»)  Prac.  Reg.  242. 


(45)  The  supreme  court  has  power,  at  general  or  special  term,  to  revive_  and 
continue  an  injunction  order,  in  its  discretion ;  but  it  should  be  upon  the  giving 
of  a  new  undertaking,  in  the  same  manner  as  upon  the  granting  of  the  original 
injunction.  (Disbro  v.  Disbro,  37  How.  147 ;  Hicks  v.  Michael,  15  Cal.  107 ;  Craner 
v.'  Nelson,  23  id.  464.) 

An  injunction  granted  in  a  suit  revives  with  the  suit ;  and  if  the  suit  cannot  be 
regarded  as  out  of  existence,  neither  is  the  injunction  out  of  existence.  It  still 
remains  in  force,  and  if  anything  is  to  be  done  incompatible  with  the  order,  it 
must  be  first  set  aside.     (People  ex  rel.  Wood  v.  Connolly,  2  Ab.  N.  S.  315.) 

An  injunction  order,  when  made,  will  continue  in  force  until  the  final  determi- 
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injunction,  and  the  complainant  has  been  put  upon  terms  of  obtaining 
the  master's  report  within  a  certain  time,  but  having  failed  to  do  so  the 
injunction  is  dissolved ;  if  the  master  afterwards  reports  the  answer 
insufficient,  the  complainant  may  move  to  revive  the  inj unction. (w) 
But  after  a  reference  for  impertinence,  such  motion  cannot  be  sus- 
tained, (a;) 

The  motion  has  also  been  refused  where  the  master  having  reported 
in  favor  of  the  sufficiency  of  the  answer,  exceptions  have  been  taken 
to  his  report. {y)  The  court  has  also  refused  to  revive  an  injunction 
which  had  been  dissolved  upon  the  coming  in  of  an  answer  denying  • 
[*645]  all  the  *circumstances  of  the  bill,  although  an  indictment  had 
been  found  against  the  defendant  for  perjury  committed  in  that 
answer,  (z) 

And  an  injunction  voluntarily  dissolved  by  a  complainant,  or  by  his 
agent  or  solicitor,  cannot  be  renewed  on  petition,  without  some  new 
and  special  reasons,  which  did  not  exist  when  the  injunction  was  orig- 
inally granted  or  dissolved. (a) 

But  where  the  dissolution  of  an  injunction  has  been  obtained  by 
fraud,  it  may  be  reinstated. (b) 

A  motion  to  reinstate  an  injunction,  on  additional  evidence  tendered 
by  the  complainant,  is  in  the  nature  of  an  original  application,  (c) 

(w)  Dansey  v.  Browne,  4  Mad.  237. 

(x)  3  Dan.  295.    2  id.  299. 

(y)  Id.  ib.    Scott  v.  Mackintosh,  1  Ves.  &  B.  503. 

(z)  Clapham  v.  White,  8  Ves.  35. 

{a)  Living-ston  v.  Gibbons,  5  John.  Ch.  Rep.  250. 

(6)  Billingslea  r.  Gilbert,  1  Bland,  568. 

(c)  Gillian  v.  Allen,  1  Rand.  414.  . 


nation  of  the  action,  unless  the  defendant  obtains  its  dissolution.  And  where  the 
plaintiffs  have  already  obtained  an  order  enjoining  the  defendant  to  refrain  from 
collecting-  or  attempting-  to  collect  certain  rents,  etc.,  and  also  requiring  him  to 
show  cause,  at  special  term,  why  said  injunction  should  not  be  continued  until  the 
final  determination  of  the  action,  there  is  no  necessity  for  an  additional  order  con- 
tinuing the  injunction.  (Kelly  v.  Jeroloman,  7  Rob.  158.)  The  same  pre-requi- 
sites  are  essential  to  the  continuance  of  an  injunction,  as  to  the  issuing  of  it ;  and 
if  it  is  not  apparent  that  the  plaintiffs  are  entitled  to  the  relief  demanded,  no  order 
of  continuance  will  be  granted.  (Hartt  v.  Harvey,  32  Barb.  55  ;  S.  C.  10  Ab.  322  ; 
19  How.  Pr.  245.) 

By  the  55th  Equity  Rule  of  the  United  States  courts,  in  every  case  where  an 
injunction,  either  the  common  injunction,  or  a  special  injunction,  is  awarded  in 
vacation,  it  shall,  unless  previously  dissolved  by  the  judge  granting  it,  continue 
until  the  next  term  of  the  court,  or  until  it  is  dissolved  by  some  other  order  of  the 
court.     (See  Penny  v.  Parker,  1  "Woodb.  &  Minot,  280.) 

"Where  an  injunction  has  been  dissolved  on  the  coming  in  of  the  answer  denying 
the  equity  of  the  bill,  and  testimony  is  afterwards  taken,  tending  to  show  the  right 
of  the  plaintiff  to  relief,  the  injunction  may  be  reinstated.  (Tucker  v.  Carpenter, 
Hempst.  440  ;  2  Ves.  19  ;  1  Hen.  &  Munf.  8  ;  1  Bland,  568.)  And  upon  new  facts, 
stated  in  a  supplemental  bill,  a  fresh  injunction  may  be  awarded  ;  even  though  a 
former  injunction  was  dissolved  upon  the  merits.  (Fanning  v.  Dunham,  4  John. 
Ch.  35  ;  Travers  v.  Safford,  2  Ves.  19  ;  IAngham  v.  Toule,  1  Anst.  189  ;  Amb.  104.) 
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In  the  case  of  Tone  v.  Brace,(d)  the  vice  chancellor  of  the  eighth  cir- 
cuit decided  that  he  had  power  to  reinstate  or  renew  an  injunction,  after 
a  dissolution,  even  though  the  order  of  dissolution  had  heen  affirmed 
by  the  chancellor  upon  appeal,  and  an  appeal  had  been  taken  from  the 
chancellor's  decision  to  the  court  of  errors ;  but  that  this  power  would 
not  be  exercised  except  in  extreme  cases,  and  upon  new  facts  pre- 
sented, either  by  petition  or  supplemental  bill.  It  was  also  decided,  in 
that  case,  that  when  an  injunction  has  been  dissolved,  and  subse- 
quently proofs  have  been  partially  taken,  but  no  order  has  been 
entered  to  close  proofs,  the  injunction  will  not  be  revived  merely 
because  the  proofs,  so  far  taken,  falsify  the  answer ;  especially  if  the 
proofs  only  go  to  establish  the  original  charges  in  the  bill,  fully  denied 
by  the  answer ;  and  present,  not  new  facts,  but  merely  additional 
testimony. 

Continuing  injunction.']  It  frequently  happens  that  where  an  injunc- 
tion has  been  obtained  before  the  hearing,  upon  an  interlocutory 
application,  it  will  be  continued  by  the  decree  made  at  the  hearing  of 
the  cause. (e) 

Injunctions  are  continued  at  the  hearing  either  provisionally  or  per- 
manently. They  are  frequently  continued  provisionally  pending  a 
reference  to  a  master  to  make  inquiries,  or  to  take  an  account  prepara- 
tory to  a  final  adjudication  upon  further  directions. (/) 

They  are  permanently  continued  or  made  perpetual  by  the  decree 
in  those  cases  where  the  party  enjoined  is  in  possession  of  some  instru- 
ment conferring  a  legal  right  which  it  is  contrary  to  equity  that  he 
should  be  permitted  to  exercise,  to  the  detriment  of  the  complainant. (g) 
It  is  more  usual,  however,  where  a  party  is  in  possession  of  a  security 
[*646]  or  *other  instrument  which  it  is  against  conscience  that  he 
should  use  against  the  defendant,  to  direct  it  to  be  delivered  up  and 
cancelled,  (h) 

See,  further  upon  this  subject,  ante,  p.  613,  (sec.  2,)  as  to  perpetual 
injunctions. 

(d)  1  Clarke,  503. 

(e)  Seaton  on  Decrees,  300. 
(/)  OKI  v.  Old,  id.  ib. 

(g)  3  Dan.  Pr.  359. 
(ft)  3  Dan.  360. 
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SECTION    XII. 

DISCHARGING  INJUNCTION  FOR   IRREGULARITY 

It  has  been  already  observed  that  although  an  injunction  be  erro- 
neously or  irregularly  obtained,  as  long  as  it  is  in  force  it  must  be 
obeyed ;  and  that  a  party  acting  in  contravention  of  it  will  be  guilty 
of  a  contempt.(i) 

The  proper  course,  whenever  there  is  any  irregularity  in  the  injunc- 
tion, is  to  apply  for  an  order  to  discharge  it. (k)  So  where  persons  not 
parties  to  the  bill,  are  injuriously  affected  by  an  injunction,  if  they 
apply  in  a  proper  manner,  the  court  will  grant  them  relief  by  dis- 
charging the  injunction,  so  far  as  it  affects  their  interest. (I) 

The  application  for  this  purpose  should  be  made  at  once,  upon  the 
usual  notice  to  the  opposite  party. 

(i)   Ante,  p.  632. 

(k)  Robinson  v.  Lord  Byron,  2  Dick.  703.    Partington  v.  Booth,  3  Mer.  14S. 

'J)    Tradesman's  Bank  v.  Merrit,  1  Paige,  302. 
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[*647]  CHAPTER    VI. 

NE   EXEATS. 

Sect.  1.  Their  Nature  and  Uses. 

2.  When  and  how  Applied  for  and  Allowed. 

3.  In  what  Cases,  and  against  whom,  granted. 

4.  Upon  what  Demands. 

5.  Service  of,  and  Bonds  upon. 

6.  Discharging. 


SECTION    I. 


THEIR  NATURE   AND   USES. 


The  writ  of  ne  exeat  is  a  process  issuing  under  the  seal  of  the  court, 
to  prevent  a  person  from  leaving  the  state. 

Though  originally  a  prerogative  writ,  it  has  now  become  an 
ordinary  process  of  courts  of  equity,  and  is  as  much  a  writ  of  right 
as  any  other  process  used  in  the  administration  of  justice. (a) 

It  is  resorted  to  for  the  purpose  of  obtaining  equitable  bail;  (b)  and 
its  object  and  design  is  to  hold  a  party  amenable  to  justice,  and  to 
render  him  personally  responsible  for  the  performance  of  the  orders 
and  decrees  of  the  court  by  preventing  him  from  withdrawing  him- 
self from  its  jurisdiction. (c) 

The  writ  is  proper  only  for  the  purpose  of  detaining  the  person  of 
the  defendant  to  respond  to  the  decree  of  the  court,  (d) 

(a)  Gibert  v.  Colt,  Hopk.  496. 

(6)  Mitchell  v.  Bnnch,  2  Paige,  606.    Dunham  y.  Jackson,  1  id.  629.    De  Rivaflnoli  v.  Cor- 
setti,  4  id.  264. 
(c)  Cleason  t.  Bisby,  1  Clarke,  551.    Jobnson  v.  Clendenin,  5  Gill  &  John.  463. 
(<f)  Id.  ib. 
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[*648]  *SECTION    II. 

WHEN   AND   HOW  APPLIED   FOR   AND   ALLOWED. 

Must  be  upon  bill  filed.]  A  ne  exeat  cannot  be  applied  for  except 
upon  a  bill  previously  filed,  (s)  (1)  But  when  the  application  is 
against  a  solicitor  in  a  cause  in  court,  or  where  it  is  made  by  one 
defendant  against  another,  or  against  the  complainant,  in  a  matter  of 
account,  no  new  bill  is  necessary.(/) 

At  what  time.]  The  writ  may  be  applied  for  at  any  stage  of  the 
suit.(<?)  (2) 

Need  not  be  pray ed  for.]  If  the  party,  in  the  progress  of  the  suit, 
threatens  to  leave  the  country,  the  writ  may  be  applied  for  by  petition, 
without  its  being  prayed  for  in  the  bill,  and  without  an  amendment 
to  insert  such  prayer. (A) 

Subpama  need  not  be  served.]  Although  the  bill  must  be  previously 
filed,  it  is  not  necessary  that  a  subpoena  should  be  served  upon  the 
party  before,  or  simultaneously  with,  the  service  of  a  ne  exeat.  Thus, 
in  the  case  of  The  Georgia  Lumber  Co.  v.  Bissell,{i)  upon  an  application 
to  discharge  a  defendant  from  arrest  on  a  we  exeat,  on  the  ground  that 
no  subpoena  was  served  at  the  time  he  was  arrested  on  the  ne  exeat,  it 
appearing  by  affidavits  on  the  part  of  the  complainants  that  they 
took  out  a  subpoena  when  the  ne  exeat  was  issued,  and  made  a  bona 
fide,  but  unavailing  attempt  to  serve  the  same  ;  the  court  held  there 

(e)   Ex  parte  Brnncker,  3  P.  Wms.  312.    Hughes  v.  Evan,  ]  Beat.  327. 

{/)  Lloyd  v.  Cardy,  Prec.  in  Chan.  171.  Done's  case,  1  P.  Wms.  263.  Mattocks  v.  Tremaine, 
3  John.  Ch.  Hep.  75.    "Beanies'  Ne  exeat,  82. 

(<7)  Dnnham  v.  Jackson,  1  Paig'e,  629. 

(ft)  Collinsoti  v. ,  18  Ves.  354.      Moore  v.  Hudson,  «  Mad.  218.      Gibert  v.  Colt,  Hopk. 

498. 

(»)   9  Paige,  225. 


(1)  In  Bushnell  v.  Bushnell,  (7  How.  Pr.  389  ;  S.  C.  12  Barb.  399,)  it  was  held 
that  where  a  writ  of  ne  exeat  was  issued  and  served  with  the  summons,  in  the 
ordinary  manner  of  issuing-  and  serving  an  injunction,  that  was  sufficient.  That 
it  was  not  necessary  to  file  the  complaint  first. 

(2)  Neville  v.  Jackson,  22  How.  500.  In  Dunham  v.  Jackson,  supra,  the  com- 
plaint had  been  dismissed  with  costs.  The  plaintiff  had,  by  an  appeal  to  the  court 
of  errors,  suspended  the  proceedings  to  collect  the  costs.  On  an  affidavit  and 
petition  stating  that  the  plaintiff  intended  to  remove  from  the  state,  before  the 
appeal  could  be  determined,  the  court  granted  a  ne  exeat,  unless  the  plaintiff 
should  give  security  to  abide  the  final  decree.  In  Denton  v.  Denton,  (1  John.  Ch. 
441,)  it  was  decided  that  in  a  suit  brought  by  a  wife,  against  her  husband,  for  a 
divorce,  a  writ  of  ne  exeat  might  be  granted  prior  to  any  decree  for  alimony. 
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was  no  irregularity  which  could  entitle  the  defendant  to  have  the 
writ  set  aside.  The  chancellor  said  that  upon  being  arrested  on  the 
ne  exeat,  the  defendant  might,  at  once,  have  entered  a  voluntary 
appearance,  and  demanded  a  copy  of  the  bill. 

Under  the  same  bill,  a  ne  exeat,  as  well  as  an  injunction,  may  be 
granted,  {k) 

*Notice  of  application,  when  necessary.]  Previous  to  the  [*649] 
defendant's  appearance  in  the  cause,  a  writ  of  ne  exeat  may  be  applied 
for  ex  parte  ;  but  if  the  application  is  made  after  he  has  appeared,  he 
must  have  notice  of  it.(Z) 

By  whom  allowed.']  Ne  exeats  may  be  allowed  by  the  same  officers 
who  are  authorized  to  allow  injunctions. (to)  (3)  And  the  provisions  of 
the  statute  prohibiting  a  second  application  for  an  injunction  after  a 
refusal  of  the  first,(w)  apply  also  to  ne  exeats. 

The  application  for  a  ne  exeat  is  founded  either  upon  an  affidavit  or 
a  petition. 

Affidavit.]  The  affidavit  on  which  a  ne  exeat  is  applied  for  must  be 
entitled  in  the  suit ;  and  consequently  it  cannot  be  made  before  the 
bill  is  filed,  (o)  It  must  state  positively  the  existence  of  a  debt ; 
except  where  it  is  matter  of  account,  when  an  affidavit  of  actual 
indebtedness,  with  a  belief  of  a  balance  being  due,  stating  such  facts 
and  circumstances  as  the  ground  of  the  belief  as  to  induce  the  court  to 
think  that  belief  is  well  founded,  is  sufficient,  (p)  And  the  affidavit 
should  state  that  it  appears  from  the  accounts,  referring  to  them 
with  as  much  precision  as  practicable,  that  so  much  is  due.(g)  The 
reason  why  an  affidavit  as  to  belief  of  the  amount  due  on  matter  of 
account  is  considered  sufficient  is,  that  it  might  be  impossible  to 
swear  positively  to  a  sum  due  at  the  foot  of  an  unliquidated 
account.^) 

(£)  "Bryson  v.  Petty,  1  Bland,  182. 

(I)    Rale  30. 

(to)  See  ante,  p.  621. 

(»)  2  K.  S.  173,  if  35,  36,  37,  (orig.  if  32,  33,  34.)    Ante,  p.  622. 

(o)  Anon.  6  Mad.  276.    Hughes  v.  Tryon,  1  Beat.  327. 

{p)  Boehm  v.  Wood,  Tar.  &  Rnss.  344.  Ordronanx  v.  Helie,  in  Chancery,  Jannary  23, 1843. 
Rico  v.  Gnaltier,  3  Atk.  501.  Jackson  v.  Petri  a,  10  Ves.  164.  Gernoe  v.  Boccaline,  2  Wash. 
C.  C.  Rep.  130.    Thome  v.  Halsey,  7  John.  Ch.  Rep.  193.    Gibert  v.  Colt,  Hopk.  500. 

(9)  Flack  v.  Holm,  1  Jac.  &  W.  405.    Mattocks  v.  Tremaine,  3  John.  Ch.  Rep.  75. 

(r)    Lube's  Eq.  PI.  59. 


(3)  Any  justice  of  the  supreme  court  or  any  county  judge  may,  out  of  court, 
allow  writs  of  ne  exeat  in  suits  and  proceeding's  in  the  supreme  court,  according-  to 
the  course  and  practice  of  such  court  in  such  cases,  and.  under  such  regulations 
as  shall  be  provided  by  law,  or  by  the  rules  and  regulations  of  such  court,  not 
inconsistent  with  law,     (Laws  of  1847,  ch.  740,  §  13.) 
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Except  in  the  case  of  an  account,  the  affidavit  must  be  as  positive  as 
to  the  equitable  debt  as  an  affidavit  of  a  legal  debt  is  required  to  be, 
in  order  to  hold  to  bail  at  law.(s) 

If  the  claim  is  against  an  administrator,  the  party  should  also  sweai 
to  his  belief  of  assets  come  to  the  defendant's  hands. (t) 

The  affidavit  should  also  show  that  the  defendant  intends  going 
abroad.  And  it  must  be  positive  upon  this  point,  or  to  his  threats  or 
declarations  to  that  effect,  or  to  facts  evincing  it,  or  circumstances 
[*650]  amounting  to  it.(«)  *It  will  be  sufficient  if  his  declaration  of 
such  an  intention  is  sworn  to  on  information  from  members  of  his 
family.('o) 

The  affidavit,  however,  need  not  state  that  the  defendant  is  going 
abroad  for  the  purpose  of  avoiding  the  payment  of  the  debt.  If  it  can 
be  seen  that  it  is  the  intention  of  the  party  to  go  abroad  before 
the  debt  can  be  got  out  of  his  hands,  it  is  a  case  in  which,  in  the  exer- 
cise of  a  sound  discretion,  the  writ  ought  to  issue. (w) 

The  affidavit  as  to  the  intent  to  go  abroad  may  be  made  by  a  third 
person. (a)  And  if  the  information  of  the  defendant's  intention  to  leave 
the  state  come  from  those  who  would  most  probably  have  communi- 
cated to  him  the  fact  of  the  intended  application  for  the  writ,  if  they 
had  been  applied  to  for  an  affidavit  on  the  subject,  that  will  be  con- 
sidered a  sufficient  reason  for  not  producing  their  affidavits,  upon  the 
application,  (y) 

The  affidavit  must  also  mention  the  facts  on  which  the  debt  arises, 
and  on  which  it  is  grounded,  (z) 

Though  it  is  a  general  rule  that  the  application  for  the  writ  must  be 
supported  by  an  affidavit  of  the  debt,  an  affidavit  will  be  dispensed 
with,  if  the  debt  appears  from  the  master's  report  to  be  due,  and  such 
report  has  been  confirmed,  (a) 

On  an  application  for  a  writ  of  ne  exeat  by  a  wife  against  her 
husband,  pending  a  suit  for  alimony,  etc.  her  affidavit  is  admissible ; 
the  proceeding  being  ex  parte,  and  the  wife  in  that  respect  considered 
independent  of  her  husband.  (6) 

(s)   Rhoades  v.  Cousins,  0  Rand.  188.    Beamse'  Ne  Exeat,  28. 

(t)  Beanies'  Ne  Exeat,  31.  McNamara  v.  Dwyer,  7  Paige,  239.  Smeahnrg  v.  Mark,  6  John. 
Ch.  Rep.  138. 

(«)  Beanies,  33,  34.    Mattocks  v.  Tremaine,  supra. 

(i>)  Collinson  v. ,  18  Ves.  353. 

(w)  Boehmv.  Wood,  Tnr.  &Russ.  344.  Etches  v.  Lance,  7  Ves.  417.  Atkinson  t.  Leonard,  3 
Bro.  C.  R.  318.    Hampson  v.  Harrison,  8  Ves.  32. 

ix)  Collinson  v. ,  18  Ves.  353. 

(y   Ordronanx  v.  Helie,  in  Chancery,  Jan.  23, 1843. 

\z)  Anon.  2  Ves.  sen.  489. 

(a)  Collinson  v. ;  Etches  v.  Lance,  supra. 

(6)  Denton  v.  Denton,  1  John.  Ch.  R.  441. 
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The  affidavit  to  obtain  this  writ  may  be  made,  also,  by  the  com- 
mittee of  a  lunatic. (c) 

Petition.]  "Whenever  the  writ  is  applied  for,  upon  petition,  the  peti- 
tion should  contain  the  same  facts  as  are  required  to  be  stated  in  an 
affidavit  for  that  purpose. 

Allowance.]  If  the  officer  to  whom  application  for  a  ne  exeat  is  made, 
upon  perusing  the  affidavit  or  petition  on  which  such  application  is 
founded,  is  of  opinion  that  it  is  a  proper  case  for  the  writ  to  issue,  he 
endorses  upon  the  bill,  affidavit,  or  petition,  an  allowance  or  certificate 
as  follows : 

[*651]         * Allowance  by  the  Chancellor  or  a  Vice-Chancellor. 

"  Let  a  writ  of  ne  exeat  issue  in  this  cause  against  the  defendant 
C.  -D.;  and  let  such  writ  be  marked  in  the  sum  of  $1000;  and  let  an 
order  to  that  effect  be  entered." 

Certificate  by  a  Master. 

"  I  certify  that  I  have  perused  the  within  affidavit,  [or  bill,  or  peti- 
tion,] and  am  of  an  opinion  that  a  ne  exeat  should  issue  in  this  cause 
against  the  defendant  C.  D. ;  and  that  such  writ  should  be  marked  in 
the  sum  of  $1000." 

Order  for.]  Upon  this  allowance,  an  order  for  the  writ  must  be 
entered  by  the  register  or  clerk,  before  it  can  be  issued. 

Marking  writ.]  When  the  writ  is  issued,  it  should  be  marked  by  the 
officer  allowing  it,  in  the  sum  in  which  the  defendant  is  to  be  held  to 
bail ;  and  this  sum  should  only  be  sufficient  to  cover  the  complainant's 
demand,  (d)  If  the  writ  is  actually  marked  by  the  clerk,  it  will  be  pre- 
sumed to  have  been  so  done  in  pursuance  of  the  order  of  the  court. (e) 

The  court  or  officer  allowing  the  writ  should  mark  it  in  a  sum  suffi- 
cient to  cover  not  only  the  existing  debt,  but  a  reasonable  amount  of 
future  interest ;  having  regard  to  the  probable  duration  of  the  suit. 
And  the  sheriff  is  not  to  double  that  sum,  in  taking  a  bond.(/)  (4) 

(c>  Stewart  v.  Graham,  19  Ves.  316. 

(<Z)  Gleason  v.  Bisby,  1  Clarke,  551.    Boehm  y.  Wood,  1  Tur.  &  Russ.  332.    McNamara  y. 
Dwyer,  7  Paige,  239. 
(c)  Id.  ib.  a 

if)  Gibert  v.  Colt,  Hopk.  500. 


(4)  It  is  said  by  Edmonds,  J.,  in  Forrest  v.  Forrest,  (5  How.  Pr.  131 ;  S.  C.  10 
Barb.  46,)  that  it  is  not  necessary,  though  it  is  usual,  that  the  Tie  exeat  should  be 
by  writ ;  and  that  it  may  be  enforced  by  attachment  for  contempt.  That  there  is 
nothing  in  the  Code  to  prevent  such  a  practice ;  and  in  case  it  should  be  adopted, 
instead  of  issuing  a  writ  in  the  first  instance,  §  178  would  warrant  an  arrest  on  the 
attachment  as  for  a  contempt. 
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SECTION    III. 

IN  WHAT  CASES,  AND  AGAINST  WHOM,  GRANTED. 

The  writ  of  ne  exeat  is  a  process  that  ought  to  be  used  with  great 
caution.  The  court  is  only  justified  in  issuing  it  where  a  bill  has  been 
filed  stating  the  proper  facts  on  which  the  discretion  of  the  court  is  to 
be  exercised,  and  where  there  is  an  affidavit  verifying  the  facts  stated 
in  the  bill.(p')  It  is  proper  only  for  the  purpose  of  detaining  the  person 
of  the  party  to  respond  to  the  decree  of  the  court ;  and  when  the  cause 
[652]  of  *action  is  such  that  the  person  of  the  defendant  cannot.be 
touched  under  the  decree,  by  either  execution  or  attachment,  the  writ 
will  not  be  issued,  (h) 

If  the  party  against  whom  a  final  decree  is  made  intends  to  remove 
beyond  the  jurisdiction  of  the  court  before  the  decree  can  be  enforced 
by  execution,  a  ne  exeat  will  be  granted. (i) 

In  a  suit  by  a  vendor,  for  a  specific  performance,  a  ne  exeat  ought 
not  to  issue  against  the  purchaser,  unless  the  court  deems  it  quite  clear 
that  there  must  be  a  decree  for  the  specific  performance  of  the  con- 
tract, (k)  And  the  principle  upon  which  the  writ  is  issued  in  cases  of 
this  nature,  is  the  difficulty  of  proceeding  at  law.(Z) 

The  writ  may  be  granted  against  foreigners,  or  in  a  suit  between 
foreigners,  and  in  respect  to  demands  arising  abroad.('Tre) . 

The  writ,  however,  will  not  be  issued  against  a  feme  covert  adminis- 
tratrix.^) (5) 

iff)  Hnghes  v.  Ryan,l  Beat.  327.  Unless  the  necessity  for  the  writ  arises  after  the  com- 
mencement of  the  suit ;  in  which  case  a  foundation  may  be  laid  for  it  by  petition.  See  ante, 
p.  648. 

(ft)  Gleason  v.  Bisby,  1  Clarke,  551. 

(i)  Dunham  v.  Jackson,  1  Paige,  629. 

(*)  Morris  v.  McNiel,  2  Ruse.  604. 

U)  Boehm  v.  Wood,  Tnr.  &  Rnss.  344. 

(m)  Mitchell  v.  Bunch,  2  Paige,  606.  McNamara  v.  Dwyer,  7  id.  239.  Gibert  v.  Colt,  Hopk. 
496.     Woodward  v.  Schatzell,  3  John.  Ch.  R.  412. 

in)  Pannell  v.  Tayler,  Tur.  &  Russ.  96. 


(5)  It  was  formerly  a  question  whether  the  writ  of  ne  exeat  had  been  retained 
by  the  Code.  (See  Van  Sant.  Eq.  Pr.  409.)  But  it  is  now  settled  by  numerous 
decisions  that  the  power  to  issue  the  writ  in  cases  of  equitable  cognizance,  still 
exists,  not  having  been  in  any  way  abolished  by  the  Code.  Sections  468  and  471 
continue  the  writ,  and  the  power  to  issue  it  as  a  statutory  remedy.  (Beckibitti v. 
Smith,  4  Lans.  182;  Breckv.  Smith,  54  Barb.  212;  Bushnellv.  Btishnell,  15  id. 
399 ;  S.  C.  7  How.  Pr.  389 ;  Neville  v.  Neville,  22  How.  500 ;  Forrest  v.  Forrest, 
5  id.  125 ;  S.  C.  10  Barb.  46 ;  9  N.  Y.  Leg.  Obs.  89 ;  3  Code  Rep.  141 ;  Hayes  v. 

278 


Chap.  6.]  INTERLOCUTORY  APPLICATIONS,  ETC.  g52 


SECTION    IV. 


UPON  WHAT  DEMANDS. 


As  a  general  rule,  a  ne  exeat  is  allowed  only  upon  an  equitable 
demand. (o)  (6)  But  in  the  cases  of  a  bill  filed  for  an  aecount,  or  for 
alimony,  it  may  be  granted,  although  the  defendant  might  have  been 

(o)  Mitchell  v.  Bnnch,  2  Paige,  606.  Cox's  executors  V.  Scott,  5  Har.  &  John.  384.  Sejmonr 
v.  Hazard,  1  John.  Oh.  Rep.  1.  Boehm  v.  Wood,  Tar.  &  Russ.  342.  Beames'  Ne  Exeat,  41. 
Palmer  v.  Van  Doren,  2  Edw.  425.    Gleason  v.  Bisby,  i  Clarke,  051. 


Willis,  1  Ab.  N.  S.  167.  Contra,  Johnston  v.  Johnston,  16  Ab.  43 ;  S.  C.  25  How. 
181 ;  Fuller  v.  Emeric,  2  Sandf.  626.)  See  also  Laws  of  1847,  ch.  740,  §  13, 
specifying-  the  officers  by  whom  the  writ  may  be  allowed. 

If  a  proper  case  is  established,  a  ne  exeat  will  be  granted  against  a  feme  covert. 
(Neville  y.  Neville,  22  How.  500.) 

If  a  creditor  holds  his  debtor  to  bail  in  an  action  at  law,  he  will  not  be  entitled 
to  a  writ  of  ne  exeat.  (Pratt  v.  Wells,  1  Barb.  425.)  The  writ  is  strictly  confined 
to  cases  where  the  party  has  no  remedy  at  law,  except  in  the  cases  of  a  decree 
obtained  for  alimony,  and  a  balance  sworn  to  upon  an  account.     (lb.) 

A  person  who  comes  into  this  state  for  the  sole  purpose  of  giving  testimony  as 
a  witness  in  an  action  at  law,  even  though  there  be  no  service  of  subpctna  upon 
him,  cannot  be  taken  on  a  ne  exeat,  while  waiting  to  give  evidence.  (Dixon  v.  Ely, 
4  Edw.  557.) 

In  McNamara  v.  Dwyer,  (7  Paige,  239,)  where  a  bill  was  filed  against  a  foreign 
executor,  to  compel  him  to  account  for  a  trust  fund,  a  writ  of  ne  exeat  was  granted, 
it  appearing  that  he  was  about  to  depart  from  the  state. 

In  Porter  v.  Spencer,  (2  John.  Ch.  169.)  where  a  party  had  been  sued  at  law, 
and  had  given  bail,  but  it  appeared  that  he,  with  his  bail,  who  had  disposed  of 
his  property,  was  about  to  leave  the  state,  a  writ  of  ne  exeat  was  granted,  "from 
the  necessity  of  the  case."  In  JSllingwood  v.  Stephenson,  (4  Sandf.  Ch.  366,)  the 
writ  was  allowed  in  an  action  by  a  judgment  creditor  to  reach  equitable  assets. 

The  writ  cannot  be  allowed  against  a  corporation,  in  any  case.  (Rogers  v. 
Michigan  Southern,  etc.  R.  R.  Co.  28  Barb.  539.) 

The  writ  may  issue  against  the  plaintiff  or  the  defendant,  as  occasion  may 
require.     (Neville  v.  Neville,  22  How.  500.) 

To  authorize  the  issuing  of  a  ne  exeat,  facts  must  be  set  out,  on  which  the  court 
can  repose  its  belief.  The  mere  fears  and  apprehensions  of  the  party  are  insuffi- 
cient. (Forrest  v.  Forrest,  10  Barb.  46;  S.  C.  5  How.  Pr.  125.)  Where,  in  a  suit 
brought  by  a  wife,  against  her  husband,  for  a  divorce,  the  plaintiff,  in  her  com- 
plaint, expressed  her  fears,  from  circumstances  which  had  come  to  her  knowledge, 
that  the  defendant  would  depart  this  state  ;  that  he  would  sell  his  property  here, 
and  remove  his  means  from  this  state,  etc.,  it  was  held,  that  the  fears  of  the  plain- 
tiff, in  the  absence  of  any  reasons  given,  were  insufficient  to  authorize  the  issuing 
of  a  ne  exeat.     (lb.) 

The  application  for  a  ne  exeat  is  addressed  to  the  discretion  of  the  court ;  and 
even  where  a  court  of  equity  has  the  power  to  grant  the  writ,  it  will  be  very  cau- 
tious in  the  exercise  of  such  power.     (Pratt  v.  Wells,  1  Barb.  425.) 

When  an  injunction  is  granted,  to  restrain  the  defendant  from  performing  in  a 
theatre  other  than  the  plaintiff's,  a  ne  exeat  may  issue,  if  necessary  to  carry  out 
the  injunction.     (Hayes  v.  Willis,  11  Ab.  N.  S.  267.) 

(6)  In  general,  the  writ  will  be  granted  only  upon  an  equitable  debt  or  claim, 
for  the  reason  that  on  legal  claims  there  is  an  adequate  remedy  at  law.     (Forrest 
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arrested  at  law ;  these  being  cases  where  the  courts  of  chancery  and 
law  have  a  concurrent  jurisdiction. (p)  And  the  exception,  with  respect 
to  these  cases,  is  founded  upon  the  difficulty  of  proceeding  at  law  in 
such  matters. (q) 

The  debt  for  which  the  writ  issues  must  also  be  certain  in  its  nature. 
A  contingent  demand  will  not  be  sufficient,  (r)  Therefore,  the  writ  will 
[*653]  *not  be  issued  upon  an  undertaking  for  an  indemnity  ;(s)  nor 
in  behalf  of  a  surety  in  a  bond,  who  has  filed  his  bill  to  compel  the 
principal  to  exonerate  him  by  discharging  the  debt.(i) 

Neither  will  the  writ  be  granted  in  a  suit  for  a  specific  performance, 
if  the  demand  of  the  complainant  is  not  a  moneyed  demand,  (u)  (7) 

And  the  debt  must  be  due,(»)  or  so  far  mature  that  present  pay- 
ment or  performance  can  rightfully  be  demanded,  (w)  Therefore,  the 
complainant  is  not  entitled  to  a  writ  of  ne  epeat  on  a  bill  for  the  specific 
performance  of  a  contract,  previous  to  the  time  at  which  the  contract 
is  to  be  performed,  and  before  any  right  of  action  has  accrued  thereon, 
either  in  law  or  in  equity,  against  the  defendant.  (»)  And  to  entitle 
the  complainant  to  the  writ,  upon  a  bill  for  the  specific  performance 
of  a  contract  of  purchase  by  the  vendee,  he  must  show  a  debt  actually 
due ;  and  to  this  end,  must  show  affirmatively  that  he  is  able  to  make 
a  good  title  to  the  premises  agreed  to  be  sold.(y) 

The  act  to  abolish  imprisonment  for  debt  has  not  deprived  this  court 
of  the  power  to  issue  a  writ  of  ne  exeat,  in  cases  of  equitable  cognizance, 
where  such  writ  would  have  been  allowed  previous  to  the  passage  of 
that  act.     But   such  writ   will  not  be   granted  upon  a  mere  legal  ' 

(p)  Ehoades  v.  Consins,  6  Band.  188.  Mitchell  v.  Banch,  supra.  Jenkins  v.  Parkinson,  2 
My.  &  Keen,  5 

(g)  Boehm  v.  Wood,  Tar.  &  Enss.  344. 

(r)  Anon.  1  Atk.  521.    Beames'  Ne  Exeat,  51.    Shearman  t.  Shearman,  3  Bro.  370. 

(s)  Beames,  51. 

(i)    Gibbs  v.  Mevand,  2  Edw.  482. 

(«)  Cowdin  v.  Cram,  3  id.  231. 

{v)  Boehm  v.  Wood,  Tnr.  &  Rnss.  343.  Rhoades  v.  Consins,  6  Band.  188.  Cox's  ex'rs  v. 
Scott,  5  Har.  &  John.  384.    Beames'  Ne  Exeat,  27. 

iw)  Glcason  v.  Bisbv,  1  Clarke,  551. 

(as)  De  Kivafinoli  v.  Corsetti,  4  Paige,  264.  Whitehead  v.  Partridge,  3  Swanst.  365.  Sey- 
mour v.  Hazard,  1  John.  Ch.  Rep.  1. 

[y)  Brown  v.  Haff,  5  Paige,  235. 


v.  Forrest,  10  Barb.  46 ;  S.  C.  5  How.  Pr.  125 ;  Smedberg  v.  Mark,  6  John.  Ch. 
138.) 

It  will  not  be  allowed  in  an  action  by  a  surety,  against  his  principal,  until  it 
has  been  legally  ascertained  that  the  parties  will  become  liable  to  pay  the  penalty 
of  the  bond.     (Gibbs  v.  Menard,  6  Paige,  258.) 

(7)  In  a  suit  by  a  vendor,  for  a  specific  performance,  a  ne  exeat  ought  not  to  be 
issued  against  the  purchaser,  except  in  a  case  where  a  mere  judgment  for  dam- 
ages will  not  give  adequate  relief,  and  where  the  court  deems  it  quite  clear  that 
there  must  be  a  decree  for  the  specific  performance  of  the  contract.  (Morris  v. 
McNeil,  2  Russ,  604.) 
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demand,  upon  which  the  complainant  would  have  been  entitled  to 
equitable  bail  in  this  court,  before  the  passing  of  that  act ;  although 
the  defendant  is  about  to  remove  from  the  state. (z) 

A  ne  exeat  may  issue  upon  a  bill  filed  by  a  wife  against  her  husband, 
for  alimony,  previous  to  the  decree. (a) 

In  the  recent  case  of  Jenkins  v.  Parkinso?i,(b)  Lord  Brougham  held 
that  where  the  equity  of  the  bill  was  a  matter  of  grave  doubt,  however 
specific  the  complainant's  allegation  of  debt  may  be,  he  shall  not, 
generally  speaking,  have  this  writ. 

A  ne  exeat  may,  as  before  observed,  be  granted  in  respect  to 
demands  arising  abroad.(c) 


[*654]  ^SECTION    V. 

SERVICE    OF,  AND   BONDS   UPON. 

Writs  of  ne  exeat  are  served  by  the  sheriff  of  the  proper  county. 
Upon  serving  the  writ  he  is  to  take  a  bond  from  the  defendant  to  him- 
self, of  which  the  penalty  is  to  be  the  amount  marked  upon  the  writ, 
conditioned  that  the  defendant  will  not  depart  from  or  leave  the  state 
without  the  permission  of  the  court. 

The  sheriff  is  the  sole  judge  as  to  the  sufficiency  of  the  sureties 
offered  by  the  party  arrested.  Indeed,  whatever  he  does  in  executing 
this  writ,  is  upon  his  own  responsibility,  (d) 

He  is  answerable  for  the  sufficiency  of  such  sureties.  But  where  he 
has  taken  bail  upon  the  writ,  if  the  defendant  leaves  the  state,  the 
court  will  allow  the  sheriff  a  reasonable  time  to  produce  him ;  or  in 
case  the  defendant  cannot  be  produced,  will  allow  a  reasonable  time 
to  the  sheriff  to  prosecute  the  bond  and  recover  the  amount  which  he 
is  ordered  to  pay.(e) 

The  obligations  devolved  upon  sureties  entering  into  a  bond  con- 
ditioned to  obey  such  a  writ,  bear  a  close  resemblance  to  the  duties 
and  responsibilities  of  bail  at  common  law.  They  undertake  that  the 
defendant  shall  be  responsible  for  the  performance  of  the  orders  and 

(z)  Brown  v.  Haff,  5  Paige,  235. 

(a)  Denton  v.  Denton,  1  John.  Ch.  Kep.  264.    Bushnell  Y.  Bnshncll,  15  Barb.  399. 

(6)  2  My.  &  Keen,  5. 

(c)  Mitchell  v.  Bunch,  2  Paige,  600.  Ante,  p.  652. 

(d)  Boehm  v.  Wood,  Tnr.  &liuss.  340. 

(e)  Brayton  v.  Smith,  6  Paige,  489. 
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decrees  of  the  court. (/)  And  where  the  defendant  in  the  writ  has 
been  proceeded  against,  and  committed  to  jail,  for  not  complying  with 
a  final  decree  of  the  court  in  the  cause,  and  afterward  escapes  from 
custody,  his  sureties  in  the  bond  are  not  liable. (g) 

A  surety  will  not  be  discharged  upon  the  principal  putting  in. his 
answer,  nor  even  upon  such  principal  being  committed  to  prison. (h) 
But  after  a  decree  against  a  defendant  for  the  same  matter  for  which 
the  ne  exeat  issued,  the  defendant  being  in  contempt  and  in  custody 
for  not  performing  the  decree,  the  sureties  obtained  their  discharge. (i) 

If  the  defendant,  on  being  arrested  upon  a  ne  exeat,  fails  to  give  such 
[*655]  *bail  as  shall  be  satisfactory  to  the  sheriff,  he  must  be  kept  in 
custody,  according  to  the  command  of  the  writ,  and  the  sheriff  must 
state  that  fact  in  his  return  to  the  ne  exeat.(8) 


SECTION   VI. 


DISCHARGING   NE   EXEAT. 


Upon  giving  security.]  After  the  party  is  arrested  upon  a  ne  exeat, 
he  may  apply  to  the  court,  by  motion  or  petition,  and  on  notice  to  the 
opposite  party,  for  an  order  to  discharge  the  writ. 

And  it  is  a  matter  of  course  to  order  the  ne  exeat  to  be  discharged, 
upon  the  defendant's  giving  security  to  answer  the  complainant's  bill 
and  to  render  himself  amenable  to  the  process  of  the  court  pending 
the  litigation,  and  to  such  process  as  may  be  issued  to  compel  a  per- 
formance of  the  final  decree. (k)  This  security,  if  not  accepted  by  the 
complainant,  is  to  be  approved  of  by  a  vice-chancellor  or  master,  on 

(/)  Johnson  v.  Clendenin,  5  Gill  &  John.  463. 
(.9)  Id.  ib. 

(h)  Le  Clea  v.  Trot,  Pre.  in  Ch.  230.    Stapylton  v.  Peill,  19  Ves.  615.    Beames,  84 
(i)  Debazin  v.  Debazin,  1  Dick.  95. 

(k)  McNamara  v.  Dwyer,  7  Paige,  239.     Mitchell  v.  Bimch,  2  id.  606.    Gleason  v.  Bisby,  1 
Clarke,  551. 


(8)  The  sureties  in  a  tie  exeat  bond  have  no  right,  at  common  law,  to  surrender 
their  principal.  (Matter  of  Wolfe,  3  N.  Y.  Leg.  Obs.  383.)  But  the  right  is  given 
by  statute,  (Laws  of  1845,  ch.  231 ;)  and  the  statute  applies  even  where  the  pro- 
ceedings were  commenced  before  its  passage.  (Ib.)  Such  surrender  is  not  void 
because  the  principal  was  induced  by  false  promises  to  come  within  the  jurisdic- 
tion of  the  court.     (Ib.) 
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notice  to  the  complainant,  so  that  he  may  be  heard  in  relation  to  the 
sufficiency  of  the  sureties  offered. (£) 

Or,  where  the  defendant  cannot  procure  such  security  as  will  satisfy 
the  sheriff,  or  if  he  wishes  to  leave  the  state  before  the  termination  of 
the  suit,  he  may  apply  to  the  court  to  discharge  the  ne  exeat  upon  his 
giving  proper  security  to  answer  and  be  amenable  to  process.  And 
upon  such  application,  the  court  will  take  such  security  as  it  may  deem 
sufficient,  and  will,  discharge  the  sheriff  from  liability,  (to) 

Upon  bill  only.]  If  the  ne  exeat  is  granted  on  the  certificate  of  a  vice- 
chancellor  or  master,  or  on  an  ex  parte  application  to  the  court  before 
answer,  the  defendant,  on  due  notice,  may  move  the  court  to  discharge 
the  writ,  on  the  matter  of  the  bill  only,  (re) 

For  neglect  to  serve  bill.]  So  if  the  complainant  neglects  to  serve  a 
copy  of  the  bill  upon  the  defendant  within  the  time  prescribed  by  the 
35th  rule,  after  notice  of  his  appearance,  the  defendant,  upon  notice, 
may  also  move  to  discharge  the  ne  exeat,  with  costs. (o) 

Upon  bill  and  answer.]  If  a.  ne  exeat  is  prayed  for  in  the  bill,  the 
[*656]  *defendant  may  put  in  his  answer  on  oath,  for  the  purpose  of 
moving  thereon  for  a  discharge  of  the  ne  exeat;  although  an  answer  on 
oath  is  not  required  by  law,  or  is  waived  by  the  bill.(p) 

The  writ  will  not  be  discharged  upon  an  answer  denying  the  whole 
equity  of  the  bill,  unless  the  answer  is  sworn  to.  And  if  an  oath  is 
waived,  it  is  not  a  matter  of  course  to  discharge  the  ne  exeat  on  the 
oath  of  the  defendant ;  provided  the  complainant's  bill  is  sworn  to,  and 
the  affidavit  of  other  persons  annexed  thereto. (q) 

It  seems  that,  upon  a  motion  to  discharge  a  ne  exeat  on  bill  and  an- 
swer, the  defendant  may  read  the  affidavits  of  other  persons  in  support 
of  his  answer,  to  rebut  the  affidavits  annexed  to  the  bill.  At  least 
such  is  the  practice  upon  motions  to  dissolve  injunctions. (r) 

Exceptions  to  an  answer  will  not  prevent  a  discharge  of  the  ne  exeat, 
except  in  the  cases  specified  in  the  38th  and  39th  rules. 

Causes  for  discharging.]  The  defendant  may  move  to  discharge  the 
writ,  not  only  upon  giving  security,  but  for  a  want  of  equity  appearing 
upon  the  face  of  the  bill — the  insufficiency  of  the  affidavit  on  which 
the  writ  was  granted — upon  the  facts  set  up  in  the  defendant's  answer, 

U)   See  Mitchell  v.  Bunch,  2  Paige,  621. 

(m)  Brayton  v.  Smith,  6  Paige,  489.  Per  Lord  Eldon  in  Mtisgrave  v.  Midex,  Beames'  Ne 
Exeat,  97. 
(«)  Rule  34. 
(o)  Knle  35. 
(p)  Rule  36. 
(gj  Rule  37. 
(r)  Haight  t.  Case,  4  Paige,  525.    Brown  v.  Haff,  5  id.  235. 
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or  in  affidavits  — or  for  an  irregularity  of  any  kind  in  the  granting  or 
issuing  of  the  writ.  And  every  thing  going  to  show  that  the  writ 
ought  not  to  have  been  issued,  is  a  reason  for  discharging  it. 

In  the  case  of  Leo  v.  Lambert,  (s)  a  ne  exeat  was  discharged  with  costs 
where,  upon  the  affidavit  of  the  complainant  and  the  answer  of  the 
defendant,  taken  together,  there  was  a  strong  prima  facie  case  that 
nothing  was  due  from  the  defendant  to  the  complainant.  So,  where 
a  defendant,  in  a  bill  for  an  account  and  payment  of  demands  founded 
on  contract,  has  been  discharged  under  the  non-imprisonment  act,  a 
writ  of  ne  exeat  against  him  will  be  discharged.  And  the  writ  will  not 
be  retained  on  a  simple  affidavit  that  a  certiorari  has  been  allowed  for 
the  purpose  of  reversing  the  discharge  obtained  under  the  insolvent 
act.(£)  The  court  will  not  presume  the  insolvent  discharge  to  be  fraud- 
ulent, but  will  consider  it  as  having  been  regularly  and  fairly  obtained, 
prima  facie. (u) 

The  writ  will  also  be  discharged,  if  the  sum  in  which  it  is  marked 
is  paid,  although  a  larger  sum  is  reported  due  by  the  master.  («) 

The  affidavit  of  the  defendant  denying  his  intention  to  go  abroad  will 
[*657]  *not  be  regarded  if  the  writ  was  granted  upon  facts  or  declara- 
tions as  evidence  of  such  intention,  for  that  would  baffle  all  jurisdic- 
tion, (w)  Nor  will  the  affidavit  of  the  defendant  that  no  debt  is  due, 
or  evidence  of  an  admission  by  the  complainant  to  that  effect,  avail 
against  the  complainant's  oath  upon  this  motion. (x) 

But  the  writ  will  not  be  discharged  because  it  appears  to  have 
issued  for  a  sum  greatly  exceeding  that  for  which  it  can  be  sustained. 
In  such  cases  the  amount  for  which  it  is  marked  will  be  reduced.(y) 
Nor  will  it  be  discharged,  or  the  recognizances  of  the  sureties  be 
vacated,  because  the  bill  has  been  subsequently  amended  under  the 
common  order,  if  the  amendments  do  not  vary  the  substance  of  the 
complainant's  case.(z) 

Affidavits  may_be  read  both  in  support  of,  and  against  the  motion  to 
discharge  the  writ.(a)  And  the  defendant  may  in  his  affidavit  deny 
the  allegation  on  which  the  writ  was  granted,  (b)  (9) 

(s)  3  Ross,  417. 

(«)    Ashworth  v.  Wriglcy,  1  Paige,  301. 

{u\  O'Connor  v.  Debraine,  3  Edw.  2J0. 

(»)  Bakev  v.  Jefferies,  2  Cox's  Ca.  -226. 

(w)  Amswick  v.  Barkley,  8  Ves.  591. 

(x)  Jones  v.  Aleplisin,  16  Ves.  470. 

\y)  Grant  v.  Grant,  3  Russ.  598.    Pannell  v.  Taylor,  Tar.  &  Russ.  100. 

(z)  S.  C.  5  Russ.  189. 

(a)  Black  v.  Holm,  1  Jac.  &  W.  414. 

(6)  Cowilin  v.  Cram,  3  Edw.  231. 

(9)  A  denial  of  any  intention  to  leave  the  state  is  not  sufficient  ground  for  dis- 
charging the  writ.     {Breek  v.  Sinith,  54  Barb.  212 ;  Qienton  v.  Clover,  10  Ab.  422.) 

284 


Chap.  6.]  INTERLOCUTORY  APPLICATIONS,  ETC.  Qfr*J 

The  giving  the  usual  security  to  a  sheriff  upon  a  ne  exeat,  does  not 
preclude  the  defendant  from  applying,  upon  the  bill  only,  or  upon  the 
coming  in  of  the  answer,  to  have  the  writ  discharged  and  the  bond  to 
the  sheriff  given  up  and  cancelled.  But  where  the  defendant,  for  his 
own  convenience,  applies  to  the  court  and  gives  the  usual  bond,  with- 
out asking  to  reserve  the  right  of  applying  to  cancel  the  bond,  the 
right  to  raise  the  question  as  to  the  propriety  of  holding  him  to  bail 
originally,  will  be  deemed  to  be  waived. (c)  Therefore,  where  L.  had 
been  arrested  on  a  ne  exeat,  and  had  given  the  usual  bail  to  the  sheriff 
upon  such  arrest,  and  afterwards,  by  an  agreement  between  him  and 
the  complainant,  the  writ  was  discharged,  upon  his  executing  the 
usual  bond  to  answer  the  bill  and  abide  the  decree,  it  was  held,  that 
as  L.  had  not  in  his  agreement  reserved  the  right  of  questioning  the 
propriety  of  issuing  the  ne  exeat,  he  was  precluded  from  moving  that 
the  bond  be  given  up  and  cancelled,  on  the  ground  that  the  writ  was 
improvidently  issued. (d) 


(c)  Jesop  v.  Hill,  7  Paige,  95. 
yd)  Id.  ib. 


■Where  a  party  did  not  make  the  motion  as  being1  in  custody  under  the  writ,  but 
as  having  been  discharged  on  giving  the  proper  security,  and  in  his  notice  of  mo- 
tion did  not  ask  to  have  the  bond  given  up  to  be  cancelled,  the  motion  to  dis- 
charge the  writ  was  denied.     (Ib.) 

On  a  motion  to  set  aside  the  writ,  founded  on  the  defendant's  answer,  affidavits 
will  not  be  received  to  sustain  the  bill,  and  contradict  the  answer.  (Evans  v.  Van 
Hall,  Clarke,  2d  ed.  22,  29,  and  note.)  If  a  party  is  in  contempt,  for  the  breach 
of  an  injunction,  he  will  not  be  heard  on  a  motion  to  discharge  a  writ  of  ne  exeat 
in  the  same  case.     (Ib.     See  Smith  v.  Reno,  6  How.  Pr.  124.) 
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[*658]  CHAPTER   VII. 

RECEIVERS.(l) 

Sect.  1.  In  what  cases  Appointed. 

2.  Who  mat  be  Receivers. 

3.  At  what  Time,  and  How,  to  be  Appointed. 


SECTION  I. 
IN  what  cases  appointed. 


A  receiver  is  a  person  appointed  by  the  court  to  receive  the  rents 
and  profits  of  land,  or  other  property  or  things  in  question  in  this 
court  pending  the  suit,  where  it  does  not  appear  reasonable  that  either 
party  should  do  it.  (a)  (2) 


(a)  Wyatt's  Prac.  Reg.  355. 


(1)  Receiver  in  proceedings  supplementary  to  execution.  See  ante,  Vol.  1,  pp. 
864,  878,  etc.,  (foot-paging.) 

(2)  Generally  ;  and  in  what  cases  appointed. 
A  receiver  is  one  of  the  provisional  remedies  provided  by  the  Code. 
Section  244  enacts  that  a  receiver  may  be  appointed, 

1.  Before  judgment,  on  the  application  of  either  party,  when  he  establishes  an 
apparent  right  to  property  which  is  the  subject  of  the  action,  and  which  is  in  the 
possession  of  an  adverse  party,  and  the  property,  or  its  rents  and  profits,  are  in 
danger  of  being  lost  or  materially  injured  or  impaired ;  except  in  cases  where 
judgment  upon  failure  to  answer  may  be  had  without  application  to  the  court. 

2.  After  judgment,  to  carry  the  judgment  into  effect. 

3.  After  judgment,  to  dispose  of  the  property  according  to  the  judgment,  or  to 
preserve  it  during  the  pendency  of  an  appeal,  or  when  an  execution  lias  been 

,  returned  unsatisfied,  and  the  judgment  debtor  refuses  to  apply  his  property  in 
satisfaction  of  the  judgment. 

4.  In  the  cases  provided  in  the  Code,  and  by  special  statutes,- when  a  corpora- 
tion has  been  dissolved,  or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 
has  forfeited  its  corporate  rights ;  and  in  like  cases,  of  the  property  within  this 
state  of  foreign  corporations. 

5.  In  such  other  cases  as  were  already  provided  by  law,  or  might  be  in  accord- 
ance with  the  existing  practice,  except  as  otherwise  provided  in  the  Code. 

The  same  provisions  are  to  be  found  in  the  Revised  Statutes  of  Wisconsin,  title 
XXIII,  "  Of  proceedings  in  civil  actions."     (Rev.  Stat.  736,  §  13.) 

The  2d  and  3d  of  the  above  subdivisions  apply  only  to  proceedings  after  judg- 
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ment ;  that  is,  to  enforce  it ;  the  4th  is  special,  relating  only  to  corporations  ;  the 
1st  and  5th  are  the  only  ones  that  relate  to  receiverships  as  a  'provisional  remedy. 

A  receiver  is  an  officer  and  representative  of  the  court  which  appoints  him,  and 
not  in  any  sense  of  the  party  at  whose  instance  he  is  appointed,  (Booth  v.  Clark, 
17  How.  U.  S.  322 ;  Lottimer  v.  Lord,  4  E.  D.  Smith,  183  ;  Angel  v.  Smith,  9  Ves. 
338 ;  Jeremy  Eq.  Jur.  248,  249  ;  Tillinghast  v.  Champlin,  4  Rhode  Isl.  173 ;  2 
Dan.  Pr.  1406 ;)  and  as  such,  he  is  at  all  times  entitled  to,  and  will  receive,  the 
advice  and  protection  of  the  court,  (Chammack  v.  Johnson,  1  Green  Ch.  173.  See 
Hooper  v.  Winston,  24  111.  353 ;  Matter  of  Receivers  of  the  Globe  Ins.  Co.  6  Paige, 
102  ;)  and  will  be  instructed  by  the  court  as  to  his  duty.  (Matter  of  Van  Allen, 
37  Barb.  325  ;  Curtis  v.  Leavitt,  10  How.  Pr.  481 ;  S.  C.  1  Ab.  274 ;  Smith  v.  New 
York  Consol.  Stage  Co.  18  id.  419  ;  S.  C.  28  How.  208.)  In  all  cases  of  doubt,  and 
especially  of  conflict  of  interest  or  claim,  he  should  obtain  the  direction  of  the 
court.  (Lottimer  v.  Lord,  4  E.  D.  Smith,  183.)  It  is  said,  however,  that  a  re- 
ceiver ought  not,  himself,  of  his  own  motion,  to  make  any  application  to  the  court ; 
but  that,  if  he  finds  himself  in  circumstances  of  difficulty,  he  should  request  the 
plaintiff  to  make  the  necessary  application,  and  on  his  default,  the  receiver  may 
properly  apply.     (Edw.  on  Recei.  158.) 

Money  in  the  hands  of  a  receiver  is  in  eustodia  legis,  (Adams  v.  Woods,  8  Cal. 
306,)  and  can  only  be  distributed  by  order  of  the  court ;  and  no  party  can,  by 
adverse  proceedings,  acquire  a  lien  over  it,  (Adams  v.  Haskell,  6  Cal.  475 ;)  or  a 
preference.  (Adams  v.  Hackett,  7  id.  187 ;  Adams  v.  Woods,  8  id.  152  ;  9  id.  24 ; 
Naglee  v.  Lyman,  14  id.  450.) 

A  receiver  is  not  deemed  a  bona  fide  holder  of  a  note  transferred  to  him  as 
receiver,  within  the  rule  as  to  negotiable  paper.  (Briggs  v.  Men-ill,  58  Barb. 
389.) 

A  receiver  will  not  be  appointed  where  the  rights,  as  between  the  plaintiff  and 
defendant,  are  doubtful,  if  the  defendant  has  obtained  the  legal  estate  without 
fraud,  and  there  is  no  allegation  of  danger  as  to  his  security.     (Edw.  on  Recei.  29.) 

Subdivision  1  authorizes  the  appointment  of  a  receiver  only  when  either  party 
"establishes  an  apparent  right,"  etc.  This  language  is  not  very  definite  ;  for  the 
plaintiff  may  show,  on  his  pleadings  and  depositions,  an  apparent  (prima  facie) 
right,  and  so  may  the  defendant,  and  this  is  likely  so  to  appear  until  the  close  of 
the  trial ;  and  it  is  difficult  to  get  at  the  establishment  of  a  right  (if  the  plaintiff's 
claim  is  controverted  or  denied,)  until  we  come  to  the  certainty  embraced  in  a 
judgment.  (Van  Sant.  Eq.  Pr.  385;  Edw.  on  Recei.  364.)  No  doubt  the  true 
construction  of  section  244  of  the  Code  requires  nothing  more  than  the  adoption 
of  the  ordinary  chancery  practice,  and  the  application  of  the  sound  discretion  of 
the  court  to  each  particular  case  as  it  arises,  under  the  well  established  rules 
which  have  heretofore  obtained  in  courts  of  equity.  (lb.  ;  Verplanck  v.  Caines, 
1  John.  Ch.  57;  2  Story  Eq.  Juris.  §  831.)  Subdivision  5  preserves  the  old  prac- 
tice ;  and  it  may  be  assumed  that  as  respects  the  cases  in  which  receivers  may  be 
appointed,  in  equity  suits  generally,  the  practice  is  substantially  unchanged. 
(Van  Sant.  Eq.  Pr.  385,  386.) 

An  application  for  a  receiver  should  not  be  granted,  unless  at  least  there  is  the 
strongest  probability  that  the  court  will  ultimately  decide  that  the  plaintiff  is  enti- 
•  tied  to  the  relief  demanded  in  the  complaint,  and  unless  it  also  appears  that  the 
property  is  in  danger  of  being  lost,  or  materially  injured  or  impaired  before  the 
full  investigation  and  final  determination  of  the  case.  (Hamilton  v.  The  Accessory 
Transit  Co.  3  Ab.  255  ;  S.  C.  13  How.  Pr.  108.)  The  fact  that  there  is  danger  that 
the  property  will  be  "lost  or  materially  injured  or  impaired  "  is  important  as  the 
basis  of  an  application  for  a  receiver  under  §  244  of  the  Code.     (lb.) 

Where  a  suit  for  the  dissolution  of  a  copartnership,  and  an  accounting  is  settled, 
without  the  knowledge  of  the  plaintiff's  attorney,  a  receiver  will  not  be  appointed 
to  secure  the  lien  of  the  plaintiff'' s  attorney.     {Anonymous,  2  Daly,  533.) 

A  judgment  creditor,  to  be  entitled  to  have  a  receiver  of  the  rents  of  real  estate, 
should  be  fairly  in  court,  with  respect  to  the  estate.  In  Congdon  v.  Lee,  (3  Edw. 
304,)  the  court  refused  a  receiver,  in  a  case  where  the  plaintiff  and  the  sheriff  had 
known  of  the  real  estate  before  the  return  of  the  execution.  The  court  is  not 
authorized,  upon  the  application  of  the  assignee  of  a  lessor,  to  appoint  a  receiver, 
generally,  to  collect  and  hold  rents  for  future  adjudication,  unless  the  title  to  the 
land  forms  the  subject  of  litigation,  under  the  1st  subdivision  of  §  244  of  the  Code, 
or  the  plaintiff  shows  an  apparent  right  to  the  rents,  eo  nomine,  or  an  ownership 
of  them  as  such,  or  some  equity  to  have  them  applied  so  as  to  prevent  injury  to 
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him,  or  protect  his  rights.  (Huerstel  v.  Lorillard,  7  Rob.  251.)  There  is  no  im- 
plied or  equitable  pledge  of  lands,  by  a  lessee  to  the  lessor,  for  rents,  either  con- 
ditionally or  unconditionally,  which  would  justify  the  appointment  of  a  receiver, 
in  an  action  to  enforce  such  imaginary  lien.  (lb.)  In  an  action  to  recover  the  pos- 
session of  real  property,  on  the  ground  that  judicial  proceedings  by  which  the  title 
of  the  plaintiff's  ancestor  was  apparently  divested,  and  the  lands  transferred  to 
the  defendant's  ancestor,  were  void  for  fraud,  mistake  and  want  of  jurisdiction, 
the  court  has  power  to  appoint  a  receiver,  and  grant  an  injunction,  to  preserve 
the  property,  and  the  proceeds  of  it,  pending  the  litigation.  (Rogers  v.  Marshall, 
6  Ab.  N.  S.  457 ;  8.  C.  38  How.  43.)  In  Thompson  v.  Sherrard,  (35  Barb.  593,) 
',  it  is  decided  that,  in  an  action  to  recover  the  possession  of  real  estate,  it  is  irregu- 
lar and  improper  to  appoint  a  receiver  of  the  rents  and  profits  of  the  property ; 
such  appointment  not  being  consistent  with  the  nature  of  the  action  and  the  relief 
sought,  nor  with  the  provisions  of  the  Revised  Statutes  declaring  and  restricting 
the  force  and  effect  of  judgments  in  actions  of  that  nature,  even  as  between  the 
parties.  But,  in  Ireland  v.  Nichols,  (37  How.  222,)  it  was  held  by  the  superior 
court  of  New  York  that  a  receiver  may  be  appointed,  in  an  action  by  a  lessor,  to 
recover  the  possession  of  real  estate,  on  the  ground  that  the  defendant  has  sub-let 
the  same,  contrary  to  the  terms  of  the  lease,  and  damages  for  withholding  the 
same. 

A  receiver  will  be  appointed  in  all  cases  of  fraudulent  trusts,  to  the  end  that 
the  property  may  be  disposed  of  under  the  special  direction  of  the  court.  (Chau- 
tauque  County  Bank  v.  White,  6  N.  Y.  236.)  So  where  the  fund  is  in  danger,  or 
fraud  in  the  defendant  is>  shown.  (Podmore  v.  Ghunning,  5  Simons,  485.)  Or  to 
prevent  the  removal  of  the  subject  of  the  action  beyond  the  jurisdiction  of  the 
court.  (Qibbins  v.  Mainioaring,  9  Sim.  77  ;  Tanfield  v.  Irvine,  2  Russ.  149.)  So 
where  the  assignee  of  an  estate  for  the  benefit  of  creditors  is  insolvent.  (Connah 
v.  Sedgwick,  1  Barb.  210.) 

A  receiver  will  not  be  appointed  of  a  contract  held  by  a  trustee  for  the  benefit 
of  several  persons,  on  the  application  of  a  cestui  que  trust  having  but  a  small 
interest  in  the  profits,  where  the  appointment  would  operate  to  deprive  the  con- 
tractors of  money  sufficient  to  perform  the  contract,  and  the  trustee  is  pecuniarily 
responsible,  and  has  not  been  guilty  of  any  breach  of  duty  involving  moral  turpi- 
tude.    (Devlin  v.  Hope,  16  Ab.  314.) 

In  a  proceeding  to  foreclose  a  mechanic's  lien,  a,  receiver  of  the  propei-ty  may 
be  appointed.  But  if  the  claimant  has  another  action  pending  to  recover  the 
same  amount,  it  is  proper  to  refuse  a  receiver,  except  upon  the  terms  of  the  dis- 
continuance of  such  action.     (  Webb  v.  Van  Zandt,  16  Ab.  314,  note.) 

It  is  not  usual  to  grant  a  receiver  against  a  tenant  in  common  ;  even  in  case 
of  an  actual  exclusion  of  one  tenant  in  common  by  another,  it  is  said  to  be  doubt- 
ful whether  a  court  of  equity  will  appoint  a  receiver,  though,  it  is  said,  that  under 
special  circumstances  a  receiver  of  a  moiety  of  an  estate,  held  or  claimed  in  com- 
mon, will  be  appointed.  (Hargrave  v.  Hargrave,  9  Beav.  549 ;  Edw.  on  Recei. 
42.)  Nor  will  a  receiver  be  appointed  on  the  application  of  one  defendant  against 
another.  (Robinson  v.  Hadley,  11  Beav.  614;  Halst.  Dig.  178.)  If  a  receiver- 
ship is  denied  in  such  a  case,  the  defendant,  it  seems,  should  file  a  cross-complaint 
against  his  co-defendants  and  the  plaintiff,  and  move  for  the  appointment  of  a- 
receiver  in  the  cross-suit.     (See  McCracken  v.  Ware,  3  Sandf.  688.) 

In  an  action  for  an  accounting  and  settlement  by  an  executrix,  the  court  has 
power  to  appoint  a  receiver  of  the  personal  estate  of  the  defendant's  testator. 
(Turner  v.  Crichton,  53  N.  Y.  641.) 

The  court  cannot,  as  a  provisional  remedy,  appoint  a  receiver  of  a  market- 
stand  in  a  city  market ;  the  granting  or  withholding  of  permits  to  occupy  stalls, 
etc.  in  the  city  markets  being  vested  wholly  in  the  city  inspector's  department, 
'  subject  to  certain  restrictions  beyond  the  control  or  the  authority  of  the  courts. 
(Barry  v.  Kennedy,  11  Ab.  N.  S.  421.) 

The  objection  that  other  persons  are  necessary  parties  to  the  suit  is  no  bar  to 
the  appointment  of  a  receiver.  If  necessary,  they  can  be  brought  in  afterwards. 
(Barclay  v.  Quicksilver  Mining  Co.  9  Ab.  N.  S.  283.) 

A  receiver  of  property  as  joint  property  of  the  plaintiff  and  defendants,  should 
not  be  appointed  upon  the  application  of  the  plaintiff  when  he  has  the  property  in 
his  own  possession  and  under  his  control,  and  claims  it  as  his  individual  property, 
and  his  right  to  it  as  individual  property  is  not  alleged  to  be  questioned,  nor  his 
possession  of  it  alleged  to  be  disturbed  or  threatened.     (Buchanan  v.  Comstock, 
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57  Barb.  568.)  A  receiver  ought  not  to  be  appointed,  on  the  application  of  the 
plaintiff,  to  sell  stock  owned  by  the  parties  jointly,  before  the  judicial  determina- 
tion of  their  respective  rights  to  it,  in  an  action  for  a  settlement  of  partnership 
accounts,  in  which  the  plaintiff  claims  a  lien  upon  such  stock,  for  a  balance  due 
him  from  the  firm,  and  the  defendant  denies  all  the  equities  of  the  complaint ; 
and  especially  where  he  offers  to  consent  to  the  transfer  of  one-half  of  the  stock 
to  the  plaintiff,  and  to  give  him  ample  security  for  any  balance  he  may  establish 
against  the  concern.     (lb.) 

The  court  will  not  take  upon  itself  the  responsibility  of  carrying  on  the  publi- 
cation of  a  political  newspaper,  by  a  receiver,  any  longer  than  is  absolutely  neces- 
sary to  prevent  a  sacrifice  of  the  property.  (Martin  v.  Van  Schaick,  4  Paige, 
480.) 

In  California,  a  receiver  may  be  appointed  :  1.  Before  judgment,  provisionally, 
on  the  application  of  either  party,  when  he  establishes  a  prima  facie  right  to  the 
property,  or  to  an  interest  in  the  property  which  is  the  subject  of  the  action,  and 
in  the  possession  of  an  adverse  party,  and  the  property,  or  its  rents  and  profits, 
are  in  danger  of  being  lost,  or  materially  injured  or  impaired.  2.  After  judg- 
ment, to  dispose  of  the  property  according  to  the  judgment,  or  to  preserve  it 
pending  appeal.  So  in  an  action  to  recover  real  estate,  and  while  a  motion  for 
a  new  trial  is  pending,  if  the  facts  in  the  case  are  such  as  to  warrant  it.  ( Whit- 
ney v.  Buck-man,  26  Cal.  451.)  As,  if  the  defendant  is  receiving,  monthly,  larg-e 
sums  of  money  from  the  sale  of  waters  of  mineral  springs  on  the  land,  and  is 
insolvent.  (lb.)  Or,  in  case  of  a  mining  claim,  where  the  defendant  remains  in 
possession,  working  the  claim,  and  is  insolvent.  (Hill  v.  Taylor,  '22  Cal.  191.) 
In  proceedings  supplementary  to  execution,  the  court  may  appoint,  when  it  has  all 
the  parties  before  it.  (Hathaway  v.  Brady,  26  Cal.  586.)  And  (3)  in  such  other 
cases  as  are  in  accordance  with  the  practice  of  courts  of  equity  jurisdiction.  (Cal. 
Pr.  Act,  §  143 ;  3  Estee  Pr.  843.)  If  notice  is  given  of  an  application  for  an 
injunction,  the  judge,  on  the  hearing-,  may  appoint  a  receiver,  if  the  facts  make 
out  a  proper  case.  (Whitney  v.  Buckman,  26  Cal.  451.)  Where  the  allegations 
of  a  bill  are  general,  and  the  equities  are  fully  denied,  such  a  case  is  not  pre- 
sented as  will  justify  the  appointment  of  a  receiver,  and  the  withdrawal  of  the 
property  from  the  hands  of  one  intimately  acquainted  with  all  the  affairs  of  the 
concern,  and  placing  it  in  the  hands  of  another  person.  ( Williamson  v.  Monroe, 
3  Cal.  385.) 

In  Kentucky,  in  an  action  by  a  vendor  to  vacate  a  fraudulent  purchase  of  prop- 
erty, or  by  a  creditor  to  subject  any  property  or  fund  to  his  claim,  or  between 
partners  or  others  jointly  owning  or  interested  in  any  property  or  fund,  on  the 
application  of  the  plaintiff  or  of  any  party  whose  right  to,  or  interest  in,  the  prop- 
erty or  fund,  or  the  proceeds  thereof,  is  probable,  and  where  it  is  shown  that  the 
property  or  fund  is  in  danger  of  being  lost,  removed  or  materially  injured,  the 
court  may  appoint  a  receiver  to  take  charge  thereof  during  the  pendency  of  the 
action,  and  may  order  and  coerce  the  delivery  of  it  to  him.     (Civil  Code,  §  328.) 

In  Minnesota,  it  is  provided  by  statute  that  in  all  cases  wherein  receivers  may 
be  necessary,  or  where,  in  chancery  suits  or  proceedings,  they  were  formerly 
authorized  to  be  appointed,  they  may  be  appointed,  if  necessary,  and  be  required 
to  give  security.     (Pub.  Stat,  of  1859,  p.  481,  §  27.) 

In  Kansas,  the  Code  provides  that  a  receiver  may  be  appointed :  1.  In  an 
action  by  a  vendor  to  vacate  a  fraudulent  purchase  of  property  ;  or  by  a  creditor, 
to  subject  any  property  or  fund  to  his  claim ;  or  between  partners  or  others  jointly 
owning  or  interested  in  any  property  or  fund,  on  the  application  of  the  plaintiff, 
or  of  any  party  whose  right  to,  or  interest  in,  the  property  or  fund,  or  the  pro- 
ceeds thereof,  are  probable,  and  where  it  is  shown  that  the  property  or  fund  is  in 
danger  of  being  lost,  removed  or  materially  injured.  2.  In  an  action  by  a  mort- 
gagee for  the  foreclosure  of  his  mortgage  and  sale  of  the  mortgaged  property, 
where  it  appears  that  such  property  is  in  danger  of  being  lost,  removed  or  mate- 
rially injured,  or  that  the  condition  of  the  mortgage  has  not  been  performed,  and 
that  the  property  is  probably  insufficient  to  discharge  the  mortgage  debt. 
3.  After  judgment,  to  carry  the  same  into  effect.  4.  After  judgment,  to  dispose  of 
the  property  according  to  the  judgment,  or  to  preserve  it  during  the  pendency  of 
an  appeal ;  or  when  an  execution  has  been  returned  unsatisfied,  and  the  judgment 
debtor  refuses  to  apply  the  property  in  satisfaction  of  the  judgment.  5.  In  the 
cases  provided  in  the  Code,  and  by  special  statutes,  when  a  corporation  has  been 
dissolved,  or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or  has  forfeited  its 

Vol.  II.— 19  289 


659  INTERLOCUTORY  APPLICATIONS,  ETC.  [Book  III. 

He  is  appointed  for  the  benefit  of  the  interested  party  who  makes 
the  application,  and  for  any  others  who  may  choose  to  avail  themselves 
of  it,  and  who  may,  have  an  interest  in  the  property  proposed  to  be 
put  into  the  hands  of  a  receiver.  (3)  The  immediate  moving  cause  of 
the  appointment  is  the  preservation  of  the  subject  of  litigation,  or  the 
rents  and  profits  of  it,  from  waste,  loss,  or  destruction ;  so  that  there 
may  be  some  harvest — some  fruits  to  gather  after  the  labors  of  the 
controversy  are  over.  The  ulterior  objects  of  the  appointment  are 
those  contemplated  by  the  suit  itself;  they  are  the  several  kinds  of 
relief  which  may  be  asked  for  and  obtained  by  the  complainant's 
bill.(6) 

A  receiver  is  an  ofiicer  of  the  court ;  and  he  is  considered  as  truly 
and  properly  the  hand  of  the  court.  But  his  appointment  does  not 
involve  the  determination  of  any  right,  or  affect  the  title  of  either  party, 
in  any  manner  whatever ;  not  even  so  as  to  prevent  the  running  of  the 
statute  of  limitations.  Yet  an  application  for  such  an  appointment 
[*659]  can  only  be  *made  by  those  who  have  an  acknowledged  inter- 
est; or  where  there  is  strong  reason  to  believe  that  the  party  asking 
for  a  receiver  will  recover ;  and  where  the  property  itself,  or  its  rents 
and  profits,  are  in  danger  of  being  materially  injured  or  totally  lost.(c) 

The  court  has  no  jurisdiction  to  appoint  a  receiver  unless  a  cause  is 

(&)  H.  K.  Chase's  case,  1  Bland,  213. 

(c)  H.  K.  Chase's  case,  1  Bland,  213.    Williamson  v.  Wilson,  id.  421. 


corporate  rights.  6.  In  all  other  cases  where  receivers  have  heretofore  been 
appointed  by  the  usages  of  the  courts  of  equity.     (Code,  §  262.) 

The  Code  of  Ohio  contains  the  same  provisions.     (Code,  §  253.) 

(3)  "When  a  receiver  is  appointed  in  a  suit,  he  is  'appointed  for  the  benefit  of 
such  of  the  parties  in  the  suit  as  it  shall  afterwards  appear  were  entitled  to  the 
fund  in  controversy ;  but  not  for  the  benefit  of  strangers  to  the  suit.  (Howell  v.  Rip- 
ley, 10  Paige,  43.)  But  if  a  receivership  interferes  with  the  lights  of  a  stranger, 
such  rights,  on  the  application  of  the  latter  to  the  court,  will  be  protected  against 
any  equitable  interference  of  the  receiver.  (lb. ;  Vincent  v.  Parker,  7  Paige,  65  ; 
Hubbard  v.  Guild,  2  Duer,  685.) 

A  receiver  represents  not  only  the  party  whose  estate  he  receives,  but  the  credit- 
ors and  others  interested.  (Porter  v.  Williams,  5  How.  Pr.  41 ;  S.  C.  9  N.  Y. 
142  ;  Wilson  v.  Allen,  6  Barb.  542 ;  Talmadge  v.  Pell,  7  N.  Y.  328 ;  Gillet  v. 
Moody,  3  id.  479  ;  Curtis  v.  Leavitt,  15  N.  Y.  12;  Brouwer  v.  Hill,  1  Sandf.  629.) 
The  receiver  of  an  insolvent  corporation  is  the  representative  of  both  creditors 
and  stockholders,  and  may  assert  their  rights  when  affected  by  the  fraudulent 
acts  of  the  corporation.  He  is  in  fact  a  trustee  for  both.  (Gillet  v.  Moody  ;  TaL- 
madge  v.  Pell;  Brouwer  v.  Hill,  supra;  Libby  v.  Rosekrans,  55  Barb.  202.) 

It  has  been  held  that  there  is  no  propriety  in  allowing  one  creditor  to  make  a 
motion  for  a  receiver,  and,  by  stipulation  with  the  attorney  for  the  defendants,  to 
allow  the  proceedings  to  lie  dormant  for  months,  until  other  creditors  proceed  to 
collect  their  claims,  and  then,  by  consent  of  the  attorney,  attempt  to  gain  a  prior- 
ity. (Matter  of  the  Nat.  Mechanics'  Banking  Associa.  v.  Mariposa  Co.  60  Barb. 
423.)  The  rule  in  relation  to  dormant  executions  should  be  applied  to  such  pro- 
ceedings,    (lb.) 
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depending  ;(d)  except  in  the  cases  of  idiots  and  lunatics,  with  respect 
to  whom  the  jurisdiction  is  a  particular  one.(e)  A  receiver  will  not  be 
appointed  in  the  case  of  an  infant,  however,  without  a  bill  filed.  (/) 

To  authorize  the  appointment  of  a  receiver,  the  bill  must  lay  a  foun- 
dation for  it,  by  stating  the  facts  which  show  its  necessity  or  pro- 
priety.^) And  to  authorize  an  application  for  a  receiver  before  the 
hearing,  the  bill  must  contain  a  prayer  for  one.(/i)  But  after  a  decree, 
the  court  may  appoint  a  receiver,  although  a  receiver  is  no  part  of  the 
relief  prayed ;  and  by  motion,  notwithstanding  all  matters  are  reserved 
by  the  decree. (i)  In  a  bill  by  an  infant,  likewise,  the  silence  of  the 
prayer  as  to  a  receiver  is  no  objection  to  the  appointment  of  one. (A) 

In  the  case  of  Trumbull  v.  Ogden,(l)  the  court  refused  to  appoint  a 
receiver  of  property  in  the  hands  of  one  of  the  defendants,  upon  the 
application  of  another  defendant ;  and  assigned  as  a  reason  for  the 
refusal,  that  there  was  no  instance  of  a  receiver  having  been  appointed 
upon  the  application  of  one  defendant  against  another  before  hearing. 

It  is  foreign  to  our  purpose  to  state  all  the  cases  in  which  the  court 
will  appoint  a  receiver ;  nor  would  it  be  a  very  easy  matter  to  do  so, 
inasmuch  as  the  exercise  of  the  power  of  appointing  this  officer  rests 
in  the  sound  discretion  of  the  court,  (to)  (4)  A  few  of  the  most  cus- 
tomary instances,  however,  it  may  be  well  to  mention  in  this  place. 

Creditors'  suits.]  Perhaps  the  most  usual  case  of  appointing  a 
receiver  in  this  state,  is  that  of  a  creditors'  suit.  (5) 

(d)  Anon.  1  Atk.  489.    Wyatt's  Prac.  Reg'.  356. 

(e)  Ex  parte  Whitfield,  2  Atk.  315.    Prac.  Reg.  356. 
(/)  1  Newl.  Pr.  398. 

[g)  Tomlinson  t.  Ward,  2  Conn.  Rep.  396. 

(/»)  Cooke  v.  Gwyn,  3  Atk.  689.    Lube's  Eq.  PI.  74.    Meredith  v.  Wise,  1  Molloy,  29. 

(i)  Id.  ib.    1  Newl.  Pr.  308. 

(ft)  Simpson  v.  Gutteridge,  1  Tnr.  Ch.  Pr.  448. 

(I)  Halst.  Dig.  178. 

(m)  See  Verplank  v.  Caines,  1  John.  Ch.  Rep.  57. 


(4)  The  granting  of  a  receiver  is  a  matter  of  discretion,  to  be  governed  by  the 
whole  circumstances  of  the  case,  one  of  such  circumstances  being  the  probability 
of  the  plaintiff  being  ultimately  entitled  to  a  decree,  (Owen  v.  Heman,  3  Mac.  & 
Gor.  378  ;)  that  is,  that  he  makes  out  a  prima  facie  case.  (Copper  Hill  M.  Co.  v. 
JSpencer,  25  Cal.  15.) 

(5)  In  creditors'  suits. 

The  remedy  by  creditors'  bill,  given  by  the  Revised  Statutes,  is  still  in  force. 
The  Code  has  not  repealed  the  provisions  of  the  Revised  Statutes  on  that  subject ; 
except  that  portion  -which  authorizes  a  discovery.  (Catlin  v.  Doughty,  12  How. 
Pr.  457  ;  Parshall  v.  Tillou,  13  id.  7 ;  Reubens  v.  Joel,  13  1ST.  Y.  488 ;  Bennett  v. 
McOuire,  58  Barb.  625 ;  Crippen  v.  Hudson,  13  N.  Y.  167.) 

Hence,  notwithstanding  the  Code  has  established  a  more  summary  and  expedi- 
tious remedy,  by  "proceedings  supplementary  to  the  execution,"  a  creditors'  bill 
may  still  be  resorted,  to,  in  a  proper  case,  and  a  receiver  appointed  therein. 

And  it  has  been  held  that  a  creditor,  after  instituting  proceedings  supplemen- 
tary to  execution  against  his  debtor,  may  abandon  such  proceedings,  and  com- 
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Upon  a  bill  filed  by  a  creditor  for  the  purpose  of  reaching  the  prop- 
erty of  the  defendant  after  the  return  of  an  execution  at  law  unsat- 
isfied, it  is  a  matter  of  course  to  appoint  a  receiver  of  the  defendant's 
property  if  the  equity  of  the  bill  is  not  denied,  upon  the  hearing  of 
the  application. (n)  And  it  is  no  objection  to  the  application,  in  such 
[*660]  a  case,  that  *the  defendant  has  not  yet  answered  the  bill,  or 
that  he  denies  that  he  has  any  property  ;(o)  or  that  he  has  not  prop- 
erty to  the  amount  of  §100. (p)  Where  the  defendant,  in  a  creditor's 
suit,  is  restrained  by  an  injunction  from  collecting  his  debts  and  dis- 
posing of  property  which  is  liable  to  waste,  it  is  the  duty  of  the 
complainant  to  apply  for  the  appointment  of  a  receiver  ;(q)  and  if  he 
neglects  to  do  so,  the  court  will  dissolve  the  injunction  so  far  as  to 
permit  the  defendant  to  collect  the  debts, and  dispose  of  the  property 
himself,  (r) 

Where  a  debtor  in  failing  circumstances  assigns  his  property  to  a 
person  who  is  insolvent,  in  trust  for  his  creditors,  a  receiver  will  be 
appointed,  on  the  application  of  such  creditors,  to  take  charge  of  the 
property  assigned.(s)  But  the  court  will  not  appoint  a  receiver  upon  a 
creditor's  bill,  where  it  appears  from  the  bill  that  the  defendant,  pre- 
vious to  the  return  of  the  execution  at  law,  had  property  which  could 
have  been  levied  on  by  such  execution ;  as  in  such  a  case  the  complain- 
ant has  no  right  to  file  a  creditor's  bill.(^) 

A  copy  of  the  bill  ought  to  be  served  before  moving  for  a  receiver  in 
a  creditor's  suit.(tt) 

(:i)  Bloodgood  v.  Clark,  4  Paige,  575. 

(o)  Bloodgood  y.  Clark,  4  Paige,  575.    Browning  v.  Bettis,  8  Paige,  568. 

{p)  Fitzhugh  v.  Everingham,  6  Paige,  29. 

iq)  Bloodgood  v.  Clark,  supra.    Osborn  v.  Heycr,  2  Paige,  342. 

(r)  Osliorn  v.  Heyer,  supra. 

is)  Haggarty  v.  Pittman,  1  Paige,  298. 

(*)  Parker  v.  Moore,  3  Edw.  234.    Congden  v.  Lee,  id.  304. 

(v.)  Hart  v.  Tims,  3  Edw.  226. 


mence  an  action,  in  his  own  name,  to  set  aside  assignments  of  a  bond  and  mort- 
gage, by  the  debtor  and  his  assignee,  as  without  consideration  and  fraudulent 
and  void  as  to  him,  instead  of  proceeding  in  the  name  of  a  receiver  appointed 
under  §  299  of  the  Code.     (Bennett  v .  McGwire,  59  Barb.  625.) 

Where  one  brings  a  creditors'  suit,  in  behalf  of  himself  and  others,  he-  cannot, 
after  judgment  and  the  appointment  of  a,  receiver,  issue  execution.  Only  the 
receiver  can  enforce  the  judgment.     (Rigney  v.  Tallmadge,  19  Ab.  16.) 

A  receiver  will  not  be  appointed  in  a  creditor's  suit  before  the  remedy  at  law 
has  been  exhausted.     (Starr  v.  Rathbone,  1  Barb.  70.) 

The  139th  rule  of  the  late  Court  of  Chancery,  relative  to  the  appointment  of  the 
same  person  as  receiver  in  different  creditors'  suits,  only  extended  to  the  case  of 
two  or  more  bills,  filed  by  different  persons,  against  the  same  judgment  debtor. 
It  did  not  in  terms  apply  to  cases  where  the  first  suit  was  against  two  defendants, 
one  of  whom  was  not  a  party  to  the  second  suit.  (Cagger  v.  Howard,  1  Bai-b.  Ch. 
368.) 
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In  mortgage  cases.]  (6)  Receivers  are  also  frequently  appointed  in 
mortgage  cases.  Thus,  the  complainant  in  a  foreclosure  suit  is  entitled  to 
a  receiver  of  the  rents  and  profits  of  the  mortgaged  premises  pending 
the  suit,  where  the  premises  will  not,  upon  a  sale  thereof  under  the 
decree,  bring  sufficient  to  pay  the  debt  and  costs ;  and  where  the  party 
who  is  personally  liable  for  the  mortgage  debt  is  irresponsible.  But 
the  appointment  of  a  receiver  will  be  dispensed  with,  if  the  defendant 
who  is  in  possession  of  the  premises  gives  security  to  account  for  the 
rents  and  profits,  as  the  court  shall  direct,  in  case  there  should  be  a 
deficiency  upon  the  sale  of  the  premises  under  the  decree. (v) 

(n)  Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  565.    Bank  of  Ogdensbttrgh  v.  Arnold,  5  id.  38. 


(6)  In  mortgage  cases. 

A  receiver  will  be  appointed  in  a  suit  to  foreclose  a  mortgage  on  leasehold 
premises,  and  an  assignee,  in  possession,  of  an  insolvent  mortgagor,  will  be 
directed  to  pay  to  the  receiver  an  occupation  rent.    (Astor  v.  Turner,  2  Barb.  244.) 

In  The  Wall  Street  Fire  Ins.  Co.  v.  Loud,  (20  How.  Pr.  59,)  the  facts  that  the 
taxes  upon  mortgaged  property  had  been  suffered  to  remain  unpaid ;  that  a  sale 
for  the  non-payment  thereof  had  been  made  ;  that  the  insurance  of  the  buildings 
was  neglected ;  and  that  the  liability  of  the  machinery  (constituting-  a,  large 
portion  of  the  value  of  the  property)  to  the  operation  of  the  mortgage,  was  con- 
tested, in  connection  with  the  embarrassments  and  probable  insolvency  of  the 
mortgagor,  presented  strong  grounds  for  the  appointment  of  a  receiver ;  especially 
as  it  was  stated  by  the  mortgagor  that  the  excess  which  would  be  realized,  on  a 
sale  of  the  property,  over  and  above  the  debt,  was  only  !J3,000,  even  upon  his  esti- 
mate of  its  value.  It  was  also  held,  in  the  case,  that  a  mortgagor,  who  has  sold 
and  conveyed  the  premises  subject  to  the  mortgage,  is  not  in  a  position  to  oppose 
the  appointment  of  a  receiver. 

The  appointment  of  a  receiver,  thoug-h  not  absolutely  necessary,  is  eminently 
proper,  in  an  action  by  judgment  creditors  of  a  mortgagor,  to  set  aside  a  fraudu- 
lent foreclosure  and  sale,  where  the  purchaser  at  such  sale  has  sold  and  converted 
the  lands  into  bonds  and. mortgages  and  other  securities.  ( Warner  v.  Blakeman, 
4  Keyes,  487  ;  S.  C.  36  Barb.  501.) 

The  rule  in  New  York,  that  where  premises  are  an  inadequate  security,  and 
the  mortgagor  is  insolvent,  a  receiver  will  be  appointed,  has  not  been  adopted  in 
New  Jersey  ;  where  no  distinction  is  made  between  a  first  and  a  subsequent  mort- 
gagee, whose  rights  are  entirely  different.  The  first  mortgagee  has  a  legal  right 
to  the  rents  and  profits,  and  has  his  remedy  at  law,  by  ejectment.  And  it  is  held 
that  a  subsequent  mortgagee  is  better  entitled  to  the  remedy  of  a  receiver,  because 
he  has  no  right  to  the  possession,  at  law,  as  against  the  prior  mortgagee ;  and  if 
the  latter  refuses  to  exercise  his  legal  rights,  it  is  said  there  seems  to  be  a  pro- 
priety in  the  interposition  of  the  court  of  chancery.  (Cortleyeu  v.  Hathaway,  3 
Stockt.  42.)  Where,  upon  the  application  of  a  subsequent  mortgagee,  a  receiver 
is  appointed,  it  is  without  prejudice  to  any  prior  mortgagee  or  other  incumbrancer, 
and  the  receiver  will  be  directed  to  keep  down  the  interest  upon  prior  incum- 
brances.    (Id.) 

In  California,  the  plaintiff  in  a  foreclosure  suit  has  no  right  to  have  a  receiver 
of  the  rents  and  profits  of  the  mortgaged  property  appointed  pending  the  litiga- 
tion.    (Guy  v.  Ide,  6  Cal.  101.) 

In  Kentucky,  where  it  appears  in  an  action  by  a  mortgagee,  for  the  foreclosure 
of  his  mortgage  and  sale  of  the  premises,  that  the  mortgaged  property  is  in  danger 
of  being  lost,  removed  or  materially  injured,  or  that  the  condition  of  the  mortgage 
has  not  been  performed,  and  that  the  property  is  probably  insufficient  to  discharge 
the  mortgage  debt,  a  receiver  may  be  appointed,  by  the  court,  to  take  charge 
thereof  during  the  pendency  of  the  action.     (Civil  Code,  §  328.) 
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In  the  bill  of  complaint,  or  in  the  petition  for  the  appointment  of  a 
receiver,  in  a  case  of  this  nature,  the  complainant  must  state  that  the 
premises  are  not  of  sufficient  value  to  satisfy  his  debt  and  costs,  and 
that  the  mortgagor  or  other  person  who  is  personally  liable  for  the 
payment  of  the  mortgage  is  irresponsible,  or  is  unable  to  pay  the 
expected  deficiency.  He  must  also  show  who  is  in  possession  of  the 
[*661]  mortgaged  premises;  *as  a  receiver  can  only  be  appointed 
where  the  person  in  possession  of  the  mortgaged  premises,  by  himself 
or  his  tenants,  is  a  party  to  the  suit.(w)  Where  the  defendant  in  such 
a  suit  is  in  possession  of  the  mortgaged  premises  by  his  tenant,  who  is 
not  a  party,  the  possession  of  the  tenant  will  not  be  disturbed  by  the 
appointment  of  a  receiver ;  but  he  may  be  ordered  to  attorn  to  the 
receiver,  and  to  pay  the  rent  to  him.(a;) 

If  the  bill  contains  sufficient  grounds  for  the  appointment  of  a  re- 
ceiver, and  is  sworn  to,  the  complainant  may  move  on  the  bill  alone ; 
and  it  is  not  necessary  to  present  a  petition. 

In  the  case  of  Frelinghuysen  v.  Colden,(y)  where  a  person  who  was 
proved  to  be  insolvent  was  in  possession  of  mortgaged  premises  which 
were  claimed  by  another,  under  a  decree  of  foreclosure  and  sale  to 
him ;  and  the  person  so  in  possession  filed  a  bill  to  redeem  the  premises, 
on  the  ground  that  he  was  not  a  party  to  the  bill  of  foreclosure,  the 
court  directed  a  receiver  to  be  appointed,  to  receive  the  rents  and 
profits,  of  the  premises  pending  the  litigation  ;  unless  the  complainant 
should  elect  to  deliver  up  the  possession,  or  give  security  for  the  rents 
and  profits,  or  pay  into  court  the  mortgage  money  admitted  to  be  due. 

A  receiver  will  not  be  appointed,  however,  if  the  mortgage  is 
impeached  or  questioned. (z)  (7)     Nor  will  one  be  appointed  against  a 

(w)  Sea  Ins.  Co.  v.  Stebbins,  8  Paige,  565. 

(x)  Id.  ib. 

(y)  4  Paige,  204. 

(3)  Leahy  v.  Arthur,  1  Hogan,  92.    Daroy  v.  Elake,  1  Molloy,  247. 


(7)  Nor  will  a  receiver  be  appointed,  even  though  the  plaintiff's  apparent  rig-lit 
be  established,  unless  it  also  appears  that  there  is  a  clear  inadequacy  of  security, 
or  the  rents  have  been  expressly  pledged  for  the  debt.  (  Warner  v.  GouverTieur's 
Ex'rs,  1  Barb.  36 ;  Shot-well  v.  Smith,  3  Edw.  588.  See  Edw.  on  Recei.  356.) 
He  will  not  be  appointed  on  a  mere  allegation  that  the  mortgaged  premises  are 
not  an  adequate  security  for  all  "just  incumbrances  thereon."  (Ib.)  Nor  where 
the  mortgage  is  not  wholly  due,  and  the  mortgagee  has  neglected  to  take  a  pledge 
of  the  rents  and  profits  of  the  whole  premises,  to  keep  down  the  accruing  interest 
in  the  meantime.  {Bank  of  Ogdensburgh  v.  Arnold,  5  Paige,  58.)  Nor  will  a 
receiver  be  appointed  over  the  whole  property  where  the  mortgaged  premises 
can  be  sold  in  parcels,  so  that  a  sale  of  part  will  satisfy  the  debt  in  arrear,  with 
costs,  and  the  entire  debt  is  not  yet  payable.  (Quincy  v.  Cheesman,  4  Sandf.  Ch. 
405.)  As  a  general  rule,  a  receiver  will  not,  unless  under  special  circumstances, 
be  appointed  either  of  chattels  or  of  lands,  against  a  mortgagee  in  possession. 
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mortgagee  in  possession  who  swears  that  he  has  not  been  paid  his 
debt,  nor  realized  from  the  rents  any  thing  like  the  amount  for  which 
he  holds  the  premises  as  security,  (a) 

In  Shotwett  v.  Smith,(b)  the  vice-chancellor  of  the  first  circuit  stated 
that  receivers  in  mortgage  cases  are  allowed  with  great  caution ;  and 
will  be  appointed  only  where  there  is  a  clear  inadequacy  of  security, 
or  the  rents  have  been  expressly  pledged  for  the  debt.  And  he  laid 
down  the  rule,  that  on  questions  as  to  the  appointment  of  receivers  in 
such  cases,  the  best  criterion  of  adequacy  or  inadequacy  of  the  security 
is  the  amount  of  its  rental. 

Upon  a  bill  to  redeem,  where  the  complainant  is  in  possession  of  the 
premises,  which  are  an  ample  security  for  the  amount  admitted  by  him 
to  be  due,  the  court  will  not  appoint  a  receiver  of  the  rents  and  profits 
of  the  premises  pending  the  litigation,  if  the  insolvency  of  the  com- 
plainant is  fully  denied,  (c) 

In  partnership  cases.]  (8)     Upon  a  bill  filed  by  one  of  the  partners, 

(a)  Qninn  v.  Brittain,  3  Edw.  314. 

(6)  3  Edw.  588. 

(c)   Jenkins  v.  Hinman,  5  Paige,  309. 


(Edw.  on  Recei.  53 ;  Patten  v.  The  Accessary  Transit  Co.  4  Ab.  235 ;  Bolles  v. 
Duff,  35  How.  481.)  And  where,  from  length  of  time  or  other  circumstances,  a 
mortgage  should  be  presumed  to  be  paid  off,  a  receiver  will  not  be  appointed. 
(Shepherd  v.  Murdoch,  2  Molloy,  231 ;  Darcy  v.  Blake,  1  id.  247.) 

A  receiver  should  never  be  appointed  over  a  mortgagee  of  chattels  in  posses- 
sion, where  he  swears  to  a  balance  due  to  him  ;  much  less  where  the  plaintiff 
himself  states  such  balance,  and  that  the  pledge  is  not  an  inadequate  security  for 
such  balance.  (Bayaud  v.  Fellows,  28  Barb.  451 .)  Nor,  in  the  absence  of  any 
allegation  of  danger,  or  irresponsibility  on  the  part  of  the  mortgagee,  will  a 
receiver  be  appointed  to  take  the  property  out  of  his  possession,  and  make  sale 
thereof,  and  keep  the  proceeds  until  the  accounts  are  finally  settled  between  the 
parties.  (lb.)  Neither  will  the  fact  that  the  mortgagor  has  a  claim  against  the 
mortgagee,  arising  out  of  a  different  transaction,  which  claim,  if  valid,  is  a  set-off 
against  the  sum  due  upon  the  mortgage,  but  which  is  not  established,  nor  the 
amount  thereof  adjusted,  entitle  the  mortgagor  to  an  injunction  and  receiver  in 
respect  to  the  property  pledged.     (lb.) 

(8)  In  partnership  cases. 

A  receiver  will  be  appointed  as  a  matter  of  course,  upon  a  bill  filed  by  one  of 
the  partners  to  close  up  a  partnership.  (Goulding  v.  Bain,  4  Sandf.  716  ;  White- 
wright  v.  Stimpson,  2  Barb.  379 ;  Dayton  v.  Wilkes,  17  How.  Pr.  510 ;  Jackson  v. 
De  Forest,  14  id.  81 ;  Dillon  v.  Horn,  5  id.  35 ;  McOrackan  v.  Ware,  3  Sandf.  688 ; 
S.  C.  1  Code  Rep.  N.  S.  215 ;  Roberts'  Adm'rs  v.  Law,  4  Sandf.  642.)  But  it 
seems  the  right  to  a  receiver  is  confined  to  cases  between  the  partners  themselves. 
It  has  been  held  that  it  does  not  extend  to  a  ereditcrr  of  the  firm,  unless  he  has 
acquired  a  legal  or  an  equitable  lien  upon  the  property  of  the  firm.  (Crippen  v. 
Hudson,  13  N.  Y.  161.) 

A  receiver  will  not  be  appointed  where  the  partnership  is  positively  denied, 
and  it  appears  that  a  very  small  proportion  of  the  partnership  capital  was  origi- 
nally contributed  by  the  plaintiff,  and  that  by  such  appointment  a  large  business 
will  be  arrested,  and  perhaps  ruined.  (Popper  v.  Scheider,  38  How.  34 ;  S.  C.  7 
Ab.  N.  S.  56.) 

Where  a  limited  partnership  is  insolvent,  and  the  members  thereof  neglect  to 
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place  its  assets  in  the  hands  of  a  proper  person,  to  be  distributed  pro  rata  among 
the  creditors,  any  creditor  has  a  right  to  have  a  receiver  appointed.  (Innes  v. 
Lansing,  7  Paige,  583 ;  Whitewright  v.  Mimpson,  2  Barb.  379.  See  also  Geort- 
■ner  v.  Trustees  of  Cauajoharie,  id.  625 ;  Levy  y.  Ely,  15  How.  Pr.  395 ;  S.  C.  6 
Ab.  89  ;  La  Chaise  v.  Marks,  4  E.  D.  Smith,  611 ;  La  Chaise  v.  Lord,  1  Ab.  213; 
S.  C.  10  How.  Pr.  461 ;  Wetter  v.  Sehlieper,  6  Ab.  123 ;  7  id.  92.)  The  same  rule 
has  been  held  applicable  in  similar  cases,  in  a  suit  by  a  general  creditor  of  insolvent 
general  partners.  (Dillon  v.  Morn,  5  How.  Pr.  35.)  But  to  authorize  it,  the 
complaint  must  be  by  one  or  more  general  creditors,  on  behalf  of  themselves  and 
all  others  similarly  interested.  (La  Chaise  v.  Lord,  1  Ab.  213 ;  S.  C.  10  How. 
Pr.  461.) 

In  an  action  by  the  survivors  of  special  partners,  and  all  others  who  may  come 
in,  etc.,  against  general  partners,  to  wind  up  the  partnership,  on  the  ground  of 
insolvency,  and  for  a  receiver,  the  executors  of  the  special  partners  who  are  dead 
should  be  made  parties.  (  JValkenshaw  v.  Perzel,  32  How.  233  ;  S.  C.  4  Rob.  426.) 
Surviving  partners  have  a  right  to  carry  on  a  joint  business,  in  the  name  of  the 
late  firm  or  in  any  other  name,  and  limit  it  to  winding  up  the  business  of  the  late 
firm ;  and  therefore  the  court  will  not  appoint  a  receiver,  and  deprive  a  surviving 
partner  of  that  right,  if  he  be  responsible,  and  acts  in  good  faith.  And  the  mere 
fact  that  he  resides  abroad  is  no  reason  for  interfering  with  the  exercise  of  the 
right  through  a  competent  agent.  (Evans  v.  Evans,  9  Paige,  178.)  Such  right 
will  only  be  interfered  with  on  the  ground  of  faithlessness  or  insolvency,  (Jacquin 
v.  Buisson,  11  How.  Pr.  394 ;)  not  in  the  absence  of  dishonesty  or  unfitness,  and 
when  only  slight  irregularities  are  proved,  and  there  has  not  been  sufficient  time 
to  settle  the  affairs  of  the  partnership.     (  Walker  v.  House,  4  Md.  Ch.  Dec.  39.) 

In  Hayes  v.  Hager,  (4  Sandf.  Ch.  385,)  where  one  of  two  partners  made  a  gen- 
eral assignment,  without  preferences,  and  without  the  knowledge  or  suspicion  of 
the  other,  a  motion  for  a  receiver,  in  a  suit  brought  to  set  aside  the  assignment, 
was  denied,  there  being  no  charge  that  the  assignee  was  not  fully  responsible, 
nor  any  reason  to  believe  the  fund  in  his  hands  was  insecure.  But  in  the  same 
case,  on  appeal,  such  an  assignment  was  held  to  be  void ;  and  a  decree  having 
been  made  setting  it  aside,  a  receiver  was  appointed.  (S.  C.  3  Sandf.  293.  See 
also  Denning  v.  Colt,  id.  284;  Paton  v.  Wright,  15  How.  Pr.  488.)  And  in  Butter 
v.  Tallis,  (5  Sandf.  610,)  which  was  a  suit  brought  by  one  partner  against  another, 
on  an  assignment  with  preferences  being  made  by  one  alone,  without  the  knowl- 
edge of  the  other,  the  fact  of  such  assignment  not  being  denied  in  the  answer,  a 
motion,  founded  on  the  proceedings  for  a  receiver,  was  granted. 

When  all  the  partners  are  dead,  and  a  suit  is  instituted  between  their  represen- 
tatives, a  receiver  will  be  appointed,  as  a  matter  of  course.  (Phillips  v.  Atkin- 
son, 2  Bro.  Ch.  C.  272;  Edw.  on  Recei.  329.) 

If,  after  the  dissolution  of  a  partnership,  one  of  the  partners  makes  any  use  of 
the  partnership  property  inconsistent  with  the  winding  up  of  its  affairs,  it  is  a 
fraud  on  the  copartners  and  on  the  creditors  of  the  firm  ;  and  a  court  will  inter-  " 
fere  and  take  the  property  out  of  the  hands  of  such  partner,  by  the  appointment 
of  a  receiver.     (Geortner  v.  Trustees  of  Canajoharie,  2  Barb.  625.) 

A  receiver  will  be  appointed  of  real  property,  which  has  been  held  in  severalty, 
if  it  has  been  treated  as  partnership  property,  in  an  action  by  one  partner  for  the 
settlement  of  the  concern.  (Edw.  on  Recei.  336  ;  Smith  v.  Danvers,  5  Sandf.  669.) 
A  regular  judgment,  obtained  on  default  against  partners,  where  one  or  more, 
but  not  all,  have  been  served  with  process,  binds  the  property  of  the  firm  ;  and 
in  a  suit  in  the  nature  of  a  creditors'  bill,  when  properly  brought,  a  receiver  of 
the  partnership  assets  may  be  appointed.     (Paton  v.  Wright,  15  How.  Pr.  481.) 

In  Henry  v.  Henry,  (10  Paige,  314,)  where  a  creditors'  bill  was  filed  against  two 
partners,  one  of  whom  had  assumed  the  debt,  it  was  held  that  the  other  had  the 
right  to  have  the  receivership  extended  to  the  copartnership  effects,  and  to  the 
individual  property  of  the  one  personally  liable. 

An  order  appointing  a  receiver  of  the  property  of  a  copartnership  should  not 
be  amplified  so  as  to  cover  specific  real  estate  alleged  to  belong  to  the  firm  ;  where 
that  allegation  is  denied  by  the  adverse  party ;  without  satisfactory  proof  that  it 
is  in  fact  partnership  property.     (Gregory  v.  Gregory,  1  Sweeny,  613.) 

The  principle  upon  which  a  receiver  of  partnership  property  is  appointed  is 
with  the  view  of  winding  up  the  concerns  of  the  copartnership  and  dividing  the 
surplus,  and  not  for  the  purpose  of  carrying  on  the  partnership  business.  Hence, 
as  a  general  rule,  a  receiver  is  not  appointed  except  in  cases  where  the  plaintiff 
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[*662]  to  *close  up  a  partnership  concern,  it  is  a  matter  of  course  to 
appoint  a  receiver,  if  the.  parties  cannot  agree  among  themselves  as  to 
the  disposition  and  control  of  the  property.(d)  So  it  is,  where  either 
partner  has  a  right  to  disssolve  the  partnership,  and  the  articles  of 
copartnership  do  not  provide  for  the  settlement  of  the  concern,  (e) 

A  receiver  may  be  appointed,  also,  at  the  instance  of  a  partner  who 
alleges  that  the  firm  is  insolvent  and  that  his  copartners  are  wasting 
the  effects.(/)  (9)  So  where  a  dissolution  has  already  taken  place,  or 
it  is  apparent  that  it  will  be  decreed,  on  the  ground  of  some  breach  of 
duty  or  contract,  a  receiver  will  be  appointed,  {g) 

The  same  rules  which  prevail  respecting  the  appointment  of  a 
receiver  in  a  suit  between  partners,  are  applicable  in  a  suit  between 
the  representatives  of  a  deceased  partner  and  the  surviving  part- 
ner, (h)  Therefore  if  the  surviving  partner  wastes  the  funds  of  the  part- 
nership, this  court  will,  on  the  application  of  the  representatives  of 
the  deceased  partner,  appoint  a  receiver.(i) 

It  has  been  determined,  however,  that  there  is  no  ground  for  a 
receiver  where  the  partner  making  the  application  has  the  property  in 
his  own  possession,  and  the  other  does  not  object  to  such  possession. (A) 
Nor  will  a  receiver  be  appointed  merely  because  partners  quarrel. (I) 
The  principle  upon  which  a  court  of  equity  interferes  between  part- 
Id)  Martin  v.  Van  Schaick,  4  Paige,  479.    Jackson  v.  l>e  Forrest,  14  How.  Pr.  81. 

(e)    Law  y.  Ford,  2  id.  310. 

(/)  Williamson  v.  Wilson,  1  Bland,  423. 

{g)  Henn  v.  Walsh,  2  Edw.  129. 

(A)  Coll.  on  Part.  197. 

(i)   Higginson  v.  Adir,  1  Desaus.  429. 

Ik)  Smith  v.  Lowo,  1  Edw.  33. 

(I)   Henn  v.  Walsh,  2  Edw.  129. 


■will  be  entitled  to  a  decree  for  dissolution.  (Jackson  v.  De  Forrest,  14  How.  Pr. 
81.)  Where  the  plaintiff,  in  his  complaint,  asks  for  the  appointment  of  a  receiver 
to  collect  the  debts  and  sell  the  partnership  property,  he  cannot,  on  motion,  ask 
for  the  appointment  of  a  receiver  to  carry  on  the  partnership  business.     (lb.) 

The  court  will  not  take  upon  itself  the  responsibility  of  carrying-  on  the  publi- 
cation of  a  political  newspaper,  by  a  receiver,  any  longer  than  is  absolutely 
necessary  to  prevent  a  sacrifice  of  the  property.  (Martin  v.  Van  Schaick,  4 
Paige,  480.)  In  Crane  v.  Ford,  (Hopk.  114,)  a  vessel  was  run  for  two  years  under 
the  direction  of  a  receiver  appointed  on  a  bill  filed  to  determine  the  rights  of  part 
owners ;  but  the  court,  holding  it  improper  that  such  operations  should  be  con- 
ducted for  so  long  a  time  under  the  direction  of  the  court,  ordered  the  vessel  to 
be  sold. 

(9)  The  personal  insolvency  of  some  of  the  partners,  and  their  attempt  to  mis- 
appropriate the  partnership  assets,  are  good  grounds  for  a  receiver.  (Davis  v. 
Grove,  2  Rob.  134,  665  ;  S.  C.  27  How.  70.) 

Where  a  partnership  is  dissolved  by  the  insolvency  of  one  partner,  the  _  other 
partner  has  not  the  sole  right  to  wind  it  up.  The  insolvent  partner  may  file  his 
complaint,  and  obtain  a  receiver  ;  but  it  has  been  held  that  in  such  cases  the  solv- 
ent partner  ought  to  be  appointed  such  receiver,  when  his  capacity  and  integrity 
are  unquestioned,  and  on  giving  the  necessary  security.  (Hubbard  v.  Guild,  1 
Duer,  652.) 
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ners  by  appointing  a  receiver,  is  merely  with  a  view  to  the  relief,  by 
winding  up  and  disposing  of  the  concern,  and  dividing  the  produce, 
not  to  carry  it  on.(m)  Therefore,  as  a  general  rule,  a  receiver  will  not 
be  appointed  of  a  subsisting  and  continuing  partnership,  unless  it 
satisfactorily  appears  that  the  complainant  will  be  entitled  to  have  the 
partnership  dissolved  at  the  hearing.(re)  But  where  it  is  necessary  to 
preserve  the  good  will  of  the  business,  the  receiver  may  be  directed  to 
carry  it  on  under  the  direction  of  the  court,  until  a  sale  can  be 
effected.(o)  (10) 

And  it  may  be  a  question  whether  the  court  will  not  restrain  a 
partner,  if  he  has  acted  improperly,  from  doing  certain  acts  in  future, 
although  the  partnership  is  not  to  be  dissolved. (p)  As  in  the  ordinary 
[*663]  course  of  *trade,  if  any  of  the  partners  seek  to  exclude  another 
from  taking  that  part  in  the  concern  which  he  is  entitled  to  take,  the 
court  will  appoint  a  receiver ;  so,  in  the  course  of  winding  up  the 
affairs,  after  the  determination  of  the  partnership,  the  court,  if 
necessary,  interposes  on  the  same  principle. (q) 

Although  an  injunction  against  a  partnership,  granted  ex  parte,  is 
still  outstanding,  it  does  not  necessarily  follow  that  a  receiver,  must  be 
appointed. (r) 

Executors  and  trustees.]  (11)     Where  a  bill  charges  an  executor  or 

(m)  Waters  v.  Taylor,  15  Ves.  10,  329.  Goodman  v.  Whitcomb,  1  Jac.  &  W.  589.  Jackson  v. 
Be  Forrest,  1+  How.  Pr.  81. 

(11)  Garretsnn  v.  Weaver,  3  Edw.  385.  Goodman  v.  Whitcomb,  supra.  Const  v.  Harris, 
Tur.  &  llnss.  517. 

(o)  Martin  v-.  Van  Schnick,  i  Paige,  479. 

(p)  Goodman  v.  Whitcomb,  supra. 

(?)  Wilson  v.  Greenwood,  1  Swanst.  481.  Edw.  on  Recei.  329.  Williamson  v.  Wilson, 
1  Bland,  418. 

(r)  Garretson  v.  Weaver,  3  Edw.  385. 


(10)  Where  parties  cannot  agree,  while  the  court  may  give  the  receiver  power 
to  carry  on  the  business  temporarily,  it  will  not  take  upon  itself  the  responsibility 
of  carrying  it  on  for  any  length  of  time  ;  and  where  a  complaint  asks  merely  for 
the  appointment  of  a  receiver  to  collect  debts  and  sell  the  partnership  property, 
the  plaintiff  cannot,  on  motion,  ask  the  appointment  of  a  receiver  to  carry  on  the 
partnership  business.     {Jackson  v.  De  Forest,  14  How.  Pr.  81.) 

(11)  Executors,  administrators  and  other  ^pustees,  entrusted  by  law  with  author- 
ity to  collect  and  administer  assets,  will  not  be  interfered  with,  by  courts  of  equity, 
on  slight  grounds.  (Van  Sant.  Eq.  Pr.  387.)  Therefore,  whenever  the  appoint- 
ment of  a  receiver  is  sought,  in  such  cases,  it  is  necessary  to  establish  by  suitable 
proofs,  that  there  is  some  positive  loss,  or  danger  of  loss,  of  the  funds ;  as,  for 
instance,  some  waste  or  misapplication  of  the  funds,  or  some  apprehended  dan- 
ger from  the  bankruptcy,  insolvency  or  personal  fraud,  or  misconduct  or  negli- 
gence of  the  executor,  etc.  (lb.  See  Chautauque  Co.  Bank  v.  White,  7  N.  Y. 
252.)  Mere  poverty  of  the  party  will  not,  of  itself,  constitute  a  sufficient  ground. 
There  must  be  other  ingredients,  to  justify  the  appointment.  (2  Story  Eq.  Juris. 
§  836.)  The  unfitness  of  the  person  must  be  shown,  (Anonymous,  12  Ves.  4;)  or 
there  must  be  an  abuse  of  the  trust,  or  danger  of  insolvency,  existing  or  expected. 
{Middleton  v.  Dodwell,  13  Ves.  266.) 

A  trustee,  with  power  to  sell  lands  to  pay  debts,  is  not  to  be  controlled,  unless 
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other  trustee  with  a  breach  of  trust,  a  receiver  will  be  appointed,  (s) 
But  it  is  not  a  sufficient  ground  for  the  appointment  of  a  receiver, 
that  the  trustee  mixes  the  trust  fund  with  his  own.(()  The  true 
principle  which  governs  the  discretion  of  the  court  is,  that  the  fund 
must  be  in  danger.(w)  Therefore,  if  the  executor  is  insolvent,  a 
receiver  may  be  appointed ;(»)  or  if  one  executor  turns  over  all  the 
assets  to  his  co-executor  and  leaves  the  estate,  and  the  latter  is  intem- 
perate and  insolvent.(w)  But  the  mere  circumstance  that  an  executor 
is  in  mean  circumstances,  is  not  sufficient. (a;) 

Corporations.']  (12)  A  receiver  may  be  appointed  to  take  charge  of 
the  property  and  effects  of  a  corporation  whenever  a  judgment  at  law 
or  a  decree  in  equity  is  obtained  against  it,  and  an  execution  has 
been  returned  unsatisfied  in  whole  or  in  part;  upon  the  petition  of 

(s)  Boyd  v.  Murray,  3  John.  Ch.  Kep.  48. 

it)    Orphan  Asylum  v.  McCartee,  Hopk.  429. 

(«)  Id.  ih. 

(v)  Scott  v.  Becher,  4  Price,  346.  Langley  v.  Hawk,  4  Mad.  46.  Gladdon  r.  Stoneman, 
1  id.  142,  note  (a).  2  Dan.  Pr.  1413.  Utterson  v.  Mair,  2  Ves.  Jnn.  U5.  Scott  v.  Becher,  4  Price, 
346. 

(w)  Ex  parte  Galluchat,  1  Hill's  Ch.  Rep.  (So.  Car.)  150. 

(a;)  Anon.  12  Ves.  4. 


under  strong-  circumstances,  and  where  the  equitable  title  of  the  plaintiff  is  appa- 
rent. (Edw.  on  Recei.  35.)  When  a  corporation  is  trustee,  whether  for  charita- 
ble or  other  purposes,  and  its  rights  as  trustee  do  not  arise  from  the  private  acts 
of  individuals,  but  from  the  original  act  or  grant,  on  which  its  authority  as  trus- 
tee rests,  then  the  court  will  not,  without  grave  consideration,  where  the  usual 
mode  of  dealing  with  the  property  has  not  been  departed  from,  interfere  by  the 
appointment  of  a  receiver.     (Id.  36.) 

Whenever  the  appointment  of  a  receiver  is  sought  against  an  executor  or  admin- 
istrator, it  is  necessary  to  establish,  by  suitable  proofs,  that  there  is  some  posi- 
tive loss,  or  danger  of  floss,  of  the  funds;  as,  for  instance,  some  waste  or  misap- 
plication of  the  funds,  or  some  apprehended  danger  from  the  bankruptcy, 
insolvency  or  personal  fraud,  misconduct  or  negligence  of  the  executor,  etc. 
(2  Story  Eq.  Jur.  §  836.) 

It  is  said  to  be  doubtful,  however,  whether,  if  a  person,  known  by  a  testator  to 
be  bankrupt  or  insolvent,  be  appointed  executor,  by  his  will,  such  person  can  be 
controlled  by  the  appointment  of  a  receiver.  (2  Dan.  Ch.  Pr.  1413  ;  Gladdon  v. 
Stoneman,  1  Mad.  143  n. ;  Langley  v.  Hawk,  5  id.  46.    And  see  IS  Beav.  146, 161.) 

(12)  Of  corporations  and  joint  stock  associations. 
By  the  act  of  April  7,  1870,  (Laws  of  1870,  ch.  151,  §  3,)  a  receiver  of  the  prop- 
erty of  a  corporation  can  be  appointed  only  by  the  supreme  court,  in  a  civil 
action,  and  in  one  of  the  following-  cases,  upon  at  least  eight  days'  notice  of  the 
application  therefor  to  the  proper  officers  of  such  corporation  : 

1.  In  a  civil  action  brought  by  a  judgment  creditor  of  the  corporation,  or  his 
representatives,  after  execution  has  been  issued  upon  such  judgment,  and  returned 
unsatisfied  in  whole  or  in  part. 

2.  In  a  civil  action  brought  by  a  creditor  of  the  corporation,  for  the  foreclosure 
of  a  mortgage  upon  the  property  over  which  the  receiver  is  appointed,  and  when 
the  mortgage  debt,  or  interest  thereon,  has  remained  unpaid  at  least  thirty  days 
after  it  became  due,  and  was  duly  demanded  from  'the  proper  officers  of  the  cor- 
poration, and  when  either  the  income  of  such  property  is  specifically  mortgaged, 
or  the  property  itself  is  probably  instifficient  to  pay  the  amount  of  the  mortgage 
debt. 

3.  In  a  civil  action  brought  by  the  attorney-general,  for  a  dissolution  of  the 
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corporation,  when  it  appears  to  the  court  that   such  dissolution  ought  to  be 
adjudged. 

4.  In  a  civil  action  brought  by  the  attorney-general  or  by  the  stockholders,  to 
preserve  the  assets  of  a  corporation  having  no  officer  empowered  to  hold  the  same. 

5.  In  the  cases  specifically  mentioned  in  title  four,  chapter  8,  part  3,  of  the 
Revised  Statutes. 

The  cases  referred  to  in  subdivision  5,  supra,  are  those  mentioned  in  the  text. 

By  §  5  of  the  act  of  1870  it  is  declared  that  the  provisions  of  that  act  shall 
extend  and  apply  to  all  corporations  and  joint  stock  associations  created  or  exist- 
ing by  the  laws  of  this  or  any  other  state  or  government,  doing  business  within 
this  state,  or  having  a  business  or  agency  therein,  and  to  the  directors,  trustees, 
managers  or  other  officers  of  such  corporations,  etc.,  and  to  all  proceedings  by 
the  attorney-general  in  the  name  of  the  people,  under  the  laws  regulating  pro- 
ceedings against  corporations ;  except  that  it  shall  not  apply  to  corporations  or 
associations  having  banking  powers,  or  power  to  make  insurances,  or  to  such  as 
shall  be  organized  under  the  general  manufacturing  laws  of  this  state. 

It  is  the  duty  of  the  receiver  of  an  insolvent  corporation  to  call  upon  the  stock- 
holders to  pay  the  balances  due  upon  the  shares  of  stock  held  by  them  respect- 
ively, where  he  has  reason  to  believe  the  whole  amount  due  from  those  who  are 
solvent  will  be  wanted  for  the  payment  of  the  creditors  of  the  coi-poration,  and  the 
expenses  of  executing  the  trust.  (Pentz  v.  Hawley,  1  Barb.  Ch.  122.)  And  the 
mere  fact  that  the  whole  amount  due  from  any  particular  stockholder  for  his 
stock,  may  not  ultimately  be  wanted  for  that  purpose,  will  not  authorize  him  to 
enjoin  the  receiver  from  proceeding  to  enforce  the  payment  of  the  balance  due 
from  him  in  the  first  instance.  (lb.)  If  any  balance  remains  in  the  hands  of  the 
receiver  of  an  insolvent  corporation,  after  satisfying  the  debts  of  the  corporation, 
and  the  necessary  expenses  of  executing  the  trust,  it  must  be  distributed  among 
the  several  stockholders  who  have  paid  in  full  for  their  stock.  (lb.  See  Nathan 
v.  Whltlotk,  9  Paige,  152.) 

Where  a  debt  due  to  a  corporation  has  been  fraudulently  discharged,  a  bill  to 
obtain  satisfaction  of  the  debt,  against  the  original  debtor,  is  properly  filed  in  the 
name  of  the  receiver  of  the  corporation.     (Natlian  v.  Whitlock,  supra.) 

A  receiver  of  a  corporation  is  bound  by  the  authorized  acts  of  the  company,  and 
is  vested  with  all  the  rights  of  action  which  the  company  had  at  the  time  of  his 
appointment.  (Crillett  v .  Fairchild,  4  Denio,  80;  Brouwer  v ■.  Bill,  1  Sandf.  629. 
See  Leavitt  v.  Palmer,  3  N.  Y.  19  ;  Hyde  v.  Lynde,  4  id.  392  ;  Hoyt  v.  Thompson, 
3  Sandf.  416  ;  S.  C.  5  IN".  Y.  320 ;  Willink  v.  Morris  Canal  Banking  Co.  3  Green's 
Ch.  R.  377,  400.)  He  must  allow  every  claim  against  the  corporation  which  he  is 
satisfied  is  just.  (Attorney- General  v.  Life  &  Fire  Ins.  Co.  4  Paige,  424.)  He 
may  cancel  existing  policies,  but  cannot  re-insure.  (Matter  of  Croton  his.  Co.  3 
Barb.  Ch.  642.)  He  may  apply  for  a  warrant  to  bring  bdtfore  the  officer  granting 
it,  for  examination,  any  person  who  is  indebted  to,  or  has  property  belonging  to, 
the  corporation.     (Noble  v.  Halliday,  1  N.  Y.  330.) 

The  provision  of  the  Revised  Statutes,  authorizing  the  receivers  of  insolvent 
corporations  to  sue  for  and  recover  any  sum  remaining  due  upon  any  share  of  its 
capital  stock,  is  merely  a  cumulative  remedy.  And  the  rule  is  the  same,  whether 
the  stock  be  held  by  an  original  stockholder  or  by  an  assignee.  (Mann  v.  Currie, 
2  Barb.  294 ;  Osgood  v.  Laytin,  48  Barb.  463 ;  S.  C.  37  How.  63 ;  3  Keyes,  521 ; 
5  Ab.  IST.  S.  1.)  The  person  to  whom  the  stock  was  originally  assigned  by  a  cor- 
poration, who  still  holds  the  scrip  therefor,  and  whose  name  stands  upon  the 
books  of  the  corporation  as  the  owner  thereof,  is  the  one  to  be  proceeded  against 
by  the  receiver  of  such  corporation,  under  2  R.  S.  469,  §  69,  for  the  recovery  of 
any  sum  due  to  the  corporation  upon  the  stock  held  by  him,  although  he  may  in 
fact  hold  such  stock  as  trustee  for  another,  or  have  assigned  it;  provided  no 
transfer  has  been  made  upon  the  books  of  the  corporation.     (lb.) 

The  deposit  or  premium  notes  of  a  mutual  insurance  company  constitute  its 
capital  stock ;  and  if  the  company  becomes  insolvent,  and  a  receiver  is  appointed, 
it  is  his  duty  to  proceed  and  collect  the  amounts  due  upon  such  notes,  as  capital 
stock ;  unless  he  is  excused  from  so  doing  by  an  order  of  the  court.  ( Van  Buren 
v.  Chenango  Co.  Mu.  Ins.  Co:  12  Barb.  671.) 

VA  receiver  of  a  moneyed  corporation,  appointed  under  2  Revised  Statutes,  464, 
§  41,  unless  his  powers  are  restricted  by  the  order  appointing  him,  is  absolutely 
vested  with  all  the  property  of  the  corporation,  and  may  dispose  thereof,  and  dis- 
tribute the  .proceeds  among  the  stockholders.     (Verplanek  v.  Mercantile  In*.  Co 
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2  Paige,  438.)  But  a  receiver  appointed  on  the  application  of  a  judgment  cred- 
itor, under  2  Revised  Statutes,  4(53,  §  36,  entitled  "  Of  proceedings  against  corpo- 
rations in  equity,"  has  no  other  powers  than  those  of  receivers  in  ordinary  cred- 
itors' suits  ;  and  is  under  the  authority  of  the  court.  (lb. ;  Mann  v.  Pentz,  3  N.  Y. 
423 ;  Matter  of  the  Globe  Ins.  Co.  6  Paige,  102.  See  Dambman  v.  Empire  Mill, 
12  Barb.  341 ;  Matter  of  Van  Allen,  37  id.  225  ;  Bangsx.  Duckinfield,  18  N.  Y.  592.) 

A  receiver  may  obtain  from  the  court  a  general  authorization  to  compromise 
disputed  claims.  (Matter  of  the  Croton  Ins.  Co.  3  Barb.  Ch.  642.)  "Without  his 
consent,  there  cannot  be  a  compromise.  (Attorney-Gen.  v.  Life  &  Fire  Ins.  Co. 
4  Paige,  226.)  He  may,  by  direction  of  the  court,  continue  a  suit  commenced  by 
the  company  in  its  own  name,  and  before  his  appointment.  (Talmadge  v.  Pell,  9 
Paige,  410.) 

Receivers  of  an  insolvent  corporation  in  another  state,  appointed  under  the  laws 
of  such  state,  may  dispose  of  the  corporation's  property  within  this  state,  and  of 
debts  due  such  corporation  from  residents  of  this  state.  (Hoyt  v.  Thompson,  5 
N.  Y.  320.) 

A.  receiver  of  a  manufacturing  company  will  not  be  appointed,  in  an  action 
brought  against  it  by  a  creditor  at  large  who  seeks  for  a  dissolution  of  the  corpo- 
ration and  the  distribution  of  its  effects  on  the  ground  of  its  insolvency,  and  that 
its  trustees,  instead  of  taking  proceedings  for  the  dissolution  of  the  company, 
intend  to  facilitate  the  recovery  of  judgments  against  it  by  certain  creditors,  with 
a  view  to  give  them  a  preference,  and  thus  to  effect  alienations  of  the  property 
contrary  to  law.     (Galway  v.  United  /States  Sugar  Refining  Co.  36  Barb.  256.) 

The  court  is.  authorized,  upon  the  voluntary  dissolution  of  a  corporation,  to 
appoint  one  or  more  receivers  of  its  estate  or  effects.  (Mann  v.  Pentz,  3  N.  Y. 
415.) 

A  receiver  of  an  insolvent  company  is  trustee,  not  only  for  the  stockholders,  but 
for  the  creditors  also,  and  may  assert  their  rights  when  affected  by  the  fraudu- 
lent or  illegal  acts  of  the  company.  (Gillett  v.  Moody,  3  N.  Y.  480 ;  Talmadge 
v.  Pell,  7  N.  Y.  328.) 

In  proceedings  by  the  attorney-general,  in  the  nature  of  a  quo  xoarranto,  for  the 
dissolution  of  a  corporation,  the  court  has  no  power  to  appoint  a  receiver,  before 
judgment,  except  in  cases  of  insolvency.  (People  v.  Washington  Ice  Co.  18  Ab. 
382.)  What  facts  will  constitute  a  case  of  insolvency,  such  as  will  wai-rant  the 
court  on  the  application  of  a  stockholder  in  a  joint  stock  association,  in  appointing 
a  receiver  and  decreeing  a  winding  up  of  the  association.  (Waterbury  v.  Mer- 
chants' Union  Express  Co.  3  Ab.  Pr.  N.  S.  163 ;  S.  C.  50  Barb.  163.) 

"When  a  corporation  ceases  to  act,  and  the  president  and  principal  stockholders 
assume  to  use  the  property  as  their  own,  there  is  no  other  remedy  for  the  creditors 
than  to  file  a  complaint,  and  ask  for  a  receiver.  (Conso  v.  Gray,  4  How.  Pr.  166.) 
A  receiver  will  be  appointed  where  there  are  no  persons  to  take  charge  of  the 
effects  of  the  corporation  and  preserve  them  for  the  benefit  of  the  creditors  and 
stockholders  generally.  (lb.)  "Where  the  president  of  a  corporation,  who  was 
the  principal  stockholder,  assigned  the  personal  and  a  part  of  the  real  estate  to 
different  persons,  in  trust  to  pay  his  individual  debts,  it  was  held  that  he  was 
guilty  of  a  breach  of  trust  and  of  a  fraud  upon  the  creditors  of  the  company ; 
and  that  it  was  no  answer  to  a  motion  for  a  receiver,  that  the  assignees  were  sol- 
vent and  responsible.     (lb.) 

It  seems  that  the  act  of  1870,  forbidding  the  appointment  of  receivers  of  cor- 
porations, with  certain  exceptions,  applies  to  receiverships  of  part  of  the  property 
of  a  corporation.     (City  of  Rochester  v.  Bronson,  41  How.  78.) 

No  mere  creditor  of  a  corporation  can  have  a  receiver  of  the  property  and 
effects  thereof  appointed,  until  he  has  a  judgment  and  an  execution  returned 
unsatisfied.  Neither  should  a  receiver  be  appointed  in  an  action  brought  by  a 
stockholder  or  stockholders.  (People  v.  Erie  Railway  Co.  36  How.  129 ;  Ramsey 
v.  The  Same,  38  How.  193 ;  S.  C.  7  Ab.  N.  S.  156.) 

The  appointment  of  a  receiver  may  properly  form  a  part  of  the  judgment  of 
forfeiture  rendered  against  a  corporation,  notwithstanding  the  provision  of  the 
last  clause  of  §  444  of  the  Code,  making  it  the  duty  of  the  attorney-general  to 
institute  proceedings  for  such  an  appointment  immediately  after  the  rendition  of 
such  judgment.  That  clause  was  intended  to  cover  cases  where  no  receiver  is 
appointed  by  the  judgment.  (People  v.  Northern  Railway  Co.  53  Barb.  98 ;  S.  C. 
42  N.  Y.  217.) 

A  creditor  of  a  corporation  organized  in  another  state  has  the  right,  after  obtain- 
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ing  judgment  against  it,  there,  to  follow  its  property  in  the  possession  of  a  corpora- 
tion organized  in  this  state,  to  which  it  has  been  transferred  in  consideration  of 
the  issuing  of  stock  in  the  latter  company,  to  the  shareholders  of  the  former  com- 
pany. (Barclay  v.  Quicksilver  Mining  Co.  9  Ab.  N.  S.  283.)  A  receiver  of  such 
domestic  corporation,  to  which  the  property  of  such  foreign  corporation  has  been 
so  transferred,  may  be  appointed  by  a  court  of  this  state,  in  an  action  brought 
by  the  sequestrator  of  the  foreign  corporation,  to  enforce  the  judgment  obtained 
against  it  in  the  court  of  its  own  state,  against  such  domestic  corporation.  (lb.) 
A  receiver  should  not  be  appointed,  in  an  action  against  a  corporation,  where  the 
business  to  be  affected,  and  the  interests  involved,  are  very  large,  without  giving 
the  defendant  an  opportunity  to  avoid  the  same  by  giving  security.     (lb.) 

If  a  court  of  equity  has  obtained  jurisdiction  of  an  action  against  a  foreign 
corporation,  by  its  appearance  by  attorney,  it  has  power,  after  judgment  rendered 
in  such  action,  and  execution  returned  unsatisfied,  to  appoint  a  receiver  of  the 
property  and  effects  of  the  corporation.  (De  Bemer  v.  Drew,  57  Barb.  438 ;  S.  C. 
39  How.  446.)  Where  a  foreign  corporation  had  never  filed  in  the  office  of  the 
secretary  of  state  any  designation  of  a  person  upon  whom  papers  could  be  served, 
and  there  was  evidence  of  its  insolvency  or  refusal  to  pay  its  judgment  debts ; 
and  it  had  discontinued  its  organization  and  the  exercise  of  its  franchises ;  had 
neglected  to  hold  meetings  of  its  officers ;  had  sold  its  property  to  another  com- 
pany, and  its  officers  had  become  officers  in  the  new  company,  its  president 
becoming  president  of  the  new  company,  and  having  the  avails  of  the  sale  of  the 
property  of  such  corporation  in  his  possession,  it  was  held  that  these  facts  alone 
would  justify  the  appointment  of  a  receiver  ex  parte.     (lb.) 

As  a  general  rule,  under  the  law  in  New  Jersey,  when  a  corporation  is  legally 
declared  insolvent,  receivers  will  be  appointed.  (Nichols  v.  Perry  Patent  Arm 
Co.  3  Stockt.  126.) 

In  California,  courts  of  equity  have  no  jurisdiction  over  corporations,  for  the 
purpose  of  restraining  their  operations,  or  winding  up  their  concerns ;  and  such 
courts  cannot  appoint  a  receiver  and  decree  a  sale  of  the  property,  and  a  settle- 
ment of  the  affairs  of  the  corporation.     (Neall  v.  Hill,  16  Cal.  148.) 

In  Wisconsin,  it  is  provided  by  statute,  that  when  the  charter  of  any  corporation 
shall  expire  or  be  annulled,  the  circuit  court  of  the  county  in  which  such  corpora- 
tion carries  on  its  business,  or  has  its  principal  place  of  business,  on  application  of 
any  creditor  of  such  corporation,  or  of  any  stockholder  or  member  thereof,  at  any 
time  within  three  years  from  the  expiration  or  annulling  of  its  charter,  may  appoint 
one  or  more  persons  to  be  receivers  or  trustees  of  and  for  such  corporation,  to  take 
charge  of  the  estate  and  effects  thereof,  and  to  collect  the  debts  and  property  due 
and  belonging  to  the  corporation,  with  the  same  powers,  and  who  shall  perform 
the  same  duties,  as  receivers  appointed  as  provided  by  law  upon  the  voluntary 
dissolution  of  corporations ;  and  the  power  of  such  receivers  may  be  continued 
beyond  the  said  three  years,  and  as  long  as  the  court  shall  think  necessary.  (Rev. 
Stat.  1858,  p.  502,  §  9.)  The  said  court  shall  have  jurisdiction  of  such  application, 
and  of  all  questions  arising  in  the  proceedings  thereon,  and  may  make  such  orders 
and  judgments  thereon  as  justice  and  equity  shall  require.  (lb.  §  10.)  And, 
whenever  any  judgment  shall  be  obtained  against  any  corporation  incorporated 
under  the  laws  of  that  state,  and  an  execution,  issued  thereon,  shall  have  been 
returned  unsatisfied,  in  whole  or  in  part,  upon  the  petition  of  the  person  obtaining 
such  judgment,  or  his  representatives,  the  circuit  court  may  sequestrate  the  stock, 
property,  things  in  action  and  effects  of  such  corporation,  and  may  appoint  a 
receiver  of  the  same;     (Rev.  Stat.  875,  §  18.) 

In  Minnesota,  upon  an  application  being  made,  in  any  stage  of  a  suit  brought 
by  the  attorney-general,  for  an  injunction  against  an  insolvent  banking  or  insur- 
ance company,  the  court  may  appoint  one  or  more  receivers,  to  take  charge  of  the 
property  or  effects  of  such  corporation,  and  to  collect,  sue  for  and  recover  the 
debts  and  demands  that  may  be  due,  and  the  property  that  may  belong  to,  such 
corporation ;  who  shall,  in  all  respects,  be  subject  to  the  control  of  the  court. 
(Pub.  Stat,  of  1859,  p.  608,  §  11.)  Such  receivers  possess  all  the  powers  and 
authority  conferred,  and  are  subject  to  all  the  obligations  and  duties  imposed, 
upon  receivers  appointed  in  case  of  the  voluntary  dissolution  of  a  corporation, 
(lb.  §  12.) 

In  respect  to  the  appointment  of  receivers  of  corporations  whose  charters  have 
expired  or  been  annulled,  the  statutes  of  Minnesota  contain  the  same  provisions  as 
those  of  Wisconsin,  above  set  forth. 
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the  person  obtaining  the  judgment  or  decree,  or  of  his  representa- 
tives.^) 

And  whenever  corporations  having  banking  powers,  or  the  power  to 
make  loans  on  pledges  or  deposits,  or  authorized  by  law  to  make 
insurances,  shall  become  insolvent  or  unable  to  pay  their  debts,  or 
have  violated  their  charter,  or  any  other  statute  -binding  upon  them, 
the  court  may,  upon  the  application  of  the  attorney  general,  or  of  any 
creditor  or  stockholder,  appoint  one  or  more  receivers  thereof.(z) 

And  by  the  safety  fund  act  and  the  act  amending  the  same,  an 
application  for  that  purpose  may  be  made  by  the  bank  commissioners, 
in  the  same  manner  as  it  may  be  made  by  the  attorney  general,  or  by 
a  creditor. (a)  And  the  bank  commissioners  have  power  to  apply,  not 
only  in  cases  of  insolvency  or  violation  of  charter,  but  also  where  the 
[*664]  corporation  *allows  an  amount  of  notes  or  bills  to  be  loaned  or 
put  in  circulation  as  money,  exceeding  twice  its  capital  stock  then 
paid  in  and  actually  possessed;  or  where  its  loans  and  discounts,  at 
any  time,  exceed  twice  and  a  half  of  the  amount  of  its  capital  stock 
so  paid  in  and  possessed ;  or  where  the  corporation  shall  neglect  to 
make  any  annual  payment  to  the  treasurer  of  the  state  (as  required 
by  the  act,)  for  the  space  of  three  months  after  the  time  when  the 
same  ought  to  have  been  made,  after  being  notified  of  such  delin- 
quency by  the  comptroller ;  or  shall  have  lost  one-half  of  its  capital 
stock  paid  in ;  or  suspended  the  payment  of  its  bills  in  specie  for 
ninety  days ;  or  shall  have  refused  to  allow  the  officers  of  such  cor- 
poration to  be  examined  upon  oath  by  the  commissioners,  in  relation 
to  the  affairs  and  condition  of  the  corporation. (b) 

The  court  is  also  authorized,  upon  the  voluntary  dissolution  of  a 
corporation,  to  appoint  one  or  more  receivers  of  its  estate  and 
effects,  (c) 

In  the  case  of  Ogden  v.  Kip,(d)  the  court  refused  to  appoint  a 
receiver  of  a  bank  at  the  instance  of  one  set  of  directors  and  stock- 
holders, charging  another  set  of  directors  with  a  fraudulent  abuse  of 
their  trust  in  the  election  of  directors,  previous  to  the  coming  in  of 
the  answers ;  the  new  election  being  colorable  at  law,  and  there  being 
no  impending  mischief  irreparable  in  case  of  delay. 

But  where  the  holders  of  a  majority  of  the  stock  of  a  corporation 
neglect  to  choose  officers  to  take  charge  of  the  property  of  the  corpora- 
te) 2  B.  S.  463,  §  36. 
(z)  Id.  ib.  S  39  ;  461,  i{  40,  41. 
(a)  1  B.  S.  (2d  ed.)  610,  j  IS;  614,  j  6. 
(5)  1  R.  S.  (2d  ed  )  611,  §  28. 

(c)  2  R.  S.  468,  §  65. 

(d)  6  John.  Cu.  Rep.  160. 
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tion,  a  receiver  will  be  appointed  upon  the  application  of  the  owners 
of  a  minority  of  the  stock,  to  take  possession  of  the  effects  of  the  cor- 
poration, and  to  preserve  the  same  for  the  benefit  of  the  stockholders 
generally,  (e) 

In  other  cases.]  A  receiver  will  be  appointed  where  a  fraud  is  shown 
in  the  defendant,  and  the  fund  in  danger  of  being  wasted ;  and  also 
where  the  defendant  admits  he  is  a  trustee  for  the  complainant ;(/) 
or  to  receive  the  rents  and  profits  of  an  estate  for  the  benefit  of  an 
executory  devisee,  until  the  vesting  of  the  estate. (g)  And  where 
lands  are  charged  with  the  payment  of  an  annual  sum,  a  receiver 
may  be  appointed,  as  a  means  of  enforcing  payment. (h)  Accordingly, 
if  the  tenant  for  life  neglects  to  keep  down  the  ordinary  taxes,  a 
[*665]  temporary  receiver  will  be  appointed,  *to  pay  them,  unless 
the  tenant  pays  them  within  a  limited  time.(i)  But  the  court  inter- 
poses with  great  caution  in  appointing  a  receiver  of  the  rents  and 
profits  of  land,  against  the  legal  title. (k)  It  will  do  so,  however,  in  a 
case  of  fraud,  clearly  proved,  in  obtaining  a  conveyance  of  it.(l) 

A  receiver  has  been  appointed  at  the  instance  of  one  tenant  in  com- 
mon against  another,  (m)  But  a  case  of  exclusion  must  be  clearly 
made  out.^)  In  the  case  of  Tyson  v.  Fairclough,(p)  a  motion  by  one 
tenant  in  common  for  a  receiver  on  the  ground  that  his  co-tenant  had 
given  notice  to  the  tenants  to  pay  their  rents  to  him  only,  and  had 
advertised  the  estate  for  sale,  was  refused,  because  the  conduct  com- 
plained of  did  not  amount  to  an  exclusion. 

A  receiver  has  been  appointed  in  a  suit  for  the  specific  performance 
of  an  agreement  to  purchase  an  estate,  against  the  purchaser,  after  an 
answer,  upon  the  lien  for  the  remainder  of  the  purchase  money,  and 
where  there  has  been  a  mixed  possession,  and  his  insolvency  and 
intention  are  admitted. (p)  And  the  court  will,  before  answer,  on 
consent  of  all  persons  interested,  appoint  a  receiver,  where  any  of  the 
trustees  refuse  to  act.(g)  A  receiver  has  also  been  appointed  of  a 
lunatic's  estate,  where  no  one  acted  as  committee. (r) 

But  a  receiver  will  not  be  appointed  at  the  instance  of  a  party  claim- 
Ce)  Lawrence  v.  Tlie  Greenwich  Fire  Ins.  Co.,  1  Paige,  587. 

(/)  Maloue  v.  Malonc,  1  Molloy,  27. 

{(/)  Rogers  v.  Koss,  4  John.  Ch.  -Rep.  388. 

(It)  Owing*'  Case,  1  Bland,  297.    Herrop  v.  Hungerfbrd,  1  Molloy,  26,  note. 

(t)   Cairns  v.  Cliabert,  3  Edw.  312. 

(k)  Mordannt  v.  Hooper,  Arab.  311. 

(I)  Hngonin  v.  Baseley,  13  Ves.  105.    Sittwell  v.  Williams,  6  Mad.  49. 

(m)  Street  v.  Anderton,  4  Bro.  C.  C.  414.    Evelyn  v.  Evelyn,  2  Dick.  800. 

{n)  Millbank  v.  Revett,  2  Mer.  405. 

(o)  2  Sim.  &  Stn.  142. 

(p)  Hall  v.  Jenkinson,  2  Ves.  &  B.  225. 

(?)  Brodie  v.  Barry,  3  Mer.  695. 

(r)  Ex  parte  Rudeliffe,  1  Jac.  &  W.  639.    Ex  Parte  Wan-en,  10  Ves.  622. 
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ing  as  devisee  under  a  will,  the  validity  of  which  is  to  be  determined 
by  an  issue ;  unless  the  claimant  satisfies  the  court  that  there  is  a 
reasonable  probability  of  his  succeeding  on  the  issue,  and  that  the 
property  will  be  endangered  by  being  left  in  the  possession  of  the  heir 
at  law.(s)  Nor  will  a  receiver  be  appointed  over  the  estate  of  a  tes- 
tator if  his  will  has  not  been  duly  proved,  or  any  steps  taken  in  the 
proper  court  for  that  purpose,  (t)  Nor  will  the  court  appoint  a  receiver 
on  behalf  of  the  heir,  against  the  devisee  in  possession,  merely  on  the 
ground  that  the  will  is  disputed  by  him.(w) 

An  adult  complainant  cannot  obtain  an  order  for  the  appointment 
of  a  receiver  over  his  own  estate. (v)  Nor  can  a  receiver  be  appointed 
over  a  defendant's  property  to  enforce  his  appearance  in  a  cause, 
[*666]  *if  he  resides  out  of  the  jurisdiction;  unless  the  complainant 
has  a  specific  lien  on  the  land,  or  there  is  danger  of  immediate  loss  of 
the  property,  (w) 


SECTION    II. 

WHO   MAT   BE   RECEIVERS. 

The  master  upon  a  reference  to  him  to  appoint  a  receiver,  is  to 
appoint  such  person  as  he  considers  most  fit,  without  regard  to  the  fact 
of  his  being  recommended  or  proposed  by  the  one  or  the  other  of  the 
parties.  («) 

A  master  in  chancery  is  not  eligible  ;{y)  nor  a  solicitor  in  the  cause 
or  under  a  commission  of -lunacy  ;(z)  nor  the  next  friend  of  an  infant 
complainant. (a)  Neither,  generally,  is  a  trustee  to  let  and  manage 
the  estate,  whether  he  is  a  sole  trustee  or  jointly  with  others. (b)  The 
appointment  of  a  trustee  to  be  receiver  is  extremely  rare,  and  only 
where  he  will  act  without  emolument,  unless  no  one  else  can  be 
nominated,  who  will  act  with  the  same  benefit  to  the  estate. (c) 

(s)  Clark  t.  Dew,  1  Rnss.  &  My.  103. 

it)  Li  ore  v.  Goro,  1  Hogan,  237. 

(m)  Knight  v.  Dnplessis,  2  Vcs.  360. 

(»)  Piers  v.  Latonche,  1  Hogan,  310. 

(to)  Arthur  v.  Arthur.  1  Hogan,  95. 

{x)  Lespinasse  v.  Bell,  2  Jac.  &  W.  436. 

(y)  Ex  parte  Fletcher,  6  Yes.  427. 

(z)  Ex  parte  Pincke,  2  Mer.  452. 

(a)  Stone  v.  Wishaw,  2  Mad.  84.  .  „„., 

(6)  v.  Jolland,  S  Ves.  72.    Sykes  v.  Hastings,  11  Vea.  363.    Sutton  v.  Jones,  15  id.  584. 

(c)  Sykes  v.  Hastings,  supra.    Sutton  v.  Jones,  supra. 
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Upon  a  voluntary  dissolution  of  a  corporation,  any  of  its  officers  or 
stockholders  may  be  appointed  receivers,  if  not  otherwise  disqual- 
ified.^) 

But  upon  proceedings  against  a  bank,  under  the  statute,  for 
insolvency,  an  officer  of  the  corporation  is  not  a  proper  person  to  be 
appointed  the  receiver.(e) 

"Where  the  master  has  appointed  a  receiver,  there  must  be  some  sub- 
stantial objection  to  induce  the  court  to  overturn  the  appointment.(/) 
The  court  will  not  disturb  the  master's  decision  merely  because  it  may 
think  he  might  have  made  a  better  selection  among  the  several  candi- 
dates proposed.(^)  If  either  party  is  dissatisfied  with  the  appoint- 
[*667]  ment  *made  by  the  master,  the  proper  course  is  to  make  'a 
special  application  to  the  court  for  an  order  to  set  aside  the  report,  or 
that  the  master  review  his  decision.  But  the  court  will  not  set  aside 
the  appointment  made  by  him  unless  the  person  selected  is  legally 
disqualified ;  or  his  situation  is  such  as  to  induce  a  belief  that  the 
interests  of  the  parties  will  not  be  properly  attended  toby  him.(^)  (13) 

(<?)  Matter  of  the  Eagle  Iron  Works,  8  Paige,  385.  3  Edw.  385,  S.  C.  Matter  of  the  Bowery- 
Bank,  5  Ab.  417  ;  S.  C.  16  How.  56. 

[e)  Attorney  General  v.  Bank  of  Columbia,  1  Paige,  511.  And  see  Matter  of  the  Eagle  Iron 
Works,  8  Paige,  388. 

(/(Thomas  v.  Dawkin,  1  Ves.  jnn.  452.    Tharpe  v.  Tharpe,  12  Ves.  317. 

la)  Matter  of  the  Eagle  Iron  Works,  supra. 

(a)  Matter  of  the  Eagle  Iron  Works,  8  Paige,  388.  The  master's  report  on  the  appointment 
of  a  receiver  cannot  be  excepted  to  and  need  not  be  confirmed.  Id.  lb.  Thomas  v.  Dawkin, 
3  Bro.  C.  C.  507.    Wilkins  v.  Williams,  3  Ves.  587. 


(13)  "Who  may  be  appointed. 

Although,  as  a  general  rule,  the  court  will  appoint  an  indifferent  person,  and 
not  a  party  to  the  action,  yet  a  party  is  not  absolutely  disqualified.  Indeed  there 
are  some  cases  in  which  a  party  to  a  suit,  if  otherwise  unobjectionable,  should  be 
appointed,  in  preference  to  any  one  else  ;  as  where  an  insolvent  partner  has  filed 
a  complaint  for  the  dissolution  of  the  partnership.  In  such  a  case  the  solvent 
partner  should  be  appointed,  when  his  capacity  and  integrity  are  unquestioned, 
upon  his  giving  the  necessary  security.  (Van  Sant.  Eq.  Pr.  400 ;  Hubbard  v. 
Guild,  1  Duer,  662.) 

In  Fenn  v.  Bolles,  (7  Ab.  202,)  which  was  an  action  by  the  administratrix  of  a 
deceased  partner,  against  the  surviving  partner,  to  settle  the  affairs  of  the  part- 
nership, the  defendant  was  appointed  such  receiver,  with  the  direction  to  sell,  and 
the  usual  powers.  But  it  has  been  held,  in  England,  that  a  party  to  the  suit  can- 
not be  appointed  receiver,  by  a  master,  unless  the  order  of  reference  contains  an 
express  authority  to  that  effect.     (Blakeney  v.  Dufaur,  15  Beav.  44.) 

A  person  will  not  be  appointed  receiver  who,  by  his  own  acts  or  position,  stands 
in  an  improper  relation  to  the  cause.  (Smith  v.  iV".  T.  Consol.  Stage  Co.  28  How. 
208  ;  S.  C.  18  Ab.  419.)  Nor  one  who  is  a  stranger  to  the  court,  if  objected  to  by 
either  party.  (lb.)  "When  two  suits  involve  the  same  property,  the  same  person 
should  be  receiver  in  both  suits.  (Howell  v.  Ripley,  10  Paige,  43  ;  Osborn  v.  Heyer, 
2  id.  342.) 

The  139th  rule  of  the  former  Court  of  Chancery,  relative  to  the  appointment  of 
the  same  person  as  receiver,  in  different  creditors'. suits,  only  extended  to  the  case 
of  two  or  more  bills  filed  by  different  persons  against  the  same  judgment  debtor ; 
and  did  not  in  terms  apply  to  cases  where  the  first  suit  was  against  two  defend- 
ants, one  of  whom  was  not  a  party  to  the  second  suit.    (Cagger  v.  Howard.  1  Barb. 
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Ch.  36S.)  It  was  held,  in  that  case,  that  the  object  of  the  139th  rule  was  to  save 
the  expense  of  different  receiverships,  and  to  prevent  a  conflict  of  claims,  between 
receivers,  as  to  the  property  assigned  to  them  respectively  by  the  defendants  in 
the  different  suits,  and  that  the  principle  of  the  rule  should  therefore  be  adhered 
to,  even  where  the  same  pereon  is  made  defendant,  alone,  in  one  suit,  and  is  joined 
with  others,  as  defendant,  in  another  suit ;  when  the  defendants  in  the  respective 
suits  have  no  conflicting'  claims ;  and  where  the  receiver  in  one  suit  is  willing  to 
act  as  receiver  in  the  other,  and  to  give  such  additional  security  as  is  required  by 
the  court.  In  cases  coming  within  the  rule,  a  receiver  who  has  consented  to 
accept  the  trust,  in  one  suit,  may  be  compelled  to  accept  and  execute  the  trust,  in 
a  second  suit ;  provided  both  suits  are  commenced  before  the  chancellor,  or  before 
the  same  vice-chancellor  ;  so  as  to  give  the  court  jurisdiction  over  such  receiver. 
And  if  the  receiver  refuses  to  give  security  in  the  second  suit,  he  may  be  removed 
from  his  trust  as  receiver  in  the  first ;  and  the  court  may  appoint  another  person 
receiver  in  both  suits.     (lb.) 

The  same  receivership,  constituted  in  one  suit,  will  be  extended  to  another,  upon 
the  proceedings  for  an  appointment  in  the  latter  being  perfected.  (Lattimer  v. 
Lord,  4  E.  D.  Smith,  183.)  If,  however,  for  any  reason,  the  appointment  in  the 
one  suit  is  completed  while  the  order  in  the  other  is  unexecuted,  such  appoint- 
ment, if  a  suitable  one,  will  not  be  revoked,  but  be  extended  to  both  suits.  (lb.) 
Such  revocation  will  be  made,  however,  where  the  appointment  has  been  procured 
by  any  fraud  or  collusion.  But  such  fraud  or  collusion  will  not  be  presumed  from 
the  mere  fact  that  the  defendants,  having  unsuccessfully  opposed  the  granting  of 
the  first  order,  and  appealed  therefrom,  appear  in  court  and  make  no  resistance 
to  the  second  order,  and  allow  the  appointment  under  the  latter  to  be  perfected  in 
preference  to  the  former ;  it  being  shown  that  the  suit  wherein  the  last  order  was 
made  was  first  commenced,  and  that  a  motion  for  a  receiver  was  delayed  by ' 
reason  of  negotiations  for  settlement,  which  negotiations  had  terminated,  and  both 
suits  being  in  fact  hostile  to  the  defendants.  (lb.)  The  parties  in  the  second 
suit,  wherein  an  order  of  reference  was  first  obtained,  but  which  order  is  sus- 
pended by  a  stay  of  proceedings,  should  have  notice  of  the  bringing  on  of  the  mo- 
tion in  the  first  suit,  and  should  have  an  opportunity  to  be  heard  on  the  reference, 
in  the  first  suit,  as  to  the  person  to  be  appointed  receiver.     (lb.) 

In  Ridgway  v.  Weeks  et  al.  (In  Chancery,  August  4,  1846,)  Chancellor  Wal- 
worth, upon  a  creditors'  bill,  directed  the  master  to  appoint  a  receiver,  to  be 
nominated  by  the  complainant,  in  preference  to  one  to  be  nominated  by  either  of 
the  defendants,  provided  the  complainant  nominated  a  proper  and  suitable  person. 
And  he  declared  this  to  be  the  general  rule  ;  especially  where  there  is  no  defence, 
except  that  the  defendant  is  destitute  of  property.  In  the  same  case,  his  honor 
considered  it  an  objection  to  the  appointment  of  a  person  named  as  receiver,  that 
he  was  a  judgment  creditor  and  an  endorser  for  some  of  the  defendants. 

Although  attorneys  and  solicitors,  as  such,  are  not  disqualified,  yet  when  one  is 
appointed  receiver,  he  cannot  act  as  solicitor  in  any  of  the  proceedings  which  may 
be  necessary  to  be  taken,  in  his  official  character.  (Edw.  on  Recei.  67 ;  Wilson 
v.  Poe,  1  Hogan,  322.)  A  stockholder  of  a  bank  which  is  plaintiff  in  the  suit  is 
not  disqualified  to  act  as  receiver.  (Bank  of  Monroe  v.  i&chermerhorn,,  Clarke, 
366.) 

In  Kentucky,  no  party,  or  attorney,  or  person  interested  in  the  action,  except 
executors,  administrators,  curators,  guardians  and  committees  of  persons  of 
unsound  mind,  can  be  appointed  receiver  therein.     (Civil  Code,  §  330.) 

In  Kansas,  no  party,  or  attorney,  or  person  interested  in  an  action,  can  be 
appointed  receiver  therein.     (Code,  §  263.)    So  in  Ohio.     (Code,  §  254.) 
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SECTION    III. 

AT -WHAT  TIME,  AND  HOW,  TO  BE  APPOINTED. 

At  what  time.]  (14)  A  receiver  cannot  be  applied  for  previous  to  the 
service  of  the  subpoena ;(»)  unless,  perhaps,  where  the  defendant  is 
designedly  beyond  the  jurisdiction,  or  keeps  out  of  the  way  to  avoid  the 
service  of  process  ;(k)  and  even  then  it  is  said  it  cannot  be  done,  save 
in  the  case  of  a  rent  charge. (I)  The  ground  for  refusing  the  appoint- 
ment of  a  receiver  before  a  party  has  been  served  with  process  is,  that 
the  court  has  not  jurisdiction  to  deprive  a  man  who  is  not  present  to 
defend  himself,  of  the  possession  of  his  estate. (m) 

And  in  creditors'  suits  it  is  necessary  to  serve  a  copy  of  the  bill  on 
the  defendant  personally,  or  on  his  solicitor,  before  moving  for  a 
receiver,  (w) 

The  rule  is,  not  to  appoint  a  receiver  before  answer,  especially  where 
one  is  not  prayed  for  in  the  bill ;  unless  it  clearly  appears  that  there 
is  danger  to  the  property  or  fund  by  the  insolvency  of  the  party  having 

(£)  Stratton  v.  Davidson,  1  Rnss.  &  My.  484. 

(lc)  Qninn  v.  Gunn,  1  Hogan,  75.    Malcolm  v.  Montgomery,  id.  93.    Magnire  v.  Allen,  1  Ball 
&  Beat.  75.    Coward  v.  Chadwick,  2  Buss.  150  n. 
(Z)    Arthurs  v.  Arthur,  1  Hogan.  95. 
(m)  Tanfleld  v.  Irvine,  2  Rnss.  151. 
(n)  Hart  v.  Tims,  3  Edw.  226. 


(14)  By  §  244  of  the  Code,  a  receiver  may  be  appointed  in  the  cases  therein  pre- 
scribed, both  before  and  after  judgment.  He  may  be  appointed  at  any  time,  and 
at  any  stage  of  the  action  before  judgment,  whenever  a  proper  case  is  presented. 
But  in  strict  analogy  with  the  old  practice,  he  cannot  be  appointed  before  action 
actually  commenced,  by  the  service  of  process.  (Van  Sant.  Eq.  Pr.  401 ;  Katten- 
stroth  v.  Astor  Bank,  2  Duer,  632.) 

Pending  an  appeal  from  a  judgment,  the  court  has  power,  on  the  appellant's 
motion,  to  appoint  a  receiver  of  property  of  which,  under  the  judgment,  the 
respondent  would  otherwise  be  entitled  to  the  possession.  So  held  where  the 
property  remained  in  the  appellant's  possession  at  the  time  of  his  application  for 
a  receiver.     (Fellows  v.  Heernians,  13  Ab.  N.  S.  1.) 

A  receiver  of  a  corporation  cannot  be  appointed  in  an  action  brought  by  the 
attorney-general,  for  forfeiture  of  the  charter,  until  after  judgment.  (Gilman  v. 
Green  Point  Sugar  Co.  4  Bans.  482 ;  S.  C.  61  Barb.  9.) 

A  plaintiff  may  have  a  receiver  appointed  before  trial,  even  when  other 
receivers  of  the  same  funds  have  previously  been  appointed  by  other  courts,  in 
separate  actions.  But  the  latter  appointment  must  be  subject  to  the  exercise  of 
the  powers  of  the  previously  appointed  receiver,  or  any  other  prior  judicial 
authority  under  which  the  funds  in  controversy  are  held.  (Bailey  v.  Belmont,  10 
Ab.  N.  S.  270.) 
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possession  of  it,  or  from  some  other  cause. (o)  But  when  justice  requires 
it,  and  the  merits  appear  by  affidavit ;(p)  or  when  it  appears  that  the 
complainant  has  an  equitable  claim  to  the  property  in  controversy, 
and  that  a  receiver  is  necessary  to  preserve  the  same  from  loss,  one  will 
[*668]  *be  appointed.(g)  Suits  against  executors  wasting  the  assets,^) 
or  in  favor  of  infants  entitled  to  real  estates,  and  requiring  the  pro- 
tection of  the  court ;  or  between  partners,  (s)  are  instances  of  this  kind. 

In  creditors'  suits  also,  it  is  a  matter  of  course  to  appoint  a  receiver 
of  the  defendant's  property,  before  answer,  if  the  equity  of  the  bill  is 
not  denied  upon  the  hearing  of  the  application. (t)  Indeed,  it  is  the 
duty  of  a  complainant  who  has  obtained  an  injunction  upon  such  a 
bill,  to  apply  to  the  court  and  have  a  receiver  appointed,  without  any 
unreasonable  delay.(w) 

But  the  court  does  not  appoint  a  receiver  over  real  estate,  before  the 
hearing,  unless  there  is  evidence  of  fraud  in  obtaining  possession-,  or 
special  circumstances  to  show  a  necessity  to  preserve  the  property  pen- 
dente lite.{x>)  Nor  is  it  proper  to  move  for  a  receiver  upon  the  effect  of 
the  evidence  in  the  cause,  before  hearing.(w) 

But  even  after  hearing  and  re-hearing  and  where  a  receiver  has 
been  refused,  a  party  may  be  entitled,  on  the  cause  coming  on  for 
further  directions,  and  upon  showing  a  new  state  of  facts,  to  renew  an 
application  for  a  receiver. (x) 

A  receiver  is  not  commonly  granted  at  the  hearing.  There  must, 
generally,  be  a  special  application  for  that  purpose  ;{y)  except  in  cred- 
itors' suits  where  there  is  no  defence,  and  no  receiver  has  been  previ- 
ously appointed.  In  such  cases  the  final  decree  always  refers  it  to  a 
master  to  appoint  a  receiver,  and  then  proceeds  to  direct  him  how 
■to  apply  the  funds  and  estate  which  may  come  into  his  hands. 

How  to  be  applied  for. ,]  (15)    A  motion  for  a  receiver  is  made,  gen- 

(o)  West  v.  Swan,  3  Edw.  420.  Edw.  on  Kec.  15, 16.  See  People  v.  Mayor,  elc.  of  ST.  Y.  8 
Ab.  7. 

(p)  Vann  v.  Barrett,  2  Bro.  C.  C.  158.  Duckworth  v.  Trafford;  Metcalfe  y.  Pulvertoft,  1 
Ves.  &  B.  180. 

(?)  Bloodgood  v.  Clark,  4  Paige,  577. 

(r)  Id.  ib. 

(S)  Osborn  v.  Hover,  2  Paige,  343. 

(«)   Middleton  v.  Dodswell,  13  Ves.  266. 

(«)  Phillips  y.  Atkinson,  2  Bro.  C.  C.  272.  Bead  v.  Bowers,  4  id.  441.  Waters  v.  Taylor,  15 
Ves.  10.  ■ 

(u)  Willis  v.  Corlies.  2  Edw.  281. 

(u>)  Lloyd  y.  Passingham,  3  Mer.  697. 

(x)  Attorney  General  y.  Mayor,  etc.  of  Galway,  1  Mol.  95. 

(y)  Boylan  v.  Byrne,  1  Molloy,  29.    Bergin  y.  Palmer,  id.  ib. 


(15)  A  motion  for  a  receiver  must  be  made  at  a  special  term  of  the  court,  and 
must  be  made  by  a  plaintiiF.  A  motion  by  a  defendant  for  a  receiver  is  irregular, 
(Mobinson  v.  Hadley,  11  Beavan,  614 ;)  unless,  perhaps,  where  a  cross-complaint 
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erally,  on  the  answer  of  the  defendant,  but  may  be  made  on  affidavits 
before  answer,  when  the  complainant  can  clearly  satisfy  the  court  that 
he  has  an  equitable  claim  to  the  property  in  controversy,  and  that  a 
receiver  is  necessary  to  preserve  the  same  from  loss.(z) 

In  creditors'  suits,  the  complainant  usually  moves  upon  his  bill.  The 
motion  may  be  made  in  other  cases,  upon  the  bill,  and  affidavits  besides ; 
and  when  this  is  done,  the  defendant  may  use  his  ■  answer  as  an 
[*669]  affidavit.(a)  *And  when  the  complainant  uses  affidavits,  the 
defendant  may  also  read  depositions. (b) 

Notice  of  motion.]  Notice  of  the  motion  for  a  receiver,  when 
necessary,  must  be  given  to  all  necessary  and  interested  parties. (c)  (16) 

Ex  parte  application.]  As  a  general  rule,  an  order  for  a  receiver 
will  not  be  granted  ex  parte,  until  the  time  for  the  defendant's 
appearance  has  expired  and  the  bill  has  been  taken   as   confessed 

(*) '  Metcalf  v.  Pnlvertoft,  1  Ves.  &  B.  182.    Duckworth  v.  Traffbrd,  18  Ves.  283. 
(a)  Goodman  x.  Whitcomb,  1  Jac.  &  W.  569.    Kershaw  v.  Matthews,  1  Enss.  361. 
(6)  'Edw.  on  Kec.  66. 
(c)  2  Brown's  Ch.  Pr.  833.    Buxton  v.  Monkhonse,  Coop.  41.    5  Paige,  521. 


is  filed,  or  where  a  plaintiff  has  obtained  an  injunction,  which  ties  up  the  prop- 
erty, and  he  unreasonably  delays  applying-  for  a  receiver ;  it  being  his  duty  to 
move  immediately,  or  without  unnecessary  delay.  (Van.  Sant.  Eq.  Pr.  402; 
Waters  v.  Taylor,  15  Ves.  10.) 

It  seems  that  the  motion  may  be  made  on  petition,  if  there  is  occasion  before 
the  complaint  is  actually  served.     (Van  Sant.  402.) 

When  affidavits  are  used  they  should  set  forth  the  facts  and  circumstances  show- 
ing' a  necessity  for  the  appointment.     (lb.) 

(16)  The  notice  of  motion  for  a  receiver  must  express  shortly,  but  clearly,  the 
object  of  the  application ;  for,  in  general,  the  court  will  not  extend  the  order 
beyond  the  notice.  (Edw.  on  Recei.  77.)  It  must  be  served  like  other  notices; 
and  when  affidavits  are  used,  they  should  verify  such  facts  and  circumstances  as 
are  necessary  to  show  the  necessity  for  the  appointment ;  and  a  copy  of  them 
must  be  served  with  the  notice.  (lb.  ;  Goodyear  v.  Betts,  7  How.  Pr.  187 ;  Austin 
v.  Chapman,  11  N.  Y.  Leg.  Obs.  103.)  If  the  complaint  has  not  already  been 
served,  and  it  is  intended  to  move  also  on  that,  a  copy  should  be  served  with  the 
notice.     (Van.  Sant.  Eq.  Pr.  403.) 

But,  instead  of  a  notice  of  motion,  an  ex  parte  order  to  show  cause  may  be 
obtained,  and  copies  of  the  papers  intended  to  be  used  on  the  motion,  and  of  the 
order  to  show  cause  be  served  on  each  of  the  defendants.  (lb.)  So  far  as  notice 
to  parties  to  be  affected  by  the  appointment  is  concerned,  the  Code  has  not  changed 
the  former  practice.     (Kemp  v.  Harding,  4  How.  Pr.  178  ;  Dorr  v.  Noxon,  5  id.  29.) 

Service  of  notice  of  an  application  for  the  appointment  of  a  receiver  of  a  foreign 
corporation,  made  upon  the  attorney  who  appeared  for  such  corporation  in  the 
original  action  in  which  the  judgment  whereon  the  application  is  founded  was 
rendered,  is  a  good  service.  (De  Bemer  v.  Drew,  57  Barb.  438 ;  S.  C.  39  How. 
466.)  An  order  requiring  a  bank  to  show  cause  why  its  business  should  not  be 
closed  and  a  receiver  appointed,  may  properly  be  served  upon  its  vice-president, 
particularly  if  he  is  also  a  director,  (People  v.  Central  City  Bank,  53  Barb.  412  ; 
S.  C.  35  How.  428.) 

In  Minnesota,  no  receiver  can  be  appointed,  in  any  cause  commenced  or  pending 
in  chancery,  until  after  notice  is  given  to  the  adverse  party,  if  he  appears  or 
answers ;  nor  until  after  answer  filed,  if  he  appears,  unless  he  is  in  default  for 
not  answering.     (Pub.  Stat,  of  1859,  p.  670 ;  ch.  83,  p.  670,  §  34.) 
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against  him ;  except  where  he  has  fraudulently  withdrawn  himself 
out  of  the  jurisdiction  of  the  court  to  avoid  the  service  of  process.(d) 
But  in  a  case  of  emergency,  where  the  property  to  which  the  receiver- 
ship relates  would  be  likely  to  perish  before  the  defendant  could  have 
notice  and  be  heard  on  the  application,  a  receiver  may  be  appointed 
ex  parte.(e)  So  where  irreparable  injury  would  be  sustained  by  the 
delay.(/)  (17)  And  where  it  is  necessary  to  appoint  a  receiver  of  the 
property  of  an  absentee,  before  the  time  for  his  appearance  has  ex- 
pired, and  during  the  running  of  an  advertisement  for  appearance 
against  him,  to  prevent  such  property  from  being  wasted  or  removed 
beyond  the  jurisdiction  of  the  court,  such  receiver  may  be  appointed 
ex  parte.(ff) 

Whenever  it  is  proper  to  appoint  a  receiver  ex  parte,  the  particular 
circumstances  which  render  such  summary  proceedings  necessary, 
should  be  distinctly  stated  in  the  bill  or  petition  on  which  the  applica- 
tion is  founded,  (h) 

The  court  will  not  appoint  a  receiver  of  a  corporation  against  whom 
an  execution  has  been  returned  unsatisfied,  upon  the  ex  parte  applica- 
tion of  the  judgment  creditor.  But  upon  filing  a  petition  duly 
verified,  an  order  to  show  cause  at  a  future  day  why  the  prayer  of  the 
petitioner  should  not  be  granted,  may  be  entered.(i')  (18)  Which 
order  to  show  cause  must  be  duly  served  upon  the  defendants  within 
the  time  required  for  notices  of  special  motions. 

By  whom  appointed.'] — By  court  itself. (19)     On  hearing  the   motion 

(<i)  Sandford  v.  Sinclair,  8  Paige,  373.    S.  C.  3  Edw.  393.    Gibson  v.  Martin,  S  Paige,  481. 
People  v.  Norton,  1  Paige,  17.     Verplank  v.  Mercantile  Ins.  Co.  2  Paige,  438. 

(e)  Gibson  v.  Martin,  supra. 

(f)  People  v.  Norton,  supra, 
{a)  Sandford  v.  Sinclair,  supra. 

(ft)  Verplank  v.  Mer.  Ins.  Co.  2  Paige,  438      People  v.  Alb.  &  Susq.  B.  E.  Co.  38  How.  228. 
S.  C.  55  Barb.  344.    1  Lans.  308  ;  7  Ab.  N.  S.  265. 
(i)   Devoe  v.  Ithica  and  Owego  Bail  Eoad  Co.  5  Paige,  521. 


(17)  It  is  the  settled  practice  of  the  supreme  court,  as  it  was  of  the  late  court 
of  chancery,  that  in  ordinary  suits  a  receiver  will  not  be  appointed  ex  parte  before 
the  defendant  has  had  an  opportunity  to  be  heard  in  relation  to  his  rights  ;  except 
in  those  cases  where  he  is  out  of  the  jurisdiction  of  the  court,  and  cannot  be  found, 
or  where,  for  some  reason,  it  becomes  absolutely  necessary  for  the  court  to  inter- 
fere before  there  is  time  to  give  notice  to  the  adverse  party,  in  order  to  prevent 
the  destruction  or  loss  of  property.  (People  v.  Alb.  &  SSasq.  R.  R.  Co.  38  How.  , 
228 ;  S.  C.  57  Barb.  204 ;  1  Lans.  308 ;  7  Ab.  N.  S.  265.) 

(18)  Rule  94  of  the  Supreme  Court  directs  that  whenever  a  receiver  shall  be 
appointed  ex  parte,  the  order  appointing  him  shall  contain  an  order  to  show  cause, 
on  some  day  within  ten  days,  why  such  order  should  not  be  continued  in  force. 

If  an  order  to  show  cause  against  the  appointment  of  a  receiver  appears  to 
have  been  served  before  the  action  was  commenced,  the  motion  to  appoint  a 
receiver  will  be  denied,  as  irregular.     (Kattenstroth  v.  Astor  Bank,  2  Duer,  632.) 

(19)  In  regard  to  the  mode  of  appointment  of  a  receiver,  whether  by  the  court 
itself  or  by  a  referee,  it  is  the  duty  of  the  court  to  adhere  to  the  rules  and  prac- 
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for  a  receiver,  the  court  will  either  make  the  appointment  itself  in  the 
first  instance,  or  refer  it  to  a  master  to  do  so,  or  to  inquire  and  report 
to  the  court  a  suitable  person  to  be  appointed  by  itself.  The  latter 
[*670]  course  *was  taken  in  the  case  of  The  Attorney  General  v.  The 
Bank  of  Columbia. (k)  (20) 

(*)  1  Paige,  511. 


tiee  of  the  court  of  chancery,  in  like  cases,  so  far  as  is  consistent  with  the  present 
mode  of  proceeding.  An  appointment  by  a  referee,  in  the  old  mode,  is  valid. 
{Wetter  v.  Schlieper,  1  Ab.  92.)  The  usual  mode  of  appointment,  however,  is  by 
the  court,  either  by  naming-  the  receiver  on  the  spot,  and  prescribing  the  amount 
of  security  to  be  given,  and  stating  the  general  terms  of  the  order ;  or,  if  the 
decision  has  been  reserved  on  the  argument,  and  is  made  afterwards,  then  by 
giving  a  brief  direction  as  to  the  general  form  of  the  decision  and  order,  naming 
the  name  of  the  receiver  in  blank,  to  be  filled  in  by  the  judge  himself,  if  the  par- 
ties do  not  otherwise  agree,  on  notice  of  settlement.     (Van  Sant.  Eq.  Pr.  405.) 

In  the  appointment  of  a  receiver,  under  §  36,  2  R.  S.  463,  "  Of  proceedings 
against  corporations'in  equity,"  the  supreme  court  acts  as  one  of  general  jurisdic- 
tion, and  not  as  exercising  a  special  statutory  power.  (Bangs  v.  Duckinfitld,  18 
N.  Y.  592.)  Where  such  an  appointment  was  made  after  hearing  the  corpora- 
tion, by  its  counsel,  it  is  not  impeachable,  in  an  action  by  the  receiver  for  irreg-u- 
larity  in  the  proceedings,  which  might  have  been  fatal,  had  the  corporation 
appealed ;  as  that  it  was  made  on  the  petition  of  a  person  describing  himself  as 
the  attorney  of  a  creditor,  and  not  upon  the  petition  of  the  creditor  himself.    (lb.) 

A  receiver  to  hold  the  rents  and  profits  of  real  estate  during  the  pendency  of 
an  action  cannot  properly  be  appointed  by  a  judge  at  chambers.  The  appoint- 
ment must  be  made  by  the  court.  (Ireland  v.  Nichols,  7  Rob.  476 ;  S.  C.  37 
How.  222  ;  1  Sweeny,  208.) 

In  California,  a  receiver  may  be  appointed  by  the  court  in  which' the  action  is 
pending,  or  by  a  judge  thereof.  (Cal.  Pr.  Act,  §  651.)'  A  county  judge  cannot 
appoint  a  receiver  in  cases  in  the  district  courts ;  at  least  not  as  distinct  from  the 
injunction.  (Ranthravff  v .  Krerz,  13  Cal.  639.)  Courts  of  equity  have  the  power 
to  appoint  receivers,  and  to  order  them  to  take  possession  of  the  property  in  con- 
troversy, whether  it  be  in  the  immediate  possession  of  the  defendant  or  of  his 
agents  ;  and,  in  proper  cases,  to  order  the  property  to  be  delivered  to  the  receiver. 
(Ex  parte  Cohen,  5  Cal.  494.) 

In  Kentucky,  in  the  cases  specified  in  the  Code  of  Practice,  a  receiver  may  be 
appointed  by  the  court.     (Civil  Code,  §  328.) 

In  Ohio,  a  receiver  may  be  appointed  by  the  supreme  court,  the  district  court, 
or  by  the  courts  of  common  pleas,  or  any  judge  of  either ;  or,  in  the  absence  of 
said  judges  from  the  county,  by  the  probate  judge  thereof.     (Code,  §  253.) 

(20)  Order  appointing. 

When  a  motion  for  a  receiver  has  been  made  and  allowed,  care  should  be  taken, 
in  drawing  the  order  for  his  appointment,  that  it  contain  and  explain  fully  his 
powers.  (Edw.  on.  Recei.  79.)  The  order  should  state  distinctly,  on  the  face  of 
it,  over  what  property  the  receiver  is  appointed,  to  the  end  that  a  party  may 
know  what  it  is  that  the  officer  of  the  court  is  in  possession  of.  (Crow  v.  Wood, 
13  Beav.  271.) 

If  the  judge  himself  does  not  draw  up  the  order,  or  allow  one  as  drawn  up  and 
submitted  by  the  moving  party,  it  is  usual  for  the  moving  party,  if  the  order  is 
special  in  any  of  its  provisions,  to  submit  a  copy  to  his  opponent,  and  if  the  parties 
do  not  agree  upon  the  terms  of  the  order,  to  apply  to  the  judge,  either  in  court  or 
at  chambers,  to  settle  the  same.  Or  the  party  on  whom  the  order  is  served  may 
prepare  amendments,  and  the  draft  and  amendments  are  then  submitted  to  the 
judge  for  settlement.     (Van  Sant.  Eq.  Pr.  406.) 

The  moving  party  is  entitled  to  enter  the  order ;  and  a  copy,  as  settled  and 
entered,  should  be  served  on  all  parties  interested.  (Edw.  on  Recei.  81.)  If  the 
defendant  has  not  appeared,  the  service  of  the  order  should  be  made  upon  him 
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Reference  to  master.]  In  cre&itori  suits  it  is  usual  to  refer  the  matter 
to  a  master. 

The  190th  rule  directs  the  manner  in  which  a  reference  for  this 
purpose  is  to  be  obtained,  and  the  mode  of  proceeding  thereon. (21) 

To  what  master.]  The  chancellor  has  decided  that  where  the 
defendant  gives  to  the  complainant  a  written  consent  under  the  191st 
rule,  the  reference  ought  to  be  to  a  master  residing  in  the  county 
where  the  defendant  lives,  or  some  master  who  is  near  to  him,  so  as 
to  relieve  such  defendant  from  all  unnecessary  expense. (I) 

/Summons.]  The  first  step  to  be  taken  by  the  complainant's  solicitor, 
on  obtaining  a  reference,  is  to  procure  from  the  register  or  clerk  a 
certified  copy  of  the  order  of  reference,  for  thejise  of  the  master.  He 
should  then  take  out  a  summons ;  which,  in  case  the  defendant  is  to 
be  examined  before  the  master,  should  be  underwritten — "And  the 
personal  attendance  and  examination  of  the  defendant  C.  D.  is 
required."(m)  This  summons  should  be  served  in  the  manner  already 
mentioned,  ante,  p.  473. 

Examination  of  debtor.]  The  order  for  the  appointment  of  a  receiver 
on  a  creditor's  bill,  where  the  defendant  does  not  consent  that  his 
examination  before  the  master  shall  be  a  substitute  for  an  answer,  as 
provided  by  the  191st  rule,  only  authorizes  the  complainant  to  examine 
him  on  oath  before  the  master  in  relation  to  the  property  which  he  is 
ordered  to  assign  and  deliver  to  the  receiver.  The  object  of  the  ex- 
amination is  not  to  obtain  an  answer  to  the  bill,  nor  to  elicit  evidence 
to  sustain  the  suit ;  but  it  is  to  procure  and  compel  the  delivery  to  the 
receiver  of  all  the  property  and  effects  which  the  defendant  has  in  his 
possession  or  under  his  control.     And  the  rights  of  the  complainant 

(Z)    Bank  of  Monroe  v.  Keeler,  9  Paige,  249. 
(m)  Edw.  on  ilec.  67. 


personally  ;  although  it  is  said  that  when  this  cannot  be  done,  the  same  course  of 
service  as  in  case  of  a  notice  may  be  had  under  §  409  of  the  Code.     (lb.) 

"When  a  receiver  is  appointed  by  a  referee,  his  title,  on  his  filing-  the  security 
required,  relates  back  to  the  date  of  the  order  appointing  him,  in  the  same  man- 
ner as  if  that  order  had  appointed  him  without  directing  a  reference.  (Ratter  v. 
Tallis,  5  Sandf.  510.)  Such  order  is,  per  se,  a  sequestration,  and  gives  all  the 
necessary  means  of  enforcing  the  receiver's  rights.  No  order  for  sequestration, 
and  no  assignment  of  the  debtor's  property,  is>necessary.  (Porter  v.  Williams, 
9  N.  Y.  142.) 

(21)  The  selection  and  appointment  of  a  receiver,  and  taking  securityfrom  him, 
is  a  proper  matter  for  a  reference  under  the  Code,  as  it  was  under  the  former 
practice  in  chancery.     (  Wetter  v.  SSchlieper,  7  Ab.  92.) 

The  order  of  reference  should  give  the  opposite  party  the  -usual  notice  to  attend 
before  the  referee.  But  although  no  notice  be  given,  yet  if  the  other  party  volun- 
tarily appears  before  the  referee,  such  appearance  is  a  waiver  of  all  irregularity, 
and  no  objection  can  afterwards  be  taken  to  the  referee's  appointment.     (lb.) 

313 


671  INTERLOCUTORY  APPLICATIONS,  ETC.  [Book  III. 

to  examine  the  defendant  before  the  master,  as  to  such  property,  are 
the  same  where  the  defendant  answers  to  the  bill  as  where  he  suffers 
it  to  be  taken  as  confessed ;  except  where  the  defendant  has  given  a 
stipulation  under  the  rule.(w)  Under  the  usual  order  of  reference,  the 
only  objects  of  authorizing  the  examination  of  the  defendant  and  of 
witnesses,  are  to  ascertain  the  nature  and  value  of  the  defendant's 
property,  to  enable  the  master  to  determine  who  would  be  a  proper 
receiver  thereof,  and  the  amount  of  security  to  be  given  by  the 
receiver ;  and  to  enable  the  complainant  and  the  receiver  to  ascertain 
[*671]  whether  the  order  of  the  court  is  complied  with  *by  the 
defendant  in  delivering  over  the  whole  of  his  property.  It  is  there- 
fore erroneous  to  direct  the  examination  of  the  defendant,  or  of 
witnesses,  to  any  other  matters  charged  in  the  bill;  except  where 
such  examination  is  intended  as  a  substitute  for  an  answer,  in  cases 
where  the  defendant  has  given  a  stipulation  to  that  effect,  under  the 
191st  rule.(o)  If  illegal  or  improper  questions  are  put  to  a  defendant, 
upon  such  examination,  he  is  not  bound  to  answer  them,  but  may 
appeal  from  the  decision  of  the  master,  to  the  court,  (p) 

Where  the  complainant  obtains  an  order  for  the  appointment  of  a 
receiver  of  the  property  of  a  defendant  who  is  a  lunatic,  and  has  put 
in  an  answer  by  his  guardian  ad  litem,  without  any  direction  to  the  - 
defendant  to  assign  or  deliver  over  his  property,  the  complainant  has 
no  right  to  call  and  examine  witnesses  on  the  reference,  after  the 
receiver  has  been  appointed,  for  the  mere  purpose  of  obtaining  testi- 
mony to  be  afterwards  used  in  the  cause. (q) 

Assignment  and  delivery  of  debtor's  property.]  Upon  a  reference  under 
the  one  hundred  and  ninety-first  rule,  the  defendant  is  bound  to 
execute  to  the  receiver  a  formal  assignment  of  all  his  property, 
equitable  interests,  and  choses  in  action,  as  directed  by  the  order ; 
although  he  denies  on  oath  that  he  has  any  property  ;  to  enable  the 
receiver  to  test  the  validity  of  any  assignment  or  other  disposition 
which  the  defendant  may  have  previously  made  of  his  property  or 
effects,  (r)  ■  . 

Where  the  defendant,  in  his  answer,  admits  he  has  certain  prop- 
erty, but  denies  that  he  has  any  other,  the  direction  in  the  order  of 
reference,  for  the  delivery  of  his  property,  must  be  general,  and  should 

(ra)  Browning  v.  Bettis,  8  Paige.  568. 

(o)  Copons  v.  Kanffman,  8  Paige,  583.    Fitzburgh  v.  Everingham,  0  id.  29.    Gihon  v.  Shaw, 
in  Chancer}',  Dec.  24, 1838. 
{p)  Gihon  v.  Albert,  7  Paige,  278.    Fitzbnrgh  v.  Everingham,  supra, 
iq)  Copons  v.  Kanffman,  supra, 
(r)  Clupman  v.  Sabbaton,  7  Paige,  47. 
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not  be  confined  to  the  property  which  he  admits  to  belong  to  him  and 
to  be  in  his  possession  or  under  his  control,  (s) 

A  defendant  will  not  be  in  contempt  for  neglecting  to  deliver  over 
his  property  to  the  receiver,  if  it  is  claimed  to  be  in  the  possession  of 
and  to  belong  to  a  third  person ;  unless  the  master  has  decided  that  it 
belongs  to  and  is  under  the  control  of  the  defendant. (t)  If  the  com- 
plainant wishes  to  have  an  actual  delivery  of  property  which  he  sup- 
poses to  belong  to  the  defendant,  but  which  the  latter  insists  belongs  to 
another  person,  he  must  apply  to  the  master  to  decide  what  property 
is  under  the  defendant's  control  and  to  make  an  order  for  its  delivery 
by  the  defendant,  before  he  can  bring  him  into  contempt,  (u)  If  the 
[*672]  master  makes  *a  decision  to  that  effect,  with  which  the 
defendant  is  dissatisfied  he  must  apply  to  the  court  to  review  the 
decision,  or  he  will  be  compelled,  by  process  of  contempt,  to  comply 
with  the  master's  direction,  (v) 

The  fact  that  the  defendant  has  neglected  to  execute  an  assignment 
of  his  property  to  the  receiver,  as  directed  by  the  order  of  the  court,  is 
no  ground  for  the  master's  refusal  to  direct  the  defendant  to  deliver 
over  his  property,  (w) 

Where  a  receiver  has  been  appointed  and  the  defendant  has  been 
required  to  transfer  his  property  to  him,  the  fact  that  the  defendant  has 
applied  for  the  benefit  of  the  bankrupt  act  intermediate  the  filing  of 
the  bill  and  the  requirement,  will  not  excuse  him  from  delivering 
his  property  to  the  receiver.  (*) 

In  the  case  of  several  bills  filed.]  By  the  one  hundred  and  ninety- 
third  rule  it  is  provided,  that  where  several  bills  are  filed  by  different 
creditors  against  the  same  debtor,  but  one  receiver  shall  be  appointed ; 
unless  the  first  appointment  has  been  obtained  by  fraud  or  collusion, 
or  the  receiver  is  an  improper  person  to  execute  the  trust.  And  by 
the  194th  rule  it  is  made  the  duty  of  the  master  to  whom  the  appoint- 
ment of  a  receiver  is  referred,  in  a  creditor's  suit,  to  ascertain,  if 
practicable,  by  the  oath  of  the  defendant  or  otherwise,  whether  any 
other  suit  has  been  commenced  against  him.  If  so,  the  complainant 
therein  shall  have  notice  to  attend  before  the  master,  and  of  all  subse- 
quent proceedings  in  relation  to  the  said  receivership ;  and  he  may 
except  to  the  report,  or  apply  to  the  court  for  further  directions,  etc. 

(s)   Browning  v.  Bettis,  8  id.  508. 

(<)   Cassileav  v.  Simons,  8  id.  '273. 

(u)  Id  ib.    Parker  v.  Browning,  id.  388. 

iv)  Parker  v.  Browning,  supra. 

(mi)  Eldred  v.  Hall,  9  Paige,  640. 

(a)  Watkins  v.  Pinkney,  3  Edw.  533. 
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If  another  suit  is  commenced  after  the  appointment  of  a  receiver,  the 
same  person  will  be  appointed  receiver  therein. 

Proposal  of  names.]  In  proceeding  under  a  reference  for  the 
appointment  of  a  receiver,  the  party  who  has  obtained  the  order  hands 
in  to  the  master  a  written  proposal,  containing  the  names  of  the 
intended  receiver  and  his  sureties.  If  the  person  thus  nominated  be 
objectionable,  however,  another  person  may  be  nominated  by  any  inter- 
ested party,  by  a  counter-proposal ;  and  the  master  decides  between 
them.(2/)  Under  equal  circumstances,  that  is,  supposing  the  parties 
equally  interested  in  the  funds,  and  the  persons  proposed  on  both  sides 
unobjectionable,  the  party  who  has  obtained  the  order  has,  prima  facie, 
a  right  to  the  preference. (?) 

A  stranger  cannot  propose  a  receiver.(a) 

Security. ](22)  If  the  sureties  proposed  are  not  satisfactory  to  the 
master,  the  party  can  present  the  names  of  other  persons  as  sureties, 
[*673]  in  an  amended  ^proposal,  stating  them  to  be  in  the  place  of 
those  formerly  proposed,  (b) 

When  the  master  has  approved  of  a  person  as  receiver,  he  fixes 
the  amount  of  the  penalty  of  the  bond  to  be  given  by  such  receiver 
and  his  sureties. (o)  The  bond  is  then  drawn  by  the  solicitor  and 
executed  by  them. 

The  sureties  of  a  receiver  must  be  within  the  jurisdiction  ;(d)  and 
must  be  real  and  substantial  persons  ;(e)  and  capable  of  contracting, 
i.  e.  not  infants,  lunatics,  idiots,  married  women,  etc.(/) 

(y)  Bennett's  Mast.  H5. 

{z)  Smith  on  Rec.  8. 

(a)  Attorney  Gen.  v.  Day,  2  Mad.  246. 

(&)  Edw.  on  Eec.  74. 

(c)  Id.  75. 

(d)  Cockbnrn  v.  Raphael,  2  Sim.  &  Stn.  453. 

(e)  Smith  v.  Scandrett,  W.  Black.  4(4.    Beardmore  v.  Phillips,  4  Manle  &  Sel.  173. 
(/)  Smith  on  Rec.  16. 

(22)  A  receiver  is  bound  to  give  security  for  the  proper  discharge  of  his  duties ; 
which  security  must  be  executed,  approved  and  filed  with  the  clerk.  The  referee 
having-  fixed  the  penalty  of  the  bond,  it  is  drawn  by  the  attorney,  (the  sureties 
justifying,)  approved  by  the  referee  or  judge,  and  acknowledged  and  filed.  (Van 
Sant.  Eq.  Pr.  407 ;  Rule  9,  Supreme  Court.) 

Security  should  be  required  of  a  receiver  appointed  under  the  laws  of  1853,  ch. 
466,  §  24,  to  close  the  business  of  a  fire  insurance  company.  (Case  of  Mechanics' 
Fire  Ins.  Co.  5  Ab.  444.) 

Where  the  bond  given  by  a  receiver  upon  his  appointment  is,  through  inadvert- 
ence, not  filed  in  the  proper  office,  the  court  may  direct  it  to  be  filed  nunc  pro  tunc. 
(Whiteside  v.  Prendergast,  2  Barb.  Ch.  471.) 

In  Kentucky,  a  receiver,  before  entering  upon  his  duties,  must  be  sworn  to  per- 
form them  faithfully,  and  with  one  or  more  sureties  to  be  approved  by  the  court, 
execute  a  bond  to  such  person,  and  in  such  sum,  as  the  court  shall  direct,  to  the 
effect  that  he  will  faithfully  discharge  the  duties  of  receiver  in  the  action,  and 
obey  the  orders  of  the  court  therein.  (Civil  Code,  §  331.)  The  Code  of  Ohio  con- 
tains the  same  provision.     (Code,  §  255.) 
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The  191st  rule  requires  the  master  appointing  a  receiver  in  a  credit- 
or's suit,  to  take  from  him  the  "requisite  security."  Where  several 
bills  are  filed  by  different  creditors  against  the  same  debtor,  the  person 
who  is  appointed  the  sole  receiver  in  all  the  suits,  is  required  by  the  193d 
rule  to  "give  security  sufficient  to  cover  the  whole  property  and  effects 
of  the  debtor  which  may  come  into  his  hands  by  virtue  of  his  office." 
And  by  the  194th  rule,  where  another  suit  is  commenced  against  the 
debtor  after  the  appointment  of  a  receiver,  the  same  person  is  to  be 
appointed  in  the  subsequent  suit,  and  shall  give  "  such  further  security 
as  the  master  executing  the  last  order  shall  direct."  The  additional 
security  is  intended  of  course,  to  cover  any  property  belonging  to  the 
defendant  discovered  or  acquired  since  the  last  appointment. 

Master's  report.]  The  master  having  made  the  appointment,  or 
selected  a  proper  person  to  be  recommended  to  the  court  for  appoint- 
ment, according  to  the  terms  of  the  order  of  reference,  reports  the  fact 
to  the  court. 

Where  the  court  refers  it  to  a  master  to  report  a  proper  person  to  be 
appointed  a  receiver,  and  to  approve  of  the  sureties  to  be  given  by  him, 
the  appointment  is  not  complete  until  it  is  confirmed  by  the  special 
order  of  the  court. (g)  But  where  the  master  is  directed  to  appoint  a 
receiver,  and  to  take  from  him  the  requisite  security,  no  order  for  the 
confirmation  of  the  appointment  is  necessary.  The  receiver  upon 
filing  the  master's  report  of  his  appointment,  and  the  bond  taken  by 
the  master,  may  immediately  enter  upon  the  duties  of  his  office. (A) 

Where  the  master  appoints  a  receiver,  if  either  party  is  dissatisfied 
with  the  appointment,  he  cannot  except  to  the  master's  report,  (i)  but 
[*674]  *must  make  a  special  application  to  the  court  for  an  order  that 
the  master  review  his  decision. (A)  This  application  may  be  made 
either  by  petition  or  motion.  If  by  petition,  the  petition  should  state 
the  grounds  of  objection.  Notice  of  the  application  must  be  served  on 
all  parties  interested.(Z) 

In  order  to  support  an  objection  to  the  master's  appointment  of  a 
receiver,  however,  a  strong  case  of  disqualification  is  necessary. (to) 
In  fact  it  is  the  settled  rule  in  this  state,  that  the  court  will  not  set 
aside  the  appointment  unless  the  person  selected  by  the  master  is 
legally  disqualified,  or  his  situation  is  such  as  to  induce  a  belief  that 

(9)  Matter  of  the  Eagle  Iron  Works,  S  Paige,  385. 

(>j)  I<1.  ib. 

(«)   Thomas  v.  Dawkin,  3  Bro.  C.  C.  507.    Wilkins  v.  Williams,  3  Ves.  587. 

(k)  Matter  of  the  Eaprle  Iron  Works,  supra. 

(I)    Wynne  v.  Lord  Newborongh,  15  Ves.  283, 

(m)  Tharpe  v.  Tharpe,  12  Ves.  317. 
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the  interests  of  the  parties  will   not  be   properly  attended  to  by 
him.(n) 

If.  the  court,  however,  should  order  the  master  to  review  his  report, 
the  parties  will  proceed  by  proposing  a  new  person  or  persons,  and 
issuing  a  summons  »as  before. (o)  (23)  (24)  (25) 

(n)  Matter  of  the  Eagle  Iron  Works,  8  Paige,  385. 
(o)  Smith  011  Kec.  H. 


(23)  Duties,  powers  and  liabilities  of  receiver  ;  how  protected  and  con- 
trolled BY  THE  COURT  ;    ACTIONS  BY  AND  AGAINST. 

A  receiver  should  keep  the  exclusive  custody  and  control  of  the  trust  funds.  If 
he  fails  to  do  so,  and  loss  ensues,  he  will  he  liable.  (Edw.  on  Recei.  573.)  He 
must  make  good  to  the  estate  any  rent  or  other  thing  which  has  been  lost  to  the 
estate  by  his  neglect.  (In  re  Skerretts,  2  Hogan,  192.)  He  is  liable  to  account 
and  pay  over  the  amount  of  any  benefit  or  interest  .which  he  may  make  of  the 
moneys  in  his  hands.     (Shaw  v.  Rhodes,  2  Russ.  539.) 

It  is  the  duty  of  a  receiver  to  keep  trust  funds  entirely  separate  and  distinct 
from  his  own  moneys ;  and  if  he  loans  out  any  of  them,  even  temporarily,  it  is  a 
breach  of  trust.  (Utica  Ins.  Co.  v.  Lynch,  11  Paige,  520.)  If  he  mixes  the  trust 
funds  with  his  own,  he  is  chargeable  with  interest ;  and  if  he  employs  them  in 
trade,  he  will  be  charged  either  with  simple  interest,  or  the  profits  of  the  trade, 
as  the  party  in  interest  may  elect.     (lb.) 

Formerly,  a  receiver  could  not  regularly  institute  a  suit  without  leave  of  the 
court.  (Merritt  v.  Lyon,  16  "Wend.  410 ;  Smith  v.  Woodruff,  6  Ab.  65.)  If  he 
did  so,  and  failed  in  the  suit,  he  was  held  personally  liable  for  the  costs.  (Phelps 
v.  Cole,  3  Code  R.  157.) 

Rule  93  of  the  Supreme  Court  provides  that  every  receiver  of  the  property  and 
effects  of  a  debtor  shall,  unless  restricted  by  the  special  order  of  the  court,  have 
general  power  and  authority  to  sue  for  and  collect  all  the  debts,  demands  and 
rents  belonging  to  such  debtor,  and  to  compromise  and  settle  such  as  are  unsafe 
and  of  a  doubtful  character.  He  may  also  sue  in  the  name  of  a  debtor,  where  it 
is  necessary  or  proper  for  him  to  do  so ;  and  he  may  apply  for  and  obtain  an 
order  of  course  that  the  tenants  of  any  real  estate  belonging  to  the  debtor,  or  of 
which  he  is  entitled  to  the  rents  and  profits  attorn  to  such  receiver,  and  pay  their 
rents  to  him.  He  shall  also  be  permitted  to  make  leases  from  time  to  time,  as 
may  be  necessary,  for  terms  not  exceeding  one  year ;  and  it  shall  be  his  duty, 
without  any  unreasonable  delay,  to  convert  all  the  personal  estate  and  effects  into 
money ;  but  he  shall  not  sell  any  real  estate  of  the  debtor,  without  the  special 
order  of  the  court,  until  after  judgment  in  the  cause.  He  may,  by  leave  of  the 
court,  sell  such  desperate  debts,  and  all  other  doubtful  claims  to  personal  prop- 
erty, at  public  auction,  giving  at  least  ten  days'  public  notice  of  the  time  and 
place  of  such  sale. 

Receivers  running  a  railroad  under  appointment  of  a  court  of  chancery  in 
another  state,  or  trustees  of  a  railroad  operated  for  the  benefit  of  bondholders  or 
creditors,  are  liable  as  common  carriers.  (Rogers  v.  Wheeler,  2  Lans.  486  ;  Paige 
v.  Smith,  99  Mass.  395 ;  Lamphear  v.  Buckingham,  33  Conn.  237 :  Svraoue  v. 
Smith,  29  Vt.  421.) 

The  principle  authorizing  a  receiver  to  sue  in  certain  cases,  is  not  in  the  way  of 
an  action  by  a  judgment  creditor,  in  the  nature  of  a  creditor's  bill,  for  the  pur- 
pose of  having  an  assignment  or  other  disposition  of  property,  by  the  debtor, 
declared  fraudulent,  and  the  property  applied  to  the  satisfaction  of  the  judgment. 
(Bennett  v.  McChiire,  58  Barb.  625.) 

Where  a  mortgagee  in  possession  is  appointed  receiver  of  the  same  property, 
his  individual  interests  must  not  be  permitted  to  interfere  with  his  duties  as 
receiver.     (Bolles  v.  Duff,  54  Barb.  215  ;  S.  C.  37  How.  162.) 

The  act  of  1852,  (chap.  71,)  enlarging'  the  powers  of  receivers  previously 
appointed,  is  a  public  and  general  act,  and  not  open  to  any  constitutional  objec- 
tion, on  account  of  its  operation  upon  a  corporation  not  before  dissolved  by  a  final 
judgment.     (Bangs  v.  Duckinfield,  18  N.  Y.  592.)     That  act  (as  amended  by 

318 


Chap.  7.]  INTERLOCUTORY  APPLICATIONS,  ETC.    .  Q>J £ 

chap.  403,  Laws  of  I860)  provides  that  any  receiver  appointed  "by  virtue  of  section 
36,  chapter  8,  title  4,  article  two,  part  3  of  the  Revised  Statutes,  shall  have  all  the 
power  and  authority,  and  be  subject  to  the  same  obligations  and  duties  as  are 
provided  in  article  3,  title  4,  chapter  8,  part  3  of  the  Revised  Statutes,  in  respect 
to  receivers  appointed  in  case  of  the  voluntary  dissolution  of  a  corporation.  '(§  1.) 
Sections  2  and  3  authorize  receivers  of  mutual  insurance  companies  to  make 
assessments  on  premium  notes,  and  collect  the  same,  and  to  cancel  or  accept  sur- 
renders of  policies.  Section  4  authorizes  the  court  by  which  such  receiver  was 
appointed,  upon  a  proper  action  brought  for  that  purpose  by  him,  to  examine,  by 
a  reference  or  otherwise,  into  the  proceedings  and  acts  of  the  corporation,  etc. 

It  seems  that  assessments  made  by  a  receiver,  under  the  authority  and  sanction 
of  the  court,  pursuant  to  this  statute,  are  binding  and  conclusive  upon  all  the 
members  of  the  corporation,  until  set  aside  on  motion,  or  reversed  on  appeal. 
(Matter  of  Campbell,  13  How.  Pr.  481.)  In  what  cases  a  reference  under  that 
statute  should  be  directed,  before  an  assessment  is  made ;  and  of  the  notice  of 
proceeding  thereon.     (lb.) 

In  McMahon  v.  Allen,  (14  Ab.  220,)  an  order  directing  the  continuance  of  a 
receivership  during1  the  pendency  of  any  appeal  which  should  be  taken  from  the 
final  decree,  was  held  to  continue  the  receiver's  authority  not  only  during  appeal 
to  the  general  term,  but  also  during  an  appeal  to  the  court  of  appeals  from  an 
order  of  the  general  term  granting  a  new  trial. 

Ordinarily,  and  always  as  between  the  plaintiff  and  defendants,  where  an  order 
of  reference  for  the  appointment  of  a  receiver  is  made  in  a  suit  instituted  by  a 
creditor,  to  obtain  a  distribution  of  the  effects  of  a  limited  partnership,  the 
receiver,  when  the  appointment  becomes  complete,  takes  title  to  the  property,  by 
relation  to  the  time  of  his  appointment.  (Lottimer  v.  Lard,  4  E.  D.  Smith,  183.) 
And  where  the  order  is,  to  appoint,  and  not  merely  for  a  reference  to  select  a 
person  to  be  appointed,  the  completion  of  the  appointment  by  the  referee,  and  the 
filing  of  the  proper  security,  will  give  the  receiver  title  as  of  the  date  of  the  order. 

It  is  the  duty  of  a  receiver  to  act,  in  all  things,  with  a  view  to  the  equitable 
rights  of  all  the  parties  interested.  He  is  entitled  to  counsel  of  his  own,  and 
should  not  follow  the  directions  of  the  particular  plaintiffs  who  have  procured  his 
appointment,  or  of  their  legal  advisers.  (Lottimer  v.  Lord,  supra ;  Adams  v. 
Wood,  8  Cal.  350.) 

When  an  order  of  reference  is  made,  for  the  appointment  of  a  receiver,  his  title 
vests,  and  attaches  upon  all  the  property,  by  relation,  from  the  date  of  the  order, 
with  the  same  effect  as  if  the  order  had  named  the  receiver.  (Mutter  v.  Tallis,  5 
Sandf.  610 ;  Deming  v.  N.  Y.  Marble  Co.  12  Ab.  66.  See  Matter  of  North  Ameri- 
can Ghutta  Percha  Co.  17  How.  Pr.  549 ;  S.  C.  18  id.  121 ;  9  Ab.  356.)  An  order 
for  a  receiver,  where  his  appointment  is  complete,  vests  in  him  all  the  effects  of 
the  judgment  debtor,  as  of  the  date  of  the  order.  (Wilson  v.  Allen,  6  Barb.  542  ; 
Wilson  v.  Wilson,  1  Barb.  Ch.  592 ;  Porter  v.  Williams,  9  N.  Y.  142 ;  S.  C.  12 
How.  Pr.  107 ;  West  v.  Fraser,  5  Sandf.  654 ;  Albany  City  Bank  v.  Schumaker, 
Clarke,  278,  300 ;  Van  Wyek  v.  Bradly,  3  Code  R.  157.) 

A  receiver  of  a  judgment  debtor  is  not  entitled  to' an  income  accruing,  after  the 
date  of  his  appointment,  from  a  trust  fund  held  in  favor  of  such  debtor,  and  pro- 
ceeding from  a  third  person.  (Grraff  v.  Bonnett,  2  Rob.  54 ;  S.  C.  25  How.  470 ; 
31  N.  Y.  9.) 

Where,  intermediate  the  appointment  of  a  receiver  and  his  giving  security,  the 
sheriff  levied  on  property  embraced  in  the  receivership,  a  return  of  the  prop- 
erty to  the  receiver  was  ordered,  on  motion,  after  he  had  tiled  his  security.  (Steele 
v.  Marges,  5  Ab.  442;  Mutter  v.  Tallis,  5  Sandf.  610.  See  Mich  v.  Loutrel,  9  Ab. 
356;  S.  C.  18  How.  Pr.  121;  Matter  of  Am.  Guttapercha  Co.  17  id.  549;  S.  C.  9 
Ab.  79.) 

It  seems  that  a  receiver  appointed  by  a  court  of  this  state  is  not  thereby  enabled 
to  make  title  to  property  in  another  state.  (Field  v.  Mipley,  20  How.  Pr.  26.) 
Nor  to  real  property.  (Moak  v.  Coats,  33  Barb.  498 ;  S.  C.  33  How.  618  n.  ;  Chau- 
tauque  Co.  Bank  v.  Misley,  19  N.  Y.  370.) 

Under  an  order  for  the  delivery  of  property  to  a  receiver,  a  demand  must  be 
made  by  the  receiver  personally.  The  party  ordered  to  make  the  delivery  is  not 
bound  to  deliver  to  any  one  but  the  receiver.  It  seems  that  the  plaintiff's  attorney 
cannot  act,  in  this  respect,  for  the  receiver,  as  his  attorney.  (Panton  v.  Zebley, 
19  How.  Pr.  394.)     A  receiver  cannot  be  put  in  possession  of  demised  premises  on 
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the  application  of  a  party  who  not  only  is  not  himself  entitled  to  the  possession, 
but  has  no  interest  -whatever  in  the  subject  sought  to  be  possessed.  (Huerstel  v. 
Lorillard,  6  Rob.  260.) 

It  is  improper  for  a  receiver  to  pay  over  moneys,  to  any  one,  without  the  order 
of  the  court ;  no  one  but  the  court  having-  a  right  to  decide  to  whom  moneys 
received  by  him  belong.  The  court,  on  proper  application,  and  notice  to  the  par- 
ties, will  award  the  moneys  to  the  parties  entitled.  Counsel  cannot  compel  a 
receiver  to  pay  them  moneys  to  which  they  think  themselves  entitled,  under  pen- 
alty of  removal.     (Duffy  v.  Casey,  7  Rob.  79.) 

A  receiver,  after  having  obtained  leave  to  do  so,  is  not  only  authorized,  but 
bound,  to  sue.  (Winjield  v.  Bacon,  24  Barb.  154.)  A  receiver  may  maintain  an 
action  to  set  aside  an  assignment  of  real  and  personal  property  fraudulently  made 
by  the  debtor.  (Porter  v.  Williams,  9  N.  Y.  142;  S.  C.  12  How.  Pr.  107,  sub 
nom.  Porter  v.  Clark;  Camming  v.  Egerton,  9  Bosw.  684;  Foster  v.  Townsend, 
12  Ab.  N.  S.  469.)  And  a  receiver  having  a  fund  in  his  hands,  realized  from  a 
sale  of  land,  to  which  there  are  two  claimants,  each  of  whom  has  commenced  a 
separate  action  against  him,  in  respect  to  that  fund,  and  obtained  an  injunction 
to  prevent  him  from  paying  it  over,  may  bring  an  action,  in  the  nature  of  a  bill 
of  interpleader,  against  the  rival  claimants,  to  compel  them  to  interplead  and 
settle  their  rights  between  themselves.  (  Winfield  v.  Bacon,  24  Barb.  154.)  Rule 
93,  it  will  be  noticed,  gives  to  a  receiver  general  power  to  sue  in  the  name  of  a 
debtor  "when  it  is  necessary  or  proper  for  him  to  do  so."  These  words,  Mr. 
Edwards  observes,  leave  it  still  doubtful  in  what  cases  he  would  choose  to  risk  a 
suit  in  the  debtor's  name,  without  the  particular  sanction  of  the  court,  and  where 
no  indemnity  is  given ;  for  it  is  not  common  to  bring  actions  without  leave  of  the 
court,  or  where  indemnity  is  not  given.  He  says  it  would  be  therefore  more 
desirable,  in  most  cases,  to  apply  for  leave  to  sue.  (Edw.  on  Recei.  481.)  A  suit 
by  a  receiver  in  the  name  of  a  debtor,  is  not  usual  under  the  Code ;  the  action 
being  ordinarily  brought  in  the  name  of  the  receiver.  (Van  Sant.  Eq.  Pr.  378.) 
In  such  cases,  though  by  the  rule  he  need  not,  unless  specially  restricted  by  the 
order  of  the  court  appointing  him,  apply  to  the  court  for  leave  to  sue,  yet,  in  all 
doubtful  cases,  it  is  advisable  for  him  to  do  so,  in  order  to  avoid  being  personally 
chargeable  with  the  costs  in  the  event  of  an  adverse  determination  of  the  action, 
(lb.) 

A  l-eceiver  appointed  by  the  court  of  chancery  of  another  state  may  sue  in  this 
state  as  such.  (Bunk  v.  i>t.  John,  29  Barb.  585.  See  Hoyt  v.  Thompson,  5  N.  Y. 
320.) 

A  receiver  has  (under  Rule  93)  general  authority  to  commence  actions ;  and 
having  such  general  power,  he  can  select  his  tribunal,  and  is  not  confined  to  the 
court  in  which  he  was  appointed.     (Rockwell  v.  Merwin,  45  N.  Y.  166.) 

A  receiver  of  an  insurance  company,  appointed  pending  an  action  brought  by 
the  company,  may  continue  the  action  in  the  name  of  the  company.  (Albany  City 
Ii>£.  Co.  v.  ['an  Vranken,  42  How.  281.)  By  the  act  of  April,  1845,  (Laws  of  1845, 
ch.  112,  §  2,)  receivers  may  sue,  in  their  own  names,  for  any  debt,  claim  or  demand 
transferred  to  them,  or  to  the  possession  and  control  of  which  they  are  entitled  as 
such. 

A  receiver  cannot  sue  in  a  foreign  jurisdiction  for  property  included  in  his  re- 
ceivership.    (Booth  v.  Clark,  17  How.  U.  S.  322.) 

A  receiver  is  an  ofiicer  of  the  court,  and  permission  of  the  court  is  necessary  to 
warrant  an  action  against  him.  It  is  a  contempt  of  the  court  to  sue  a  receiver 
without  such  permission  ;  and  the  proceedings  in  the  action  will  be  stayed  or  set . 
aside  on  motion  or  petition.  (Be  Qroot  v.  Jay,  30  Bai-b.  4S3 ;  Tayl-or  v.  Baldwin, 
14  Ab.  166 ;  Rich  v.  Loutrel,  9  id.  356 ;  S.  C.  18  How.  Pr.  121.) 
r  If  a  receiver  has  rightful  possession  of  the  property,  it  is  a  contempt  for  a  third 
person  to  attempt  to  deprive  him  of  it  by  force,  or  even  by  a  suit  or  other  pro- 
ceeding at  law,  without  the  permission  of  the  court  authorizing  such  suit  or 
proceeding  to  be  commenced.  (JYoe  v.  Gibson,  7  Paige,  513 ;  Albany  City  Bank 
v.  Schermerhorn,  9  id.  372 ;  Hubbell  v.  Dana,  9  How.  Pr.  24.)  On  the  other  hand, 
the  court  will  not  protect  a  receiver  who  attempts  to  obtain  by  violence  property 
in  the  possession  of  a  third  person  under  claim  of  title.  (Parker  v.  Browning, 
8  Paige,  388.)  Leave  to  sue  a  receiver  may  be  granted  at  any  stage  of  the  action ; 
and  the  irregularity  of  suing  without  leave  will  be  waived  by  an  appearance  in 
the  action  without  making  the  objection.  (Hubbell  v.  Dana,  9  How.  Pr.  424. 
See  Parker  v.  Browning,  8  Paige,  388.)     An  action  against  a  receiver  will  not  be 
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stayed  on  the  ground  that  a  former  judgment  has  disposed  of  the  action.  (Jay's 
Case,  6  Ab.  298.     See  9  id.  364.) 

In  all  doubtful  cases,  it  is  advisable  for  a  receiver  to  apply  to  the  court,  for 
leave  to  defend,  in  order  to  avoid  being-  personally  chargeable  with  the  costs ;  for 
in  such  a  case  the  costs  and  counsel  fees  of  an  unsuccessful  defence  are  not  charge- 
able on  the  fund.  (Van  Sant.  Eq.  Pr.  378 ;  Utica  Ins.  Co.  v.  Lynch,  2  Barb.  G'h. 
573.)  And  in  the  case  of  compromising-  disputed  or  doubtful  claims,  or  of  com- 
promising with  debtors  of  a  corporation,  the  receiver  should  apply  to  the  court, 
and  receive  authority  to  do  so.  (Ibid. ;  Matter  of  the  Croton  Ins.  Co.  3  Barb. 
Ch.  642.) 

The  proper  method  of  restraining  a  receiver,  when  engaged  in  the  discharge  of 
his  official  trust,  is  by  application  to  the  com-t  whose  officer  he  is,  for  instructions. 
(Winfield  v.  Bacon,  24  Barb.  154.) 

When  a  receiver  brings  an  action,  he  should  not  employ  the  attorney  or  counsel 
of  either  of  the  parties,  or  persons  interested  in  the  property.  (Matter  of  Ainsley, 
1  Edw.  576 ;  Say  v.  Macomb,  2  id.  165  ;  Myckman  v.  Parkins,  5  Paige,  543 ;  Pan- 
ton  v.  Zebley,  19  How.  Pr.  394  ;  Warren  v.  Sprague,  4  Edw.  416 ;  Gumming  v. 
Egerton,  9  Bosw.  684.)  This  rule  is  intended  to  protect  the  rights  of  the  parties 
to  the  suit  in  which  the  receiver  is  appointed.  If  such  parties  make  no  objection, 
the  receiver  may  employ  the  solicitor  of  either,  to  aid  him  in  the  discharge  of  his 
trust.  (lVarrenv.  Sprague,  11  Paige,  200.)  A  mere  stranger  to  the  suit  has  no 
right  to  object  to  the  employment,  by  the  receiver,  of  the  solicitor  of  one  of  the 
parties  to  the  original  suit,  to  institute  a  new  suit  against  such  stranger.  (lb.) 
The  rule  does  not  prohibit  the  employment,  by  the  receiver,  of  the  counsel  of  one 
of  the  parties,  where  the  object  is  to  obtain  or  create  a  fund  for  the  joint  benefit 
of  all  the  parties.     (Bennett  v.  Chopin,  3  Sandf.  673.) 

Receivers  are  not  permitted  to  lay  out  money  in  repairs  at  their  own  discretion. 
(Blunt  v.  Clitherow,  6  Ves.  801.)  But  "  necessary  "  or  "  reasonable  "  repairs  will 
be  sanctioned  by  the  court,  although  made  without  a  prior  application.  (Attor- 
ney-Gen. v.  Vigor,  11  Ves.  563.)  It  is  a  general  principle,  however,  that  the  court 
will  not  permit  a  receiver  to  lay  out  more  than  a  very  small  sum  at  his  own  dis- 
cretion, for  repairs  or  improvements.  ( Waters  v.  Taylor,  15  Ves.  25.)  And  unless 
he  first  obtains  the  order  of  the  court,  he  will  be  personally  charged  with  the 
outlay.     (Van  Sant.  Eq.  Pr.  379.) 

An  order  made  by  the  court,  upon  the  application  of  the  receiver  of  a  corpora- 
tion, directing  him  as  to  the  sale  of  the  property  in  his  hands,  will  not  be  set  aside 
merely  because  the  petition  and  order  were  drawn  by  a  judge  of  the  court;  when 
it  appears  that  such  judge  was  a  judgment  creditor  of  the  corporation,  and  inter- 
ested in  the  subject  matter ;  nor  because  his  official  position  enabled  him  to  exercise 
an  influence  over  the  proceedings  ;  when  it  does  not  appear  that  such  influence 
resulted  in  producing  any  different  order  or  directions  than  the  settled  practice 
of  the  court  authorized  it  to  give,  or  than  would  have  been  given  where  any  other 
person  was  interested  in  the  proceedings.     (Libby  v.  Rosekrans,  55  Barb.  202.) 

A  receiver  operating  a  railroad  is  answerable,  in  his  official  capacity,  for  an 
injury  to  a  servant  employed  on  the  railroad,  by  reason  of  the  negligence  of  the 
receiver  or  the  negligence  of  his  agents  in  a  position  superior  to  that  of  the  ser- 
vant ;  and  in  determining  the  receiver's  liability,  and  the  servant's  right  to  recover, 
the  same  rules  are  to  be  applied  as  would  be  applicable  were  the  company  exer- 
cising the  same  powers,  in  operating  the  road.  (Meara's  adm'r  v.  Holbrook,  20 
Ohio  St.  R.  137;  S.  C.  5  Am.  Rep.  633.) 

There  can  be  no  doubt  of  the  power  of  the  court  over  receivers  appointed  by  it, 
to  control  them  in  the  settlement  of  all  claims  against  the  property  they  hold ; 
and  as  officers  of  the  court  it  is  their  duty  to  obey  the  ordersof  the  court.  (Gfuar- 
dian  Savings  Institution  v.  The  Bowling  Qreen  Savings  Bank,  65  Barb.  275.)  It 
is  equally  the  duty  of  the  court,  in  such  cases,  to  compel  a  settlement  of  claims 
affecting  the  property  in  such  way  as  shall  be  most  expeditious  and  as  shall  avoid 
litigation,  and  expense  to  the  fund  in  charge  of  the  court.  And  the  court  pos- 
sesses full  power  to  order  a  reference  for  this  purpose,  at  any  time,  either  with  or 
without  the  consent  of  the  receiver.     (lb.) 

A  receiver  suing  by  virtue  of  his  title  and  authority  should  state  the  time  and 
place  of  his  appointment,  and  distinctly  aver  that  he  was  appointed  by  an  order 
of  the  court.  ( White  v.  Low,  7  Barb.  204 ;  Qillett  v.  Fairchild,  4  Denio,  80  ; 
Bangs  v.  Mcintosh,  23  Barb.  596 ;  Dayton  v.  Counah,  18  How.  Pr.  326 ;  id.  413 ; 
5  Duer,  672.)     Whenever  he  would  make  title  to  a  chose  in  action,  he  should  set 
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forth  the  facts  showing'  his  appointment.  It  is  not  enough  to  aver  that  he  was 
duly  appointed.  (Gtillett  v '.  Fairchild  ;  Bangs  v .  Mcintosh,  supra ;  White  v.  Joy, 
13  N.  Y.  86 ;  Chautauque  Co.  Bank  v.  White,  6  N.  Y.  236 ;  Stewart  v.  Beebe,  28 
Barb.  34 ;  Tuckerman  v.  Brown,  11  Ab.  389.)  It  is  not  necessary  for  a  receiver, 
in  his  complaint,  to  set  out  all  the  proceeding's  by  which  he  was  appointed.  It  is 
sufficient  if  he  states  the  mode  of  his  appointment.  (Stewart  v.  Beebe,  28  Barb. 
34.)  Hence,  where  the  complaint  showed  the  plaintiff  to  be  receiver  of  a  bank, 
appointed  by  the  court,  by  an  order  made  on  a  specified  day,  on  condition  of  filing 
security,  and  that  such  security  was  given,  it  was  held  that  enough  was  stated  to 
enable  the  defendant  to  take  issue  upon  the  legality  of  the  plaintiff's  appointment, 
if  he  chose  to  do  so.     (lb.     See  Crowell  v.  Church,  7  Ab.  205  n.) 

"Where  a  plaintiff  claims  title  to  a  note  sued  on,  by  virtue  of  his  appointment  as 
receiver  of  an  insurance  company,  the  note  being  payable  to  a  company  bearing 
a  name  different  from  that  of  the  company  of  which  he  is  receiver,  it  is  necessary 
that  he  should,  by  proper  averments,  show  that  the  note  is  a  part  of  the  assets  of 
the  company  of  which  he  has  been  appointed  receiver.  (Hyatt  v.  McMahon,  25 
Barb.  457.)  But  if  the  change  of  name  was  effected  by  a  re-organization  of  the 
company  under  the  general  act  of  1849,  a  general  averment  of  the  fact  of  re-organ- 
ization is  enough.     (lb.) 

When  a  receiver  brings  an  action  to  set  aside  an  assignment,  he  must  state,  in 
his  complaint,  the  equity  of  the  party  whose  rights  he  represents,  to  maintain  the 
action  which  he  attempts  to  prosecute.  In  general,  a  receiver  is  not  clothed  with 
any  right  to  maintain  an  action  which  the  parties  or  the  estate  he  represents  could 
not  maintain,  (Coope  v.  Bowles,  42  Barb.  87 ;  S.  C.  18  Ab.  442  ;  28  How.  10 ;)  and 
he  must  show  a  cause  of  action  existing  in  those  parties.     (lb.) 

In  Kentucky,  a  receiver  has,  under  the  control  of  the  court,  power  to  bring  and 
defend  actions,  to  take  and  keep  possession  of  the  property,  to  receive  rents,  col- 
lect debts,  and  generally  to  do  such  acts  respecting  the  property  as  the  court 
may  authorize.     (Civil  Code,  §  332.) 

In  Kansas,  a  receiver  has,  under  the  same  control,  power  to  bring  and  defend 
actions  in  his  own  name,  as  receiver ;  to  take  and  keep  possession  of  the  property  ; 
to  receive  rents,  collect  debts  ;  to  compound  for  and  compromise  the  same ;  to 
make  transfers,  and  generally,  to  do  such  acts  respecting  the  property  as  the  court 
may  authorize.  (Code,  §  265.)  The  Code  of  Ohio  contains  a  corresponding  pro 
vision.     (Code,  §  256.) 

(24)  Commissions,  costs,  etc.  ;  accounting. 

A  receiver  is  entitled  to  receive  commissions  at  the  rates  prescribed  by 
2  Revised  Statutes,  93,  §  58,  for  receiving  and  paying  out  moneys,  viz.,  one-half 
of  the  specified  rates  for  receiving,  and  one-half  for  paying  out.  (Howes  v.  Davis, 
4  Ab.  71.)  He  is  also  entitled  to  be  repaid  actual  disbursements,  prudently  made 
or  incurred,  on  account  of  the  trust  property.  (lb.)  He  is  not  authorized  to 
act,  himself,  as  counsel,  in  the  business  of  his  trust,  so  as  to  entitle  himself  to 
extra  counsel  fees  for  professional  services,  beyond  the  allowances  provided  in 
the  fee  bill  to  attorneys,  solicitors,  etc.  The  commissions  allowed  by  law  are 
intended  to  be  a  full  compensation  for  his  personal  services  in  the  execution  of 
the  trust.  (Matter  of  the  Bank  of  Niagara,  6  Paige,  213.)  "Where  the  account  of 
a  receiver  is  made  up  without  a  direction  from  the  court  to  make  periodical  rests 
therein,  his  commissions,  for  receiving  and  paying,  must  be  computed  upon  the 
aggregate  amounts  of  his  receipts  and  expenditures  for  the  whole  time  of  account- 
ing, (lb.)  If  a  receiver  renders  annual  accounts,  in  conformity  with  the  rule  of 
court,  he  may  charge  his  commissions  on  the  receipts  and  disbursements  of  the 
previous  year,  exclusive  of  such  sums  as  have  been  received  for  principal  and  re- 
invested. But  if  he  neglects  to  render  his  accounts  annually,  upon  the  making 
up  of  his  accounts,  afterwards,  he  can  charge  his  commissions  only  upon  the  gross 
amount  of  the  receipts  and  disbursements  for  the  whole  period  since  the  render- 
ing of  his  last  regular  account.     (lb.) 

Where  the  court  appoints  a  receiver  in  an  action  pending  therein,  it  will  deter- 
mine the  rate  of  his  compensation,  independent  of  the  statute,  and  with  reference 
to  the  circumstances  of  the  case.  (Gardiner  v.  Tyler,  4  Ab.  N.  S.  463;  S.  C  3 
Keyes,  505;  3  Trans.  Ap.  161.)  When  the  order  appointing  a  receiver  limits  his 
compensation  to  a  commission,  such  as  is  allowed  to  executors,  he  can  claim  only 
five  per  cent  for  the  first  §1,000  ;  two  and  one-half  per  cent  on  the  next  $4,000 ; 
and  one  per  cent  on  the  remainder.  (Bennett  v.  Chapin,  3  Sandf.  673.)  If  the 
order  directs  the  money  to  be  deposited  from  time  to  time,  as  received,  each 
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deposit  so  made  is  not  considered  an  annual  rest,  on  which  to  calculate  the  com- 
mission in  cases  where  that  is  limited  to  the  amount  allowed  to  executors  and 
administrators.  (lb.)  "Where  an  order,  made  by  consent,  directed  the  receiver 
to  deliver  all  the  effects  in  his  hands,  a  portion  of  which  were  not  yet  converted 
into  money,  it  was  held  that  the  receiver  was  entitled  to  his  commissions,  both  on 
the  converted  and  the  unconverted  property ;  and  that  if  the  value  of  the  latter 
could  not  be  agreed  upon,  the  court  would  order  a  reference  to  determine  it.  (lb. 
See  Matter  of  De  Peyster,  4  Sandf.  Ch.  511.) 

Accounting,  by  a  receiver,  is  to  be  made  to  the  court  only.  He  cannot  be  com- 
pelled to  account  and  show  his  books  to  a  party  in  the  suit.  (Musgrove  v.  Nash, 
3  Edw.  172.)  A  report  upon  a  receiver's  accounts  cannot  be  excepted  to,  and 
■  need  not  be  confirmed.     (Brower  v.  Brower,  2  Edw.  621.) 

The  Code  (§  244,  sub.  4,)  directs  that  receivers  of  the  property,  within  this  state, 
of  foreign  or  other  corporations,  shall  be  allowed  such  commissions  as  may  be  fixed 
by  the  court  appointing  them,  not  exceeding  five  per  cent  on  the  amount  received 
and  disbursed  by  them. 

Rule  95  of  the  Supreme  Court  directs  that  no  fees  or  costs  shall  be  allowed  to  a 
receiver,  beyond  actual  disbursements,  unless  the  order  appointing  such  receiver 
shall  be  continued. 

A  receiver  is  not  to  be  allowed  for  the  costs  of  any  suit  brought  by  him  against 
any  insolvent  from  whom  he  is  unable  to  collect  his  costs,  unless  such  suit  is 
brought  by  order  of  the  court,  or  by  the  consent  of  all  persons  interested  in  the 
funds  in  his  hands.     (Rule  93,  Supreme  Court.) 

The  receiver  of  an  insolvent  mutual  insurance  company,  appointed  upon  the 
application  of  the  attorney-general,  is  entitled,  on 'passing  his  accounts,  to  be 
allowed  his  commissions  on  the  value  of  deposit  or  premium  notes  which  came 
into  his  hands  as  receiver,  and  which  he  has  surrendered  to  the  respective  makers 
thereof,  under  the  order  of  the  court.  (Van  Buren  v.  Chenango  Co.  Mu.  Ins.  Co. 
12  Barb.  671.     See  Laws  of  1S5S,  ch.  314 ;  Laws  of  1S67,  ch.  781.) 

See  further,  as  to  the  accounting  of  a  receiver,  Corey  v.  Long,  (43  How.  492.) 

"When  a  receiver  is  authorized  by  the  court  to  prosecute  suits  for  the  recovery 
of  assets,  he  Is  entitled  to  a  credit  for  the  amount  he  has  expended  in  their  prose- 
cution. (Adams  v.  Hackett,  7  Cal.  187.)  He  may  employ  counsel  for  that  pur- 
pose. (Adams  v.  Woods,  8  Cal.  315.)  Generally,  a  receiver  can  pay  out  nothing 
without  an  order  of  the  court ;  but  there  are  exceptions  to  this  rule.  Nor  will  he 
be  denied  reimbui-sement  in  every  case  where  he  neglects  to  obtain  such  order ; 
especially  in  equity  courts.  (Adams  v.  Woods,  15  Cal.  207.)  Nor  will  it  be  pre- 
sumed that  a  receiver  has  transcended  his  duties,  and  taken  possession  of  prop- 
erty to  which  he  is  not  entitled.  (Whitney  v.  Buckman,  26  Cal.  451.)  All  rea- 
sonable and  proper  expenses  incident  to  the  receivership  should  be  allowed. 
(Adams  v.  Haskell,  6  Cal.  475.)  An  order  directing  a  referee  "to  ascertain  and 
report  the  amount  of  disbursements  and  expenses  made  with  or  under  the  direc- 
tion and  authority  of  the  court "  is  too  narrow  to  do  the  receiver  justice.     (lb.) 

(25)  Discharge  and  removal  of  receiver. 

The  discontinuance  of  a  suit  does  not  discharge  a  receiver  appointed  therein. 
But  it  will  entitle  him  to  apply  for  his  discharge,  and  to  have  his  account  passed, 
so  that  he  may  pay  over  the  balance,  if  any,  in  his  hands,  and  exonerate  himself 
and  his  sureties  from  further  liability  ;  unless  the  interests  of  the  defendants  re- 
quire that  he  should  continue  in  the  receivership  to  protect  their  rights.  ( White- 
side v.  Pendergast,  2  Barb.  Ch.  471.)  Where  the  protection  of  the  rights  of  a 
defendant  requires  the  continuance  of  a  receiver,  the  court  will  not  grant  a  dis- 
charge, although  the  suit  is  at  an  end.  But  it  will  require  the  defendant  thus 
protected  to  file  a  bill  forthwith  to  settle  his  rights.     (lb.) 

A  receiver  is  not  to  be  discharged  on  his  own  application  where  his  duties  are 
not  ended,  unless  he  shows  good  cause ;  especially  if  the  discharge  might  affect 
parties.  His  mere  desire  to  be  discharged,  though  coupled  with  a  statement  of 
complication  of  accounts,  and  the  necessity  of  losing  much  time  in  the  business 
of  his  receivership,  is  not  sufficient.     (Beers  v.  Chelsea  Bank,  4  Edw.  277.) 

He  may  be  removed  by  the  court  for  misconduct,  or  otherwise,  on  the  applica- 
tion of  any  party  interested,  and  a  new  receiver  appointed.  (Van  Sant.  Eq.  Pr. 
382.)  But  relationship  to  a  party  to  the  action  is  not  alone  a  sufficient  ground  for 
his  removal.  At  most,  that  is  but  a  circumstance  to  be  taken  into  consideration 
at  the  time  of  making  the  appointment.     (  Wetter  v.  Schlieper,  7  Ab.  92 ;  S.  C.  6 
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id.  123.  See  Williamson  v.  Wilson,  1  Bland,  418.  427.)  The  employment  of  the 
judgment  debtor  by  his  receiver,  to  collect  a  portion  of  the  assigned  demands, 
is  not  alone  sufficient  to  authorize  his  removal  from  his  trust.  (Ross  v.  Bridge, 
15  Ab.  150;  S.  C.  24  How.  163.) 

Upon  a  motion  to  substitute  one  person  for  another  as  receiver,  the  regularity 
of  the  original  order  appointing  such  receiver  will  no't  be  considered.  (Fassett 
v.  Tdbaadge,  13  Ab.  12.) 

It  has  been  held  that  in  cases  coming  within  rule  139  of  the  late  Court  of  Chan- 
cery, a  receiver  who  has  consented  to  accept  the  trust  in  one  suit  may  be  com- 
pelled to  accept  and  execute  the  trust  in  a  second  suit ;  provided  both  suits  were 
commenced  before  the  chancellor,  or  before  the  same  vice-chancellor ;  so  as  to 
give  the  court  jurisdiction  over  such  receiver.  And  if  the  receiver  refuses  to  give 
security  in  the  second  suit,  he  may  be  removed  from  his  trust  as  receiver  in  the 
first ;  and  the  court  may  appoint  another  person  receiver  in  both  suits.  (Cogger 
v.  Howard,  1  Barb.  Ch.  368.) 

It  is  the  duty  of  a  receiver  to  obey  the  orders  of  the  court ;  and  in  case  of  re- 
fusal, the  court  can  and  ought  to  remove  him.  (Guardian  Savings  Institution  v. 
Howling  Q^reen  Savings  Bank,  65  Barb.  275.) 

The  fact  that  a  receiver  has  been  discharged,  is  no  answer  to  a  motion  for  leave 
to  bring  an  action  against  him,  for  the  claim  and  delivery  of  property,  where  it 
appears  that  the  claimants  of  the  property  had  no  notice  of  the  motion  to  dis- 
charge the  receiver,  although  he  was  aware  of  their  claim ;  and  the  receiver  has 
sold  the  property  claimed,  after  notice  of  the  claim,  and  after  the  service  upon 
him  of  a  petition  and  notice  of  motion  for  leave  to  prosecute.  (Miller  v.  Loeb, 
64  Barb.  454.) 

Perfecting  an  appeal  to  the  court  of  appeals  from  a  judgment,  in  an  action  to 
recover  the  possession  of  real  estate,  does  not  preclude  the  respondent  from  mov- 
ing in  the  court  below,  and  obtaining  an  order  for  the  discharge  of  a  receiver, 
appointed  on  behalf  of  the  appellant,  to  collect  rents  during  the  pendency  of  the 
action.     (Ireland  v.  Nichols,  40  How.  85 ;  S.  C.  9  Ab.  N.  S.  71.) 

The  pendency  of  a  motion  for  a  new  trial  does  not  operate  as  a  stay  of  proceed- 
ings, so  as  to  deprive  the  court  of  the  power  to  vacate  an  order  appointing  a 
receiver,  made  before  the  trial.     (Copper  Mill  M.  Co.  v.  Spencer,  25  Cat.  15.) 
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CHAPTER  VIII. 

ABATEMENT  AND  REVIVOR. 

Sect.  1.  Abatement. 
2.  Revivor. 


SECTION    I. 

ABATEMENT. 


What  is  an  abatement.']  The  abatement  of  a  suit  in  equity  is  merely 
an  interruption  to  the  suit,  suspending  its  progress  until  new  parties 
are  brought  before  the  court,  (a) 

*  Abatement  is  either  of  the  suit  or  as  to  a  party.  A  suit  is  [*675] 
said  to  abate,  when  in  consequence  of  some  event,  there  is  no  longer  any 
person  before  the  court,  by  or  against  whom  the  proceedings  can  be 
carried  forward.  Abatement  as  to  a  party  is  where  the  interest  and 
title  or  liabiity  of  the  party  having  ceased,  it  is  no  longer  necessary  to 
have  such  party  before  the  court.(&)  In  the  former  case  the  suit  must 
be  revived.  But  if,  on  the  death  of  a  party,  the  cause  of  action  sur- 
vives to  or  against  some  other  of  the  parties,  so  that  a  perfect  decree  as 
to  every  part  of  the  subject  of  litigation  can  be  made  between  the 
surviving  parties,  the  suit  does  not  abate  as  to  the  survivors ;  but,  on 
motion  of  either  party,  the  court  will  order  the  same  to  proceed 
between  such  survivors.(c)  (1)     A  suit  brought -by  or  against  two  or 

(a)  Hoxie  v.  Can',  1  Snmner,  173. 

(5)  Lube's  Eq.  PI.  21S. 

(c)  Leggett  v.  Dubois,  2  Paige,  212.    2  B.  S.  184,  5 113,  (orig.  5 107.) 


(1)  In  case  of  the  death  of  one  of  several  plaintiffs,  the  cause  of  action  not  sur- 
viving-, no  order  or  leave  of  the  court  to  continue  the  action  is  now  necessary, 
because  no  party  is  to  be  substituted,  and  §  121  of  the  Code  does  not  apply ;  but 
a  mere  suggestion  on  the  record  of  the  death  of  such  co-plaintiff  is  sufficient. 
(Taylor  v.  Church,  9  How.  Pr.  109;  Van  Sant.  Eq.  Pr.  305.) 

An  action  to  recover  back  a  mortgage,  or  its  proceeds,  if  collected,  on  the 
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more  executors,  trustees,  or  joint  tenants,  is  a  case  of  this  kind ; 
where,  on  the  death  of  one,  the  whole  right  of  action  or  ground  of 
relief  survives  in  favor  of  or  against  the  other.  In  such  cases,  there 
is  in  fact  no  abatement  as  to  the  survivors. (d)  (2) 

(d)  Leggett  v.  Dubois,  2  Paige,  213. 


ground  that  it  was  assigned  by  the  mortgagee  while  of  unsound  mind,  will  sur- 
vive to  the  personal  representatives  of  the  assignor,  and  against  the  personal 
representatives  of  the  assignee.     (Marvin  v.  IngVm,  39  How.  329.) 

An  action  is  not  abated  by  the  death  of  a  sole  defendant,  if  the  cause  of  action 
survives  or  continues.  (Livermore  v.  Bainbridge,  61  Barb.  358 ;  S.  C.  42  How. 
53 ;  43  id.  272 ;  49  N.  Y.  125.)  In  such  a  case,  the  proper  construction  of  §  121 
of  the  Code,  and  the  right  rule  of  practice  is,  that  the  representatives  of  the 
deceased  defendant,  if  they  have  an  interest  in  the  suit,  may  have  an  order  to 
continue  it.  (lb.)  They  have  an  interest  if  the  deceased  defendant  has  set  up  a 
counterclaim  in  his  answer,  upon  which  they  ask  judgment  in  their  favor,  (lb.) 
"When  the  representatives  of  a  deceased  sole  defendant  have  the  right  to  have 
the  action  continued,  they  may  apply  for  an  order  to  that  effect,  under  §  121  of 
the  Code.     (lb.) 

An  action  cannot  be  regarded  as  having  abated  by  reason  of  the  death  of  one 
or  more  of  the  several  parties  to  it,  when  the  proper  parties  still  remain  before 
the  court,  enabling  it  to  make  a  final  judgment  respecting  the  subject-matter  of 
the  controversy.     (Lachaise  v.  Libby,  13  Ab.  6 ;  S.  C.  21  How.  Pr.  326.) 

Under  §  121  of  the  Code,  the  death  of  the  plaintiff,  at  any  time  after  action 
brought,  does  not  abate  the  action,  if  the  action  might  have  been  originally  prose- 
cuted by  the  executor  or  administrator  of  the  plaintiff.  (Potter  v.  Van  Vranken, 
36  N.  Y.  619.) 

An  action  to  foreclose  a  mortgage,  commenced  by  a  testator,  in  his  lifetime, 
against  the  mortgagor,  who  is  appointed  one  of  the  executors  of  his  will,  and 
which  action  was  pending  at  the  death  of  the  testator,  does  not  abate  by  his 
death,  but  survives  to  his  personal  representatives.  (McGregor  v.  McGregor,  35 
N.  Y.  218.) 

A  suit  brought  by  a  public  officer,  as  such,  is  abated  by  his  going  out  of  office  ; 
but  the  abatement  is  merely  a  temporary  disability,  and  if  there  is  any  successor, 
the  action  might  be  revived.     (Wood  v.  Connolly,  2  Ab.  Pr.  N.  S.  315.) 

A  transfer  of  the  subject  of  action,  pending  the  action,  although  made  in  pur- 
suance of  an  executory  contract,  entered  into  before  the  action,  there  having  been 
a  breach  of  the  condition  precedent  therein  before  the  action,  does  not  abate  the 
suit.     (Van  Rensselaer  v.  Barringer,  39  N.  Y.  9.) 

After  a  decree  in  partition,  one  of  the  heirs  died,  leaving  a  will  devising  her 
interest  to  her  executor,  in  trust,  with  a  life  estate,  and  the  remainder  to  the  use 
of  her  heirs.  Held  that  it  was  proper  to  file  a  bill  of  revivor,  to  bring  in  as  defend- 
ants in  the  partition  the  trustee  and  the  heirs  of  the  deceased.  (Clemens  v.  Clem- 
ens, 37  N.  Y.  59.) 

In  OJiio,  it  is  provided  by  the  Code  of  Civil  Procedure  (§  399)  that  no  action 
pending  in  any  court  shall  abate  by  the  death  of  either  of  the  parties  thereto, 
except  certain  personal  actions  therein  specified.  By  §  400,  when  there  are  several 
plaintiffs  or  defendants,  in  an  action,  and  one  of  them  dies,  or  his  powers  as  a  per- 
sonal representative  cease,  if  the  right  of  action  survive  to  or  against  the  remain- 
ing parties,  the  action  may  proceed  ;  the  death  of  the  party,  or  the  cessation  of 
his  powers,  being  stated  on  the  record.  Section  402  provides  that  when  one  of 
the  parties  to  an  action  dies,  or  his  powers  as  a  personal  representative  cease, 
before  the  judgment,  if  the  right  of  action  survive  in  favor  of  or  against  his  rep- 
resentatives or  successor,  the  action  may  be  revived,  and  proceed  in  their  name. 

The  Code  of  Kentucky  contains  similar  provisions,  (Code,  §§  557,  559  ;)  also  the 
Code  of  Wisconsin.     (§§  412,  414.) 

The  Code  of  Wisconsin  provides  that  no  action  shall  abate  by  the  death,  mar- 
riage or  other  disability  of  a  party,  or  by  the  transfer  of  any  interest  therein,  if 
the  cause  of  action  survive  or  continue.     (§  25. ) 

(2)  There  are  many  cases  where  the  death  of  a  party  plaintiff  or  defendant  does 
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When  one  or  more  of  the  complainants  or  defendants  dies,  and  the 
cause  of  action  does  not  survive,  the  suit  abates  only  as  to  the  person 
or  persons  so  dying ;  and  the  surviving  parties  may  proceed  without- 
reviving  the  suit.(e)  (3)  Where,  upon  the  death  of  a  defendant,  the 
cause  of  action  against  him  does  not  survive,  but  some  third  person 
becomes  vested  with  his  interest,  or  subject  to  his  liabilities,  the  com- 
plainant may  elect  to  proceed  without  reviving  the  suit  against  the 
representatives  of  the  deceased  defendant,  provided  a  perfect  decree 
can  be  made  between  the  survivors  without  bringing  such  representa- 
tives before  the  court.  In  such  a  case  the  complainant  must  elect; 
either  to  revive  the  suit  against  such  representatives,  or  to  proceed 
against  the  surviving  defendants  within  such  time  as  may  be  deemed 
reasonable  by  the  court,  or  the  defendants  may  revive  the  suit.(/) 

The  order  to  proceed  without  reviving,  after  the  death  of  a  parity, 
may  be  obtained  on  an  affidavit  showing  the  death  of  the  party,  and 
that  the  cause  of  action  has  survived. (g) 

The  marriage  of  a  female  complainant,  even  after  a  decree,  abatci 
the  suit ;  and  it  must  be  revived  either  in  favor  of  or  against  the 
husband,  as  she  is  no  longer  capable  of  prosecuting  the  suit  in  her  own 
name  ;  and  the  defendant  may  be  injured  by  being  compelled  to  con- 
[*676]  tinue  a  litigation  *with  one  who  would  not  be  bound  by  the 
decision  if  adverse  to  her  interest.  (A)  If  her  husband  dies  before 
revivor,  however,  a  bill  to  revive  is  rendered  unnecessary ;  as  by  his 

(e)  2  E.  S.  184,  $114,  (orig.  5X08.) 

(/)  Legscett  v.  Dubois,  supra. 

{(/)  Id.  ib. 

(ft)  Quackenbush  v.  Leonard,  10  Paige,  131. 


not  work  an  abatement  of  the  action,  so  as  to  make  a  revival  necessary.  Such 
cases  arise  in  suits  brought  by  or  against  two  or  more  executors,  trustees  or  joint 
tenants,  or  members  of  a  copartnership,  where,  on  the  death  of  one,  the  whole 
right  of  action  or  ground  of  relief  survives  in  favor  of,  or  against,  the  other.  In 
such  instances  only  a  suggestion  on  the  record  is  requisite.  (Laehaise  v.  lAbby, 
21  How.  Pr.  362 ;  S.  C.  13  Ab.  6.) 

(3)  The  Code  (§  121)  provides  that  no  action  shall  abate  by  the  death,  marriage 
or  other  disability  of  a  party,  or  by  the  transfer  of  any  interest  therein,  if  the 
cause  of  action  survive  or  continue. 

This  section  is  said  to  be,  for  the  most  part,  a  re-enactment  of  the  provisions 
of  the  Jtevised  Statutes  (referred  to  in  the  text)  in  relation  to  the  abatement  of 
suits  in  equity,  (Midgeway  v.  Bulkley,  7  How.  Pr.  269,)  which  seem  to  be  still  in 
force,  independent  of  the  Code ;  so  far  at  least  as  they  are  not  repugnant  to,  or 
inconsistent  with,  the  Code.  (Keene  v.  Lafarge,  16  How.  Pr.  377 ;  S.  C.  1  Bosw. 
671 ;  Hastings  v.  MeKinley,  8  How.  Pr.  175  ;  Williamson  v.  Moore,  5  Sandf.  647.) 

No  action  will  abate  by  the  death  of  the  plaintiff,  if  the  cause  of  action  would 
have  survived  to  his  representatives.  (Potter  v.  Van  Vrankein,  36  N.  Y.  619 ; 
S.  C.  2  Trans.  App.  73.)  The  rule  as  to  parties  is  now  very  nearly  the  former 
chancery  rule,  and  where  the  Code  is  silent,  the  chancery  practice  is  to  be  followed. 
(Greene  v.  Bates,  7  How.  Pr.  296.) 
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death  her  incapacity  to  prosecute  is  removed.  But  the  subsequent 
proceedings  should  be  in  her  marriage  name.(i)  (4) 

But  the  marriage  of  a  female  defendant  pendente  lite  does  not  abate 
the  suit.  It  is  only  necessary  in  that  case,  to  obtain  an  order  that  the 
suit  proceed  against  her  by  her  new  name,  in  conjunction  with  that 
of  her  husband.  (k) 

If  the  suit  is  brought  by  the  husband  and  wife  for  a  claim  of  the 
latter  and  he  dies,  the  suit  does  not  abate ;  for  she  alone  has  the  whole 
interest,  and  the  whole  advantage  of  the  proceedings  survives  to  her.(^) 
In  such  a  case  the  court  will  permit  the  wife,  upon  an  ex  parte  applica- 
tion, to  suggest  the  death  of  the  husband,  and  will  grant  an  order 
allowing  her  to  continue  the  suit  in  her  own  name.(?re)  (5) 

If  a  suit  be  brought  by  husband  and  wife  upon  a  promise  made  to 
them  during  coverture,  and  pending  the  suit  the  wife  dies,  there  is  no 
abatement,  but  the  whole  interest  survives  to  the  husband,  (n)  (6) 

(i)   Mitf.  Eq.  PI.  47. 

(*)  Welf.  Kc|.  PI.  1G2     Story's  Eq.  PI.  289,  5354.    1  Ves.  sen.  182.    Campbell  v.  Bowne,  5 
Paige,  3-fc     Quackenbush  v.  Leonard,  supra. 
U)   Anon.  3  Atk.  7'2(j.    Stead  v.  Cunningham,  in  Chancery,  March  21,  1832. 
(m)  Stead  v.  Cunningham,  supra, 
in)  Thorne  v.  Brend,  Cary,  88. 


(4)  In  Mapes  v.  Snyder,  (2  N.  Y.  Supreme  Ct.  K.  318,)  the  plaintiff,  a  woman, 
commenced  an  action,  and  afterwards  married.  After  issue  joined,  the  action 
was  referred.  In  the  order  of  reference  it  was  provided  that  the  husband  of  the 
plaintiff  might  be  made  a  party,  if  required  so  to  be,  by  the  practice,  without 
motion,  and  the  real  name  of  the  plaintiff  entered  if  required.  On  the  trial,  the 
defendant  objected  to  proceeding',  on  the  ground  of  the  plaintiff's  marriage.  The 
proceedings  were  continued  in  the  cause  as  originally  entitled.  Subsequently, 
an  ex  parte  order  was  entered  by  the  clerk,  substituting  the  plaintiff's  present 
name  for  her  name  before  marriage.  Held,  that  under  §  121  of  the  Code,  there 
was  no  abatement  of  the  action  by  reason  of  the  marriage  of  the  plaintiff,  until  it 
should  be  so  ordered  by  the  court ;  and  that,  no  such  order  having  been  obtained, 
the  proceedings  subsequent  to  the  marriage  were  regular. 

(o)  Where  a  suit  has  been  instituted  against  a  man  and  his  wife,  and  the  hus- 
band dies  pending  the  proceedings,  the  suit  will  not  be  abated.  (1  Dan.  Ch.  Pr. 
3d  Am.  ed.  148 ;  Slielherry  v.  Briggs,  2  Vern.  248  ;  1  Eq.  Ca.  Abr.  1  pi.  4  S.  C.) 

Surplus  moneys,  received  on  a  sale  of  mortgaged  premises  which  were  owned 
by  husband  and  wife,  are  personal  property,  and  a  suit  by  them  for  the  recovery 
thereof  may,  upon  the  death  of  the  husband,  be  continued  in  the  names  of  his 
widow  and  his  personal  representatives.     {Cope  v.  Wheeler,  41  N.  Y.  303.) 

(6)  A  different  rule,  with  respect  to  the  right  to  continue  a  suit  instituted  by 
husband  and  wife  prevails,  when  the  wife  dies  in  the  lifetime  of  the  husband,  from 
that  which  is  acted  upon  when  the  husband  dies  in  the  lifetime  of  the  wife  ;  for, 
in  the  former  case,  although  the  husband,  upon  the  death  of  his  wife,  becomes 
entitled  to  all  her  ehoses  in  action,  he  does  not  acquire  such  title  by  survivorship, 
but  in  a  new  character,  and  an  absolute  abatement  of  the  suit  takes  place,  so  that, 
to  entitle  himself  to  continue  it,  the  husband  must  first  clothe  himself  with  the 
character  of  her  personal  representative,  by  taking  out  letters  of  administration 
upon  her  estate.  (1  Dan.  Ch.  Pr.  3d  Am.  ed.  107.  See  McCasker  v.  Golden,  1 
Bradf.  64 ;  Pattee  v.  Harrington,  11  Pick.  221 ;  Needles  v.  Needles,  7  Ohio  N.  S. 
432  ;  Williams  v.  Carle,  2  Stockt.  543.)  Yet,  if  any  act  has  been  done,  the  effect 
of  which  would  have  been  to  deprive  the  wife,  in  case  she  had  outlived  her  hus- 
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The  coming  of  age  of  an  infant  party  does  not  abate  the  suit ;  nor 
does  it  render  a  supplemental  bill  necessary,  unless  his  interest  in  the 
subject  of  the  suit  is  changed  by  that  event,  (o) 

It  is  the  rule  in  England  that  bankruptcy  or  insolvency  does  not 
cause  an  abatement,  but  only  renders  the  suit  defective. (p)  (7) 

Effect  of  abatement.']  Where  the  abatement  is  total,  i.  e.  where  it 
is  caused  by  the  death,  bankruptcy,  insolvency  or  marriage  of  the 
complainant,  (being  a  female,)  it  is  a  general  rule  that  the  cause  is 
completely  suspended,  and  cannot  be  proceeded  in  till  it  has  been 
revived,  or  the  defect  caused  by  the  abatement  cured  by  supplemental 
bill ;  and  all  orders  made  pending  such  abatement  will  be  considered 
nugatory,  and  may  be  discharged.  Thus,  if  pending  a  total  abate- 
ment, process  of  contempt  is  issued,  it  will  be  irregular,  and  may  be 
discharged  on  motion,  with  costs.  And  if  a  defendant  is  arrested  on 
any  process  pending  such  abatement,  he  will  be  discharged  from  such 
[*677]  arrest,  with  *costs.(g-)  (8)     So,  also,  an  order  to  dismiss  a  bill 

(o)  Campbell  v.  Bowne,  5  Paige,  34. 

(p)  Lube's  Eq.  PI.  270.    Porter  v.  Cox,  5  Mad.  80.    Davidson  v.  Butler,  2  Anst.  460,  n. 
Wheeler  v.  Malms,  4  Mad.  171. 
(2)  3  Dan.  223.    See  also  2  Paige,  36S. 


"band,  of  her  right  by  survivorship,  and  to  vest  the  property  in  the  husband  abso- 
lutely, the  husband  may  continue  the  suit  in  his  individual  character,  without 
taking  out  administration  to  his  wife.  (Id.  108.  See  Blount  v.  Bertland,  5  Ves. 
515,  note  a.)  In  such  a  case,  however,  it  will  be  necessary,  if  such  act  has  taken 
place  since  the  institution  of  the  suit,  to  bring-  the  fact  before  the  court,  by  amend- 
ment or  supplemental  bill.     (lb.) 

(7)  If  a  party  be  civilly  dead— as  if  he  be  sentenced  to  imprisonment  in  a  state's 
prison,  although  only  for  a  term  of  years — the  action  is  abated.  {O'Brien  v. 
Hagan,  1  Duer,  664.)  But  the  dissolution  of  a  corporation,  pending  an  action, 
does  not  create  an  abatement ;  and  the  action  may  be  continued  in  the  corporate 
name,  without  a  special  application  to  the  court.  (New  York  Marbled  Iron  Works 
v.  Smith,  4  Duer,  362.) 

(8)  Where  one  of  several  plaintiffs  dies  pending  an  action,  the  cause  of  which 
survives,  and  the  defendant  enters  judgment  against  all,  no  order  to  proceed  by 
or  against  the  surviving  plaintiffs  having  been  made,  the  judgment  is  irregular, 
and  will  be  set  aside  ;  and  it  cannot  be  amended  and  allowed  to  stand  as  against 
the  surviving  plaintiffs,  because  it  is  a  joint  judgment.  (Holmes  v.  Home,  S  How. 
Pr.  383.) 

If  the  action  is  one  which  survives  the  death  of  the  plaintiff,  the  defendant  can- 
not move  to  dismiss  the  complaint  until  the  suit  has  been  revived,  either  on 
motion  of  the  representatives  of  the  decedent,  or  by  the  order  of  the  court,  at  the 
instance  of  the  defendant.  If  the  defendant  wishes  to  proceed  with  the  case,  his 
course  is  to  obtain  an  order  requiring  the  action  to  be  continued  in  the  name  of 
the  personal  representatives  of  the  deceased,  or  to  show  ca.use  why  the  complaint 
should  not  be  dismissed.     (Jarvis  v.  Fetch.,  14  Ab.  46.) 

After  the  death  of  the  plaintiff,  no  further  proceedings  can  be  taken  until  an 
order  of  revival  is  obtained.  Thus,  where  the  plaintiff  moved  to  strike  out  the 
answer  of  the  defendant,  and  after  the  motion  had  been  argued  and  submitted  to 
the  court,  the  plaintiff  died,  it  was  held,  that  no  order  could  be  entered,  striking 
out  the  answer,  until  an  order  for  revival  was  obtained.  (Reed  v.  Butler,  11  Ab. 
128.)     But  the  death  of  a  party  after  verdict,  or  after  interlocutory  judgment, 
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for  want  of  prosecution  obtained  pending  an  abatement,  will  be 
irregular,  (r) 

Yet,  notwithstanding  this  general  rule,  there  are  some  cases  in 
which  the  court  will  entertain  applications,  although  the  suit  is  abated. 
Thus,  proceedings  may  be  had  to  preserve  the  property  in  dispute  ;(s) 
or  to  set  aside  irregular  proceedings  in  the  master's  office  ;{t)  to  pay 
money  out  of  court,  where  the  right  is  clear,(w)  or  upon  consent  of 
parties ;(»)  or  to  punish  a  party  for  a  breach  of  an  inj  unction,  (w)  An 
injunction  is  not  dissolved,  neither  does  it  become  inoperative,  by  the 
abatement  of  the  suit  in  which  it  is  issued.  If  the  complainant  dies, 
his  representatives  may  apply  to  the  court  to  punish  a  breach  of  the 
injunction  whether,  committed  before  or  after  his  death,  as  soon  as 
they  have  taken  steps  to  revive.(;r)  But  where  the  suit  abates  by  the 
death  of  either  of  the  parties  pending  an  injunction,  the  defendant  or 
his  representatives  may  have  an  order  that  the  complainant  or  his 
representatives  revive  the  suit  within  a  reasonable  time  or  that  the 
injunction  be  dissolved. (y)  In  Leggett  v.  Dubois,  just  referred  to,  the 
court  directed  the  complainant  to  revive  within  sixty  days. 

The  court  will  also,  pending  an  abatement,  make  an  order  for  the 
delivery  of  deeds  and  writings  brought  into  court,  or  it  will  send  it  to 

(r)  Canham  v.  Vincent,  8  Sim.  277. 

{s)   Washington  Ins.  Co.  v.  pSlee,  2  Paige,  368. 

[t]    Qnackenbnsh  v.  Leonard,  10  Paige,  131. 

(»)  Konndell  v,  Cm-rer,  6  Ves.  250. 

(v)  Beard  v.  Earl  Powis,  2  Ves.  399. 

(w)  Hawlev  v.  Bennett,  4  Paige,  163. 

(x)  Id.  ib. 

(2/)  Leggett  v.  Dubois,  2  Paige,  211.  Hawley  v.  Bennett,  4  id.  163.  White  v.  Fitzhngh,  I 
Hen.  &  ft.  1.  3  Dan.  225.  This  does  not  apply,  however,  to  injunctions  made  perpetual,  by 
decree.    See  Askew  v.  Townsend,  2  Dick.  471. 


does  not  prevent  the  entering-  of  it  up  in  the  manner  prescribed  by  statute.  (Ib.) 
Nor  does  the  death  of  a  party  after  the  filing  of  the  report  of  a  referee,  render  it 
necessary  to  make  his  representatives  parties  to  the  suit,  before  judgment  can  be 
entered.  (8<yrantm  v.  Baxter,  3  Sandf.  660;  S.  C.  1  Code  Rep.  N.  S.  88.)  So 
after  a  regular  decree  in  an  action  to  foreclose  a  mortgage,  the  referee  may  go  on 
and  sell  the  premises,  in  pursuance  of  the  decree,  and  execute  a  deed  to  the  pur- 
chaser, though  the  plaintiff  die  before  the  completion  of  the  sale  and  the  execution 
of  the  deed.  The  action  need  not  be  revived.  (Lynde  v.  O'Donnell,  21  How.  Pr. 
34 ;  S.  C.  12  Ab.  286.) 

The  death  of  one  of  the  plaintiffs,  and  the  substitution  of  his  successor  in 
interest,  pending  a  reference  in  the  action,  does  not  operate  to  supersede  the 
order  of  reference,  or  invalidate  the  prior  proceedings.  The  plaintiffs  are  entitled 
to  the  benefit  of  the  prior  proceedings  in  the  action,  including  the  order  of  refer- 
ence, when  such  order  has  been  duly  entered,  whether  by  consent  of  the  parties, 
or  upon  motion,  in  actions  which  are  referable  without  such  consent.  (Moore  v. 
Hamilton,  48  Barb.  120.) 

When  a  motion  is  made  by  those  having  an  interest  in  a  fund,  that  the  money 
be  paid  into  court,  it  constitutes  no  valid  objection  that  one  of  the  original  parties 
is  dead,  and  that  the  action  has  not  since  been  revived.  (Cazet  v.  Hubbell,  36 
N.  Y.  677.) 
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a  master  for  inquiry  to  whom  they  belong. (2)  And  depositions  taken 
during  an  abatement  may  be  read,  provided  the  fact  of  the  abatement 
was  not  known  when  the  commission  issued. (a) 

If  a  bill  is  retained,  and  an  action  directed  against  one  of  the 
defendants  to  try  the  right,  and  a  material  defendant  dies  before  the 
trial,  the  trial  may  proceed  without  a  revivor ;  unless  the  decree  has 
directed  the  deceased  defendant  to  attend  it.(&) 

And  although  the  suit  has  abated  by  the  death  of  a  party  since  the 
argument,  yet  the  judgment  of  the  court  may  be  pronounced,  notwith- 
standing, (c)  The  rule  is  the  same  where  the  suit  has  abated-  by  the 
death  of  a  party  after  the  entry  of  an  appeal,  and  before  the  argument 
[*678]  *in  the  appellate  court,  if  the  fact  of  his  death  was  unknown,  (d) 
But  the  decree  in  the  one  case  should  be  entered  nunc  pro  tunc  as  of 
the  time  of  the  argument,  and  in  the  other  as  of  a  day  previous  to  the 
death  of  the  party,  and  after  the  entering  of  the  appeal. (e) 

Where  a  suit  abates  after  an  appeal,  but  before  the  appellate  court 
has  become  possessed  of  the  cause,  it  must  be  revived  in  the  court 
below,  before  any  further  proceedings  can  be  had  on  the  appeal. (9) 
But  if  the  abatement  occurs  after  the  appellate  court  has  become 
possessed  of  the  cause,  that  court  may,  upon  petition,  order  the  suit 
to  stand  revived  in  the  name  of  the  representatives  of  the  deceased 
party.(/)  After  the  abatement  of  a  suit  by  the  death  of  one  of  the 
parties,  the  appellate  court  ought  not,  if  such  death  is  known,  to 
proceed  to  the  hearing  of  the  cause  on  appeal,  until  the  suit  is  revived ; 

(z)  Wharam  v.  Bronghton,  1  Ves.  185. 

(«)  Sinclair  v.  James,  Dick.  277.    Thompson  v.  Took,  id.  115. 

(6)  Hnmphrevs  v.  Hollis,  Jac.  73. 

(c)   Davies  v. "Davies,  9  Ves.  461.    Campbell  v.  Mesier,  4  John.  Ch.  Eep.  342. 

\d)  Vroom  v.  JUitmas,  5  Paige,  528.    Eogers  v.  Paterson,  4  id.  409. 

(c)   Campbell  v.  Mesier,  supra.    Vroom  v.  Ditmas,  supra.    Wood  v.  Keyes,  C  Paige,  478. 

if)  Kogers  v.  Paterson,  1  Paige,  409.    Qnaekenbush  v.  Leonard,  10  Paige,  131. 


(9)  The  same  practice  prevails  under  the  Code.  Thus,  in  Miller  v.  Ghmn, 
(7  How.  Pr.  159,)  the  defendant  having-  died  pending  an  appeal,  after  verdict  and 
judgment,  it  was  held  that  although  it  was  not  necessary  to  substitute  his  personal 
representatives  in  reference  to  the  pending  appeal,  yet  that  they  might  be  allowed 
to  be  made  parties  in  reference  to  a  further  appeal  if  desired. 

The  Code  (§  121)  directs  that  where  an  intestate,  not  being  an  inhabitant  of  the 
state,  shall  die  out  of  this  state,  not  leaving  assets  therein,  and  there  shall  be 
pending  in  the  supreme  court,  or  in  the  court  of  appeals,  an  appeal  brought  by 
such  intestate  from  a  judgment  against  him,  the  appellate  court  may  order  the 
judgment  appealed  from  affirmed,  with  costs,  unless  the  action  be  revived  within 
six  months  after  notice,  to  perfect  such  appeal,  by  the  substitution  of  a  represent- 
ative of  the  intestate,  in  such  action. 

The  death  of  one  of  several  appellants,  pending  an  appeal  from  an  order  can- 
celling a  satisfaction  of  a  judgment  against  them,  does  not  render  it  necessary  to 
substitute  the  legal  representatives  of  the  deceased  in  order  to  prosecute  the 
appeal.     (McGregor  v.  Convstock,  28  JST.  Y.  237.) 

331 


679      •  INTERLOCUTORY  APPLICATIONS,  ETC.  [Book  III. 

unless  it  is  heard  with  the  consent  of  those  who  have  succeeded  to  the 
rights  of  the  deceased  party.(^) 

An  enrolment  of  a  decree  may  be  made,  and  an  order  to  do  so' nunc 
pro  tunc  may  be  obtained,  notwithstanding  an  abatement. (h)  Where, 
however,  the  suit  abates  after  a  decree  has  been  pronounced  but 
before  it  is  passed,  there  must  be  a  revivor  before  it  can  be  passed.(?i) 

The  statute  of  limitations  will  run  pending  an  abatement,  in  all 
cases  except  a  decree  to  account.  (A) 

It  is  to  be  observed,  that  although  an  abatement  suspends  proceed- 
ings in  a  cause,  yet  it  does  not  put  an  end  to  them.  Therefore,  where 
process  of  contempt  has  been  executed  and  a  defendant  is  in  custody 
upon  it,  and  afterwards  the  suit  abates,  the  defendant  is  not  thereby 
entitled  to  his  discharge  out  of  custody,  but  he  must  move  that  the 
complainant  may  revive  within  a  limited  time,  or  that  the  bill  may  be 
dismissed  and  he  may  be  discharged. (J)  A  receiver  also  will  not  be 
discharged  on  an  abatement  of  the  suit,  without  a  special  order  of  the 
court. (m)  In  Woods  v.  Creaghe,(n)  a  motion  was  made  that  a  receiver 
who  had  been  appointed  on  process  should  be  discharged,  as  the  suit 
was  abated  by  the  death  of  a  complainant.  The  court  refused  the 
[*679]  motion;  but  made  an  *order  that  the  receiver  be  discharged 
unless  the  cause  was  revived  within  ten  days  after  service  of  the  order 
on  the  surviving  complainant. 

We  have  already  seen  that  this  rule  applies  likewise  to  injunctions.(o) 

Where  an  abatement  is  partial,  e.  g.  where  it  is  caused  by  the  death 
of  a  defendant,  it  prevents  those  proceedings  only  by  which  the 
interest  of  the  deceased  defendant  may  be  affected ;  for  the  death  of 
a  defendant  makes  an  abatement  quoad  himself  alone.  Therefore,  if 
there  be  a  decree  against  trustees  and  their  cestui  que  trust,  to  convey, 
and  the  cestui  que  trust  dies,  the  trustees  may  be  compelled  to  convey, 
notwithstanding  his  death. (p).  So  also,  pending  an  abatement  by  the 
death  of  a  defendant,  process  of  contempt  may  be  issued  and  executed 
against  the  other  defendants. (#)  And  during  an  abatement  the  court 
will,  at  the  instance  of  a  creditor,  take  the  prosecution  of  a  decree 
from  the  complainant.(r) 

(?)  Vroom  v.  Ditmas,  5  Paige,  528. 

(h)  Gartside  v.  Isherwood,  2Dick.  612.    Sheffield  v.  Buckingham,  West,  673  ;  Ambl.  586,  S.  C. 

(i)    Bertie  v.  Lord  Falkland,  1  Dick.  25. 

(7c)  Hollingshead's  case,  1  P.  Wms.  7i3. 

U)   3  Dan.  225. 

(m)  Id.  ib. 

(«)  1  Hogan,  174. 

(o)  Ante  p.  677. 

(jt>)  Finch  v.  Lord  Winchelsea,  1  Eq.  Cas.  Abr.  2. 

(2)  3  Dan.  225. 

(rj  Id.  ib.    Cook  v.  Bolton.  5  Rnss.  282. 
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If  an  original  suit  abates,  by  marriage,  and  is  not  revived  until 
after  a  cross  bill  is  filed,  it  loses  its  prior  right  to  an  answer,  (s) 


SECTION    II. 

REVIVOR. 

When  necessary.]  It  may  be  stated,  in  general  terms,  that  whenever 
a  suit  abates,  there  must  be  a  revivor,  before  there  can  be  any  further 
proceedings  therein,  except  those  already  mentioned,  (ante,  p.  677,  678) 
and  others  of  the  like  nature. (10) 

It  has  been  held  that  where  a  decree  is  made  in  the  court  for  the 

(s)  Smart  v.  Moyer,  1  Dick.  260. 


(10)  By  section  121  of  the  Code,  in  case  of  any  transfer  of  interest  other  than 
that  consequent  on  death,  marriage  or  other  disability  of  a  party,  "  the  action 
shall  be  continued  in  the  name  of  the  original  party  ;  or  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  substituted  in  the  action."  It  has  been 
held  that,  when  such  a  transfer  has  been  made  by  assignment  after  suit  com- 
menced, a  substitution  of  parties  will  not  be  allowed,  except  on  motion  of  the 
assignee  himself,  nor  then,  unless  special  circumstances  are  shown,  to  satisfy  the 
court  of  its  propriety  or  necessity.  (Howard  v.  Taylor,  11  How.  Pr.  380  ;  S.  C. 
5  Duer,  604.)  But  an  assignee  may,  on  his  own  motion,  be  so  substituted  as 
plaintiff,  and  he  will  then  take  the  place  of  the  assignor,  and  be  subject  to  the 
same  right  of  set-off.  (Terry  v.  Roberts,  15  How.  Pr.  75.)  The  grantee  of  a 
defendant  in  a  partition  suit,  after  action  commenced,  may  be  substituted  in  the 
place  of  the  original  defendant.  (Hornfager  v.  Hornfager,  1  Code  Rep.  N.  S. 
180.) 

Where  one  of  two  plaintiffs  transfers  his  interest  in  the  suit,  and  afterwards  the 
other  dies,  it  is  optional  with  the  court  to  allow  the  assignee  to  be  substituted  and 
the  action  continued  in  his  name  alone.  The  court  refused  to  allow  this  to  be 
done,  in  a  case  where  it  appeared  that  such  assignee  was  administrator,  and 
therefore  would  not  be  liable  for  costs.  (Sheldon  v.  Phelps,  7  How.  Pr.  268.) 
And,  generally,  in  all  cases  of  transfer  of  interest  after  suit  brought,  the  substi- 
tution is  in  the  discretion  of  the  court,  and  will  not  be  allowed  when  it  will  oper- 
ate to  the  prejudice  of  any  party,  or  unless  special  circumstances  render  it  proper 
or  necessary.  (Murray  v.  General  Mutual  Ins.  Co.  2  Duer,  607 ;  Ford  v.  David, 
1  Bosw.  571.) 

Section  121  of  the  Code  directs  that  where  an  intestate,  not  being  an  inhabitant 
of  the  state,  shall  die  out  of  this  state,  not  leaving  assets  therein,  and  there  shall 
be  pending  in  the  supreme  court,  or  in  the  court  of  appeals,  an  appeal  brought  by 
such  intestate  from  a  judgment  against  him,  the  court  in  which  said  appeal  is 
pending  may  order  the  judgment  appealed  from  affirmed,  with  costs,  unless  the 
attorney  for  the  intestate,  on  said  appeal,  procure  the  action  to  be  revived, 
within  six  months  after  notice  to  perfect  such  appeal  by  the  substitution  of  a  rep- 
resentative of  said  intestate,  in  the  action. 

The  provisions  of  the  Code  relating  to  the  revival  and  continuance  of  actions 
do  not  apply  to  arbitration  proceedings  under  the  statute ;  nor  does  the  equitable 
power  of  the  court  authorize  it  to  revive  them.     (Manning  v.  Pratt,  18  Ab.  344.) 
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correction  of  errors,  on  appeal  from  this  court,  after  the  suit  has  abated, 
it  is  necessary  to  revive  the  suit  in  this  court  before  any  proceedings 
can  be  had  to  carry  into  effect  the  decree  of  the  appellate  court. (t) 

Methods  of  revivor.]  Suits  may  be  revived  either  by  a  bill  of  revivor, 
or  by  petition  under  the  statute.  Bills  of  revivor  will  be  reserved  for 
consideration  in  a  separate  chapter,  (w)  (11) 

(t)   Rogers  v.  Patterson,  4  Paige,  109.    Quackenbush  y.  Leonard,  10,  Paige,  131. 
(«)  Post,  Vol.  2,  Book  IV.  Oh.  I. 


(11)  The  Code  (§  121)  provides  that  in  case  of  death,  marriage,  or  other  disa- 
bility of  a  party,  the  court,  on  motion,  at  any  time  within  one  year  thereafter,  or 
afterwards  on  a  supplemental  complaint,  may  allow  the  action  to  be  continued,  by 
or  against  his  representative  or  successor  in  interest.  In  case  of  any  other  transfer 
of  interest,  the  action  shall  be  continued  in  the  name  of  the  original  party  ;  or  the 
court  may  allow  the  person  to  whom  the  transfer  is  made  to  be  substituted  in  the 
action. 

The  Code  of  Wisconsin  contains  the  same  provision.  (§  25.)  A  supplemental 
complaint  is  to  be  resorted  to  only  after  a  delay  of  one  year  in  making  the  motion. 

When  a  motion  is  resorted  to,  it  should,  in  general,  be  on  notice,  and  sup- 
ported by  affidavits  or  other  proof.  (Van  Sant.  Eq.  Pr.  310.)  Yet  where  the  sur- 
viving defendants  have  no  interest  in  the  question,  and  would  _have  no  right  to 
oppose,  notice  is  unnecessary.  (lb.)  Thus,  in  case  of  the  death  6f  one  of  several 
defendants  in  a  partition  suit,  all  that  is  necessary,  to  put  the  case  in  a  position  to 
proceed,  isj  for  the  plaintiff  to  obtain,  within  a  year,  an  order  that  the  action  be 
continued  against  those  who  have  succeeded  to  the  interests  of  the  deceased  party. 
{Gordon  v.  Sterling,  13  How.  Pr.  405.) 

In  case  of  a  transfer  of  interest  by  a  plaintiff,  pendente  lite,  the  assignee  will 
not  be  substituted  as  plaintiff,  on  motion  of  the  plaintiff  on  the  record,  without 
notice.  The  assignee  himself  must  move  for  the  substitution,  and  on  notice  to  the 
plaintiff,  as  well  as  to  the  defendant.  (Howard  v.  Taylor,  11  How.  Pr.  3S0 ;  S.  C. 
5  Duer,  604.  And  see  McGowen  v.  Leavenworth,  2  E.  D.  Smith,  24.)  Should  such 
substitution  be  allowed  to  be  made  without  notice  to  the  opposite  party,  the  party 
so  substituted  will  stand  in  the  place  of  the  assignor,  and  be  subject  to  the  same 
claims  of  set-off.     (Terry  v.  Roberts,  15  How.  Pr.  65.) 

An  application  to  substitute,  cannot  be  made  on  motion,  after  a  year  has  elapsed. 
The  statute  is  restrictive,  and  if  the  party  neglects  to  comply  within  the  year,  his 
right  to  the  simpler  form  of  remedy  by  motion  is  gone,  and  he  is  driven  to  his 
supplemental  complaint.  (G-reene  v.  Bates,  7  How.  Pr.  296  ;  Coon  v.  Knapp,  id.  13 
175  ;  Gordon  v.  Sterling,  id.  405  ;  Howard  v.  Taylor,  11  id.  380  ;  S.  C.  5  Duer,  604 ; 
McGowen  v.  Leavenworth,  2  E.  D.  Smith,  24.) 

In  Green  v.  Bates,  (7  How.  Pr.  296,)  where,  the  plaintiff  having  died  pendente 
lite,  the  defendant,  after  a  year  had  elapsed,  moved  to  revive  the  suit,  by  making 
the  administrators  of  the  deceased  plaintiff  parties,  the  court  held  that  this  could 
not  be  done  on  the  defendant's  motion  ;  but  that,  as  under  the  former  practice,  an 
order  should  be  granted  requiring  the  administrator  to  file  a  supplemental  com- 
plaint within  a  specified  time,  or  that  the  complaint  be  dismissed. 

After  the  lapse  of  twenty  years  from  the  docketing  of  a  judgment,  it  is  not  com- 
petent for  the  parties  to  revive  it  by  an  order  entered  upon  a  stipulation  by  con- 
sent, so  as  to  sustain  proceedings  thereon  by  execution.  Judgment  cannot  be 
revived  or  renewed,  except  in  the  manner  prescribed  by  the  statute.  (Tliomvson 
v.  Jenks,  2  Ab.  N.  S.  229.) 

In  Ohio,  the  revivor  must  be  by  a  conditional  order  of  the  court,  if  made  in 
term,  or  by  a  judge  thereof,  in  vacation,  that  the  action  be  revived  in  the  names 
of  the  representatives,  or  successor,  of  the  party  who  died,  or  whose  powers 
ceased,  and  proceed  in  favor  of,  or  against  them.  (Civ.  Code,  §  403.)  If  the  order 
is  made  by  consent  of  the  parties,  the  action  shall  forthwith  stand  revived  ;  if  not 
made  by  consent,  the  order  must  be  served,  in  the  same  manner,  and  returned 
within  the  same  time,  as  a  summons,  upon  the  party  adverse  to  the  one  making 
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If  the  abatement  occurs  before  a  decree,  a  defendant  wishing  to 
[*680]  revive  *must  proceed  by  petition,  under  the  statute,  and  cannot 
file  a  bill  of  revivor ;  but  after  decree,  he  may  adopt  either  method. (?) 

By  petition.']  The  revised  statutes  authorize  the  revival  of  suits,  in 
certain  cases,  on  a  summary  application  to  the  court  by  petition, 
instead  of  filing  a  bill  of  revivor.  These  statutory  provisions,  it  should 
be  observed,  are  confined  to  suits  which  have  abated  by  the  death  of 
a  party,  and  do  not  apply  to  cases  of  abatement  by  the  marriage  of  a 
female  complainant.  And  they  only  extend  to  those  cases  where,  by 
the  former  practice,  the  proceedings  could  be  revived  and  continued 
by  a  simple  bill  of  revivor.(w)  They  embrace  partition  suits  as  well 
as  others. (*)  (12) 

(v)  1  Hoff.  Pr.  388.- 

(w)  Douglass  v.  Sherman,  2  Paige,  358. 

(cc)   Wilkinson  v.  Parish,  3  id.  653. 


the  motion ;  and  if  sufficient  cause  be  not  shown  against  the  revivor,  the  action 
shall  stand  revived.  (lb.  §  405.)  Section  406  provides  for  a  constructive  service 
of  the  order  by  publication,  in  case  of  non-residents,  etc.  An  order  to  revive  an 
action  against  the  representative,  or  successor,  of  a  defendant,  shall  not  be  made, 
without  the  consent  of  such  representatives  or  successor,  unless  in  one  year  from 
the  time  it  could  have  been  first  made.  (lb.  §  410.)  An  order  to  revive  an  action 
in  the  name  of  the  representatives,  or  successor  of  a  plaintiff,  may  be  made  forth- 
with, but  shall  not  be  made  without  the  consent  of  the  defendant,  after  the  expi- 
ration of  one  year  from  the  time  the  order  might  have  been  first  made ;  but  where 
the  defendant  shall  also  have  died,  or  his  powers  have  ceased  in  the  meantime, 
the  order  of  revivor  on  both  sides  may  be  made  within  one  year.     (lb.  §  411.) 

The  Code  of  Kentucky  contains  similar  provisions,  (Code,  (j§  559  to  570 ;)  also 
the  Code  of  Kansas,  (§§  415,  417,  418,  419,  420,  422,  423.) 

(12)  It  is  said  that  a  petition  under  the  statute,  may  sometimes  be  used,  when 
the  provisions  of  the  Code  do  not  furnish  an  adequate  remedy ;  but  that,  as  a 
general  rule,  both  the  petition  and  the  bill  of  revivor  have  become  obsolete.  (Van 
Sant.  Eq.  Pr.  309.) 

"Where  some  of  several  plaintiffs  die,  and  the  cause  of  action  does  not  survive, 
but  continues  as  to  the  survivors,  the  defendants  may  have  an  order  requiring 
the  representatives  of  the  deceased  to  show  cause  why  the  suit  should  not  stand 
revived  in  their  names,  or  that  the  bill  be  dismissed,  so  far  as  their  interests  are 
concerned.  To  obtain  such  an  order,  a  petition  must  be  presented.  Section  121 
of  the  Code  does  not  apply  to  such  a  case.     (Williamson  v.  Moore,  5  Sandf.  647.) 

In  Hastings  v.  McKinley,  (8  How.  Pr.  175,)  it  was  held,  by  the  court  of  appeals, 
that  where  the  court  had  become  possessed  of  a  cause,  and  then  an  abatement 
occurred,  by  death,  the  suit  should,  on  motion  of  the  personal  representatives, 
stand  revived  in  their  names,  and  that  the  proceeding  should  be  by  petition  to 
the  appellate  court,  and  not  by  motion  to  the  court  below  under  §  121  of  the  Code. 
This  decision  recognizes  the  rule  laid  down  by  the  court  of  chancery  in  Rogers  v. 
Paterson,  (4  Paig-e,  409.) 

When  a  suit  abates  by  the  death  of  a  sole  plaintiff,  before  decree,  the  remedy 
of  the  defendants  is  by  petition  under  the  statute.  (Banta  v.  MarceUus,  2  Barb. 
373.) 

Under  the  present  practice,  the  same  objections  may  be  urged  in  opposition  to 
a  petition  to  revive,  which  could  formerly  be  raised  to  a  formal  bill  of  revivor,  by 
demurrer  or  plea.     (Beach  v.  Reynolds,  64  Barb.  506  ;  S.  C.  53  N.  Y.  1.) 

The  statute  authorizing  the  revival  of  suits  in  chancery,  on  a  summary  applica- 
tion by  petition,  does  not  apply  to  the  abatement  of  a  suit  by  the  marriage  of  a 
female  plaintiff,  but  only  to  abatement  by  death.     Where  the  abatement  is  by 
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The  petition  under  the  statute  is  a  substitute  for  a  bill  of  revivor  ;(y) 
and  contains  the  substance  of  what  is  required  to  be  stated  in  such  a 
bill.(a) 

The  party  filing  the  same  may  always  insert  so  much  new  matter  as 
is  requisite  to  show  how  and  why  he  is  entitled  to  revive  the  suit,  (b) 

If  the  parties  against  whom  a  suit  is  sought  to  be  revived  are 
beyond  the  jurisdiction  of  the  court,  or  cannot  be  found,  to  be  served 
with  the  order,  a  revivor  cannot  be  obtained  upon  petition.  A  formal 
bill  of  revivor  must  be  filed  in  such  cases,  and  the  like  proceedings 
had  to  obtain  the  appearance  of  the  defendants  as  are  required  in  the 
case  of  absent,  concealed  or  non-resident  defendants. (c) 

It  seems  that  anything  which  could  be  legally  urged,  by  plea  or 
otherwise,  as  a  defence  to  a  bill  of  revivor,  constitutes  a  valid  ground 
of  objection  to  an  order  to  revive  under  the  statute. (d)  If  it  appears 
that  the  complainant  has  no  right  to  revive  the  suit,  the  defendant 
may  avail  himself  of  the  objection  at  the  hearing.(e) 

When  suit  may  be  continued  without  a  revivor.]  When  the  cause  of 
action  survives,  a  suit  will  not  abate  by  the  death  of  one  or  more  of 
the  parties ;  but  upon  satisfactory  suggestion  to  the  court  of  such  death, 
the  suit  may  proceed  in  favor  of,  or  against  the  surviving  par- 
ties^/) (13)     The  cases  intended  to  be  embraced  by  this  section,  are 

(t/)  2  Paige,  214.    3  id.  655.    4  id.  417. 

(a)  Wilkinson  v.  Parish,  supra. 

(6)  Rogers  v.  Paterson,  4  Paige,  417. 

(c)  Ifl.  ib. 

(d)  Washington  Ins.  Co.  v.  Slee,  2  Paige,  365. 

(e)  Douglass  v  Sherman,  id.  358. 

(/)  2  E.  S.  184,  S  113,  (orig.  5  107.)    Legget  v.  Dubois,  2  Paige,  211.    Gordon  v.  Sterling,  13 
How.  Pr.  405. 


marriage,  the  proper  course  is  to  proceed  by  bill  of  revivor.  (Quaekenbush  v. 
Leonard,  10  Paige,  131.) 

Under  2  Rev.  Stat.  185,  §  118,  which  provides  that  where  a  surviving  complain- 
ant in  chancery  neglects  to  proceed  with  the  cause,  as  prescribed,  the  court,  on 
petition  of  the  defendant,  may  order  the  suit  to  proceed  or  be  dismissed,  the  pro- 
ceedings to  obtain  a  revival  of  a  suit  by  a  defendant  must  be  by  petition.  An 
order  cannot  be  granted  on  affidavit  only.  The  petition  is  a  substitute  for  a  bill 
of  revivor.     {Leggett  v.  Dubois,  2  Paige,  211.) 

(13)  The  Code  (§  121)  provides  that  in  case  of  death,  marriage  or  other  dis- 
ability of  a  party,  the  court,  on  motion,  at  any  time  within  one  year  thereafter, 
or  afterwards  on  a  supplemental  complaint,  may  allow  the  action  to  be  continued 
by  or  against  his  representative  or  successor  in  interest. 

That  section  also  provides  that,  at  any  time  after  the  death,  marriage  or  other 
disability  of  the  party  plaintiff,  the  court,  upon  notice  to  such  persons  as  it  may 
direct,  and  upon  application  of  any  person  aggrieved,  may  order  that  the  action 
be  deemed  abated,  unless  the  same  be  continued  by  the  proper  parties,  within  a 
time  to  be  fixed  by  the  court,  not  less  than  six  months,  nor  more  than  one  year 
from  the  granting  of  the  order. 

"When  an  action  has  been  suspended  over  a  year  after  the  death  of  a  party,  and 
is  continued  by  a  supplemental  complaint,  after  the  close  of  the  year,  the  former 
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those  where  the  right  of  the  deceased  party  vests  in  some  or  one  of 
the  survivors,  so  that  a  perfect  decree  may  be  made  as  to  every  part 
of  the  subject  of  litigation,  without  any  alteration  of  the  proceedings 
or  bringing  any  new  parties  before  the  court.  Such  is  the  case  of  a 
[*681]  suit  brought  by  or  against  two  *or  more  executors,  trustees,  or 
joint  tenants ;  where,  on  the  death  of  one,  the  whole  right  of  action  or 
ground  of  relief  survives  in  favor  of,  or  against,  the  other.     In  such 


chancery  practice  is  the  correct  mode  of  proceeding.  (Greene  v.  Bates,  7  How. 
Pr.  296.) 

It  is  provided  by  the  Revised  Statutes  that  "  no  suit  commenced  by  or  against 
any  officers  named  in  this  article  shall  be  abated  or  discontinued  by  the  death  of 
such  officers,  their  removal  from,  or  resignation  of,  their  offices,  or  the  expiration 
of  their  term  of  office  ;  but  the  court  in  which  any  action  shall  be  pending  shall 
substitute  the  names  of  the  successors  in  such  office,  upon  the  application  of  such 
successors,  or  of  the  adverse  party."  (2  R.  S.  474,  §  100.)  It  has  been  held  that 
under  this  statute  it  is  optional  with  the  parties  authorized  to  apply  for  substitu- 
tion, whether  they  will  apply  or  not.  If  they  do  not  apply,  the  case  may  continue 
to  be  prosecuted  by  or  against  the  original  parties.  (Manchester  v.  fierrinffton, 
10  N.  Y.  164*    See  Colegrove  v.  Breed,  2  Denio,  125.) 

A  cause  of  action  for  a  fraud,  in  the  purchase  of  real  estate,  survives  to  and 
against  the  personal  representatives  of  a  deceased  party  to  the  action.  (Graves 
v.  Spier,  58  Barb.  349.) 

The  right  of  the  representatives  of  a  deceased  party  to  continue  an  action  pend- 
ing at  the  time  of  his  death,  is  not  absolute,  but  rests  in  the  legal  discretion  of  the 
court.  (Beach  v.  Reynolds,  53  N.  Y.  1 ;  S.  C.  64  Barb.  506  ;  S.  C.  53  N.  Y.  1.) 
Proceedings  to  revive  and  continue  actions  are  within  the  purview  of  the  statute 
of  limitations,  and  are  barred  by  lapse  of  time.  (lb.)  A  long  delay  in  making 
the  application  constitutes  laches,  and  is  a  valid  reason  for  denying  the  applica- 
tion,    (lb.) 

Although,  as  a  general  rule,  a  cause  of  action  in  favor  of  two  partners,  or  joint 
contractors  survives  to  the  survivor,  and  an  action  upon  it  cannot  be  continued  in 
the  name  of  the  personal  representative  of  one  deceased,  nor  can  such  represent- 
ative be  joined  in  an  action,  yet  where  a  judgment,  recovered  by  two  partners, 
has  been  satisfied  as  against  one,  and  not  as  against  the  other,  and  the  latter  dies, 
the  action  may  be  continued  in  the  name  of  the  legal  representative  of  the  latter. 
(Hackett  v.  Belden,  10  Ab.  N.  S.  123.) 

It  is  not  necessary  that  the  executors  of  a  plaintiff  dying  after  judgment  should 
be  formally  substituted  as  parties,  before  the  court  can  entertain  a  motion  to  set 
aside  the  judgment  as  void.     (Blodget  v.  Blodget,  12  Ab.  N.  S.  481.) 

It  is  not  a,  matter  of  defence  to  an  action,  that  the  cause  of  action  has  been 
assigned,  pending  the  suit.  In  such  a  ease,  §  121  of  the  Code  provides  for  the 
continuance  of  the  action  in  the  name  of  the  original  party.  (Prouiy  v.  Eaton, 
41  Barb.  409.) 

"Where  an  action  is  commenced  by  service  of  process  upon  only  one  of  several 
defendants  jointly  indebted  as  partners,  and  the  defendant  served  dies  before 
judgment,  and  before  the  others  are  brought  in,  an  order  to  continue  the  action 
against  the  personal  representatives  of  the  deceased  defendant  is  not  proper. 
The  action  should  be  continued  against  the  other  defendants.  (Fine  v.  Righter, 
3  Ab.  Pr.  N.  S.  385.) 

The  Code  of  Ohio  provides  that  where  one  of  several  plaintiffs  or  defendants 
dies,  or  his  powers  as  a  personal  representative  cease,  if  the  cause  of  action  do 
not  admit  of  survivorship,  and  the  court  is  of  opinion  that  the  merits  of  the  con- 
troversy can  be  properly  determined  and  the  principles  applicable  to  the  case 
fully  settled,  it  may  proceed  to  try  the  same  as  between  the  remaining  parties ; 
but  the  judgment  shall  not  prejudice  any  who  were  not  parties  at  the  time  of  the 
trial.     (§  401.) 

The  same  provision  is  found  in  the  Codes  of  Kentucky  (§  558)  and  Kansas  (§  413). 
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cases  there  is  in  fact  no  abatement  as  to  the  survivors ;  and  upon  a 
proper  application  by  either  party,  on  affidavit  showing  the  fact  of  the 
death,  and  that  the  cause  of  action  has  survived,  the  court  will  order 
the  suit  to  proceed,  (g) 

Where  the  cause  of  action  against  a  deceased  party  does  not  survive, 
but  some  third  person  becomes  vested  with  his  interest  or  subject  to 
his  liabilities,  the  complainant  may  elect  to  proceed  without  reviving 
the  suit  against  the  representatives  of  the  deceased  party,  provided  a 
perfect  decree  can  be  made  between  the  survivors  without  bringing 
such  representatives  before  the  court.  (A)  In  such  cases  the  complain- 
ant must  revive  the  suit  against  the  representatives  of  the  deceased 
party,  or  elect  to  proceed  against,  the  surviving  defendants  within  such 
time  as  may  be  deemed  reasonable  by  the  court,  or  the  defendants 
may  revive  the  suit.(i) 

Revival  against  representatives  of  a  deceased  defendant.]  Upon  the 
death  of  a  defendant,  the  court  may,  by  order,  direct  the  suit  to  stand 
revived  against  his  representatives,  upon  the  petition  of  the  com- 
plainant.(A-) 

A  copy  of  such  order  must  be  served  upon  such  representatives,  who 
have  eighty  days  thereafter  to  appear  and  answer  or  disclaim.  If  they 
fail  to  do  so  within  that  time,  the  court,  on  due  proof  of  the  service  of 
such  order,  may  cause  their  appearance  to  be  entered.  In  that  event, 
the  answer  of  the  deceased  party  will  be  deemed  the  answer  of  such 
representatives.  And  if,  in  such  case,  no  answer  has  been  filed  by 
the  deceased  party,  the  court  may,  in  its  discretion,  order  the  bill  to 
be  taken  as  confessed  against  such  representatives,  or  compel  them  to 
answer,  by  attachment  or  otherwise. (I) 

If  the  deceased  party  has  answered,  and  the  complainant  wishes 
to  obtain  a  further  answer  from  his  representatives,  the  petition 
for  revival  must  state  the  matters  as  to  which  a  further  answer  is 
required,  and  a  copy  of  the  petition  must  be  annexed  to  the  copy  of 
the  order  served  on  the  representatives.  In  such  case,  if  the  represent- 
atives do  not  appear  and  put  in  such  further  answer,  or  disclaim, 
within  eighty  days  after  the  service  of  the  petition  and  order,  the 
[*682]  court,  upon  due  proof  of  *such  service,  may  order  the  petition 
to  be  taken  as  confessed,  or  compel  such  further  answer  by  attachment 
or  otherwise. (m) 

{a)  Leggett  v.  Dubois,  2  Paige,  211. 

(h)  Id.  ib.    2  li.  S.  1S4,  i  114,  (orig.  j  108.) 

(j)   M.  ib. 

(*)  2.  It.  S.  184,  i  115. 

U)   Id.  ib.    §9 116,  117, 118,  (orig.  §*  110,  111,  112.) 

(m)  2  E.  S.  148,  »  119,  120,  (orig.  §5 113, 114.) 
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But  as  no  decree  or  order  affecting  the  rights  of  an  infant  can 
become  absolute  against  him  merely  by  a  default,  except  in  those  cases 
where  a  statute  has,  in  express  terms,  made  the  proceedings  conclusive 
against  him,  or  where  it  is  evident  that  the  legislature  intended  to 
preclude  the  rights  of  infants  as  well  as  adults,  it  has  been  decided 
that  an  order  of  revival  cannot  be  entered  against  an  infant  represent- 
ative of  the  deceased  party,  by  default,  under  the  above  sections  of 
the  statute. (n)  If  the  infant  representative  does  not,  within  the  time 
prescribed  by  the  statute,  procure  a  guardian  ad  litem  to  be  appointed, 
and  put  in  an  answer  to  the  petition,  the  complainant  must  proceed  as 
in  other  cases,  to  have  a  proper  guardian  appointed  to  appear  and 
protect  his  rights. (o) 

On  death  of  complainant — cause  of  action  not  surviving.]  When  a 
complainant  dies  and  the  cause  of  action  does  not  survive,  his  repre- 
sentatives may,  on  affidavit  of  his  death,  and  on  motion  in  open  court, 
be  made  complainants  in  the  suit.(p)  The  application  under  this 
section  is  not  required  to  be  made  upon  petition,  but  it  is  best 
to  resort  to  a  petition  instead  of  applying  by  motion. 

The  proper  course  to  be  adopted  by  the  heirs  or  personal  representa- 
tives of  a  deceased  complainant,  to  revive  a  suit  under  this,  section,  is 
for  them  to  apply  to  the  court  upon  a  petition  or  affidavit  stating  the 
death  of  the  complainant,  and  showing  that  they  in  fact  sustain  the 
character  in  which  they  claim  the  right  to  revive.  And  if  they  claim 
the  right  to  revive  as  executors,  it  should  appear  that  they  have  taken 
probate  of  the  will. (q)  Due  notice  of  the  application  should  also  be 
given  to  the  solicitors  of  the  other  parties  who  have  appeared  in  the 
cause  and  who  do  not  join  in  the  application,  so  as  to  give  them  an 
opportunity  to  be  heard  as  to  the  right  of  the  applicants  to  revive. 
The  order  of  revival  should  also  state  the  particular  character  in  which 
they  are  permitted  to  revive  and  continue  the  suit ;  and  the  cause  is 
to  be  entitled  accordingly  in  all  subsequent  orders  and  proceedings 
therein. (r)  Where  a  person  claiming  to  be  devisee  of  a  deceased  com- 
plainant who  had  filed  a  bill  to  redeem,  obtained  on  an  ex  parte 
motion,  an  order  to  revive  the  suit  in  her  favor,  it  was  held  that  the 
defendant  might,  at  the  hearing,  object  that  the  suit  was  not  legally 
revived,  (s) 

*The  personal  representatives  of  a  deceased  sole  complainant  [*683] 

(ji)  Wilkinson  v.  Parish,  3  Paige,  655. 

(o)  Id.  ib. 

(p) 2  K.  S.  184,  » 121,  (orig.  { 115.) 

(g)  Douglass  v.  Sherman.  2  Paige,  362.    1  P,  Wms.  753. 

(r)  Id.  ib. 

(s)  Id.  S58. 
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may  be  substituted  as  complainants  on  motion  or  petition  under  the 
above  section.  But  if  the  other  parties  in  the  cause  who  have 
appeared,  do  not  join  in  the  application,  they  must  have  due  notice 
of  it.(t) 

Where  a  bill  is  filed  for  a  partition  of  real  estate,  and  for  an  account 
of  the  rents  and  profits  received  by  the  defendant,  and  the  suit  after- 
wards abates  by  the  death  of  the  complainant,  the  heir  at  law  may 
apply,  by  petition,  to  revive  the  suit  so  far  as  relates  to  the  partition 
of  the  estate  and  the  rents  and  profits  subsequent  to  the  descent  to  the 
heir,  without  joining  with  the  personal  representatives  of  the  original 
complainant  who  are  entitled  to  the  rents  and  profits  which  accrued 
before  that  time.(w) 

Upon  a  revival  by  the  representatives  of  a  deceased  complainant, 
they  may  be  permitted,  if  necessary,  to  amend  the  bill.(c)  But  this 
provision  relates  only  to  such  amendments  as  the  deceased  party  might 
have  made  if  living;  and  does  not  authorize  the  insertion  of  any 
matters  by  way  of  amendment  which  have  arisen  since  the  filing 
of  the  original  bill.(w)  Nor  can  the  original  pleadings  and  proceedings 
be  altered  or  amended  by  inserting  the  names  of  the  new  com- 
plainants.^*) 

The  defendants  may  be  compelled  to  answer  the  amended  bill,  and 
the  cause  will  proceed  to  issue  and  a  hearing,  as  in  ordinary  cases. (y) 

By  surviving  complainant  against  representatives  of  deceased  com- 
plainant.'] If  the  representatives  of  a  deceased  complainant  do  not 
cause  themselves  to  be  made  complainants  within  eighty  days  after 
the  death  of  the  decedent,  the  surviving  complainant  may  proceed  to 
make  them  defendants  in  the  suit,  as  in  cases  where  the  repre- 
sentatives of  a  deceased  defendant  are  made  parties. (2) 

It  has  been  held,  that  under  this  section  a  suit  may  be  revived  by  a 
surviving  complainant  against  the  infant  representatives  of  a  deceased 
complainant,  by  petition  and  the  service  of  an  order.  The  petition 
must  contain  substantially  the  same  facts  which  are  required  to  be  set 
forth  in  a  bill  of  revivor,  and  must  also  state  that  eighty  days  have 
elapsed  since  the  death  of  the  deceased  complainant,  and  that  his 
representatives  have  not  caused  themselves  to  be  made  complainants ; 
and  a  copy  of  the  order  must  be  served  upon  the  parties  against  whom 

[f)   White  v.  Bnloid,  2  Paige,  175. 

(M)  Hoffman  v.  Tre'dwell,  6  Paige,  308. 

(»)  2  E.  S.  184,  S  1-21,  (orig.  5  115.) 

(w)  Douglass  v.  Sherman,  2  Paige.  358. 

(x)  Id.  363. 

[v)  2  E.  S.  185,  J 122,  (orig.  5  Hi;.) 

(*)  Id.  ib.  J 123,  (orjg.  $  117.) 
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the  revival  is  sought. (a)  If  the  representatives  of  the  deceased  party 
[*684]  neglect  to  appear  *and  answer  the  petition,  or  to  disclaim,  the 
order  that  the  suit  stand  revived  becomes  absolute  against  them,  by 
default,  in  case  they  are  adults ;  and  a  formal  appearance  may  be 
entered  for  them. (6)  But  no  decree  or  order  of  revival  can  be  made 
against  an  infant,  by  default.  If  he  neglects  to  appear  and  procure 
the  appointment  of  a  guardian,  the  same  steps  for  the  appointment  of 
a  guardian  ad  litem  must  be  taken  as  in  other  cases  where  an  infant 
neglects  to  appear.(c) 

By  defendant,  against  representatives  of  deceased  complainant. ~\  If 
upon  the  death  of  a  complainant  there  is  no  surviving  complainant,  or 
he  neglects  or  refuses  to  proceed  against  the  representatives  of  the 
deceased  complainant,  as  defendants,  the  court,  upon  the  petition  of 
the  original  defendant,  may  order  such  representatives  to  show  cause, 
at  a  certain  day  to  be  named  in  such  order,  why  the  suit  should  not 
stand  revived  in  their  names,  or  the  bill  be  dismissed,  as  far  as  the 
interests  of  such  representatives  are  concerned.  If  no  such  cause  is  then 
shown,  the  court,  upon  proof  of  the  reasonable  service  of  a  copy  of  the 
order  upon  such  representatives,  may  order  the  revival  of  the  suit  in 
their  names,  or  the  dismissal  of  the  bill  with  costs,  or  otherwise. (d)  (14) 

Under  these  sections,  the  representatives  of  the  deceased  complainant 
will  not  be  permitted  to  elect  either  to  have  the  suit  stand  revived  in 
their  names  or  to  have  the  bill  dismissed  as  to  them;  but  after 
a  decree  by  which  the  defendant  has  acquired  an  interest,  he  has 
a  right  to  revive  the  suit  upon  a  petition  and  order,  if  the  complainant 
or  his  representatives  neglect  to  revive. (e) 

{a)  Wilkinson  v.  Parish,  3  Paige,  653. 

(b)  Wilkinson  v.  Parish,  3  Paige,  653. 

(c)  Id.  ib. 

(tl)  2  R.  S.  185,  »  124,  125,  (orig.  «  118, 119.)     Sec  Adamson  v.  Hull,  Tur.  &  Euss.  258.    Bol- 
ton v.  Bolton,  2  Sim.  &  Stn.  371.    Canham  v.  Vincent,  6L-ond.  Jurist,  1206. 
(e)   Rogers  v.  Paterson,  4  Paige,  409. 


(14)  When  a  suit  in  equity  abates  by  the  death  of  a  sole  plaintiff,  before  decree, 
the  only  remedy  of  the  defendants  is  under  the  statute  (2  R.  S.  185)  by  petition 
to  the  court,  for  an  order  requiring  the  personal  representatives  of  the  deceased 
to  show  cause  why  the  suit  should  not  stand  revived  in  their  names,  or  the  bill  be 
dismissed,  so  far  as  the  interests  of  such  representatives  are  concerned.  (Banta 
v.  Marcellus,  2  Bai'b.  373.)  Upon  such  a  petition,  the  court  is  authorized,  if  no 
cause  be  shown  to  the  contrary,  to  order  the  revival  of  the  suit  in  the  names  of 
the  personal  representatives,  or  the  dismissal  of  the  bill-,  with  costs,  or  otherwise. 
(Ib.)  And  where  such  personal  representatives  express  no  desire  to  prosecute  the 
suit  further,  but  concede  that  a  prosecution  of  it  by  them  would  not  benefit  the 
estate  of  their  testator,  the  court  will  direct  the  bill  to  be  dismissed,  so  far  as  their 
interests  are  concerned,  with  costs  to  be  paid  out  of  the  estate.     (Ib.) 

The  defendant  cannot  move  to  dismiss  the  complaint,  in  an  action  which  survives 
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By  defendant  surviving.]  If  a  defendant  dies  and  the  cause  of  action 
does  not  survive,  and  the  complainant  neglects  or  refuses  to  procure 
an  order  for  the  jevival  of  the  suit,  the  court  may  order  it  ,to  stand 
revived  upon  the  petition  of  a  surviving  defendant,  against  the  repre- 
sentatives of  the  deceased  party.  Such  surviving  defendant  may 
proceed  against  such  representatives  in  the  same-  manner  as  a  com- 
plainant, to  compel  them  to  appear,  abide  the  answer  of  the  deceased 
party,  or  answer,  if  an  answer  is  required,  or  to  have  the  bill  or  his 
petition  taken  as  confessed  against  them.  And  the  court  may,  in  its 
discretion,  stay  the  suit  as  against  him  until  such  proceedings  shall 
have  been  had.(/) 

In  the  case  of  Pumpetty  v.  Brinckerhoff,(g)  the  bill  affected  both 
[*685]  *real  and  personal  estate.  M.  R.  a  defendant,  devised  and 
bequeathed  all  her  interest  in  the  subject  matter  of  the  suit,  to  certain 
persons  other  than  her  heirs  at  law  and  next  of  kin,  and  then  died. 
The  complainants  neglected  to  revive.  The  executrix,  devisees,  and 
legatees  of  M.  R.  applied  by  petition,  under  the  above  sections  of  the 
statute,  for  an  order  that  the  suit  stand  revived  against  them.  The 
chancellor  decided  that  so  far  as  respected  the  real  estate,  it  having 
been  devised  out  of  the  line  of  descent  under  the  statute,  the  suit 
could  not  be  revived  under  those  sections  of  the  statute,  but  must  be 
revived  by  a  bill  of  supplement  and  revivor.  He  therefore,  under  the 
general  prayer  in  the  petition,  ordered  the  complainants  to  revive  the 
suit  within  eighty  days  against  the  real  and  personal  representatives 
of  M.  R.  or  that  the  bill  be  dismissed  with  costs. 

By  and  against  whom  suits  suits  may  be  revived.]  (15)     Upon  a  bill  for 

(/)  2  R.  S.  185,  »  126,  127,  (orig.  »  120,  121.) 

{y)  In  Chancery,  Sept,  4, 1843.    Ex  relatione  Julius  Rhoades,  Esq. 


the  death  of  the  plaintiff,  until  the  action  has  been  revived.  If  the  defendant 
•wishes  to  proceed  with  the  case,  he  should  procure  an  order  requiring:  the  per- 
sonal representatives  of  the  plaintiff  to  show  cause  why  the  suit  should"  not  stand 
revived  in  their  names,  or  the  complaint  be  dismissed.    (Jwrms  v.  Felcli,  14  Ab.  46.) 

(15)  An  assignee  of  an  executor  cannot  revive  the  action.  (Rogers  v.  Adriance, 
22  How.  Pi-.  97.)  Where  the  testator  had  commenced  an  action  on  a  mortgage, 
but  had  died  during  the  pendency  of  the  suit,  and  the  mortgagor  was  found  to  be 
one  of  the  executors  under  the  will,  it  was  held  that  the  other  executor  could 
revive  the  action  and  continue  it  against  the  mortgagor  and  co-executor,  to  compel 
the  discharge  of  the  mortgage.  (McGregor  v.  McGregor,  35  N.  Y.  218.)  In  a  suit 
to  foreclose  a  mortgage,  brought  by  a  special  receiver,  the  original  plaintiff  having 
died  pending  the  action,  it  was  held  that  his  successor  could  continue  the  action  in 
the  name  of  the  original  plaintiff,  by  supplemental  complaint.  (Palmer  v.  Murray, 
18  How.  Pr.  545.) 

Upon  a  motion  to  be  allowed  to  continue  an  action,  made  by  the  administrator 
of  a  deceased  party,  the  merits  of  the  action  cannot  be  tried.  If  the  affidavits 
show  a  cause  of  action  which  survives,  the  representatives  must  be  allowed  to 
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revive  and  continue  the  suit.  ( Wing  v.  Ketcham,  3  How.  Pr.  385  ;  S.  C.  2  Code  R. 
7. )  On  a  motion  by  an  heir,  for  leave  to  file  a  supplemental  complaint  and  con- 
tinue a  suit  brought  by  her  ancestor,  the  widow  need  not  join,  or  be  made  a  party. 
(Ash  v.  Cook,  3  Ab.  389.) 

It  is  requisite,  under  §  121  of  the  Code,  as  well  as  under  the  Revised  Statutes, 
that  persons  asking  to  be  made  plaintiffs  should  show,  clearly,  that  they  have 
succeeded  to  the  rights  of  the  deceased  plaintiff,  before  they  can  be  admitted  to 
the  litigation.  (St.  John  v.  Croel,  10  How.  Pr.  253.)  And  when  it  is  doubtful 
who  are  the  real  successors,  several  parties  proposing  to  be  substituted,  it  rests 
in  the  discretion  of  the  court  to  allow  the  substitution,  or  not.     (lb.) 

In  case  of  the  death,  marriage  or  other  disability  of  a  party,  the  action  may,  in 
the  cases,  and  in  the  manner,  mentioned  in  §  121  of  the  Code,  be  continued  by  or 
against  his  representative,  or  successor  in  interest.  In  case  of  any  other  transfer  of 
interest,  the  action  must  be  continued  in  the  name  of  the  original  party,  or  the 
court  may  allow  the  person  to  whom  the  transfer  is  made,  to  be  substituted  in  the 
action.     (Code,  §  121.) 

It  has  been  held  that  this  section  contemplates  a  transfer  other  than  by  death  ; 
contemplates  an  existing  pending  action,  and  the  substitution  of  one  person  in  the 
place  of  another  ;  not  a  case  where  the  action  has  abated  by  the  death  of  a  party. 
(Kissam  v.  Hamilton,  20  How.  Pr.  369.) 

Where  one  of  the  parties,  jointly  interested  as  tenant  in  common  with  others, 
dies  dtiring  the  pendency  of  the  suit,  the  whole  cause  of  action  survives  to  the 
survivors,  and  they  should  continue  the  action  without  uniting  the  representatives 
of  the  decedent.  (Bucknam  v.  Brett,  35  Barb.  596 ;  S.  C.  22  How.  233 ;  13  Ab. 
119.) 

Where  a  defendant  interpose  a  counterclaim,  for  a  cause  of  action,  which  sur- 
vives, and  the  action  abates  by  the  death  of  the  defendant,  the  representatives  of 
the  defendant  may  revive  the  suit,  against  the  wishes  of  the  plaintiff.  (Liver- 
more  v.  Bainbridge,  42  How.  53 ;  S.  C.  affirmed  43  id.  272 ;  49  N.  Y.  125.) 

When  a  receiver  of  an  insurance  company  is  appointed  pending  an  action  in 
which  the  company  is  plaintiff,  the  receiver  may  continue  the  action  in  the  name 
of  the  original  party.     (Albany  City  Ins.  Co.  v.  Van  Vranken,  42  How.  281.) 

If  a  sheriff  dies  pending  an  action  prosecuted  in  his  name  under  §  238  of  the 
Code,  it  is  not  proper  to  substitute  his  personal  representatives,  nor  the  claimant 
for  whose  benefit  the  action  was  brought,  but  the  successor  in  office  of  the  sheriff 
should  be  substituted,  under  2  Revised  Statutes,  388,  §  14.  (Orser  v.  Qlenville 
Woolen  Co.  11  Ab.  N.  S.  85.) 

In  Shearman  v.  Coman,  (22  How.  517,)  where  the  plaintiff  assigned  the  demand 
in  suit  absolutely,  the  court,  on  motion  of  the  defendant,  ordered  that  the  com- 
plaint be  dismissed,  unless  the  assignee  should  be  substituted.  But  in  a  later 
case,  (Emmet  v.  Bowers,  23  How.  300,)  it  was  held  by  the  superior  court  of  New 
York,  that  where,  pending  an  action,  the  cause  of  action  has  been  transferred  by 
the  plaintiff,  the  action  must  continue  in  the  name  of  the  original  plaintiff,  unless 
the  transferee  applies  to  be  substituted  as  plaintiff. 

Where  a  party  is  made  plaintiff  under  §  121  as  the  successor  in  interest  of  the 
original  plaintiff,  he  is  bound  by  all  the  acts  of  the  latter,  and  is  not  entitled  as  a 
party  brought  in  as  defendant  is,  to  open  former  proceedings.  (Thwing  v. 
Timing,  9  Ab.  323 ;  S.  C.  18  How.  Pr.  458.) 

In  Oh  io,  an  order  to  revive  may  be  made  on  the  motion  of  the  adverse  party,  or 
of  the  representative  or  successor  of  the  party  who  died,  or  whose  powers  ceased, 
suggesting  his  death,  or  the  cessation  of  his  powers,  which,  with  the  names  and 
capacities  of  his  representatives  or  successor,  shall  be  stated  in  the  order.  (Code, 
§  404.)  Upon  the  death  of  the  plaintiff,  the  action  may  be  revived  in  the  names 
of  his  representatives,  to  whom  his  right  has  passed.  Where  his  right  has  passed 
to  his  personal  representatives',  the  revivor  must  be  in  his  name.  Where  it  has 
passed  to  his  heirs  or  devisees,  who  could  support  the  action  if  brought  anew,  the 
revivor  may  be  in  their  names.  (lb.  §  407.)  Upon  the  death  of  a  defendant  in 
an  action  wherein  the  right,  or  any  part  thereof,  survives  against  his  personal 
representative,  the  revivor  must  be  against  him ;  and  it  may  also  be  against  the 
heirs,  or  devisees,  of  the  defendant,  or  both,  when  the  right  of  action,  or  any  part 
thereof,  survives  against  them.     (lb.  §  408.) 

The  Code  of  Kentucky  contains  substantially  the  same  provisions,  (Code,  §§  561, 
565,  566 ;)  also  the  Code  of  Kansas,  (§§  416,  419,  420.) 

On  the  death  of  a  plaintiff,  if  the  cause  of  action  survive,  the  sole  acting  executor 
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an  account  and  distribution  of  an  estate,  if  one  of  the  distributees 
dies  pending  the  suit,  it  must  be  revived  against  his  personal  represent- 
atives, and  not  against  his  next  Mn.(A) 

Where,  by  the  death  of  a  party,  his  interest  or  title  to  the  property 
in  controversy  is  transmitted  to  the  representative  which  the  law  gives 
or  ascertains,  the  proceedings  may  be  continued  in  favor  of  such  rep- 
resentative by  a  bill  of  revivor  or  a  petition  under  the  statute. (i) 
Thus,  if  a  suit  abates  after  a  decree  affecting  both  real  and  personal 
property,  it  may  be  revived  by  the  heirs  or  personal  representatives, 
or  by  either.(ft)  Accordingly,  if  a  bill  is  filed  for  a  partition  of  real 
estate  and  for  an  account  of  the  rents  and  profits,  and  the  suit  after- 
wards abates  by  the  death  of  the  complainant,  his  heir  at  law  may 
revive  the  suit  so  far  as  relates  to  the  partition  of  the  estate,  and  the 
rents  and  profits  subsequent  to  the  descent  of  such  heir ;  and  the 
personal  representatives  may  revive  as  to  the  rents  and  profits  which 
accrued  before  that  time.(Q 

The  executrix  of  a  mortgagor,  or  his  grantee,  having  no  interest  in 
the  premises,  is  not  entitled  to  redeem,  and  cannot  revive  a  suit  for 
that  purpose  commenced  by  his  testator  in  his  lifetime. (m) 

After  a  decree  to  account,  either  party  may  revive. (re)  (16) 

(7i)  Jenkins  v.  Freyer,  4  Paige,  47. 

(i)    Douglass  v.  Sherman,  2  Paige,  358. 

(1)  Owing's  case,  1  Bland,  409. 

(!)    Hoffman  v.  Trerhvell,  6  Paige,  308. 

(m)  Douglass  v.  Shnrman,  2  Paige,  358. 

(re)  Griffith  v.  Bronaugh,  1  Bland,  548. 


may  be  allowed  to  continue  it  -without  joining-  executors  who  have  not  qualified. 
(Laws  of  1S38,  ch.  149  ;  Moore  v.  Willelt,  2  Hilt.  522.) 

An  order  of  revivor  in  the  name  of  A.,  "  as  executor  "  of  a  deceased  plaintiff, 
standing  in  full  force  at  the  time  of  the  trial,  is  conclusive  to  show  that  the  action 
has  been  properly  revived,  and  that  A.  can  recover  all  that  the  testator  might 
have  recovered.     (UnderhiU  v.  Crawford,  29  Barb.  664;  S.  C.  18  How.  Pr.  112.) 

In  order  to  the  revival  of  an  action,  which  has  abated  by  the  plaintiff's  death, 
there  must  be  a  privity  between  him  and  the  proposed  new  party.  If,  after  the 
plaintiff's  death,  an  executor  is  appointed,  who  does  not  revive  the  suit,  but  there 
is  a  transfer  of  the  right  and  subject  of  action,  the  assignee  cannot  revive  the  suit. 
(Rogers  v.  Adriance,  22  How.  Pr.  97.) 

(16)  In  case  of  the  death  of  a  party  after  an  order  of  reference,  and  partial  trial 
before  the  referee,  if  the  action  is  revived,  the  case  proceeds  in  all  respects  as  if 
the  substituted  party  had  been  in  from  the  beginning.  The  order  of  reference 
continues  in  force,  and  the  proceedings  already  had  are  operative  and  valid. 
(Moore  v.  Hamilton,  44  N.  Y.  666.) 
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CHAPTER  I. 

BILL  OP  REVIVOR. 

Sect.  1.  When  Proper. 

2.  When  Unnecessary. 

3.  Who  entitled  to  File. 

4.  Against  whom  to  be  Filed. 

5.  Form  op. 

6.  Filing,  Subpcena,  Appearance,  etc. 

7.  Order  to  Revive. 

8.  Demurrer,  and  Plea  to. 

9.  Answer. 

10.  Replication. 

11.  Hearing. 

12.  Effect  of  Revivor. 


SECTION    I. 

WHEN   PROPER. 


We  have  already  stated  in  what  cases  a  revivor  of  a  suit  is  necessary, 
and  when  it  may  be  revived  by  petition  under  the  statute.  (Ante, 
Vol.  I.  p.  679,  680.)  It  remains  to  be  shown  when  a  suit  may  be 
revived  by  a  bill  of  revivor. 
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*  It  is  to  be  observed  that  the  statute  authorizing  the  [*Vol.  II,  34] 
revival  of  suits  on  a  summary  application  to  the  court  by  petition, 
although  intended  to  provide  a  substitute  for  a  bill  of  revivor,  does  not 
prohibit  such  a  bill  in  any  of  the  cases  coming  within  the  provisions  of 
the  statute.  A  bill  may  therefore  be  filed  whenever  there  is  a  proper 
case  for  it,  notwithstanding  the  statute  has  provided  another  method 
of  reviving  a  suit,  by  a  cheaper  and  more  simple  process.  (1)     But  if  a 


(1)  The  Code  (§  121)  provides  one  general  mode  of  proceeding  to  revive  or  con- 
tinue a  suit,  as  follows  :  "  No  action  shall  abate  by  the  death,  marriage  or  other 
disability  of  a  party,  or  by  a  transfer  of  any  interest  therein,  if  the  cause  of  action 
survive  or  continue.  In  case  of  death,  marriage  or  other  disability  of  a  party, 
the  court,  on  motion,  at  any  time  within  one  year  thereafter,  or  afterwards  on  a 
supplemental  complaint,  may  allow  the  action  to  be  continued  by  or  against  his 
representatives  or  successor  in  interest.  In  case  of  any  transfer  of  interest,  the 
action  shall  be  continued  in  the  name  of  the  original  party ;  or  the  court  may 
allow  the  person  to  whom  the  transfer  is  made  to  be  substituted  in  the  action." 

The  same  section  provides  that  at  any  time  after  the  death,  marriage  or  other 
disability  of  the  plaintiff,  the  court,  upon  notice  to  such  persons  as  it  may  direct, 
and  upon  application  of  any  person  aggrieved,  may,  in  its  discretion,  order  that 
the  action  be  deemed  abated,  unless  the  same  be  continued  by  the  proper  parties, 
within  a  time  to  be  fixed  by  the  court,  not  less  than  six  months,  nor  more  than 
one  year  from  the  granting  of  the  order.  If  a  plaintiff  in  ejectment  shall  die  after 
judgment,  his  successor  in  interest,  whether  by  grant,  devise  or  inheritance,  may 
revive  the  judgment  and  enforce  the  same  by  execution,  on  motion,  within  one 
year  after  such  death,  or  afterwards  on  supplemental  complaint. 

And  it  also  provides  that  where  an  intestate,  not  being  an  inhabitant  of  the 
state,  shall  die  out  of  this  state,  not  leaving  assets  therein,  and  there  shall  be 
pending  in  the  supreme  court,  or  in  the  court  of  appeals,  an  appeal  brought  by 
such  intestate,  from  a  judgment  against  him,  the  court  in  which  the  appeal  is 
pending  may  order  the  judgment  affirmed,  with  costs,  unless  the  attorney  for 
such  intestate,  on  appeal,  shall  procure  the  action  to  be  affirmed  within  six  months 
after  notice  to  perfect  such  appeal,  by  the  substitution  of  a  representative  of  such 
intestate  in  the  action. 

In  Midgeway  v,  Bulkley,  (7  How.  Pr.  270,)  this  section  of  the  Code  is  said  to  be, 
for  the  most  part,  a  re-enactment  of  the  provisions  of  the  Revised  Statutes  in  rela- 
tion to  the  abatement  of  suits  in  equity.     (2  R.  S.  184,  §§  107  to  119.) 

Although  the  petition,  formerly  in  use  as  a  method  of  revivor,  may  sometimes 
be  resorted  to  still,  where  the  provisions  of  the  Code  do  not  furnish  an  adequate 
remedy,  yet,  as  a  general  rule,  both  the  petition  and  the  bill  of  revivor  have 
become  obsolete.     (Van  Sant.  Eq.  Pr.  309.) 

It  has  been  held  that  it  was  the  design  of  the  coditiers,  by  §  121  of  the  Code,  to  - 
do  away  with  the  practice  which  previously  prevailed  in  regard  to  mere  bills  of 
revivor,  and  to  substitute  in  its  place  the  practice  of  equity  in  reference  to  sup- 
plemental bills.  (Beach  v.  Reynolds,  64  Barb.  506  ;  S.  C.  53  N.  Y.  1.)  The  Code 
has  placed  supplemental  complaints,  complaints  for  revivor  and  supplement,  and 
for  mere  revivor,  all  upon  the  same  footing  as  to  the  practice.  To  tile  a  supple- 
mental complaint  in  either  case,  leave  of  the  court  is  necessary.  (lb.)  The  right 
to  set  up  new  matter  by  supplemental  complaint  is  not  absolute,  but  is  within  the 
discretion  of  the  court ;  and  it  may  deny  the  revivor  and  continuation  of  a 
suit.     (lb.) 

The  rule  as  to  parties  is  now  very  nearly  the  former  chancery  rule  ;  and  when 
the  Code  is  silent,  the  chancery  practice  is  to  be  followed.  And.  when  a  suit  has 
been  suspended  over  a  year  after  the  death  of  a  party,  and  the  action  is  continued 
by  a  supplemental  complaint  after  the  close  of  the  year,  the  former  chancery 
practice  is  to  be  followed.     (Greene  v.  Bates,  7  How.  Pr.  296.) 

In  Chapman  v.  Foster,  (15  How.  Pr.  241,)  where  one  of  several  defendants 
died  during  the  pendency  of  a  reference,  the  cause  of  action  surviving,  and  the 
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bill  of  reviyor  is  filed  in  a  case  where  an  application  by  petition  -would 
do  as  well,  the  court  would  doubtless  consider  that  circumstance  in 
connection  with  the  question  of  costs. 

There  are  many  cases,  however,  in  which  a  bill  of  revivor  is  the  only 
remedy.  Thus,  if  the  parties  against  whom  the  suit  is  sought  to  be 
revived  are  beyond  the  jurisdiction  of  the  court,  or  cannot  be  found, 
to  be  served  with  the  order,  the  suit  cannot  be  revived  on  petition ;  as 
the  statute  authorizing  proceedings  by  petition  has  not  provided  for 
any  proceedings,  by  advertisement  or  otherwise,  against  absentees ; . 
and  the  general  act  as  to  proceedings  against  absent  defendants, 
speaks  only  of  such  proceedings  after  the  filing  of  a  bill.  In  such 
cases,  therefore,  a  formal  bill  of  revivor  must  be  filed,  and  the  like 
proceedings  had  to  obtain  the  appearance  of  the  defendants  as  are 
required  in  the  case  of  absent,  concealed,  or  non-resident  defend- 
ants.(a)  So,  where  supplementary  matter  must  be  combined  with 
that  appropriate  to  a  pure  case  of  revivor,'  a  bill  must  be  resorted 

(a)  Wilkinson  v.  Parish,  3  Paige,  653. 


plaintiff  neglected  to  have  the  decedent's  representatives  substituted,  within  the 
year,  or  to  proceed  with  the  suit,  the  surviving'  defendant  moved  to  have  the  com- 
plaint dismissed,  as  against  himself ;  the  court  gave  the.  plaintiff'  sixty  days  in 
which  to  file  a  supplemental  complaint  and  bring  in  the  persons  representing  the 
interest  of  the  decedent,  with  the  direction  that,  on  the  failure  of  the  plaintiff  so 
to  do,  the  complaint  should  be  dismissed,  with  costs. 

In  the  United  States  courts,  "whenever  a  suit  shall  become  abated  by  the 
death  of  either  party,  or  by  any  other  event,  the  same  may  be  revived  by  a  bill 
of  revivor,  or  by  a  bill  in  the  nature  of  a  bill  of  revivor,  as  the  circumstances  of 
the  case  may  require,  filed  by  the  proper  parties  entitled  to  revive  the  same ; 
which  bill  may  be  filed  in  the  clerk's  office  at  any  time  ;  and  upon  suggestion  of 
the  facts,  the  proper  process  or  subpoena  shall,  as  of  course,  be  issued  by  the 
clerk,  requiring  the  proper  representative  of  the  other  party  to  appear  and  show 
cause,  if  any  he  have,  why  the  cause  should  not  be  revived.  And  if  no  cause  be 
shown  at  the  next  rule  day,  which  shall  occur  after  fourteen  days  from  the  time 
of  the  service  of  the  same  process,  the  suit  shall  stand  revived,  as  of  course." 
.(Equity  Rule  66.) 

In  Maine,  bills  may  be  revived,  in  proper  cases,  by  an  amendment  filed  with 
the.  clerk,  on  which  a  subpoena  and  other  process  may  issue,  and  be  served  as  in 
case  of  an  original  bill ;  and  the  appearance  shall  be  entered,  and  the  like  pro- 
ceedings be  had  as  on  original  bills,  so  far  as  they  have  not  before  taken  place, 
or  in  the  manner  required  by  statute.     (Rule  of  Chancery,  21 ;  37  Maine,  590.) 

In  New  Hampshire,  "  no  proceeding  in  equity  shall  be  abated,  if  the  person  who 
shall  become  interested  shall,  on  his  petition,  briefly  setting  forth  his  relation  to 
the  cause,  be  admitted  to  prosecute  or  defend  as  a  party  thereto  ;  nor  if  such  per- 
son, upon  petition  of  the  adverse  party,  briefly  stating  his  relation  to  the  cause, 
shall  be,  by  order  of  the  court,  duly  notified  to  appear  therein.  If  the  person 
so  notified  shall  neglect  to  appear,  the  bill  shall  be  taken,  as  against  him,  as  con- 
fessed."    (Rule  28 ;  38  N.  Hamp.  610.) 

In  Massachusetts,  by  Rule  7  in  Chancery,  when  any  party  shall  die,  a  sugges- 
tion of  the  fact  may  be  made,  in  writing,  and  entered  on  the  docket,  and  it  shall 
then  be  lawful  for  the  clerk,  during  vacation,  upon  application,  to  issue  process, 
to  bring  into  court  the  representative  of  such  deceased  party. 
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to. (b)  So,  on  a  proper  application  by  an  heir  at  law  to  revive  under 
the  statute,  if  either  his  legitimacy  or  his  alienage  is  disputed,  the 
court,  in  its  discretion,  may  deny  the  application,  and  direct  a  formal 
bill  of  revivor  to  be  filed ;  so  as  to  enable  the  defendant,  either  by 
plea  or  answer,  to  contest  his  right  to  revive. (c)  And  as  the  statute 
authorizing  the  revival  of  suits  by  petition  does  not  apply  to  the 
abatement  of  a  suit  by  the  marriage  of  a  female  complainant,  but 
only  to  revivals  of  suits  which  have  abated  by  the  death  of  a  party,  the 
proper  course  in  such  a  case  is  to  proceed  by  bill  of  revivor.(d)  But  if 
a  female  complainant  marries  pending  a  suit,  and  afterwards,  before 
revivor,  her  husband  dies,  a  bill  of  revivor  becomes  unnecessary,  her 
incapacity  to  prosecute  the  suit  being  removed.  The  subsequent  pro- 
ceedings ought,  however,  to  be  in  the  name,  and  with  the  description, ' 
which  she  has  acquired  by  the  marriage. (e) 

*For  costs.]  In  general,  the  court  will  not  permit  a  [*Vol.  II,  35] 
suit  to  be  revived  for  the  purpose  of  deciding  the  question  of  costs 
only;(/)  the'  general  rule  being  that  if  a  party  die  before  taxation  of 
costs,  there  can  be  no  revivor  in  respect  of  costs  only  against  his  per- 
sonal representatives^  g)  The  rule  does  not,  of  course,  apply  where 
anything  else  is  directed  by  the  decree,  which  remains  unexecuted.  If 
by  the  decree  the  party  is  to  pay  a  sum  of  money — or  if  a  duty  is 
decreed — if  he  is  to  deliver  over  a  bond,  or  deed,  or  writings — or  if  any- 
thing is  annexed  to  the  decree  besides  costs  —  the  suit  may  be 
revived.(Zi)  It  is  to  be  remarked,  also,  that  the  rule  applies  only  to  costs 
which  remain  untaxed  at  the  time  when  the  abatement  takes  place. 
If  they  have  been  actually  taxed,  there  may  be  a  revivor  for  them.(i) 

Whether  the  abatement  occurs  by  the  death  of  the  party  who  is  to 
pay,  or  of  the  party  who  is  to  receive  the  costs,  makes  no  difference 
with  respect  to  the  above  rule.  (A) 

The  only  exceptions  to  the  general  rule  above  laid  down,  that  there 
can  be  no  revivor  for  costs  only  which  have  not  been  taxed  before  the 
abatement  happened,  are  where  they  are  directed  to  be  paid  out  of  a 
particular  estate  or  fund,(£)  or  are  decreed  against  an  executor,  out  of 

(&)  Donglass  v.  Sherman,  2  id.  360. 

(c)  Id.  364. 

Id)  Quackenbush  v.  Leonard,  10  Paige,  131.    Dnrbaine  v.  Knight,  1  Vernon,  318. 

(c)  Godbin  v.  Earl  Ferrars,  Mitt'.  47,  note. 

(/)  Mitf.  202.    2  Eq.  Ca.  Ab.  3.    Jupp  v.  Geering,  5  Mad.  375. 

ig)  Id.  ib.  Hall  v  Smith,  1  Bro.  C.  U.  4.38.  2  Mer.  113.  3  Mad.  377.  3  Ves.  195.  But  see 
Travis  v.  Waters,  1  John.  Oil.  Kep.  85. 

(7i)  For.  Horn.  181.    Johnson  v.  Peck,  2  Ves.  465. 

(j)  Lowten  v.  Corporation  of  Colchester,  2  Mer.  114.  Edgill  7.  Brown,  1  Dick.  62  Blower 
v.  Morrets,  3  Atk.  772. 

(k)  3  Dan.  199.    Jupp  v.  Geering,  5  Mad.  375. 

tf)  Blower  v.  Morrets,  3  Atk.  772.  Kemp  v.  Mackrell,  id.  812.  Johnson  v.  Leake,  cited  3 
Atk.  773. 
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assets ;(?«)  in  which  cases  they  are  considered  as  a  charge  or  lien  on 
the  estate,  and  not  upon  the  person,  and  therefore  do  not  come  within 
the  principle  of  courts  of  law  (on  analogy  to  which  the  rule  is  founded,) 
that  actio  personalis  moritur  cum  persona. 

What  abatements,  may  be  remedied  by.]  With  respect  to  the  species 
of  abatement  which  may  be  remedied  by  bill  'of  revivor,  it  is  laid  down 
that  whenever  a  suit  abates  by  death,  and  the  interest  of  the  deceased 
is  transmitted  to  that!  representative  which  the  law  gives  or  ascertains 
— as  an  heir  at  law,  executor  or  administrator — so  that  the  title  cannot 
be  disputed,  at  least  in  the  court  of  chancery,  but  the  person  in  whom 
the  title  is  vested  is  alone  to  be  ascertained,  the  suit  may  be  continued 
by  bill  of  revivor  merely.(w)  (2)  So,  also,  if  a  suit  abates  by  the 
marriage  of  a  female  complainant,  and  no  act  is  done  to  affect  the 
rights  of  the  party  but  the  marriage,  no  title  can  be  disputed ;  the 
[*Vol.  II,  36]  person  of  the  husband  *being  the  sole  fact  to  be  ascer- 
tained, the  suit  may  be  continued  in  this  case  likewise,  by  the  bill  of 
revivor  merely,  (o)  (3) 

It  is- otherwise,  however,  as  respects  representatives  who  become  so 
by  devise,  grant,  or  other  title  which  may  be  contested  in  the  suit. 
In  such  cases  an  original  bill  in  the  nature  of  a  bill  of  revivor  and 
supplement  must  be  filed,  on  which  the  question  of  title  may  be  put  in 
issue  and  litigated. (p)  Cases  of  bankruptcy  and  insolvency  are  of  this 
kind.(g)  (4) 

(m)  Beanies  on  Costs,  eel.  1840,  p.  132. 
(n)  Mitf.  69. 

(o)  Mitf.  69.    2  Dan.  Pi-.  1!>8S. 
(p)  Douglass  v.  Sherman,  2  Paige,  360,  361. 

(?)  Monteith  v.  Taylor,  9  Ves.  615.  Mendham  v.  Robinson,  lily.  &  Keen,  317.  Bainbridge 
v.  Blair,  Yonngo,  389. 

(2)  Story  Eq.  PI.  §  364  ;  2  Dan.  Ch.  Pr.  3d  Am.  ed.  1587  ;  Freemsterv.  Markham, 
2  J.  J.  Marsh.  303 ;  Boyntoii  v.  Boynton,  1  Foster,  246. 

A  suit  for  usury  must  be  revived  in  the  name  of  the  executor  or  administrator, 
and  not  in  the  name  of  the  heir.  (Meek  v.  Ealy,  2  J.  J.  Marsh.  33].)  But  if  an 
action  to  redeem  mortgaged  premises  is  abated  by  the  death  of  the  plaintiff,  his 
heirs  may  renew  the  suit  by  a  bill  of  revivor.  (Putnam  v.  Putnam,  4  Pick.  139. 
See  Pell  v.  Elliott,  Hopk.  86 ;  Randolph  v.  Bieketison,  5  Paige,  517 ;  Thompson 
v.  Hill,  5  Yerg.  418.)  So,  if  the  plaintiff,  in  an  action  for  the  rescission  of  a  con- 
tract relating  to  lands  dies,  the  action  should  be  revived  in  the  names  of  the  heirs, 
and  not  of  the  executors.  If  the  defendant  dies,  it  is  error  to  take  a  decree 
against  his  heirs  until  they  are  served  with  process  or  have  answered.  (Kincart 
v.  Sanders,  2  A.  K.  Marsh.  26.  See  Hallett  v.  Hallett,  2  Paige,  16;  Jackson  v. 
Freyer,  4  id.  51 ;  Kellar  v.  Beelor,  5  Monroe,  574 ;  Wilkinson  v.  Perrin,  7  id.  217 ; 
Coons  v.  Nail,  4  Litt.  264 ;  Smith  v.  Manning,  9  Mass.  422.)  If  a  suit  abates 
after  a  decree  affecting  both  real  and  personal  property,  it  may  be  revived  either 
by  the  heirs  or  personal  representatives.     (Owing 's  Case,  1  Bland,  409.) 

(3)  Boynton  v.  Boynton,  1  Foster,  246  ;  2  Dan.  Pr.  1588.  The  object  of  the  bill 
of  revivor  is  to  bring  the  husband  before  the  court.  (1  Smith  Ch.  Pr.  516 ;  Story 
Eq.  PI.  §  364 ;  Campbell  v.  Bowne,  5  Paige,  34.) 

(4)  Thus,  where  a  bill  was  tiled  against  husband  and  wife,  to  foreclose  a  niort- 
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It  is  generally  necessary,  in  order  to  entitle  a  party  to  revive,  that 
there  should  be  a  privity  between  him  and  the  individual  whose  death 
has  caused  the  abatement.  It  is  upon  this  ground  held  that  where 
the  interest  of  a  complainant  suing  in  autre  droit  determines,  the  suit 
must  be  continued  by  supplemental  bill,  and  not  by  bill  of  revivor.(r) 
It  seems,  however,  that'the  rule  will  not  hold  where  a  man  files  a  bill 
,  as  administrator,  and  dies.  In  such  cases  the  administrator  de  bonis 
non  may  sustain  a  bill  of  revivor,  although  there  is  no  actual  privity 
between  him  and  the  original  complainant. (s)  (5) 

Where  a  suit  is  abated  by  the  bankruptcy  or  insolvency  of  a  sole 

(r)  Mitf  51.    Coop.  Eq.  11,  75. 
(s)  Mitf.  51,  n.    2Eq.  Ca.  Abr.  3. 


gage  executed  by  them,  but  before  a  decree  was  obtained  in  that  suit,  the  hus- 
band was  declared  a  bankrupt,  and  the  whole  interest  of  both  defendants  in  the 
mortgaged  premises,  except  the  wife's  inchoate  light  of  dower,  was  vested  in  the 
assignee  in  bankruptcy,  it  was  held  that  the  proper  course  for  the  complainant 
was,  to  file  a  supplemental  bill,  in  the  nature  of  a  bill  of  revivor,  to  revive  and 
continue  the  proceedings  against  the  assignee  in  bankruptcy,  as  the  party  upon 
whom  the  equity  of  redemption  had  been  cast  by  operation  of  law.  (Johnson. v. 
Fitzhugh,  3  Barb.  Ch.  360.) 

"Where  a  creditor's  bill  is  filed  against  a  debtor,  who  afterwards  obtains  a  dis- 
charge in  bankruptcy,  the  plaintiff,  if  he  wishes  to  contest  the  validity  of  the 
discharge,  should  file  a  supplemental  bill,  setting  out  the  commencement  of  the 
original  suit,  the  subsequent  decree  in  bankruptcy,  the  discharge  and  the  facts 
relied  upon  to  avoid  it,  and  should  make  the  assignee  and  the  bankrupt  parties 
thereto.     (Penniman  v.  Norton,  1  Barb.  Ch.  246 ;  Alcott  v.  Avery,  id.  347.) 

But  if  he  merely  wishes  to  proceed  against  the  property,  he  must  revive  the  suit ' 
against  the  assignee  alone,  stating  the  discharge  as  a  reason  for  proceeding  no 
farther  against  the  bankrupt.     And  if  the  assignee  has  sold  his  interest  in  the 
propei-ty,  that  fact  should  be  shown,  and  the  purchaser  made  a  party  to  the  suit, 
instead  of  the  assignee.     (lb.) 

When  the  complainant  in  a  partition  suit  dies,  and  his  devisee  files '  a  bill  to 
revive  and  continue  the  proceedings  in  the  original  suit,  the  bill,  although  it  is  so 
far  an  original  bill  that  the  validity  of  the  devise  may  be  contested  thereon,  is  in 
reality  a  bill  to  revive  and  continue  the  proceedings  in  the  original  suit ;  and  if 
the  defendant  does  not  deny  the  validity  of  the  devise,  upon  which  the  right  of 
the  new  complainant  to  revive  and  continue  the  original  suit,  and  to  have  the 
benefit  of  the  proceedings  therein  rests,  such  suit  may  be  revived  upon  motion ; 
without  bringing  the  new  suit  to  a  hearing  upon  such  new  matter.  (McCosker  v. 
Brady,  1  Barb.  Ch.  329 ;  S.  C.  1  N.  Y.  214.)  When  the  right  of  the  devisee  to 
revive  and  continue  the  proceedings  in  the  original  suit,  as  the  proper  represent- 
ative of  the  former  complainant,  is  admitted,  or  has  been  established  by  a  decree 
founded  upon  the  new  matter,  the  new  complainant  is  entitled  to  the  same  benefit 
of  those  proceedings,  so  far  as  his  interest  as  devisee  is  concerned,  as  if  he  had 
^been  in  a  situation  to  continue  those  proceedings  by  a  simple  bill  of  revivor.    (lb.) 

(5)  The  Revised  Statutes  provide  that  no  suit,  commenced  by  executors  or 
administrators,  who  shall  die,  be  removed  or  suspended,  or  who  shall  become 
incapable  of  acting,  shall  be  abated  thereby,  but  may  be  continued  by  the  co- 
executor  or.  administrator,  if  there  be  any,  and  if  there  be  none,  by  and  in  the 
name  of  the  person  who  shall  succeed  the  executor  or  administrator  so  dying, 
removed,  suspended  or  becoming  incapable,  in  the  administration  of  the  same 
estate.     (2  R.  S.  115,  §  14.) 

It  has  been  held  that  the  statute  does  not  compel  the  successor  of  another 
administrator  to  continue  an  action  commenced  by  his  predecessor,  but  the  con- 
tinuance is  optional.     (Bcdne  v.  Pine,  1  Hill,  615.) 
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complainant,  his  assignees  cannot  continue  the  suit  by  bill  of  revivor, 
but  must  do  so  by  original  bill  in  the  nature  of  a  supplemental  bill.(i) 
So,  also,  in  a  suit  relating  to  land,  where  a  complainant  dies,  having 
devised  the  land  which  is  the  subject  of  the  litigation,  the  suit  cannot 
be  continued  by  a  bill  of  revivor,  but  must  be  by  an  original  bill  in  the 
nature  of  a  bill  of  revivor,  (u) 

The  same  rule  applies  to  abatements  occasioned  by  the  death  of 
parties  defendant,  as  well  as  of  parties  complainant. (v)  Therefore,  a 
bill  of  revivor  will  not  lie  against  the  devisee  of  a  defendant,  but  the 
suit  must  be  continued  against  him,  in  the  same  manner  that  it  is 
continued  by  the  devisee  of  a  complainant. (to) 

Not  where  a  defendant  dies  before  appearance.']  Until  a  defendant  has 
appeared,  there  is  no  cause  in  court  against  him.(*)  Therefore,  if  a 
defendant  dies  before  appearance,  the  suit  cannot  be  continued 
against  his  personal  representative  by  bill  of  revivor ;  but  a  bill  ought 
[*Vol.  II,  37]  to  be  filed  *against  him ;  which  will  be  an  original  bill' 
as  far  as  respects  him,  but  a  supplemental  bill  with  respect  to  the 
suit.  (3/) 

For  part  of  matter  in  litigation.]  A  suit  which  has  become  abated 
may  be  revived  as  to  part  only  of  the  matter  in  litigation,  or  as  to  part 
by  one  bill,  and  as  to  the  other  part  by  another.  Thus,  if  the  rights  of 
a  complainant  in  a  suit,  upon  his  death,  become  vested,  part  in  his 
real  and  part  in  his  personal  representative,  the  real  representative 
may  revive  the  suit  so  far  as  concerns  his  title,  and  the  personal  so 
far  as  his  demands  extend.(z)  Therefore,  where  the  complainant's 
intestate  had  obtained  a  decree  against  the  defendant  for  payment  of 
a  sum  of  money,  and  also  for  the  conveyance  of  land  and  delivery  of 
deeds,  but  before  anything  was  done  upon  it  he  died  intestate,  and  the 
complainant  as  his  personal  representative  revived  the  decree,  the 
defendant  objected  that  the  heir  was  not  made  a  party,  and  that  the 
decree  could  not  be  revived  in  parts.  But  the  court  held  that  it  was 
like  a  judgment  at  law  in  waste,  where  there  may  be  two  revivors, 
and  ordered  the  decree  to  be  revived  as  to  the  personalty,  (a) 

So  where  a  bill  is  filed  for  a  partition  of  real  estate,'  and  for  an 
account  of  the  rents  and  profits  received  by  the  defendants,  and  the 

(*)  3  Dan.  201. 

I«)  Mitf.  55.    Backhouse  v.  Midclleton,  1  Ch.  Ca.  175.    3  Ch.  Eep.  39,  b. 
(»)   Page  v.  Page,  Mob.  44.    1  Ch.  Ca.  174,  231, 123.    2  Vern.  548,  672.    1  Vera.  426,  283. 
iw)  Mitf.  56. 
(a:)  3  Dan.  172. 

[y)  Crowfoot  v.  Mander,  9  Sim.  396.    See  Asbee  v.  Shipley,  Mad.  &  Geld.  296.    Stewart  v. 
Nicholls,  Tam.  307.  „  m     ,      „  „  _  . 

(z)  Mitf.  PI.  63.     Ferrers  v.  Cherry,  1  Eq.  Ca.  Abr.  3,  4.  .Hoffman  v.  Tredwell,  6  Paige,  308. 
la)  Coon  Eq.  PI.  71,  and  cases  there  cited.    Ferrers  v.  Cherry,  1  Eq.  Ca.  Abr.  4,  pi.  11. 
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suit  afterwards  abates  by  the  death  of  the  complainant,  the  heir  at  law 
may  apply  by  petition  to  revive  the  suit  so  far  as  relates  to  the  parti- 
tion and  the  rents  and  profits  subsequent  to  the  descent  to  him,  with- 
out joining  with  the  personal  representatives,  who  are  entitled  to  the 
rents  and  profits  which  accrued  before  that  time. (b)  And  if  the 
personal  representatives  neglect  to  revive  the  suit  so  far  as  their  inter- 
ests are  concerned,  the  defendants  may  proceed  as  in  other  cases 
where  the  representatives  of  a  sole  complainant  neglect  to  revive  the 
suit  after  his  death,  (c) 

Not  as  to  part  only  of  proceedings.']  But  although  a  suit  may  be 
revived  as  to  part  of  the  matter  in  litigation,  it  cannot  be  revived  as 
to  a  part  only  of  the  proceedings.  That  is,  a  revivor  cannot  be  made 
to  operate  from  a  particular  period  of  the  cause  only,  but  the  whole 
proceedings,  bill,  answer  and  orders  made  in  the  cause,  must  stand 
revived ;  for  the  revivor  is  but  a  continuance  of  the  same  suit,  and  it 
cannot  be  a  continuation  of  the  same  unless  it  proceeds  from  where 
the  other  left  off.(d) 

*On  bill  and  cross  bill.]  Whenever  there  is  an  original  [*Vol.  II,  38] 
bill  and  a  cross  bill  thereto,  if  an  abatement  takes  place,  there  must 
generally  be  a  bill  of  revivor  in  each  cause.  But  if  the  bills  relate  to 
an  account,  and  there  is  a  decree  for  an  account,  the  two  causes  become 
thereby  so  consolidated  that  one  bill  of  revivor  praying  for  a  revivor 
of  the  whole,  will  revive  both  causes.(e) 

Must  be  a  matter  to  be  litigated.]  In  order  to  authorize  a  revivor  of 
a  suit  it  is  necessary  there  should  be  a  matter  to  be  litigated.  Thus, 
a  bill  will  not  lie  upon  an  abatement,  after  answer,  to  a  bill  of  discov- 
ery^/) 

To  revive  several  suits.]  Where  one  decree  had  been  taken  in  several 
suits,  and  an  abatement  afterward  occurred,  it  was  held  that  one  bill 
of  revivor  was  sufficient,  (g) 

(6)  Hoffman  t.  Tredwell,  6  Paige,  308. 
(c)  Id.  ib. 
Id)  For.  Rom.  174. 
(e)  Story's  Eq.  PI.  296. 

(/)  Well  Eq.  PI.  213.    Gould  v.  Barnes,  Dick.  133.    Sampson  v.  Overton,  id.  ib.    Dodson 
v.  Jnda,  10  Ves.  31. 
{g)  Moore  v.  Elkingtou,  2  Beavan,  574. 
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SECTION    II. 

WHEN   BILL    OF  REVIVOR   UNNECESSARY. 

It  is  not  every  death  of  a  party  to  a  suit  which  occasions  such  an 
abatement  as  will  suspend  the  proceedings  ;  and  if  the  interest  of  the 
party  dying  so  determines  that  it  can  no  longer  affect  the  suit,  and  no 
person  becomes  entitled  thereupon  to  the  same  interest — which 
happens  in  the  case  of  a  tenant  for  life,  or  a  person  having  a  temporary 
or  contingent  interest,  or  an  interest  defeasible  on  a  contingency — 
the  suit  does  not  so  abate  as  to  require  any  proceeding  to  warrant  the 
prosecution  of  the  suit  against  the  remaining  parties  ;  but  if  the  party 
dying  be  the  only  complainant,  or  only  defendant,  there  must  be 
necessarily  an  end  of  the  suit — no  subject  of  litigation  remaining. (h) 

So  if  the  whole  interest  of  the  party  dying  survives  to  another 
party,  so  that  no  claim  can  be  made  by  or  against  the  representatives 
of  the  party  dying — as  if  a  bill  be  filed  by  or  against  joint  tenants, 
and  one  dies — the  suit  may  be  continued  by  or  against  the  survivor, 
without  revivor,  (i)  And  where  the  suit  is  by  or  against  trustees  or 
executors,  and  one  dies,  not  having  possessed  any  of  the  property  in 
[*Vol.  II,  39]  question,  or  done  *any  act  relating  to  it  which  may  be 
questioned  in  the  suit,  or  by  or  against  husband  and  wife  in  right  of 
the  wife,  and  the  husband  dies  under  circumstances  which  admit  of 
no  demand  by  or  against  his  representatives,  the  proceedings  do  not 
abate ;  although  the  wife  is  not  bound  to  continue  the  suit  unless  she 
thinks  proper  to  do  so.  (k) 

So  if  a  surviving  party  can  sustain  the  suit — as  in  the  case  of  several 
creditors,  complainants,  on  behalf  of  themselves  and  other  creditors — 
no  bill  of  revivor  is  necessary,  because  the  representatives  of  the 
deceased  complainant  may  come  in  under  the  decree. (I)  Yet  if  one 
of  the  original  complainants,  in  such  a  suit,  dies  after  the  decree,  his 
personal  representative  may,  if  he  thinks  proper,  revive  the  suit,  (to) 

If  the  complainant  in  a  bill  of  interpleader  dies  after  a  decree  that 

(ft)  Mitf.  PI.  58. 

(j)   Fallows  v.  Williamson,  11  Ves.  309.    Boddy  t.  Kent,  1  Mer.  364.    But  the  case  is  differ- 
ent with  respect  to  tenants  in  common.    Ibid. 
(k)  Mitf.  PI.  59.    2  R.  S.  184,  §  113,  (or;g.  §  107.) 
(l)   Boddy  v.  Kent,  supra, 
(m)  Bnruey  v.  Morgan,  1  Sim.  &  Stu.  358. 
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the  defendants  interplead,  there  will  be  no  abatement  of  the  suit ;  for 
by  such  a  decree  the  suit  is  terminated  as  to  the  complainant,  though 
the  litigation  may  still  continue  between  the  defendants  under  the 
decree  of  interpleader ;  and  in  that  event  the  cause  may  still  proceed, 
without  any  revivor  against  the  representatives  of  the  complainant.(w) 


SECTION    III. 

WHO   ENTITLED   TO  PILE. 

Parties  generally.']  Where  a  bill  of  revivor  is  filed  by  any  one  who 
was  not  a  party  to  the  original  suit,  either  as  the  representative  of  a 
deceased  party  or  otherwise,  all  of  the  other  parties  to.  such  original 
suit  who  have  any  interest  in  the  further  proceedings  therein  should 
be  made  parties  to  such  bill,  either  as  complainants  or  defendants,  (o) 

1.  Before  decree.]  Where  an  abatement  of  a  suit  takes  place  before 
decree,  the  only  persons  entitled  to  revive,  where  the  abatement  has 
occurred  by  the  death  of  a  sole  complainant,  is  the  representative,  real 
or  personal,  as  the  case  may  be,  of  such  complainant ;  unless  indeed 
the  bill  was  originally  filed  by  the  complainant  in  a  representative 
capacity,  viz..  as  executor  or  administrator  of  a  person  deceased ;  in 
which  case  the  party  to  revive  will  be  the  individual  in  whom  the  repre- 
[*Vol.  II,  40]  sentation  of  the  ^deceased  person  is  vested,  and  not 
the  representative  of  the  original  complainant ;  unless  such  representa- 
tive is  also  clothed  with  the  character  of  representative  of  the  original 
testator  or  intestate.  Thus,  if  a  bill  is  filed  by  the  administrator  of 
a  creditor  who  dies,  the  bill  of  revivor  must  be  filed,  not  by  his  personal 
representative,  but  by  the  administrator  de  bonis  non  of  the  credi- 
tor.^) (6) 

(M)  Story's  Eq.  PI.  295. 

(o)  The  Farmers'  Loan  and  Trust  Co.  v.  Seymour,  9  Paige,  538. 

[p)  3  Dan.  203.    Eq.  Ca.  Abr.  3. 


(6)  Where  a  bill  for  partition  is  filed,  and  the  plaintiff  subsequently  dies,  and 
his  devisee  thereupon  files  a  bill  to  revive  and  continue  the  proceedings  in  the 
original  suit,  it  is  no  objection  to  this  last  bill  that  the  plaintiff  is  an  infant,  and 
was  therefore  incapable  of  commencing  an  original  suit  for  the  partition  of  lands. 
(McOosJcer  v.  Brady,  1  Barb.  Ch.  329 ;  S.  C.  3  Denio,  310  ;1N.T.  214.) 
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If  a  husband  die  seized  of  land,  the  death  of  the  wife  pending  a  suit 
in  this  court  for  her  dower  will  not  deprive  her  personal  representa- 
tives of  the  arrears  due  at  the  time  of  her  death ;  but  they  may  revive 
the  suit  for  the  purpose  of  obtaining  such  arrears  of  dower.  But 
where  the  husband  did  not  die  seized  of  the  premises,  if  a  suit  by  the 
wife  for  dower  abates  before  her  right  to  dower  is  established,  her 
personal '"representatives  are  not  entitled  to  any  arrears,  and  therefore 
cannot  revive.(g') 

On  death  of  one  of  several  complainants.]  If  the  abatement  has 
occurred  in  consequence  of  the  death  of  one  of  several  complainants, 
the  suit  may  be  revived  by  the  representative  of  the  deceased  com- 
plainant, either  in  conjunction  with,  or  separately  from,  the  surviving 
complainants,  who  must,  however,  be  parties,  (r) 

It  seems,  also,  that  where  one  of  several  complainants  dies,  whereby 
the  suit  becomes  abated,  one  of  the  surviving  complainants  may,  if  the 
other  refuse  to  join,  file  a  bill  of  revivor  alone,  making  the  other  sur- 
viving complainants  who  refuse  to  join,  as  well  as  the  representatives 
of  the  deceased  complainant,  defendants  to  such  bill.(s) 

On  death  of  corporation  sole.]  In  the  case  of  a  bill  by  a  corporation 
sole,  the  death  of  a  complainant  occasions  an  abatement ;  but  a  mate- 
rial distinction  arises  with  respect  to  the  person  entitled  to  revive  or 
continue  the  suit.  If  the  complainant  was  entitled  to  the  subject 
matter,  for  his  own  benefit,  the  suit  may  be  revived  by  his  personal 
representative.  But  if  the  complainant  was  only  entitled  in  his  cor- 
porate capacity,  for  the  benefit  of  himself  and  successors,  his  successor 
is  the  person  who  ought  to  continue  the  suit,  which  he  must  do  by 
means  of  an  original  bill  in  the  nature  of  a  supplemental  bill.(^) 

On  marriage  of  female  complainant.']  When  the  abatement  is  occa- 
sioned by  the  marriage  of  a  female  complainant,  the  suit  may  be 
revived  by  the  husband  and  wife  jointly ;  or  if  the  property  in  litiga- 
tion be  the  wife's  separate  property,  the  bill  of  revivor  must  be  filed 
[*Vol.  II,  41]  on  the  part  of  *the  wife,  by  her  next  friend.  The  bill, 
however,  in  such  case,  can  hardly  be  a  bill  of  revivor  alone,  but  must 
be  accompanied  by  a  supplementary  statement  to  show  the  settle- 
ment under  which  the  wife  became  entitled  to  a  separate  estate. (w) 

Upon  death  of  defendant]  "Where  the  abatement  has  occurred  by 
the  death  of  a  defendant  before  he  has  obtained  an  interest  in  the 

(<?)  Johnson  v.  Thomas,  2  Paige,  377. 

(r)  Fallowes  v.  Williamson,  11  Ves.  309. 

(s)   Finch  v.  Lord  Winchelsea,  1  Eq.  Ca.  Abr.  2. 

(«)    3  Dan.  204.    1  id.  28. 

(M)  3  Dan.  204 
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further  prosecution  of  the  suit  by  a  decree,  the  suit  can  only  be 
revived  by  the  complainant,  or  those  claiming  under  him.('u)  It  can- 
not be  revived  on  a  bill  filed  by  the  representative  of  the  defendant, 
against  the  complainant. (w) 

The  provision  of  the  Revised  Statutes  authorizing  the  defendants,  or 
the  surviving  defendant,  to  revive  the  suit  where  the  complainant,  or 
his  representatives,  neglect  to  revive  the  same,  does  not  extend  to 
the  case  of  an  abatement  of  the  suit  by  the  death  of  all  the  defendants 
therein. (a;) 

Revivor  by  defendant.']  In  no  case,  before  decree,  can  a  defendant, 
or  those  claiming  under  him,  revive  a  suit  by  bill  of  revivor  ;{y)  as  the 
ground  upon  which  a  defendant  can  revive  must  be  that  he  has  some 
interest  under  the  decree. (z)  He  may,  however,  proceed  by  petition 
under  the  statute  ;(a)  by  virtue  of  which,  upon  an  abatement  before 
decree,  the  complainants  or  their  representatives  may  be  compelled  to 
revive  within  a  reasonable  time  or  be  precluded,  and  their  bill  be  dis- 
missed ;  or,  upon  a  decree  in  a  case  where  the  defendant  has  acquired 
an  interest  and  is  entitled  to  revive,  he  may  be  permitted  to  revive 
the  suit  himself,  on  petition,  and  in  a  summary  manner.(&)  And  it 
has  been  held  that  under  the  sections  of  the  statute  just  referred  to,  it 
is  not  optional  with  the  representatives  of  the  deceased  complainant 
either  to  have  the  suit  revived,  or  to  have  the  bill  dismissed  as  to 
them.(c) 

If,  after  an  order  that  the  complainant  revive  the  suit,  or  that  his 
bill  be  dismissed,  has  been  made,  the  complainant  files  a  bill  of  revivor, 
but  omits  to  obtain  an  order  to  revive,  the  defendant  may  again  move 
that  the  complainant  obtain  an  order  to  revive,  in  a  given  time,  or 
that  the  original  bill  and  bill  of  revivor  may  be  dismissed,  (d)  (7) 

{v)  3  Dan.  205. 

(w)  Sonillard  v.  Dias,  9  Paige,  393. 
(»)  Id.  ib. 

(y)  3  Dan.  205.    Welf.  PI.  213.    Coop.  Eq.  PI.  68,  69.    Beames  on  Pleas,  297.    Sonillard  v. 
Dias,  9  Paige,  393.    See  Aldrklge  v.  Dunn,  7  Blackf.  249. 
(2)  Horwood  v.  Schmedes,  12  Ves  311. 
(o)  2  R.  S.  185,  »  124,  125,  (orig.  »  118,  119.) 
(6)  See  Rogers  v.  Paterson,  4  Paige,  415.    3  Dan.  208. 

(c)  Id.  409. 

(d)  Bolton  v.  Bolton,  2  Sim.  &  Stu.  371. 


(7)  To  entitle  a  defendant  to  file  a  bill  of  revivor,  where  the  adverse  party  neg- 
lects to  revive,  such  defendant  must  show  that  he  has  an  interest  in  the  revival 
of  the  suit.  (Anderson  v.  White,  10  Paige,  575.)  A  defendant  may  revive  in  all 
cases,  after  decree,  upon  the  neglect  of  the  adverse  party  to  do  so,  where  he  can 
be  benefited  by  further  proceedings  in  the  suit.  (Ib.)  Thus  he  may  revive  for 
the  purpose  of  enabling  him  to  appeal,  if  he  has  no  other  remedy  and  an  appeal 
will  lie.     (Ib.) 
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*2.  After  decree.]  Although  the  general  rule  is  strict  [*Vol.  II,  42] 
that,  before  decree,  a  defendant  cannot  sustain  a  bill  of  revivor,  the 
case  is  different  after  decree,  and  the  suit  may  then  be  revived  at  the 
instance  of  a  defendant,  if  the  complainants,  or  those  standing  in  their 
right,  neglect  to  do  it ;  for  then  the  rights  of  the  parties  are  ascertained, 
and  complainants  and  defendants  are  equally  entitled  to  the  benefit  of 
the  decree,  and  have  a  right  to  revive  it.(e) 

But  it  is  a  general  rule  that  the  complainant  is  entitled  to  revive,  in 
the  first  instance,  if  he  wishes  to  do  so ;  and  that  a  defendant  cannot 
revive  except  upon  default  by  the  complainant  to  do  so.(/)  But  in  a 
case  where  both  parties  have  a  right  to  insist  that  the  suit  shall  be  re- 
vived, if  the  complainant  does  not  revive  it  within  a  reasonable  time, 
the  defendant  may  revive. {g) 

If  the  abatement  occurs  by  the  death  of  a  defendant,  the  suit  may 
be  revived  at  the  instance  of  his  representative  ;(h)  provided  he  has 
an  interest.(i)  And  the  right  is  not  limited  to  cases  where  there  has 
been  a  decree  for  an  account. (k)  By  the  modern  decisions  it  has  been 
extended  to  every  case  in  which  the  defendant  can  derive  a  benefit 
from  the  further  proceeding.  (I) 

It  is  absolutely  necessary,  however,  that  the  person  applying  to  re- 
vive should  have  some  interest  under  the  decree,  i.  e.  an  interest  in 
the  further  prosecution  of  the  suit.  Where  the  object  of  the  revivor  is 
not  to  continue  the  suit,  but  merely  to  put  an  end  to  an  injunction, 
and  to  be  allowed  to  proceed  at  law,  a  bill  of  revivor  by  the  defendant 
will  be  liable  to  a  demurrer. (m)  The  defendant  must  proceed  to  get 
rid  of  the  injunction  in  the  ordinary  way  ;(w)  i.  e  by  moving  that  the 
complainant,  or  his  representatives,  revive  the  suit  within  a  reasonable 
time  or  that  the  injunction  be  dissolved.(o) 

If  some  of  the  complainants  entitled  to  file  a  bill  of  revivor  refuse  to 
join  in  it,  they  may  be  made  parties  defendants. (p) 

If  one  of  two  tenants  in  common,  complainants,  dies,  his  repre- 
sentative must  revive,  because  a  right  descends  to  such  representative. 
[*Vol.  II,  43]  And  *if  the  surviving  tenant  in  common  revive  alone, 
he  must  make  the  representative  of  the  deceased  tenant  a  defend- 

(e)    Mitf.  PI.  79.    Kent  v.  Kent,  Prec.  in  Ch.  197.    Rogers  v.  Paterson,  4  Paige,  409.    Anon. 
3Atk.  691.    2  Vern.  219,  296.    Storv  Eq.  PI.  5  372. 
(/)  Horwood  v.  Schmedes,  12  Ves.  311. 

(?)  Qnackenbnsh  v.  Leonard,  10  Paige,  131.    Leggett  v.  Dubois,  2  Paige,  211. 
(ft)   Williams  v.  Cool;c,  10  Ves.  401. 
(i)    Finch  v.  Lord  Winchelsea,  1  Eq.  Ca.  Ab.  2. 
I*)  Id. ib. 

»)    Story's  Eq.  PI.  300.    Welf.  Eq.  PI.  212. 
(m)  Horwood  v.  Schmedes,  12  Ves.  311. 
(?j)  Id.  ib. 

(o)  Leggett  v.  Dubois,  2  Paige,  211. 
(p)  Finch  v.  Winchelsea,  1  Eq..  Abr.  2,  p.  17.    Welf.  Eq.-  PI-  210. 
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ant.(g)  Upon  a  creditor's  bill  any  creditor,  after  lie  has  proved  his 
debt  before  the  master  under  a  decree,  may  revive.(r)  And  if  one  of 
the  complainants  in  a  suit  of  that  nature  dies,  his  personal  repre- 
sentative may  revive. (s) 

The  party  seeking  to  revive  must  claim  only  by  operation  of  law.(i) 
Therefore,  upon  the  death  of  an  administrator,  after  decree,  a  bill  of 
revivor  does  not*  lie  by  an  administrator  de  bonis  rum. (u)  So,  on  the 
death  of  the  administrator  of  a  creditor,  revivor  does  not  lie  by  his 
executor,  he  not  being  the  personal  representative  of  the  creditor.(p) 
Neither  can  the  committee  of  a  complainant  become  lunatic  since  the 
filing  of  the  bill,(w)  or  a  purchaser  from  the  complainant,  (a;)  or  a 
devisee, (y)  or  assignees  under  an  insolvent  debtor's  act,  or  the  assignees 
of  a  bankrupt,  who  supply  the  place  of  former  assignees,  revive ;  for 
in  each  of  these  cases  the  interest  devolves  otherwise  than  by  the  mere 
act  of  law,  and  there  is  no  privity,  (z) 

If  an  abatement,  takes  place  after  decree,  and  the  complainant  files 
a  bill  of  revivor,  but  neglects  to  obtain  the  order  to  revive  upon  the  expi- 
ration of  the  usual  time,  the  defendant  may,  if  himself  entitled  to  file 
a  bill  of  revivor,  move  that  the  suit  may  be  revived,  and  that  he  may 
be  at  liberty  to  carry  it  on. (a) 

In  a  suit  by  husband  and  wife  for  the  recovery  of  personal  property 
in  her  right,  if  the  husband  dies,  the  right  survives  to  her  ;  and  upon 
her  death  the  suit  cannot  be  revived  in  the  name  of  the  husband's 
administrator.  (6) 

{q)  Welf.  Eq.  PI.  210. 

(r)  Id.  211.  Pitt  v.  Executors  of  the  Duke  of  Richmond,  1  Eq.  Ca.  Abr.  3.  Dixon  v.  Wyatt, 
4  Mad.  392.    1  Sim.  &  Stu.  494. 

(s)  Barney  v.  Morgan,  1  Sim.  &  Stu.  358.  Honlditch  v.  Donegal,  1  Sim.  479.  Davis  v.  Wil- 
liams, id.  5. 

(i)  1  Eq.  Ab.  2.    Mitf.  70.    Welf.  Eq.  PI.  211. 

(m)  Hnggins  v.  York  Buildings  Co.  2  Eq.  Abr.  3. 

{V)  2  Eq.  Abr.  3. 

(TO)  Welf.  PI.  212. 

(%)  Id.  ib.    Anon.  2  Ereem.  132.    Dunn  v.  Allen,  1  Vern.  436. 

(i/)  Huet  v.  Lord  Say  &  Sele,  Sel.  Ca.  Ch.  53. 

(2)  Anon.  1  Atk.  88.     Harrison  v.  Ridley.  Com.  589. 

{a)  Whitchear  v.  Hughes,  1  Dick.  283. 

(6)  Vaughan  v.  Wilson,  4  Hen.  &  Munf.  452. 
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[*Vol.  II,  44]  *  SECTION    IV. 

AGAINST  WHOM  TO  BE  FILED. 

On  death  or  marriage  of  complainant.]  If  the  abatement  has  been 
caused  by  the  death  or  marriage  of  a  sole  complainant,  and  the  suit 
is  to  be  continued  by  the  representatives  of  the  original  complainant, 
or  by  the  husband  and  wife,  all  the  defendants  to  the  original  bill  must 
be  parties  to  it.(c)  And  so  they  must,  if  the  abatement  has  been 
caused  by  the  death  or  marriage  of  one  of  several  complainants,  and 
the  suit  is  continued  by  the  surviving  complainants  and  the  represent- 
atives of  the  deceased  complainant,  or  by  the  husband  and  wife  in 
conjunction  with  the  other  complainants.  If  the  suit  is  continued  either 
by  the  surviving  complainants  alone,  or  by  the  representatives  of  the 
deceased  complainant  alone,  the  representatives  of  the  deceased  com- 
plainant in  the  one  case,  or  the  surviving  complainants  in  the  other, 
must  be  made  defendants  to  the  bill  of  revivor,  in  conjunction  with  the 
original  defendants.(d)  Thus,  if  one  of  several  tenants  in  common, 
complainants,  dies,  and  a  bill  of  revivor  is  filed  by  his  representa- 
tives, the  survivor,  if  not  a  co-complainant,  must  be  a  defendant.(e) 

And  so,  if  in  the  case  of  the  marriage  of  a  female,  one  of  several 
complainants,  the  suit  is  continued  either  by  the  husband  and  wife 
alone,  or  by  the  other  complainants  alone,  the  other  complainants  in 
the  one  case,  or  the  husband  and  wife  in  the  other,  must  be  defendants, 
as  well  as  the  original  defendants. (/) 

On  death  of  defendant.]  (8)  Where  the  abatement  is  caused  by  the 
death  of  one  of  several  defendants,  and  the  suit  is  revived  by  the  com- 
plainant in  the  original  suit,  it  is  only  necessary,  in  a  simple  bill  of 
revivor,  to  bring  the  representatives  of  the  decedent  before  the  court ; 
without  making  the  surviving  defendants  parties,  (g)    And  the  same 

(c)  3  Dan .  210.    Bnt  If  a  defendant  who  has  not  answered  is  omitted,  it  will  not  be  a  ground 
of  demurrer.    Oxburgh  v.  Finchani,  1  Vern.  308. 
(<f)  Id.  ib. 

(ei  Fallows  v.  Williamson,  11  Ves.  30fi. 
(/)  3  Dan.  211. 
(g)  Farmers'  Loan  and  Trnst  Co.  v.  Seymonr,  9  Paige,  538.    3  Dan.  211. 


(8)  In  Massachusetts,  the  executors  of  a  deceased  defendant  in  an  equity  suit 
may  be  brought  in  by  a  bill  of  revivor,  although  no  service  has  ever  been  made 
on  the  testator.     (Heard  v.  March,  12  Gush.  580.) 
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principle  is  applicable  to  a  supplemental  bill  in  the  nature  of  a  bill  of 
[*Vol.  II,  45]  ^revivor,  to  revive  or  continue  the  suit  against  the 
devisee  or  assignee,  of  one  of  the  original  parties.  (A) 

Where  bill  is  filed  after  decree.]  "Where  a  bill  of  revivor  is  filed  after 
decree,  all  persons  interested  in  carrying  the  decree  into  effect  must  be 
made  parties  to  the  bill  of  revivor.  The  bill,  however,  will  not  be 
liable  to  demurrer  for  want  of  a  party  who  was  not  before  the  court  at 
the  time  of  the  abatement,  although  the  suit  may  have  been  imperfect 
for  want  of  such  party ;  for  it  is  not  the  office  of  a  bill  of  revivor  to  cor- 
rect such  imperfection. (i) 

Husband  and  wife.]  It  is  said  that  if  a  bill  be  exhibited  against 
husband  and  wife,  and  the  husband  dies,  the  suit  is  abated,  and  a 
bill  of  revivor  must  be  filed  against  the  wife,  because  she  is  not  obliged 
to  abide  by  the  answer  whicn  was  put  in  for  her  when  under  the 
power  of  her  husband.(A-)  Mr.  Daniell  questions  the  correctness  of 
this,  however,  unless  where  a  new  interest  arises  to  the  wife  upon  the 
death  of  her  husband ;  in  which  case  a  supplemental  bill  must  be  filed 
against  the  wife  for  the  purpose  of  affording  her  an  opportunity  of 
putting  in  another  defence  in  respect  of  her  newly  acquired  interest.(Z) 

But  where  a  suit  is  founded  on  contract,  the  parties  to  that  contract, 
or  their  representatives,  are,  in  general,  the  only  necessary  parties. 
Where  a  bill,  therefore,  was  filed  to  set  aside  a  contract  that  had  been 
entered  into  by  a  defendant  for  the  sale  of  his  wife's  estate,  to  which 
bill  the  wife  was  not  a  party,  and  the  defendant  died,  whereupon  the 
suit  was  revived  against  his  personal  representative  ;  it  was  contended 
that  the  wife  ought  to  have  been  made  a  party  to  the  bill  of  revivor, 
as  she  had  an  interest  in  enforcing  the  contract ;  but  the  court  over- 
ruled the  objection. (to) 

If  after  a  decree  against  husband  and  wife,  where  she  is  administra- 
trix, for  a  demand  out  of  the  assets,  the  wife  dies,  revivor  lies  against 
her  administrator  before  any  further  proceedings  can  be  had  against 
the  husband ;  for  the  assets  of  the  wife  are  primarily  liable  to  satisfy 
the  decree ;  and  the  liability  of  the  husband  in  such  a  case  would  not 
extend  beyond  the  assets  which  came  to  his  or  his  wife's  hands  after 
the  marriage. (n) 

Executors.]     Upon  the  death  of  a  defendant  executor,  whose  repre- 

\ 

(ft)  Farmers'  Loan  and  Trast  Co.  v.  Seymour,  9  Paige,  538. 

(i)  Metcalfe  v.  Metcalfe,  1  Keen,  74. 

(fc)  For.  Bom.  175. 

(i)  3  Dan.  211.    1  id.  218. 

(m)  Humphreys  v.  Hollis,  Jacob,  73. 

(»)  Jackson  v.  Kawlins,  2  Vern.  195,  n.  1. 
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sentatives  do  not  become  the  representatives  of  the  original  testator, 
[*Vol.  II,  46]  revivor  *lies  against  the  representatives  of  the  testator  ; 
and  that,  without  reviving  against  the  representatives  of  the  original 
defendant.(o)  Indeed,  in  such  a  case  the  suit  cannot  be  revived 
against  the  representatives  of  the  defendant  executor,  if  they  do  not 
become  the  representatives  of  the  original  testator. (p) 

Upon  a  bill  for  an  account  and  distribution  of  an  estate,  if  one  of  the 
distributees  dies  pending  the  suit,  it  must  be  revived  against  his 
personal  representatives,  and  not  against  his  next  of  kin.(g) 

Heirs.]  Where  the  personal  representatives  of  a  deceased  party  are 
only  entitled  to  relief  against  the  adverse  party  upon  the  conveyance 
to  him  of  real  estate  which  has  descended  to  the  heirs  at  law  of  the 
decedent,  such  heirs  are  necessary  parties  to  a  bill  of  revivor  filed  by 
such  personal  representatives. (r) 


SECTION   V. 

FORM   OF   BILL. (9) 

Must  pursue  original  bill.]  A  bill  of  revivor  must  pursue  the  original 
bill,  and  if  there  is  any  variance  between  them,  the  defendant  may 
demur. (s)  It  must  state  the  original  bill  and  the  several  proceedings 
thereon,  and  the  abatement. (t)  In  making  this  statement,  great  con- 
ciseness is  desirable ;  but  care  must  be  taken  to  set  out  enough  of  the 
original  bill  and  proceedings  to  show  the  complainant's  title  to  revive ; 
otherwise  the  bill  of  revivor  will  be  liable  to  demurrer,  (u) 

Statement  of  former  proceedings.]  The  rule  on  this  point  is  very 
clearly  expressed  by  Lord  Chief  Baron  Gilbert;^)  "Where  a  man 

(o)  Welf.  PI.  211.    3  Atk.  773.    Johnson  v.  Peck,  2  Ves.  465. 

(p)  Id.  212.    Mitf.  78. 

(q)  Jenkins  v.  Freyer,  4  Paige,  47. 

(r)  Sonillard  v.  Dias,  9  Paige,  393. 

(8)  Pi-ac.  Keg.  91. 

(<)  Mitf.  76. 

(«)  Phelps  v.  Sproule,  4  Sim.  318.    And  see  Vigers  v.  Lord  Audley,  9 id.  72. 

(v)  For.  Kom.  209. 


(9)  Upon  a  bill  of  revivor,  the  sole  questions  before  the  court  are,  the  compe- 
tency of  the  parties  to  revive,  and  the  correctness  of  the  frame  of  the  bill  to 
revive.     (Bettes  v.  Dana,  2  Sum.  283.) 

As  to  the  form  of  the  bill  of  revivor  in  the  courts  of  the  United  States.  See  rule 
47  of  Equity  Rules  of  Supreme  Court,  January,  1842. 
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brings  a  bill  of  revivor  grounded  upon  an  original  bill  and  proceed- 
ings, he  needs  to  set  forth,  no  more  thereof,  and  the  best  draftsmen  in 
the  age  have,  in  that  case,  gone  no  further  than  thus:  '■That  your 
orator  in  or  about  such  a  time  exhibited  his  original  bill  of  complaint  in  this 
honorable  court  to  be  relieved  touching  certain  matters  and  things  therein 
contained,  as  by  the  said  bill  duly  filed  and  remaining  of  record  in  this 
[*  Vol.  II,  47]  ^honorable  court,  appears  ;  (and  carry  it  no  further;)  that 
the  defendant  such  a  day  put  in  his  answer,  as  by  the  said  answer  remain- 
ing of  record  appears.  That  witnesses  were  examined,  and  the  cause  being 
at  issue  came  on  to  be  heard  such  a  day,  when  it  was  ordered  and  decreed  so 
and  so,'  And  here  take  in  the  words  of  the  ordering  part  very  shortly, 
and  no  more  than  what  is  material  to  the  revivor." 

Statement  of  abatement,  title,  etc.]  The  bill  having  stated  the  orig- 
inal bill  and  proceedings,  must  state  the  abatement,  and  the  complain- 
ant's title  to  revive. (w)  It  must  show  that  the  complainant  has  a  right 
to  revive  the  suit,  and  that  the  defendants  are  the  proper  persons 
against  whom  the  revivor  should  be. fa)  Thus,  where  an  executor 
applies  to  revive  a  suit,  he  must  show  that  he  has  taken  probate  of 
the  will  of  the  decedent  ;{y)  otherwise  the  bill  will  be  demurrable. (z) 

The  bill  must  charge  that  the  cause  ought  to  be  revived,  and  to  stand 
in  the  same  condition  with  respect  to  the  parties  in  the  bill  of  revivor, 
as  it  was  with  respect  to  the  parties  to  the  original  bill  at  the  time  the 
abatement  happened.(a) 

Prayer.]  The  bill  must  then  pray  that  the  suit  may  be  revived 
accordingly,  or  that  the  defendant  may  show  good  cause  to  the  con- 
trary.^) In  some  cases  it  may  be  necessary  to  pray  that  the  defend- 
ant may  answer  the  bill  of  revivor ;  and  the  prayer  may  vary  accord- 
ing to  any  special  circumstances  of  the  case.  As  where  an  admission 
of  assets,  by  the  representative  of  a  deceased  party,  is  requisite,  it 
must  pray  that  if  the  defendant  do  not  admit  assets  to  answer  the 
purposes  of  the  suit,  the  accounts  may  be  taken. (c) 

If  the  defendant  to  an  original  bill  dies  before  putting  in  an  answer, 
or  after  an  answer  to  which  exceptions  have  been  taken,  or  after  an 
amendment  of  the  bill  to  which  no  answer  has  been  given,  the  bill  of 
revivor,  though  requiring  in  itself  no  answer,  must  pray  that  the- 
person  against  whom  it  seeks  to  revive  the  suit  may  answer  the  orig- 
in) Mitf.  76. 

(x)  Phelps  v.  Spronle,  i  Sim.  318.    Eq.  Abr.  2. 

(j/j  Douglass  v.  Sherman,  2  Paige,  358.    Dick.  58. 

\z)  Humphreys  v.  Incledon,  1  P.  Wnis.  752. 

(a)  Mitf.  76.    Welf.  Eq.  PL  216. 

(6)  M.  ib. 

(c)    Welf.  PI.  216.    Mitf.  76. 
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inal  bill,  or  so  much  of  it  as  the  exceptions  taken  to  the  answer  of  the 
former  defendant  extend  to,  or  the  amendments  remaining  unan- 
swered, (d) 

If  the  bill  seeks  merely  to  revive  the  suit,  it  prays  simply  for  a 
subpoena  to  revive.  If  it  requires  an  answer,  as  in  the  case  of  a  bill 
[*Vol.  II,  48]  against  *an  executor,  requiring  him  to  admit  assets,  it 
should  pray  a  subpoena  to  revive  and  answer. (e) 

Signature  of  counsel.]  A  bill  of  revivor  must  be  signed  by  coun- 
sel^/) 


SECTION     VI. 

FILING,    SUBPCENA,    APPEARANCE',    ETC. 

Filing.]  >  A  bill  of  revivor  is  to  be  filed  in  the  same  manner  as  an 
original  bill.(p')  Whenever  a  bill  of  this  kind  is  necessary,  it  may  be 
filed  of  course,  without  applying  to  the  court  for  leave  to  do  so.(A) 

Subpoena.]  If  a  party  to  the  original  suit  does  not  voluntarily 
appear,  upon  the  filing  of  a  bill  of  revivor,  the  complainant  must 
proceed  by  subpoena  to  obtain  an  appearance  to  the  same.(i)  The  form 
of  the  subpoena  upon  a  bill  of  revivor  is  the  same  as  that  issued  upon 
an  original  bill,  except  that  it  states  the  nature  of  the  bill  to  which 
the  defendant  is  required  to  appear.(ft)  It  is  sued  out  and  served  in 
the  same  manner  as  an  ordinary  subpoena.  (I)  Service  upon  the  solic- 
itor of  the  party  in  the  original  cause  will  not  be  permitted. (m) 

If  the  defendant  in  a  bill  of  revivor  is  absent  or  concealed,  so  that 
the  subpoena  cannot  be  served,  the  complainant  may  proceed  under 
the  statute,  by  publication  of  notice  of  the  order  to  appear,  (n) 

Appearance.]  If  the  defendant  has  been  served  with  process  of  sub- 
poena, and  neglects  to  appear,  his  appearance  may  be  compelled  by 
attachment,  in  the  same  manner  as  upon  an  original  bill.(o) 

(d)  Mitf.76. 

(e)  3  Dan.  215. 
(/)  Id.  ib. 

(»)  See  ante,  Vol.  I.  p.  46. 

(ft)  Pendleton  v.  Fay,  3  Paige,  204. 

(i)   Lawrence  v.  Bolton,  3  Paige,  294.    1  Brown's  Ch.  Pr.  267. 

[k)  3  Dan.  215. 

(I)   id.  ib.    See  ante,  Vol.  I.  pp.  49,  50. 

(?ra)  Brown  v.  Lee,  2  Dick.  545.    Lee  v.  Warner,  id.  546. 

(re)   See  ante,  Vol.  I.  p.  92. 

(o)  See  ante,  Vol.  I.  p.  54  et  seq. 
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By  the  English  practice,  if  the  defendant,  having  been  served  with 
a  subpoena,  neglects  to  appear  within  the  time  limited  thereby,  an 
attachment  may  be  issued  to  take  him  into  custody ;  and  then,  if  he 
is  taken  upon  such  attachment,  and  refuses  or  neglects  to  enter  an 
appearance  within  eight  days  after  the  return  of  such  attachment, 
[*  Vol.  II,  49]  the  complainant  is,  *entitled,  as  of  course,  upon  motion 
or  petition,  to  the  common  order  to  revive. (p) 

Service  of  bill.]  If  the  defendant  in  a  bill  of  revivor  appears,  a  copy 
of  the  bill  must  be  served  upon  him  or  his  solicitor,  in  the  same  manner 
as  in  case  of  an  original  bill.(g)  If  an  injunction  or  ne  exeat  has  been 
issued  and  served,  the  complainant  must  serve  a  copy  of  the  bill  on 
the  defendant's  solicitor  within  six  days  after  the  entry  of  his  appear- 
ance, if  the  solicitors  live  within  twenty  miles  of  each  other,  and  within 
ten  days,  if  they  reside  at  a  greater  distance.  If  a  copy  of  the  bill  is 
not  delivered  within  that  time,  the  defendant  may  apply  to  dissolve 
the  injunction,  or  to  discharge  the  ne  exeat.(r) 

The  bill  should  have  endorsed  upon  it,  at  the  time  it  is  served, 
notice  of  the  rule  to  plead  or  demur  in  ten  days.(s) 


SECTION  VII. 

ORDER  TO  REVIVE. 

If  the  defendant  appears,  and  does  not  within  ten  days  after  service 
of  a  copy  of  the  bill,  plead  or  demur  to  the  same,  the  complainant, 
upon  filing  an  affidavit  of  the  facts,  may  have  an  order  of  course  that 
the  suit  be  revived  and  proceed  in  the  names  of  the  new  parties.(£) 

In  all  cases  where  the  suit  abates,  this  order  to  revive  is  necessary, 
and  it  is  not  regular  to  wait  until  the  hearing  and  then  to  revive  the 
suit  by  decree,  (w) 

If  the  complainant  does  not  proceed  to  obtain  an  order  to  revive,  the 
defendant  may  move  that  he  proceed  to  revive  within  ten  days,  or  that 
the  bill  of  revivor  be  dismissed,  (v)     Or  the  defendant  may  obtain  an 

(p)  3  Dan.  215.     Ord.  of  1833,  No.  8. 

(q)  See  ante,  Vol.  1,  p.  100. 

(r)  Rule  35. 

(s)  See  Rule  23. 

(*)  Rule  23. 

(«)  Day  v.  Potter,  9P;iige,  6*5.    1  Smith,  522. 

(v)  Bolton  v.  Bolton,  2  Sim.  &  Stu.  371.    Howard  v.  Bingham,  4  Sim,  483. 
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order  that  the  Complainant,  within  a  certain  time,  (a  week  in  one  case,) 
procure  an  order  to  revive  the  suit,  or  that  in  default  thereof,  he,  the 
defendant,  be  at  liberty  to  draw  up  such  order,  (w) 

If  the  bill  is  taken  as  confessed,  an  order  of  course  may  be  entered 
[*Vol.  II,  50]  *that  the  suit  starnd  revived. (a;)  So,  if  the  defendant, 
by  his  answer,  consents  to  a  revival  of  the  suit.(y) 

The  order  for  the  revival  of  the  suit  must  be  served  upon  the  oppo- 
site party,  or  his  solicitor,  (z) 

To  prevent  the  order  to  revive,  either  a  plea  or  demurrer  must  be 
put  in  to  the  bill  of  revivor.(a)  The  23d  rule,  as  we  have  already  seen, 
requires  the  defendant  to  plead  or  demur.  The  putting  in  of  an  answer 
is  treated  as  a  waiver  of  objections  to  the  bill,  and  as  an  admission 
that  it  is  a  good  bill  of  revivor,  and  that  it  may  well  be  filed  by  the 
party  complainant ;  upon  which,  notwithstanding  anything  that  may 
be  contained  in  the  answer,  it  is  a  matter  of  course  to  draw  up  the 
order  to  revive. (6)  But  although  a  defendant  cannot,  by  answer,  pre- 
vent the  reviving  of  the  suit,  he  may,  if  required  to  answer  the  bill, 
controvert  in  his  answer  the  complainant's  title  to  revive ;  and  if 
he  does  so,  and  succeeds  in  showing  at  the  hearing  that  the  complain- 
ant was  not  entitled  to  revive,  or  if  the  complainant  fails  to  establish 
his  right  to  revive,  the  latter  will  take  nothing  by  his  suit.(c) 

A  bill  of  revivor  may  be  taken  pro  confesso,  either  for  want  of  appear- 
ance or  for  not  putting  in  an  answer,  (d)  And  after  the  bill  has  been 
taken  as  confessed,  or  where  the  defendant  by  his  answer  consents  to 
a  revival  of  the  suit,  the  complainant  may  have  an  order  of  course  that 
the  suit  be  revived  and  proceed  in  the  names  of  the  new  parties. (e) 

(w)  Gordon  v.  Bertram,  1  Mer.  154.    Whitchear  v.  Hughes,  1  Dick.  2S3.    Rule  23. 

ix)  Rule  23.    Seaton  on  Decrees,  384. 

iy)  Idem. 

(2)  3  Dan.  217. 

(n)  Harris  v.  Pollard,  3  P.  Wms.  348.  Lewis  v.  Bridgman,  2  Sim.  465.  Codrington  v.  Houl- 
diteh,  5  Sim.  286. 

(6)  3  Dan.  217.    Nanny  v.  Totty,  11  Price,  117.    Day  v.  Potter,  9  Paige,  645. 

(c)  Harris  v.  Pollard,  supra.  Day  v.  Potter,  supra.  Mitf.  290.  Douglass  v.  Sherman,  2 
Paige,  358. 

{d)  See  Rule  23.    1  Hoff.  Pr.  381. 

(e)  Rule  23. 
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SECTION   VIII. 


DEMURRER  AND  PLEA  TO. 


Demurrer.]  If  a  bill  of  revivor  does  not  show  a  sufficient  ground 
for  reviving  the  suit,(/)  or  any  part  of  it,(g)  either  by  or  against  the 
person  by  or  against  whom  it  is  brought,  the  defendant  may,  by  de- 
murrer, show  cause  against  the  revival. (h) 

*A  demurrer  will  lie  either  for  want  of  privity  or  for  [*Vol.  II,  51] 
want  of  sufficient  interest  in  the  party  seeking  to  revive,  or  for  some 
imperfection  in  the  frame  of  the  bill.(j) 

First.  For  want  of  privity.']  In  considering  in  what  cases  a  bill  of 
revivor  would  lie,  it  has  been  already  stated  that  the  right  to  file  such 
a  bill  is  confined  to  cases  of  representation  of  the  party  deceased,  by 
the  mere  appointment  and  operation  of  law.(A)  Thus,  the  executor  or 
administrator  alone,  is  the  party  by  or  against  whom  a  bill  of  revivor 
will  lie  as  to  matters  touching  the  personalty  of  the  deceased ;  and  by 
or  against  the  heir  at  law  of  the  deceased  as  to  matters  touching 
the  realty.(Z)  This  is  properly  a  privity  by  operation  of  law.  On  the 
other  hand  there  may  be  a  privity  of  right  and  title  under  the 
deceased,  by  a  transfer  or  conveyance  of  that  right  and  title  to  a 
person  who  is  not  in  by  mere  operation  of  law,  and  is  not  the  personal 
or  real  representative  of  the  deceased.  In  such  a  case  a  bill  of  revivor 
will  not  lie  by  or  against  such  person,  but  a  bill  in  the  nature  of  a  bill 
of  revivor  will. (to)  In  each  of  these  cases,  if  the  appropriate  bill  is 
not  brought  by  the  party  seeking  to  revive,  a  demurrer  will  lie.(w) 

Thus  if  an  administrator  de  lords  non  should  seek,  by  a  pure  bill  of 
revivor,  to  revive  a  decree  obtained  by  a  former  administrator,  a 
demurrer  would  lie ;  for  the  administrator  de  bonis  non  comes  not  in 
privity  with  the  former  administrator,  who  obtained  the  decree,  but 
paramount  to  him,  and  purely  as  the  representative  of  the  intestate. (o) 

(/)  Harris  v.  Pollard,  3  P.  Wms.  348. 

(g)  1  Eq.  Ca.  Ahr.  3,  4. 

(ft)  University  Coll.  v.  Foxcroft,  2  Ch.  Rep.  244.    Nanny  v.  Totty,  11  Price,  117. 

(»)  Coop.  Eq.  PI.  210. 

(7c)  Ante.  pp.  39, 40. 

(I)   Story's  Eq.  PI.  477. 

(m)  Id.  303,  5  377. 

(«)  Id.  477. 

(o)  Coop.  Eq.  PI.  64,  76,  210,  211. 
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So  if  a  bill  of  revivor  should  be  filed  for  or  against  the  assignees  of  a 
bankrupt  or  insolvent,  or  the  committee  of  a  lunatic's  estate,  or  a  pur- 
chaser, or  a  devisee  of  the  estate  in  question,  a  demurrer  would  lie  for 
the  want  of  the  proper  right  of  representation,  (p) 

Secondly.  For  want  of  interest.]  Ordinarily,  a  defendant  is  not 
entitled  to  a  bill  of  revivor,  unless  he  has  an  interest  in  the  further 
proceedings,  or  can  derive  a  benefit  from  them  ;  as,  for  example,  after 
a  decree  to  account;  or  after  a  verdict  on  an  issue  of  legitimacy 
directed  in  the  cause ;  for  in  such  cases  the  benefit  of  the  revivor  to 
him  is  manifest. (q)  But  where  the  proceedings  have  not  gone  to  any 
decree,'  but  merely  to  decretal  orders,  and  the  defendant  has  no 
farther  interest  in  the  prosecution  of  the  suit  than  merely  to  dissolve 
an  injunction  obtained  under  an  interlocutory  order,  and  to  proceed  at 
[*Vol.  II,  52]  law,  a  demurrer  will  lie  ;  for  he  *has  no  interest  in  the 
further  proceedings,  and  he  has  another  remedy  to  put  an  end  to  the 
suit  in  equity  and  to  dissolve  the  injunction.(r) 

A  demurrer  may  likewise  be  taken  to  a  bill  of  revivor  brought  solely 
for  costs  which  have  not  been  taxed  ;(s)  except  in  those  cases  which 
come  within  the  exceptions  to  the  general  rule  on  this  subject,  which 
have  been  already  mentioned. (t) 

Thirdly.  For  some  imperfection  in  the  frame  of  the  bill.]  If  the 
proper  parties  to  the  bill  of  revivor  are  not  made,  it  is  demurrable. (u) 
As,  if  there  is  a  suit  by  tenants  in  common,  and  one  of  them  dies,  the 
representative  of  the  deceased  tenant  in  common  cannot  exhibit  a  bill 
of  revivor  without  making  the  surviving  tenant  in  common  a  party  to 
the  bill,  either  as  a  co-complainant  or  as  a  co-defendant. (v)  So,  if  the 
defendant  in  a  bill  of  discovery  has  answered,  and  the  suit  afterwards 
abates  by  his  death,  a  bill  of  revivor  will  not  lie ;  for  the  object  of  the 
bill  has  been  already  obtained ;  and  the  complainant  has  no  further 
interest  to  revive  it.(w) 

But  a  bill  of  revivor  cannot  be  demurred  to  for  want  of  a  party  who 
was  not  before  the  court  at  the  time  the  suit  abated,  although  the  suit 
might  have  been  imperfect  without  such  new  party :  for  it  is  not  the 
office  of  a  bill  of  revivor  to  correct  such  imperfection ;  but  merely  to 
put  the  cause  in  the  same  plight  in  which  it  was  at  the  time  of  the 

(p)  Coop.  Eq.  PI.  211.    Story's  Eq.  PI.  478. 

(q)  Coop.  Eq.  PI.  68,  69,  212. 

(r)  Coop.  Eq.  PI.  212.    Horwood  v.  Schmedes,  12  Ves.  311.' 

(s)  3  Dan.  218. 

(*)  See  ante,  p.  35. 

to)  1  Eq.  Ca.  Abr.  3,  $  11.    Welf.  Eq.  PI.  218.    Story's  Eq.  PI.  479. 

(u)  Fallowes  v.  Williamson,  11  Ves.  306.    Coop.  Eq.  PI.  212. 

(io)  Gould  t.  Barnes,  1  Dick.  133.    Story's  Eq.  PI.  479. 
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abatement,  (x)    Neither  will  a  demurrer  lie  for  want  of  a  party  who  has 
not  appeared  to  the  original  bill.(y) 

Upon  the  same  ground  of  imperfection  in  the  frame  of  the  bill,  if 
the  material  facts  to  support  the  revivor  are  not  stated,  the  bill  will  be 
demurrable. (z)  Thus,  if  an  executor  seeking  to  revive  should  not 
state  in  his  bill  that  he  had  proved  the  will,  or  if  a  person  seeking  to 
revive  as  administrator  should  not  state  that  he  has  taken  out  admin- 
istration, the  bill  would  be  demurrable. (a) 

A  bill  of  revivor  should  also  set  forth  so  much  of  the  original  bill  as 
will  show  that  the  complainant  has  a  right  to  revive  the  suit,  and 
that  the  defendants  are  the  proper  parties  against  whom  the  revival  is 
to  be. (6)  Therefore,  if  it  should  appear  that  the  complainant  is  not 
[*Vol.  II,  53]  the  proper  *person  to  revive,  or  that  the  defendant 
is  not  the  proper  party  against  whom  the  suit  should  be  revived, 
because  he  is  not  in  the  chain  of  representation,  a  demurrer  will  lie.(c) 

If  the  bill  is  unnecessarily  or  improperly  filed,  the  objection  may 
also  be  taken  by  demurrer,  (d) 

Plea.]  If  a  bill  of  revivor  is  brought  without  sufficient  cause  to 
revive,  and  this  fact  is  not  apparent  on  the  face  of  the  bill,  the 
defendant  may  plead  the  matter  necessary  to  show  that  the  com- 
plainant is  not  entitled  to  revive  the  suit  against  him.(e)  Or,  if  the 
complainant  is  not  entitled  to  revive  the  suit  at  all,  though  a  title  is 
stated  in  the  bill,  so  that  the  defendant  cannot  demur,  the  objection 
to  the  complainant's  title  may  be  taken  by  way  of  plea.(/)  So  if  a 
person  entitled  to  revive  a  suit  does  not  proceed  in  due  time,  he  may 
pleaded  to  a  bill  of  revivor  afterwards  filed. (g)  (10)  Yet  where  the 
bill  of  revivor  is  after  a  decree  to  account,  it  is  not  within,  or  barred 

(x)  Metcalfe  v.  Metcalfe,  1  Keen,  74.  It  seems  the  proper  bill,  in  such  cases,  would  be  a  bill 
of  revivor  and  supplement.    Id.  80.    Pendleton  v.  Pay,  3  Paige,  204. 

(»/)  Crawford  v.  Mander,  9  Sim.  396.  And  see  Asbee  v.  Shipley,  Mad.  &  Geld.  296  ;  Stewart 
v.  Nicholls,  Taml.  307. 

(z)  Coop.  Eq.  PI.  212.    4  Sim.  318. 

(a)  Story's  Eq.  PI.  480.    Humphreys  v.  Ingledon,  1  P.  Wms.  753.    1  Dick.  38. 

(6)  Phelps  v.  Sproule,  4  Sim.  318.    Harrison  v.  Ridley,  Com.  R.  590 ;  S.  C.  2  Eq.  Ab.  2. 

(c)  Story's  Eq.  PI.  480.    Phelps  v.  Sproule,  supra. 

(d)  Pendleton  v.  Fay,  3  Paige,  204. 

(c)   Mitf.  Eq.  PI.  289.    Pendleton  v.  Fay,  3  Paige,  204. 
(/)  Id.  ib. 
(<7)  Id.  290. 


(10)  Under  the  present  practice,  the  same  objections  may  be  urged,  in  opposi- 
tion to  a  petition  to  revive,  which  could  formerly  be  raised  to  a  formal  bill  of 
revivor,  by  demurrer  or  plea.  Thus,  great  laches,  in  reviving  a  suit  which  has 
abated,  is  a  good  objection  to  an  application  for  leave  to  file  a  supplemental  com- 
plaint to  revive  it.  (Beach  v.  Reynolds,  64  Barb.  506  ;  S.  C.'53  N.  Y.  1.)  Where, 
in  an  action  for  relief  in  equity,  it  appeared  that  more  than  twenty  years  had 
elapsed,  not  only  since  the  cause  of  action  arose,  but  since  the  time  when  it  be- 
came necessary  to  revive  the  action,  although  the  proper  parties  to  revive  it  were 
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by,  the  statute  of  limitations,  (h)  If  a  suit  abates  before  decree,  the 
be  barred  by  the  statute  for  limitation  of  actions ;  which  may  be 
statute  of  limitations  is  a  good  plea  to  revivor,  (i)  But  in  such  cases 
the  plea  should  set  forth  that  the  six  years  had  elapsed  since  the  party 
seeking  to  revive  had  become  actually  entitled  to  do ;  so  far  the  bar 
does  not  begin  to  run  until  an  administration  is  taken  ont.(A-) 

A  defendant  to  a  bill  of  revivor  cannot  support,  as  a  defence,  a  plea 
which  has  been  pleaded  by  the  original  defendant  and  overruled.(Z) 
But  if  a  plea  has  been  put  in,  and  the  original  defendant  has  died 
before  argument,  the  defendant  to  the  bill  of  revivor  may  plead  the 
same  matter  de  novo.(m) 

Want  of  parties  may  be  pleaded  to  a  bill  of  revivor.(w) 


[*Vol.  II,  54]  ^SECTION    IX. 

ANSWER. 

It  seems  to  have  been  thought  that  a  defendant  could  only  object  to 
a  revivor  by  way  of  plea  or  demurrer,  (o)  and  there  may  be  great  con- 
venience in  thus  making  the  objection ;  for,  as  we  have  seen,  if  the 
defendant  objects  by  answer,  it  will  not  prevent  the  order  to  revive, (p) 
and  the  point  can  only  be  determined  by  bringing  the  cause  regularly 
to  a  hearing ;  whereas  if  the  objection  is  taken  by  plea  or  demurrer,  it 
may,  in  general,  be  immediately  determined  in  a  summary  way.  (q) 

But  although,  where  an  answer  is  called  for,  the  defendant  may,  by 
it,  object  to  the  revivor,  yet  if  it  be  a  mere  bill  of  revivor,  in  which  the 

(ft)  Hollingshead's  case,  1  P.  Wms.  473.    Litton 's  case,  Cary,  8.    See  also  Ho ven  den  v.  Lord 
Annesley,  2  Sch.  *  Lef.  607.    Egremont  v.  Hamilton,  1  B.  &B.  524. 
(i)    Welf.  Eq.  PI.  218. 

(k)  Barry  v.  Jenkins,  I  My.  &  Craig,  118.    Murray  v.  E.  I.  Co.  5  Barn.  &  Aid.  204. 
(l)    Sanmila  v.  Fnrtado,  3  Bro.  C.  C.  70. 
(m)  2  Dan.  230.    3  id.  219. 

(M)  Beanies  on  Pleas,  294.    Coop.  Eq.  PI.  303.    Fallowes  v.  Williamson,  11  Ves.  306. 
(o)  Harris  v.  Pollard,  3  P.  Wms.  348. 
(j>)  Ante, jp.  fiO. 
(8)  Mitf.  Eq.  PI.  289. 


in  existence  and  in  a  condition  to  proceed ;  it  was  held  that  the  statute  of  limi- 
tations was  a  flat  bar  to  the  right  to  revive ;  and  this  notwithstanding'  the  defend- 
ants might  have  compelled  a  revivor,  or  a  dismissal,  within  a  shorter  time; 
and  without  regard  to  the  question  of  the  solvency  of  the  defendants.     (lb.) 
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question  between  the  parties  is  simply  as  to  the  right  to  revive,  an 
answer,  unless  required  by  the  bill,  is  unnecessary. (r) 

Form  of]  "When  an  answer  is  required,  it  must  be  confined  to  such 
matters  as  are  called  for  by  the  bill,  or  which  would  be  materia] 
to  the  defence,  with  reference  to  the  order  made  upon  it.  Upon  this 
ground  it  has  been  held  that  where  a  defendant  to  a  bill  of  revivor, 
inserted  in  his  answer  a  variety  of  matters  which,  if  stated  in  answer 
to  the  original  bill,  might  have  been  a  good  defence  to  that  bill,  but 
were  not  relevant  to  the  question  of  revivor,  the  answer  was  to  that 
extent  impertinent,  (s)  And  so,  where  the  answer  to  a  bill  of  revivor 
set  out  a  detailed  account  of  the  proceedings  which  had  taken  place  in 
the  suit,  for  the  purpose  of  objecting  to  them  as  irregular  and  oppres- 
sive, and  it  was  insisted  that  some  of  the  orders  which  had  been  made 
in  the  cause  ought  to  be  set  aside,  and  that  money  which  had  been 
paid  out  of  court  under  them  should  be  brought  back ;  it  was  held, 
upon  exceptions  to  the  master's  report,  upon  a  reference  for  imper- 
tinence, that  such  statements  in  the  answer  were  impertinent. (t) 

An  answer  to  a  bill  of  revivor  is  liable  to  exceptions  for  impertinence 
and  insufficiency,  the  same  as  an  answer,  to  an  original  bill.  But 
[*Vol.  II,  55]  if  an  *executor  or  administrator  by  his  answer  admits 
assets,  and  the  complainant,  upon  coming  in  of  the  answer  revives  his 
suit  and  proceeds  in  the  original  cause  upon  the  revivor,  he  shall  never 
afterwards  refer  the  answer  for  insufficiency ;  for  this  he  ought  to  have 
done  at  first,  and  before  he  proceeded  to  revive  the  original  cause, 
which  was  an  admission  that  the  answer  was  full  and  perfect,  or  other- 
wise he  might  have  excepted  thereto,  and  had  the  opinion  of  the  court 
thereon ;  but  then  he  could  not  have  proceeded  to  revive  till  he  had 
got  over  that  point,  (w) 

The  defendant  may,  by  his  answer,  consent  that  the  suit  be  revived. 
In  that  case  the  complainant  may,  as  we  have  seen,  enter  an  order  of 
course  for  the  revival  of  the  suit,  (a) 

Signature  of  counsel,  etc.]  An  answer  to  a  bill  of  revivor,  like  all 
other  pleadings,  must  be  signed  by  counsel,  and  may  be  put  in  and 
filed  in  the  same  manner  as  other  answers  ;  which  it  resembles  in  all 
other  points. (w) 

(r)  3  Dan.  220. 

(s)  Nanny  v.  Totty,  11  Price,  117. 

(t)  Wagstaff  v.  Bryan,  1  Kuss.  &  My.  28. 

(m)  For.  Horn.  180. 

(v)  Ante,  p.  50. 

(w)  3  Dan.  221. 
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SECTION    X. 


REPLICATION. 


If  the  answer  does  not  admit  the  complainant's  title  to  revive,  or 
states  any  circumstances  which  the  complainant  is  desirous  of  contro- 
verting, it  must,  if  the  abatement  has  occurred  after  decree,  or  after 
issue  joined  in  the  original  cause,  be  replied  to;  after  which  the 
proceedings  upon  it  will  be  the  same  as  upon  an  original  bill.(a;) 

If  the  bill  of  revivor  is  filed  before  the  decree,  or  before  issue,  joined 
in  the  original  cause,  a  separate  replication  will  be  unnecessary,  (y) 


[*Vol.  II,  56]  ^SECTION    XL 

HEARING.   (11) 

The  necessity  for  bringing  a  bill  of  revivor  to  a  hearing,  depends 
upon  whether  the  object  of  such  bill  has  been  accomplished  by  the 
order  to  revive.  If  it  merely  prays  that  the  suit  may  be  revived,  a 
hearing  will  be  unnecessary — unless  an  answer  has  been  put  in  con- 
testing the  complainant's  right  to  revive — as  the  object  will  be  com- 
pletely effected  by  the  order  to  revive ;  and  if  under  such  circum- 
stances the  revivor  suit  is  brought  on  for  hearing,  the  complainant  will 
have  to  pay  the  costs.  This  will  apply  equally  to  cases  in  which  the 
bill  of  revivor  is  filed  by  the  complainant,  or  those  who  represent  him, 
or,  after  decree,  by  a  defendant,  or  those  who  represent  him.  The 
mere  order  to  revive  will,  in  such  case,  be  effectual  against  both  com- 
plainants and  co-defendants.  (2) 

(x)  1  Smith,  523. 

(y)   Catton  v.  Earl  of  Carlisle,  5  Mad.  427. 

(z)  3  Dan.  221.    Pruen  v.  Limn,  5  Knss.  3.    Day  v.  Potter,  9  Paige,  645. 

(11)  Upon  a  bill  of  revivor,  the  sole  questions  before  the  court  are,  the  compe- 
tency of  the  parties  to  revive,  and  the  correctness  of  the  frame  of  the  bill  to  revive. 
(Bettes  v.  Denver,  2  Sumner,  383.) 
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In  the  case  of  an  answer  contesting  the  right  to  revive,  the  cause 
must  proceed  upon  the  bill  of  revivor,  in  the  same  manner  as  upon 
other  bills,  and  the  matters  of  fact  must  be  ascertained,  and  those  of 
law  determined  as  usual.  When  it  is  ripe  for  hearing,  it  is  brought 
on  in  the  usual  mode,  notwithstanding  an  order  to  revive  has  been 
obtained ;  upon  which  the  complainant  must  establish  his  right  to 
revive,  or  he  will  fail  in  the  suit.  If  the  decision  of  the  court  is  in 
favor  of  the  bill,  the  order  pronounced  will  be  that  the  original  suit 
stand  revived,  and  be  carried  on  and  prosecuted  between  the  parties  to 
such  suit,  in  like  manner  as  between  the  parties  to  the  original  suit.(a) 

Whenever  the  bill  contains  supplemental  matter,  as,  well  as  matter 
of  revivor,  a  hearing  must  be  had ;  and  in  such  a  case,  the  bill  of 
revivor  must  be  set  down  for  hearing  as  well  against  the  party  to  the 
revivor  as  against  the  party  to  the  supplemental  matter.  Thus, 
where  a  bill  was  filed  which  was  supplemental  against  the  heir,  but 
was  a  mere  bill  of  revivor  with  respect  to  the  administratrix  against 
whom  the  common  order  to  revive  had  been  made,  the  court  held  that 
[*Vol.  II,  57]  the  cause  must  be  *set  down  to  be  heard  against  the 
administratrix  as  well  as  against  the  heir,  although  if  it  had  been  a 
simple  bill  of  revivor  against  the  administratrix,  a  hearing  would  have 
been  unnecessary.  (5) 

If  the  bill  of  revivor  prays  for  an  admission  of  assets  by  the  repre- 
sentatives of  the  deceased  party,  and  the  defendant  admits  assets,  the 
cause  may  proceed  against  him  upon  the  order  of  revivor  merely ;  but 
if  he  does  not  make  that  admission,  the  cause  must  be  heard  for  the  pur- 
pose of  obtaining  the  necessary  accounts  of  the  estate  of  the  deceased 
party,  to  answer  the  demands  made  against  it.(c) 

Where  the  decree  in  the  original  suit  contains  a  specific  direction, 
(as  that  the  defendant  shall  pay  a  certain  sum  of  money,)  that  direc- 
tion cannot  be  carried  into  execution  by  the  mere  order  to  revive ;  but 
a  decree  must  be  made  in  the  revived  suit  for  that  purpose,  (d) 

If  the  bill  of  revivor  is  filed  before  the  decree,  it  may,  if  the  orig- 
inal cause  has  not  been  heard,  be  heard  together  with  it ;  but  if  the 
original  cause  has  been  already  set  down,  it  must  be  heard  separately; 
and  in  respect  to  all  fees  and  charges,  it  is  considered  as  a  separate 
cause  until  the  decree, (e) 

(a)  1  Hoff.  Pr.  383.    Day  r.  Potter,  supra.    Seaton  on  Decrees,  385.    Harris  v.  Pollard,  3  P. 
Wms.  348. 
(6)  Lake  v.  Anshvick,  4  Lond.  Jurist,  314. 
(c)  Mitf.  76. 

id)  Harries  v.  Johnson,  3  Toting  &  Col.  583- 
(e)  1  Smith's  Pr.  523, 
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If  there  has  been  a  decree  in  the  original  cause,  the  bill  of  revivor 
must,  if  necessary  to  be  heard,  be  heard  separately ;  or  it  may  be 
directed  to  come  on  for  hearing  with  the  cause  upon  further  direc- 
tions.*(/) 


SECTION    XII. 


EFFECT  OF  REVIVOR. 


A  bill  of  revivor  by  a  defendant  merely  substantiates  the  suit,  and 
brings  before  the  court  the  parties  necessary  to  see  to  the  execution  of 
the  decree,  and  to  be  the  objects  of  its  operations,  rather  than  to  lit- 
igate the  claims  made  by  the  several  parties  in  the  original  pleadings, 
except  so  far  as  they  remain  undecided. (g)  And  it  does  not  appear, 
that  the  necessary  effect  of  a  revivor  by  a  defendant  will  be  to  take 
from  the  complainant  the  conduct  of  the  cause,  without  an  application 
to  the  court,  or  to  the  master  in  the  manner  already  pointed  out.  (A) 

*  Where  the  abatement  of  the  suit  is  total,  an  order  to  [*Vol.  II,  58.] 
revive,  places  the  suit  and  all  the  proceedings  in  it,  in  precisely  the 
same  plight,  state,  and  condition  that  the  same  were  in  at  the  time 
when  the  abatement  took  place. (i)  And  the  new  complainant  may  take 
the  same  proceedings  in  the  cause  that  the  original  complainant  might 
have  taken.  Thus,  the  complainant  in  a  revived  suit  may  amend  the 
original  suit,  in  the  same  manner  that  the  original  complainant  might 
have  done ;  and  may  issue  an  attachment  against  the  defendant  for 
not  answering  the  amended  bill.  (A)'  So  also,  the  new  complainant  may 
prosecute  process  of  contempt  against  the  defendant — taking  it  up 
where  it  left  off  at  the  abatement,  and  if  a  process  has  been  issued  before 
the  abatement,  it  will  be  revived  by  the  order  to  revive  the  suit.(£) 

But  the  case  is  otherwise  where  the  abatement  is  occasioned  by  the 
death  of  a  ^defendant.     In  such  a  case,  the  process  being  personal, ' 
cannot  be  revived.     In  general,  however,  where  an  abatement  is  occa- 

(/)  3  Dan.  223. 

(0)  Mitf.  PI.  70. 

(ft)  Ante,  p.  474.    See  3  Dan.  209. 

(i)   Gregson  v.  Oswald,  1  Cox,  313. 

(k)  Mitf.  PI.  78.    Philips  v.  Darbe,  1  Dick.  98. 

(1)  Hyde  v.  Forster,  1  Dick.  134. 

373 


58  OF  TUB  DIFFERENT  KINDS  OF  BILLS.  [Book  IV. 

sioned  by  the  death  of  a  defendant,  the  order  to  revive  against  his 
representatives  will  place  the  suit  as  fully  in  the  same  position,  with 
regard  to  such  representatives,  as  can  be  done  with  reference  to  the 
change  of  the  individuals  before  the  court.(m) 

Where  there  is  a  cross-bill,  a  revivor  of  the  original  suit  will  not  have 
the  effect  to  revive  the  cross  suit ;  but  there  must  be  a  revivor  in  each 
cause,  (n) 

(m)  S  Dan.  227. 

(»)  WeLf.  Eq.  PI.  220. 
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[*Vol.II,59]  CHAPTER  II. 

SUPPLEMENTAL  BILL.(l) 

Sect.  1.  When  Proper. 

2.  Parties  to. 

3.  Form  of. 

4.  Application  for  leave  to  File. 

5.  sljbpcena  and  appearance. 

6.  Demurrers  and  Pleas  to. 

7.  answers  to. 

8.  Replication  and  Evidence. 

9.  Hearing. 


(1)  Supplemental  complaint  ;  when  proper. 

The  Code  (fj  177)  provides  that  the  plaintiff  and  defendant,  respectively,  may- 
be allowed,  on  motion,  to  make  a  supplemental  complaint,  answer  or  reply,  alleg- 
ing- facts  material  to  the  case  occurring  after  the  former  complaint,  answer  or 
reply,  of  which  the  party  was  ignorant  when  his  former  pleading  was  made. 
And  either  party  may,  by  leave  of  the  court,  in  any  pending  or  future  action,  set 
up,  by  a  supplemental  pleading,  the  judgment  or  decree  of  any  court  of  com- 
petent jurisdiction,  rendered  since  the  commencement  of  such  action,  determining 
the  matters  in  controversy  in  said  action,  or  any  part  thereof.  If  such  judgment 
be  set  up  by  the  plaintiff,  the  same  shall  be  without  prejudice  to  any  provisional 
remedy  theretofore  issued,  or  other  proceedings  had  in  said  action,  on  his  behalf. 

Another  section  (121)  of  the  Code,  provides  that  in  case  of  death,  marriag-e  or 
other  disability  of  a  party,  the  court  may,  after  the  expiration  of  a  year,  on  a  sup- 
plemental complaint,  allow  the  action  to  be  continued  by  or  against  his  represent- 
ative, or  successor  in  interest.  If  the  plaintiff  in  ejectment  dies  after  recovering 
a  judgment,  his  successor  in  interest  in  the  land,  whether  by  grant,  devise  or 
inheritance,  may  revive  the  judgment,  and  enforce  the  same  by  execution,  on  sup- 
plemental complaint,  after  the  expiration  of  a  year. 

A  supplemental  pleading  is  in  addition  to,  and  not  a  substitute  for,  the  original. 
(Dann  v.  Baker,  12  How.  Pr.  521.)  It  is  a  mere  continuation  of  the  original  bill, 
and  will  not  sustain  the  original  bill  by  alleging  facts  which  did  not  exist  until 
after  such  original  bill  was  filed.  (Hill  v.  Hill,  10  Ala.  527.)  The  supplemental 
pleadings  allowed  by  §  177  must  not  contradict  the  statements  in  the  first,  but 
must  be  consistent  with  them.  (Slauson  v.  Englehart,  34  Barb.  198 ;  Dann 
v.  Baker,  supra;  Wattson  v.  Thibou,  17  Ab.  184.)  It  is  not  proper  to  setup  a  new 
substantive  cause  of  action  by  supplemental  complaint.  ( Wattson  v.  Thibou, 
supra.)  A  supplemental  bill  setting  up  matters  of  complaint  which  have  no  con- 
nection with  the  original  bill  will  be  dismissed.  (Minnesota  Co.  v.  St.  Paul  Co. 
6  Wallace,  742.)  But  where  facts  have  occurred  subsequent  to  the  original  com- 
plaint, and  the  plaintiff  is  entitled  to  a  different  relief  from  that  which  is  demanded 
by  his  first  pleading,  a  supplemental  complaint  may  be  resorted  to  almost  as  a 
matter  of  course,  (Hasbrouck  v.  Shuster,  4  Barb.  285 ;)  and  without  costs,  if,  as 
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soon  as  its  necessity  becomes  known,  the  party  promptly  makes  his  motion.  (Sage 
v.  Mosher,  17  How.  Pr.  367.) 

It  being  essential  to  the  right  of  a  judgment  creditor  to  maintain  an  action  to 
set  aside  a  fraudulent  conveyance,  made  by  the  debtor,  that  an  execution  should 
have  been  issued  upon  the  judgment,  unless  the  complaint  avers  the  fact  of  the 
issuing  of  an  execution,  it  will  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  And  although  an  execution  be  issued  after  suit  brought,  that  fact  cannot 
be  made  a  part  of  the  plaintiff's  case,  either  by  amendment  of  the  complaint,  or 
by  supplemental  complaint.     (McCullough  v.  Colby,  5  Bosw.  477 ;  S.  C.  4  id.  603.) 

In  Huffman  v.  Hoffman,  (35  How.  384,)  which  was  an  action  for  a  limited 
divorce,  the  plaintiff  moved  for  leave  to  file  a  supplemental  complaint  alleging 
adultery,  and  asking  for  an  absolute  divorce.  Held,  that  the  motion  should  not 
be  granted ;  the  two  causes  of  action  being  incompatible.  So  where  the  object 
sought  to  be  accomplished  by  a  supplemental  complaint  can  be  obtained  in 
another  action  pending  between  the  same  parties,  a  motion  to  file  a  supplemental 
complaint  will  be  denied.     (Sage  v.  Mo.sl/ei;  17  How.  Pr.  367.) 

In  Cheeseman  v.  Sturges,  (19  Ab.  293,)  an  action  was  brought  to  compel  a 
delivery  of  stock,  and  for  an  accounting,  in  which  judgment  was  obtained  and 
acquiesced  in.  Held,  that  the  plaintiff  could  not,  after  a  lapse  of  several  years, 
with  knowledge  of  the  facts,  file  a  supplemental  complaint,  changing  his  claim  to 
a  demand  for  damages  by  reason  of  a  dealing  in  such  stock. 

Where  a  defendant  is  made  a  party  by  an  amended  instead  of  a  supplemental 
complaint,  the  facts  as  to  him,  occurring  after  the  filing  of  the  original  complaint, 
it  ought  to  be  treated  as  an  irregularity,  and  not  a  nullity,  where  no  substantial 
rights  or  interests  of  such  defendant  are  affected ;  it  being  merely  a  matter 
of  form  in  bringing  him  before  the  court.  And  if  such  defendant  appears  gener- 
ally, in  the  action,  it  is  a  waiver  of  such  irregularity.  (Beck  v.  Stephani,  9  How. 
Pr.  193.) 

Where  a  bill  is  filed  against  husband  and  wife,  to  foreclose  a  mortgage,  but 
before  decree  the  husband  is  declared  a  bankrupt,  the  plaintiff  should  file  a  sup- 
plemental bill,  in  the  nature  of  a  bill  of  revivor,  to  revive  and  continue  the  pro- 
ceedings against  the  assignee  in  bankruptcy,  as  the  party  on  whom  the  equity  of 
redemption  has  been  cast  by  operation  of  law.  (Johnson  v.  Fitzhugh,  3  Barb. 
Ch.  360.) 

A  supplemental  bill  will  not  be  allowed  when  the  matter  alleged  therein  could 
not,  under  any  circumstances,  have  been  introduced  as  an  amendment  to  the 
original  bill.  (Clark  v.  Hull,  31  Miss.  520 ;  Veazie  v.  Williams,  3  Story  C.v C.  54 ; 
Dodge  v.  Dodge,  9  Foster,  177.)  But  when  the  original  bill  cannot  properly  be 
amended,  any  new  matter  necessary  to  be  put  in  issue  can  be  introduced  by  sup- 
plemental bill.     (Goodwin  v.  Goodwin,  3  Atk.  370  ;  Story  Eq.  PI.  §  333.) 

In  Pedrick  v.  White,  (1  Mete.  76,)  it  was  held  that  to  warrant  the  filing  of  a 
supplemental  bill,  it  should  be  shown  to  the  court  either,  1st.  That  the  matter 
relied  upon  as  supplemental  arose  after  the  original  suit  was  commenced ;  or  2d. 
That  the  facts  relied  upon  first  came  to  the  plaintiff's  knowledge,  or  were  made 
known  to  him  in  such  a  manner  that  he  could  avail  himself  of  them,  after  the 
cause  had  passed  the  stage  in  which  he  might  have  had  leave  to  amend ;  or  3d. 
That  the  plaintiff  had  been  prevented,  through  inadvertence,  misapprehension, 
etc.,  of  himself,  his  agents  or  his  counsel,  or  other  cause  satisfactorily  shown, 
from  availing  himself  of  the  proposed  matter  of  his  supplemental  bill  at  an  earlier 
stage  of  the  cause.  (See  "Welf.  Eq.  PI.  188 ;  Candler  v.  Pettit,  1  Paige,  168 ; 
Stafford  v.  Hewlett,  id.  201 ;   Walker  v.  Gilbert,  7  Sm.  &  Mar.  456.) 

A  supplemental  bill,  when  properly  before  the  court,  is  an  addition  to  the 
original  bill,  and  becomes  a  part  of  it,  so  that  the  whole  bill  is  to  be  taken  as  one 
amended  bill.  (Gillett  v.  Hall,  13  Conn.  426 ;  Hill  v.  Hill,  10  Ala.  527 ;  Potter 
v.  Barclay,  15  id.  439  ;  Cunningham  v.  Rogers,  14  id.  147  ;  Harrington  v.  Slade, 
22  Barb.  161.)  But  when  new  parties  are  brought  into  court  by  supplemental 
bill,  it  is,  as  to  them,  a  new  suit.     (Morgan  v.  Morgan,  10  Georgia,  297.) 

When  a  supplemental  complaint  becomes  necessary  by  the  lapse  of  a  year  with- 
out revival,  the  former  chancery  practice  must  be  regarded  as  furnishing  a  mode 
of  proceeding.  The  court  may,  in  such  a  case,  order  a  supplemental  complaint 
to  be  filed  within  a  specified  time,  or  that  the  complaint  in  the  original  suit  be 
dismissed.     (Greene  v.  Bates,  7  How.  Pr.  296.) 

Where  the  plaintiff  appears  entitled  to  relief  which  cannot  be  based  upon  the 
original  bill,  the  court  may  permit  him  to  file  a  supplemental  bill,  setting  forth 
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the  matter  necessary  to  justify  a  complete  decree.  (Clifton  v.  Haig,  4  Desau. 
330.) 

A  supplemental  bill,  properly  so  called,  is  a  bill  brought  for  any  new  matter 
arising  since  the  filing  of  the  original  bill,  and  before  it  is  brought  to  a  hearing. 
{Walker  v  Hallett,  1  Ala.  N.  S.  379.) 

The  office  of  a  supplemental  bill  is  to  supply  a  defect  which  has  arisen  in  the 
progress  of  the  cause,  by  the  happening  of  an  event  subsequently  to  the  filing  of 
the  original  bill ;  and  its  object  is  to  bring  before  the*  court  matters  which  have 
occurred  since  that  time.     (Bowie  v.  Miuter,  2  Ala.  406.) 

The  office  of  a  supplemental  bill  is  to  cure  some  defect,  or  to  amplify  the 
grounds  taken  by  the  original  bill ;  and  whether  the  object  be  to  make  new  par- 
ties or  to  introduce  new  matter,  the  connection  between  the  new  matter,  or  the 
new  parties,  and  the  matter  of  the  original  bill,  must  be  a  necessary  and  apparent 
connection.     (Dickson  v.  Poindeocter,  1  Freem.  Ch.  721.) 

New  oral  testimony,  tending  merely  to  corroborate  evidence  on  the  one  side,  or 
to  contradict  evidence  on  the  other,  on  the  points  in  issue  is  not  a  sufficient  foun- 
dation for  a  supplemental  bill.  (Jenkins  v.  Eldredge,  3  Story,  299.)  The  existence 
of  new  evidence  is  not  a  sufficient  foundation  for  such  a  bill,  unless  it  be  of  such 
a  nature  that  it  would,  if  unanswered,  require  a  reversal  of  the  decree.     (lb.) 

The  court  of  chancery,  upon  a  mere  petition  in  the  original  suit,  cannot  make 
a  personal  decree  or  order  against  a  purchaser,  pendente  lite,  who  is  not  a  party 
to  the  suit,  whereby  property  not  in  litigation  in  such  suit  can  be  affected  ;  but  to 
reach  and  effect  such  lands,  a  new  or  supplemental  bill  against  such  purchaser  is 
necessary.     (Livingston  v.  Freeland,  3  Barb.  Ch.  510.) 

A  supplemental  bill  is  to  be  considered  as  a  part  of  the  original  bill,  and  if, 
upon  the  whole  bill,  the  complainant  is  entitled  to  relief,  it  will  be  decreed  him. 
(Cunningham  v.  Mogers,  14  Ala.  147.) 

If  the  complainant  is  not  entitled  to  relief  upon  the  original  bill,  matters  occur- 
ring subsequently  and  which  are  averred  by  way  of  supplemental  bill,  cannot 
cure  the  defect.     (Landw.  Cowan,  19  Ala.  297.) 

A  supplemental  suit  grafts  into  the  original  suit  the  new  parties  brought  before 
the  court  by  the  supplemental  bill,  and  enables  the  court  to  deal  with  the  parties 
to  both  records,  as  if  they  were  all  parties  to  the  same  record.  ( Wilkinson  v. 
Fowkes,  12  Eng.  L.  &  Eq.  184.) 

A  supplemental  bill  may  be  filed,  either  before  or  after  a  decree,  and  may  be  in 
aid  of  a  decree  to  help  its  being  carried  into  full  execution  ;  or  that  proper  direc- 
tions may  be  given  on  some  matter  omitted  in  the  original  bill,  or  not  put  in  issue 
by  it,  or  the  defence  made  to  it.     (O'Hara  v.  Shepherd,  3  Md.  Ch.  Dec.  306.) 

After  decree,  an  accounting  defendant,  upon  a  defect  of  parties,  may  file  a  sup- 
plemental bill  to  bring  the  necessary  parties  before  the  court,  to  enable  the  decree 
to  be  duly  carried  out.     (Lee  v.  Lee,  17  Eng.  L.  &  Eq.  265  ;  S.  C.  19  id.  244.) 

In  Dodge  v.  Dodge,  (9  Foster,  177,)  it  appeared  that  at  the  time  a  bill  in  equity 
was  drawn,  through  the  inadvertence,  misapprehension  or  mistake  of  the  plaintiff 
or  his  counsel,  certain  facts  were  not  stated  which  he  deemed  material,  and  which 
he  supposed  were  stated,  and  by  reason  of  the  loss  of  a  copy  of  the  bill,  certain 
omissions  were  not  brought  to  his  knowledge  until  it  was  too  late  to  amend  the  bill. 
Held,  that  a  supplemental  bill  might  be  filed. 

A  supplemental  bill  will  not  be  allowed,  when  the  matter  alleged  therein  could 
not,  under  any  circumstances,  have  been  introduced  as  an  amendment  to  the  orig- 
inal bill.     (Clark  v.  Hull,  31  Miss.  520.) 

A  fact  which,  though  necessary,  to  the  perfecting  of  the  original  cause  of  action, 
did  not  exist  until  after  the  original  bill  was  filed,  cannot  be  brought  forward  by 
supplemental  bill.  (Vaughan  v.  Vaughan,  30  Ala.  329.)  A  supplemental  com- 
plaint must  strengthen  or  prove  the  allegations  of  the  original  complaint,  or  show 
more  conclusively  that  the  plaintiffs  are  entitled  to  the  relief  then  prayed.  (Noonan 
v.  Orton,  21  "Wis.  283.) 
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SECTION     I. 

WHEN   PROPER. 

A  supplemental  bill  lies  when  there  is  a  defect  in  the  proceedings 
occurring  too  late  to  be  remediable  by  amendment ;  or  where,  by  an 
event  subsequent  to  the  commencement  of  the  suit,  a  new  interest  in 
the  matter  in  litigation  is  claimed,  by  an  existing  party  to  the  suit,  or 
a  new  party  claims,  but  not  by  mere  operation  of  law,  the  interest 
which  was  claimed  by  an  existing  party,  (a) 

A  bill  of  this  nature  may  be  filed  to  supply  defects  in  the  frame  of 
the  original  bill ;  and  that  either  before  or  after  decree ;  and  to  aid  or 
impeach  the  decree ;  or  to  put  new  matter  in  issue,  as  a  new  interest 
vested  in  an  old  party,  or  an  interest  devolving  upon  a  new  party.(&)  (2) 

*1.  To  supply  defects  in  original  till — before  decree.']  [*Vol.  II,  60] 
When  the  imperfection  in  a  suit  arises  from  a  defect  in  the  original  bill, 
or  in  some  of  the  proceedings  under  it,  and  not  from  any  event  subse- 
quent to  the  institution  of  the  suit,  it  may  be  added  to  by  supplemental 
bill.(c)  But  whenever  the  defect  can  be  supplied  by  amendment,  the 
court  will  not  permit  a  supplemental  bill  to  be  filed,  (d)  It  is  a  well 
settled  rule,  however,  that  nothing  can  be  inserted  in  an  original  bill, 
by  way  of  amendment,  which  has  arisen  subsequent  to  the  commence- 
ment of  the  suit ;  but  that  the  same  must  be  stated  in  a  supplemental 
bill.(e) 

(a)  Welf.  Eq.  PI.  188.    Jones  v.  Jones,  3  Atk.  110.    Dormer  Y.  Fortescne,  id.  133.    3  P.  Wms. 
349.    2  Mad.  240,  379.    1  id.  566. 
(&)  Id.  iu.    Mont.  Eq.  PI.  316.    Mitf.  61,  62. 
(c)  Mitf.  Eq.  PI.  61. 

(rf)  Id.  62.    Well'.  Eq.  PI.  188.    Davies  v.  Williams,  1  Sim.  5.    Story  Eq.  PL  «  332,  333. 
(e)  Stafford  v.  Howlett,  1  Paige,  200. 


(2)  It  is  filed  on  leave,  and  for  matter  happening  after  the  filing  of  the  original 
bill,  and  is  designed  to  supply  some  defect  in  the.  structure  of  the  original  bill. 
(Kennedy  v.  Georgia  /State  Bank,  8  How.  U.  S.  586.) 

A  new  title  or  new  interest  may  be  set  up  by  a  supplemental  bill,  where  the 
title  relied  upon  in  the  original  bill  is  sufficient  to  entitle  the  plaintiff  to  relief ; 
but  a  confessedly  bad  title,  thus  relied  upon,  cannot  be  supported  by  a  good  title 
subsequently  acquired,  which  is  sought  to  be  introduced  by  way  of  supplement. 
(Winn  v.  Albert,  2  Md.  Ch.  Dec.  42.)  The  plaintiffs  in  an  original  bill  claimed 
title  as  grantees  in  a  deed  of  trust  for  the  benefit  of  the  creditors  of  an  insolvent 
debtor,  and  were  afterwards  appointed  permanent  trustees  of  the  same  debtor, 
under  the  insolvent  laws.  Held,  that  they  had  a  right  to  introduce  their  new  title 
as  such  trustees,  by  a  supplemental  bill.     (lb.) 
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Where  nothing  has  occurred  to  change  the  rights  of  the  parties  sub- 
sequent to  the  commencement  of  the  suit,  the  complainant  cannot, 
after  the  cause  is  at  issue,  file  a  supplemental  bill  for  the  mere 
purpose  of  putting  in  issue  new  matters  which  might  have  been  intro- 
duced into  the  original  bill  by  way  of  amendment ;  although  the  new 
facts  were  not  known  to  the  complainant  until  after  the  cause  was  at 
issue  on  the  original  bill.(/)  If  the  proofs  have  not  yet  been  taken, 
in  such  a  case,  the  proper  course  is  for  the  complainant  to  apply  for 
leave  to  withdraw  his  replication  and  to  amend.(^) 

Matters  which  arose  previous  to  the  filing  of  the  original  bill, 
although  discovered  by  the  complainant  afterwards,  should  be  intro- 
duced into  the  same  by  way  of  amendment ;  provided  the  cause  is  in 
that  stage  in  which  an  amendment  is  allowable, (h)  i.  e.  before  the 
cause  is  at  issue,  and  before  witnesses  have  been  examined.(i)  If  the 
cause  has  progressed  so  far  that  an  amendment  cannot  be  made,  or  if 
material  facts  have  occurred  after  the  commencement  of  the  suit,  a 
supplemental  bill  may  be  filed.  (A)  So  if  it  becomes  necessary  to  bring 
before  the  court  some  party  who  is  essential  to  the  proceedings,  and 
who  has  been  omitted  to  be  introduced  at  the  stage  of  the  cause  in 
which  an  amendment  could  be  made,  a  supplemental  bill  may  be  filed 
for  that  purpose.  (I) 

After  the  complainant  has  filed  a  replication  and  obtained  a 
reference  to  a  master  to  take  and  state  an  account,  he  cannot  file  a 
supplemental  bill  for  the  purpose  of  setting  up  new  matters  which 
[*  Vol.  II,  61]  were  known  to  him  ^previous  to  the  filing  of  the  replica- 
tion and  obtaining  the  order  of  reference. (m) 

It  is  to  be  observed  that  the  supplemental  bill  in  the  nature  of  a  bill 
of  discovery  in  aid  of  the  original  suit,  may  be  filed  after  the  cause  is 
at  issue,  where  the  new  facts  were  not  known  to  the  complainant  at 
the  time  of  filing  his  replication,  (ri) 

Matters  which  have  occurred  since  the  original  bill  was  filed  and 
which  are  material  to  perfect  the  complainant's  case,  may  also  be 
introduced  by  supplemental  bill.  Thus,  where  a  complainant  has  an 
inchoate  right  at  the  time  of  filing  his  original  bill,  but  which  merely 

(/)  Dias  v.  Merle,  i  Paige,  259.    Colclongh  v.  Evans,  i  Sim.  70. 

(a)  Id.  ib. 

(ft)  Stafford  v.  Howlelt,  1  Paige,  ZOO.  Candler  v.  Pettit,  id.  168.  Mitf.  PI.  61,  note  (e),  and 
cases  there  cited. 

(£)  Wilf.  Eq.  P.  188.  Story's  Eq.  PI.  268.  Baldwin  v.  Mackown,  3  Aft.  817.  As  respects 
parties,  however,  they  may  be  brought  in  by  amendment  at  any  time  prior  to  a  decree. 
Goodwin  v.  Goodwiu,  3  Atk.  370. 

(k)  Stafford  v.  Howlett,  supra.  Goodwin  v.  Goodwin,  3  Atk.  370.  Crompton  v.  Wombwell, 
4  Sim.  628. 

(I)   Welf.  Eq.  PI.  191.    4  John.  Ch.  605.    Story  Eq.  PI.  §5  334,  335. 

(m)  Dias  v.  Merle,  4  Paige,  259. 

(n)  Id.  ib. 
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requires  a  formal  act  to  complete  it,  -which  is  not  performed  till  after- 
wards, such  formal  act  may  be  brought  before  the  court  by  supplemental 
bill — as  in  the  instance  of  an  executor  or  administrator  filing  a  bill 
before  probate  or  administration  taken  out.  In  such  a  case  the  fact 
of  the  probate  or  administration  having  been  granted,  may  be  intro- 
duced by  amendment. (o)  But  if  the  record  is  not  in  a  state  to  admit 
of  amendment,  it  may  be  introduced  as  well  by  supplemental  bill.(p) 
So,  where  an  original  bill  was  filed  by  a  judgment  creditor,  to  reach 
the  property  of  the  defendant,  after  the  return  of  an  execution 
unsatisfied,  it  was  held  that  a  supplemental  bill  might  be  filed  to 
reach  subsequently  acquired  property  to  satisfy  the  same  debt.(g) 
But  in  a  similar  case  where,  after  a  creditor's  bill  had  been  filed, 
the  complainant  obtained  a  second  judgment  and  issued  an  execu- 
tion thereon,  and  without  waiting  for  a  return  thereof,  filed  a 
supplemental  bill,  it  was  decided  that  such  bill  could  not  be  sus- 
tained.^') 

A  complainant,  however,  cannot  support  a  bad  title,  by  acquiring 
another  after  the  filing  of  the  original  bill,  and  then  bringing  it 
forward  by  supplemental  bill.(s)  But  it  is  only  where  the  first  title 
is  absolutely  bad  that  a  supplemental  bill  of  this  description  will  be 
improper.  Where  the  complainant  had  originally  a  good  inchoate 
title,  which  only  required  some  formal  act  to  make  it  perfect,  there  the 
statement  of  such  act  by  supplemental  bill  will  be  permitted,  if  it  can- 
not properly  be  done  by  amendment. (t) 

A  supplemental  bill  for  the  mere  purpose  of  bringing  parties  before 
[*Vol.  II,  62]  *the  court,  who  ought  to  have  been  parties  to  the  orig- 
inal bill,  may  be  filed  at  any  period  of  the  cause.  And  it  is  not  unfre- 
quently  the  case  that  where  a  cause,  at  the  hearing,  has  been  ordered  to 
stand  over,  with  liberty  to  add  parties,  it  has  been  expressly  directed 
that  they  should  be  added  by  supplemental  bill.(w)  Though  even  the 
ordinary  direction  on  such  occasion,  that  the  complainant  shall  be  at 
liberty  to  add  parties  by  amendment,  has  been  held  to  authorize  the 
filing  of  a  supplemental  bill  for  that  purpose. (■») 

A  supplemental  bill  may  also  be  filed  for  the  purpose  of  bringing 
before  the  court  a  party  who  was  out  of  the  jurisdiction  when  the 

(o)  IDan.  511.    3  ill.  153. 

(p)  Humphreys  v.  Humphreys,  3  P.  Wms.  508. 
(?)  Eafrer  v.  Price,  2  Paige,  333. 
(!•)  McEhvain  v.  Willis,  3  Paige,  505. 

(s)  Tonkin  v.  Lethbridge,  Coop.  Kep.  43.    Davidson  v.  Foley,  3  Bro.  C.  C.  598.    Pritchard 
v.  Draper,  1  Rnss.  &  My.  191. 
(2)   3  Dan.  154.    Mutter  v.  Chanvel,  5  Rnss.  42.    See  also  Sadler  v.  Lovett,  1  Molloy,  162. 
iu)  Jones  v.  Jones.  3  Atk.  110. 
iv)  Greenwood  v.  Atkinson,  5  Sim.  419. 
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original  bill  was  filed,  and  who  has  since  returned ;  in  cases  where  it 
cannot  be  done  by  amendment,  (w) 

To  supply  defects  in  original  bill — after  decree.](3)  A  supplemental 
bill  for  the  purpose  of  adding  new  matter,  or  for  bringing  new  parties 
before  the  court,  may  also  be  filed  after,  as  well  as  before  the  decree. 
Thus,  where  a  defendant  appealed  from  a  decree  of  the  master  of  the 
rolls,  but  before  it  was  brought  on,  the  complainant,  apprehending 
that  he  had  not  proper  parties  before  the  court  when  the  decree  was 
pronounced,  to  enable  him  to  carry  it  into  effect,  filed  a  supplemental 
bill  for  the  purpose  of  bringing  the  necessary  parties  before  the  court ; 
to  which  bill  the  defendant  demurred ;  the  demurrer  was  overruled,  (cc) 

So  also,  a  party  in  a  bill  for  an  account  may,  after  a  decree  to 
account,  file  a  snpplemental  bill  for  the  discovery  of  more  evidence 
touching  the  account. (y)  And  where  in  consequence  of  the  parties 
claiming  the  property  in  question  being  some  of  a  class,  the  court 
refers  it  to  a  master  to  inquire  who  the  individuals  of  the  class  are, 
and  it  turns  out  upon  the  master's  report,  that  some  of  them  are  not 
before  the  court,  the  complainant  must  file  a  supplemental  bill  for  the 
purpose  of  bringing  them  before  the  court,  before  a  final  decision  can 
be  had.(z) 

A  supplemental  bill  may  likewise  be  filed  after  a  decree,  for  the 
purpose  of  enabling  the  court  to  give  directions  which  were  not  prayed 
by  the  original  bill,  but  which  the  result  of  the  proceedings  under  the 

(to)  3  Dan.  155. 

{x)  Woodward  v.  Woodward,  1  Dick.  33.    Jenkins  v.  Eldredge,  3  Story,  C.  C.  307 ;  Story, 
Eq.  PI.  iS3S. 
(y)  Boeve  v.  Skipwith,  1  Eq.  Ca.  Ab.  80.    2  Ch.  Kep.  142. 
(z)  3  Dan.  156.    1  id.  309. 


(3)  A  supplemental  bill  after  a  decree  must  not  seek  to  vary  the  principles  of 
the  decree,  but  taking-  that  as  the  basis,  it  should  seek  merely  to  supply  any 
omissions  there  may  be  in  it,  or  in  the  proceedings  which  led  to  it,  so  as  to  enable 
the  court  to  give  full  effect  to  its  decision.  (O'Hara  v.  Shepherd,  3  Md.  Ch.  Dec. 
306.) 

After  an  interlocutory  decree,  leave  to  file  a  supplemental  bill  for  the  purpose 
of  admitting-  new  evidence  is  never  granted,  where  the  party  might,  by  due  dili- 
gence, have  introduced  such  evidence  originally  in  the  case,  or  where  he  had  full 
means  of  knowledge  within  his  reach.  (Jenkins  v.  Eldredge;  3  Story,  299.) 
"Where  it  appeared  that  all  the  new  evidence  offered  in  support  of  a  supplemental 
bill  was  upon  points  which  were  in  issue  in  the  original  cause,  and  were  elabo- 
rately argued,  and  that  the  evidence  was  then  within  the  reach  of  the  party,  and 
might,  by  ordinary  diligence,  have  been  produced  ;  and  also  that  the  points  would 
not  materially  influence  the  opinion  of  the  court  if  they  were  not  established,  it 
was  held  that  there  was  not  sufficient  foundation  for  a  supplemental  bill.     (lb.) 

In  Woodruff  \.  Brugh,  (2  Halst.  Ch.  465,)  a  supplemental  bill  was  tiled  twenty- 
three  years  after  a  decree  •pro  eonfesso  on  an  original  bill,  against  all  the  defend- 
ants but  one,  and  twenty-two  years  after  he  had  answered  that  bill,  no  step 
having  been  taken  in  the  meantime  in  the  original  suit.  A  demurrer  to  the  sup- 
plemental bill  was  allowed. 
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decree  has  rendered  proper.(a)  Supplemental  bills  are  often  brought 
in  aid  of  a  decree  of  this  court — as  on  a  decree  to  account,  for  want  of 
[*Vol.  II,  63]  full  ^directions  before — and  directions  are  given,  under 
the  supplemental  bill,  that  the  new  matter  be  connected  with  the 
former  decree. (b) 

So  also,  if  the  original  bill  has  omitted  to  put  in  issue  material  mat- 
ter, the  court  may  upon  further  directions,  after  decree,  and  after  the 
trial  of  an  issue  which  the  complainant  has  failed  in  establishing,  per- 
mit the  complainant  to  file  a  supplemental  bill  for  the  purpose  of  making 
the  proper  charges. (c) 

A  supplemental  bill  has  likewise  been  permitted  where,  after  a  decree 
against  executors  to  account,  it  has  been  found  that,  in  the  lifetime  of 
the  testator,  an  account  existed  between  him  and  one  of  the  executors, 
in  respect  of  a  partnership  between  them,  upon  which  a  balance  was 
claimed  to  be  due  from  the  executor  to  the  estate. (d) 

Under  a  general  decree  for  an  account,  the  accounts  may  be  taken 
down  to  the  time  of  the  report;  without  filing  a  supplemental  bill  as 
to  matters  which  have  arisen  since  the  filing  of  the  original  bill. (e)  A 
bill  of  this  kind  will  not  lie  after  a  decree  for  an  account,  for  the  mere 
purpose  of  stating  additional  facts  which  arose  before  the  filing  of  the 
original  bill,  and  of  praying  that  such  matters  may  be  taken  into  con- 
sideration in  the  account  decreed  to  be  taken. (/)  The  complainant 
should,  in  such  case,  file  a  supplemental  bill  in  the  nature  of  a  bill  of 
review,  supported  by  the  usual  affidavit,  and  apply  to  have  the  cause 
re-heard,  (g) 

2.  To  introduce  matters  subsequent  to  the  original  bill.]  It  has  been 
already  stated  that  nothing  can  be  inserted  in  an  original  bill  by  way 
of  amendment  which  has  arisen  subsequent  to  the  commencement  of 
the  suit;  but  that  the  same  must  be  stated  in  a  supplemental  bill. (h)  (4) 

(a)  Dormer  v.  Fortescne,  3  Atk.  124. 
(ft)  Dormer  v.  Fortescue,  3  Atk.  124. 
(c)  Jones  v.  Jones,  3  Atk.  1J0. 

id)  Cropper  v.  Knapman,  2  Yonng  &  Col.  338.    And  see  Simmons  v.  Gntteridge,  13  Ves.  262. 
(el  Barfieid  v.  Kelley,  4  Rnss.  355.    3  Dan.  158,  note  f. 
(/)  Swan  v.  Swan,  8  Price,  515. 
(.</)  3  Dan.  156,  note  c. 

(ft)  Ante,  Vol.  I,  p.  207.    See  Stafford  v.  Howlett,  1  Paige,  200.    Hornfager  v.  Homfager,  1 
-  Code  Rep.  N.  S.  180. 


(4)  Matters  occurring  since  the  original  pleading-  was  put  in  must  be  brought 
before  the  court,  not  by  amendment,  but  by  a  supplemental  pleading.  (Horn- 
fager v.  Hornfager,  6  How.  Pr.  13;  S.  C.  1  Code  Rep.  N.  S.  180;  Drought  v. 
Curtiss,  8  How.  Pr.  56  ;  Williams  v.  Hernon,  16  Ab.  173  ;  Hendricks  v.  Decker,  35 
Barb.  298 ;  McMalwn  v.  Allen,  1  Hilt.  103 ;  S.  C.  12  How.  Pr.  39 ;  3  Ab.  89 ; 
Radley  v.  Houghtaling,  4  id.  251 ;  Hongliton  v.  Skinner,  5  id.  420  ;  Sage  v.  Mosher, 
17  id.  367  ;  Lampson  v.  McQueen,  15  id.  345  ;  McCulkmgh  v.  Colby,  4  Bosw.  603.) 
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Thus,  where  subsequently  to  the  filing  of  an  original  bill,  some  event 
happens  which,  without  abating  the  suit,  gives  an  interest  in  the  matter 
in  dispute  to  a  person  not  a  party  to  the  bill,  or  occasions  an  alteration 
in  the  interests  of  any  of  the  parties,  the  defect  may  be  supplied  by  a 
supplemental  bill.(i)  Therefore,  if,  pending  a  suit  affecting  an  estate 
which  is  the  subject  of  an  entail,  a  tenant  in  tail  whose  interests  are 
likely  to  be  affected  by  it,  comes  into  esse,  he  must  be  brought  before 
the  court  by.  supplemental  bill.(A)  So,  in  a  suit  relating  to  the  per- 
[*Vol.  II,  64]  *sonal  property  of  a  married  woman,  where  a  decree  or 
order  has  directed  the  master  to  approve  of  a  settlement  on  the  wife  and 
her  children,  but  before  the  master  makes  his  report  the  wife  dies,  it 
has  been  held  that  the  children  have  a  right  to  the  benefit  of  the  settle- 
ment, and  to  assert  that  right  by  supplemental  bill.(Z)  And  where  a  bill 
has  been  exhibited  against  a  man  and  his  wife,  and  the  husband  dies 
pending  the  suit,  and  a  new  interest  thereupon  arises  to  the  wife,  a 
supplemental  bill  ought  to  be  tiled  for  the  purpose  of  giving  the  wife 
an  opportunity  of  putting  in  another  defence  in  respect  of  her  newly 
acquired  interest,  (m) 

But  the  subsequent  event,  which  will  authorize  the  filing  of  a  sup- 
plemental bill,  must  not  only  be  relevant,  but  material  ;{n)  and  of  such 
a  nature  that  the  relief  sought  in  respect  thereof  cannot  be  obtained 
under  the  original  bill.(o) 

It  is  a  general  rule  that  whenever  an  event  happens  subsequent  to 
the  filing  of  the  original  bill,  which,  without  abating  the  suit,  trans- 
it) Jones  v.  Jones,  3  Atk.  217. 
(fc)  JIUf  Eq.  PI.  63. 

(Z)  Groves  v.  Clarke,  1  Keen,  132.    Murray  t.  Lord  Elibank,  10  Ves.  84. 
(m)  Mole  v.  Smith,  1  Jac.  &  W.  665. 

(n)  Mitf.  PI.  63,  note  o.    Milner  v.  Lord  Harewood,  17  Ves.  144. 
(o)  Adams  v.  Dowding,  2  Mad.  53. 


It  is  not  admissible  to  substitute  or  introduce  a  new  and  distinct  cause  of  action, 
by  way  of  supplemental  complaint.  {Buchanan  v.  Comstock,  57  Barb.  582.)  The 
matters  to  be  introduced  by  supplemental  complaint  must  be  consistent  with,  and 
in  aid  of,  the  case  made  by  the  original  complaint.  (lb.)  A  supplemental  com- 
plaint presents  a  new  cause  of  action  ;  and  the  court  must  examine  both  actions 
before  it  can  determine  whether  the  plaintiff  has  a  good  cause  of  action.  (lb.) 
A  plaintiff,  in  an  action  to  settle  and  determine  partnership  rights  between  him 
and  one  of  the  defendants,  cannot  be  permitted,  by  supplemental  complaint,  to 
substitute  a  new  controversy — an  independent  cause  of  action,  springing  out  of  a 
cause  of  action  between  the  two  defendants  with  which  he  had  no  connection — 
especially  where  the  introduction  of  such  new  matter  would  complicate  the  action, 
without  advantage  to  the  parties.     (lb.) 

An  objection  that  a  second  complaint,  made  and  served  as  supplemental,  in  pur- 
suance of  an  order  granted  at  special  term,  is  not  in  aid  of  the  original  complaint, 
and  therefore  not  supplemental,  cannot  be  raised  on  appeal  from  the  judgment. 
The  defendant's  remedy  is  by  appeal  from  the  order.  By  answering  the  com- 
plaint, the  objection  is  waived.     (Wetmore  v.  Truslow,  51  N.  Y.  336.) 
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fers  the  interests  of  a  party  to  it,  or  any  portion  of  such  interest,  to 
another,  so  as  to  give  a  new  interest  to  the  person  to  whom  it  is  trans- 
ferred, the  defect  thus  occasioned  must  be  supplied  by  supplemental 
bill.(p)  Therefore  a  party  who  acquires  an  entirely  new  right  or  inter- 
est in  the  subject  matter  of  the  suit,  by  purchase,  pending  the  litiga- 
tion, may  bring  such  right  or  interest  before  the  court  by  a  supplemental 
bill,  or  by  an  original  bill  in  the  nature  of  a  supplemental  bill.  And 
unless  he  makes  himself  a  party,  by  filing  a  supplemental  bill,  he  will 
not  be  allowed  to  come  in  and  take  a  part  in  the  proceedings  in  the 
cause  without  the  consent  of  the  other  parties  to  the  suit.(g)  So  where, 
in  a  partition  suit,  the  legal  estate  in  an  undivided  share  of  the  prem- 
ises is  in  a  trustee,  if  a  new  trustee  is  substituted  in  his  place  pending 
the  suit,  he  must  be  brought  before  the  court  by  a  supplemental  bill.(r) 

Such  bill,  though  it  is  supplemental  in  respect  to  the  old  parties  and 
the  rest  of  the  suit,  yet  as  to  any  new  parties  brought  before  the  court 
by  it,  and  consequently  in  regard  to  its  immediate  operation,  it  has  in 
some  degree  the  effect  of  an  original  bill.(s) 

If  a  complainant  suing  in  his  own  right  makes  such  an  alienation  of 
his  property  as  to  give  the  alienee  an  interest  in  the  subject  matter  of 
the  suit,  but  not  at  the  same  time  to  deprive  himself  of  all  right  in  the 
[*Vol.  II,  65]  *quest'ion,  he  must  bring  the  alienee  before  the  court  by 
supplemental  bill,  or  the  alienee  may  himself  file  a  supplemental  bill 
against  the  original  complainant  and  the  other  parties  to  the  suit,  to 
have  the  benefit  of  the  proceedings. (t) 

So,  if  after  the  bill  filed  one  of  several  complainants  becomes  bank- 
rupt, so  that  his  interest  becomes  vested  in  his  assignees,  a  supple- 
mental bill  may  be  filed  by  the  remaining  complainants,  either 
against  or  in  conjunction  with  the  assignees,  to  carry  on  the  suit.(w) 
Upon  the  same  principle,  it  is  settled  that  if  a  complainant  becomes  a 
lunatic,  a  supplemental  bill  may  be  filed  in  the  joint  names  of  the 
lunatic  and  his  committee  ;(v)  or  if,  after  the  institution  of  the  suit  by  a 
lunatic  and  his  committee,  the  committee  dies  and  a  new  committee 
is  appointed,  the  suit  may  be  continued  by  a  supplemental  bill  on 
behalf  of  the  lunatic  and  his  new  committee. (w) 

It  is  to  be  observed,  however,  that  a  voluntary  alienation  pendente 


(p)2Mitf.  03. 

(4)  Wilder  v.  Keeler,  3  Paige,  164. 
[r)  King  v.  Donnelly,  5  Paige,  46. 
(s)  Milf.  PI.  63. 

(<)    IJinks  v.  Binks,  2  Bligh,  593. 
!DaVi.r~ 


(«)  3  Dan.  162. 

[v)  Brown  v.  Clark,  3  Wood.  Lect.  378,  u.    1  Dan.  116. 

(m>)  3  Dan.  162. 
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lite  is  not  permitted  to  affect  the  rights  of  the  other  parties,  if  the  suit 
proceeds  without  disclosure  of  the  fact — except  as  the  alienation  may- 
disable  the  party  from  performing  the  decree  of  the  court,  as  in  the 
case  of  an  assignment  by  a  mortgagee  of  his  interest  in  the  mortgage, 
pending  a  suit  to  redeem — in  which  case  the  assignee  must  be  brought 
before  the  court  by  supplemental  bill. (a;)  It  sometimes  happens,  how- 
ever, that  pending  a  suit,  an  alienation  by  some  of  the  parties  takes 
place  without  the  knowledge  of  the  parties  conducting  the  suit,  or 
without  their  thinking  it  necessary  to  bring  the  alienee  before  the 
court.  In  such  case,  unless  the  alienee  can  be  protected  by  the 
ordinary  course  of  applying  for  an  order  that  the  alienor  may  not 
take  the  fund  he  is  entitled  to  in  the  suit,  out  of  court,  without  notice 
to  him,  he,  the  alienee,  may  make  himself  a  party  to  the  suit  by 
supplemental  bill  against  the  other  parties,  (y) 

If  the  interest  of  a  complainant  suing  in  autre  droit  entirely  deter- 
mines by  death  or  otherwise,  and  some  other  person  thereupon 
becomes  entitled  to  the  same  property,  under  the  same  title — as  in  the 
case  of  an  executor  or  administrator  upon  the  determination  of  an 
administation  durante  minor e  atate,(z)  or  pendente  lite;(a) — the  suit  may 
likewise  be  added  to  or  continued  by  supplemental  bill.(6) 

*If  a  sole  complainant,  suing  in  his  own  right,  is  [*Vol.  II,  66] 
deprived  of.  his  whole  interest  in  the  matters  in  question  by  an  event 
subsequent  to  the  institution  of  the  suit,  as  in  the  case  of  a  bankrupt 
or  insolvent  debtor,  whose  whole  property  is  transferred  to  assignees ; 
or  in  case  such  a  complainant  assigns  his  whole  interest  to  another, 
the  complainant  being  no  longer  able  to  prosecute,  for  want  of  interest, 
and  his  assignee  claiming  by  a  title  which  may  be  litigated,  the 
benefit  of  the  proceedings  cannot  be  obtained  by  a  supplemental  bill, 
but  must  be  sought  by  an  original  bill  in  the  nature  of  a  supplemental 
bill.(c)  But  this  rule  applies  only  to  cases  in  which  the  party  has  be- 
come entitled  to  the  interest  of  the  original  complainant  by  a  separate, 
independent  title.  It  does  not  apply  where  the  new  party  comes  in 
by  the  same  title  as  the  original  complainant — as  in  the  case  of  a 
tenant  in  tail  succeeding  to  a  title  to  sue  in  equity,  upon  the  death  of 
a  preceding  tenant  in  tail — in  which  case  he  may  proceed  by  supple- 
mental bill  by  way  of  continuation  of  the  original  suit.(cZ)    Nor  does 

{x)  Mitf.  PI.  63. 

[y)  Foster  v.  Deacon,  Mad.  &  Geld.  59. 

(z)  Jones  v.  Basset,  Free,  in  Ch.  174.    Stubbs  v.  Leigh,  1  Cox,  133. 

(a)  Mitf.  Pi.  64. 

(6)  Id.  ib. 

(c)  Mitf.  PI.  65. 

(d)  Lloyd  v.  Johnes,  9  Tea.  37. 
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it  appear  to  make  any  difference,  provided  he  comes  in  under  the 
same  title,  that  he  comes  in  by  force  of  a  new  limitation  in  remainder 
upon  the  determination  of  a  preceding  estate  tail.  He  will,  in  such 
case,  be  entitled  to  continue  the  suit  in  the  same  manner  as  a  tenant 
in  tail  coming  in  by  succession  as  issue  in  tail.(e) 

If  by  any  event  the  whole  interest  of  a  defendant  is  entirely  deter- 
mined, and  the  property  is  become  vested  in  another,  by  a  title  not 
derived  from  the  former  party — as  in  the  case  of  succession  to  a 
bishopric  or  benefice,  or  of  the  determination  of  an  estate  tail,  and  the 
vesting  of  a  subsequent  remainder  in  possession — the  benefit  of  the 
suit  against  the  person  becoming  entitled  by  the  event  described, 
must  also  be  obtained  by  original  bill  in  the  nature  of  a  supplemental 
bill.  Though  if  the  defendant  whose  interest  is  thus  determined  is 
not  the  sole  defendant,  the  new  bill  is  supplemental  as  to  the  rest  of 
the  suit,  and  is  so  termed  and  considered. (/) 

But  if  the  interest  of  a  defendant  is  not  determined,  and  only 
becomes  vested  in  another  by  an  event  subsequent  to  the  institution  of 
a  suit — as  in  the  case  of  alienation  by  deed  or  devise,  or  by  bank- 
ruptcy or  insolvency — the  defect  in  the  suit  may  be  supplied  by 
supplemental  bill;  whether  the  suit  is  become  defective  merely,  or 
abated  as  well  as  become  defective.^) 

Until  the  appearance  of  a  defendant  to  the  bill,  there  is,  strictly 
[*Vol.  II,  67]  *speaking,  no  cause  in  court  as  against  him.  There- 
fore, if  the  interest  of  a  defendant  named  as  a  party  to  the  original 
bill,  determines  before  he  has  appeared,  the  suit  cannot  be  continued 
against  the  person  in  whom  his  interest  has  become  vested,  by  a  mere 
supplemental  bill.  An  original  bill  in  the  nature  of  a  supplemental 
bill  must  be  filed ;  which  although  merely  supplemental  against  the 
other  defendants,  must  pray  that  the  new  party  may  answer  the  orig- 
inal bill  as  well  as  the  supplemental  matter,  and  pray  distinct  relief 
to  which  the  complainant  may  consider  himself  entitled  against  the 
new  defendants. (h) 

Another  case  in  which  a  supplemental  bill  is  frequently  resorted  to, 
is  where  a  suit  is  instituted  by  a  creditor  on  behalf  of  himself  and 
other  creditors  of  a  deceased  person,  and  the  creditor  who  files  the 
bill  dies.  In  such  a  case  it  is  almost  a  matter  of  course  to  permit 
another  creditor  who  has  come  in  under  the  decree  and  established  his 

(e)  Lloyd  v.  Johnes,  9  Ves.  37. 
(/)  Mitf.  PI.  67- 
(,?)  Id.  68. 

(ft)  Asbee  v.  Shipley,  Mad.  &  Geld.  296.  See  also  Crowfoot  v.  Mander,  9  Sim.  396.  ■  Stewart 
v.  Nicholls,  Taml.  307. 
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claim  as  creditor  before  the  master,  to  take  up  the  proceedings  by 
supplemental  bill.(i)  It  is  to  be  observed,  however,  that  as  the  repre- 
sentative of  the  deceased  creditor  has  an  interest  in  the  prosecution 
of  the  suit,  in  respect  of  the  costs  already  incurred  in  it,  no  other 
creditor  is  at  liberty  to  file  a  supplemental  bill  without  notice  to  such 
representative.  And  the  proper  course  is  for  the  creditor  desiring  to 
prosecute  the  suit,  to  move  that  he  may  be  at  liberty  to  file  a  supple- 
mental bill,  if  the  representative  of  the  deceased  complainant  do  not 
revive  within  a  limited  time,  and  to  serve  such  order  upon  the  repre- 
sentative, (k) 

A.  new  defendant  cannot  be  added  to  a  suit  upon  petition.  It  must 
be  done  by  a  supplemental  bill.(J) 

Where  a  feme  sole,  who  should  have  been  made  a  defendant,  marries 
after  the  commencement  of  the  suit  against  the  other  defendants,  she 
cannot  be  brought  before  the  court  with  her  husband  by  an  amend- 
ment of  the  original  bill;  but  a  supplemental  bill  is  necessary,  (m) 

It  is  to  be  observed,  that  if  an  original  bill  is  wholly  defective,  and 
there  is  no  ground  for  proceeding  upon  it,  it  cannot  be  sustained  by 
filing  a  supplemental  bill  founded  upon  matters  which  have  subse- 
quently occurred.  Yet  if  the  original  bill  was  sufficient  for  one  kind 
of  relief,  and  facts  afterwards  occur  which  entitle  the  complainant  to 
other  and  more  extensive  relief,  he  may  obtain  it  by  setting  out  the 
new  matter  in  a  supplemental  bill,  (re)  (5) 

(»*)    nouliUtch  v.  Marquis  of  Donegal!,  1  Sim.  &  Stn.  491.    Dixon  v.  Wyatt,  4  Mad.  392. 

(k)  Dixon  v.  Wyatt,  supra. 

(I)    Carow  v.  Mowatt,  1  Edw.  9. 

(m)  Campbell  v.  Bowne,  5  Paige,  34. 

(»)  Candler  v.  Petit,  1  Paige,  168. 


(5)  When  to  be  filed. 

A  supplemental  bill  (or  complaint)  ought  to  be  filed  as  soon  as  the  new  matter 
sought  to  be  inserted  therein  is  discovered.  And  if  the  party  proceeds  to  a  decree 
after  a  discovery  of  the  facts  upon  which  the  new  claim  is  founded,  he  will  not  be 
permitted,  afterwards,  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of  review, 
founded  on  such  facts.     (Pendleton  v.  Fay,  3  Paige,  204 ;  Story  Eq.  PI.  §  33S  a.) 

Under  the  former  practice,  a  supplemental  bill  might  be  filed  after  publication 
passed.  (North  Am.  Coal  Co.  v.  Dyett,  2  Edw.  115  ;  Pleasants  v.  Logan,  4  Hen. 
&  M.  489.) 

A  supplemental  bill  may  be  filed  either  before  or  after  a  decree,  and  may  be  in 
aid  of  a  decree,  to  help  its  being  carried  into  full  execution,  or  that  proper  direc- 
tions may  be  given  on  some  matters  omitted  in  the  original  bill,  or  not  put  in  issue 
by  it,  or  the  defence  made  to  it.     (O'ffara  v.  Shepherd,  3  Md.  Ch.  Dec.  306.) 

A  supplemental  bill  for  the  purpose  of  bringing  parties  before  the  court,  who 
ought  to  have  been  parties  to  the  original  bill,  may  be  filed  at  any  period  of  the 
cause;  and  it-is  not  unfrequently  the  case  that  where  a  cause,  at  the  hearing,  has 
been  ordered  to  stand  over,  with  liberty  to  add  parties,  it  has  been  expressly 
directed  that  they  should  be  added  by  supplemental  bill.  (Jones  v.  Jones,  3  Atk. 
110.) 
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[Wot.  II,  68]  *SECTION    II. 

PARTIES   TO. 

Where  a  supplemental  bill,  properly  so  called,  is  brought  for  any- 
new  matter  arisen  since  the  filing  of  the  original  bill,  the  defendants 
to  the  original  bill  ought  to  be  made  parties  to  the  supplemental 
bill.(o)  (6)    An  objection,  however,  to  a  supplemental  bill  filed  before 

(o)  Jones  t.  Jones,  3  Atk.  217. 


(6)  But  where  leave  is  given  to  file  a  supplemental  complaint  merely  to  bring 
in  new  parties,  it  is  not  necessary  to  make  the  original  defendants  pai'ties  to  it. 
(McQ-own  v.  Yerks,  6  John.  Ch.  450 ;  JEnsworth  v.  Lambert,  4  id.  605  ;  9  Paige,  439  ; 
Story  Eq.  PL  §_§  334,  335.) 

Until  an  assignment  of  dower  has  been  made,  the  widow  has  no  estate  in  the 
lands,  but  a  right  in  action,  merely.  Hence,  where  the  plaintiff  in  an  action  to 
recover  real  property  dies,  and  his  heir  applies  for  leave  to  file  a  supplementary 
complaint  and  continue  the  suit,  it  is  not  necessary  that  the  widow  should  join  in 
the  petition,  or  be  made  a  party  to  the  subsequent  proceedings.  (Ash  v.  Cook,  3 
Ab.  389.) 

In  Johnson  v.  Snyder,  (7  How.  Pr.  395,)  one  co-partner,  with  the  consent  of  the 
other,  made  an  assignment  of  a  portion  of  the  partnership  property  for  the  pay- 
ment of  partnership  debts.  An  original  bill  was  filed,  for  a  partnership  account, 
but  before  the  appearance  of  the  assignee  as  one  of  the  defendants,  he  died ;  and 
a  trustee  was  appointed  by  the  court  in  his  place.  Held,  that  such  trustee  was  a 
necessary  party,  and  that  the  proper  way  to  make  him  such  was  by  supplemental  . 
complaint.     Otherwise,  if  the  assignee  had  been  the  only  party  defendant.  . 

Where  a  representative  of  a  deceased  party  files  a  supplemental  complaint, 
which  is  dismissed  because  he  has  not  capacity  to  sue,  this  does  not  prevent  the 
prosecution  of  the  action  by  the  proper  representative.  (Bobbins  v.  Wells,  1  Rob. 
666  ;  S.  C.  18  Ab.  191 ;  26  How.  15.) 

"Where,  in  an  action  to  foreclose  a  mortgage,  brought  by  the  plaintiff  as  special 
receiver,  the  plaintiff  died  pending  the  action,  it  was  held  that  his  successor  was 
authorized  to  continue  the  action  in  his  own  name  as  such  special  receiver,  by 
supplemental  complaint.     (Paltrier  v.  Murray,  18  How.  Pr.  545.) 

A  devisee,  claiming  a  specific  performance  of  a  contract  for  the  sale,  and  the 
rents  and  profits  of  certain  premises  devised  to  him,  in  a  supplemental  complaint, 
is  not  bound  to  make  the  heirs  at  law  parties  plaintiffs.  Nor  is  he  bound  to  make 
them  defendants,  unless  the  validity  of  the  will  is  to  be  questioned.  (Spier  v.  Rob- 
inson, 9  How.  Pr.  325.)  Where  the  plaintiffs  in  the  original  bill  might  have  been 
entitled  to  an  account  of  the  rents  and  profits,  as  prayed,  on  their  death  the  right 
to  such  an  account  would  vest  exclusively  in  their  personal  representatives ;  but 
the  latter  could  not  unite  with  the  heirs  at  law  or  the  devisees  of  the  real  estate, 
as  plaintiffs,  in  a  supplemental  complaint  for  such  account  accruing  prior  to  the 
death  of  the  original  plaintiffs.     (lb.) 

A  stranger  to  a  suit  in  equity,  claiming  an  interest  therein,  cannot  interfere 
with  the  proceedings  without  filing  a  supplemental  bill,  to  make  himself  a  party. 
(Watt  v.  Crawford,  11  Paige,  470.) 

A  defendant  in  an  original  suit  is  not  to  be  made  a  party  to  a  supplemental  suit 
on  the  mere  ground  of  a  right  to  question  the  representative  character  of  a  de- 
fendant in  the  supplemental  suit ;  for  his  title  to  sustain  that  character  cannot  be 
tried  in  a  court  of  chancery.     ( Wilkinson  v.  Fowkes,  12  Eng.  L.  &  Eq.  184.)     The 
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hearing  the  original  bill,  for  want  of  parties,  should  be  taken  by  plea 
or  demurrer  before  the  cause  comes  on  to  be  heard ;  and  it  will  be  too 
late  to  object  to  it  at  the  hearing. (p)  The  rule  is  the  same  with 
respect  to  objections  to  a  supplemental  bill  on  the  ground  that  matter 
alleged  to  be  new,  or  newly  discovered,  was  not  so.(g) 

If  the  supplemental  bill  has  been  rendered  necessary  by  the  altera- 
tion or  acquisition  of  interest  happening  to  a  defendant,  or  if  a  person 
comes  into  esse  who  is  necessary  to  be  made  a  defendant,  the  supple- 
mental bill  may  be  filed  by  the  complainant  in  the  original  suit, 
against  such  person  alone ;  and  it  may  pray  a  decree  upon  the  partic- 
ular supplemental  matter  alleged  against  that  person  only ;  unless  as  is 
frequently  the  case,  the  interest  of  the  other  defendants  may  be 
affected  by  that  decree ;  in  which  case,  such  other  defendants  must  be 
made  parties. (r) 

Where  a  supplemental  bill  is  merely  for  the  purpose  of  bringing 
formal  parties  before  the  court  as  defendants,  the  parties  defendants 
to  the  original  bill  need  not,  in  general,  be  made  parties  to  the  sup- 
plemental bill.(s)  Thus,  where  a  cause  was  ordered  to  stand  over  at 
the  hearing,  with  liberty  to  the  complainant  to  amend  by  adding 
another  party,  and  the  complainant  did  not  amend,  but  filed  a  supple- 
mental bill  against  the  party  alone ;  upon  the  two  causes  coming  on 
for  hearing  together,  it  was  objected  that  the  complainant  ought  to 
have  amended  the  original  bill  or  have  made  the  original  defend- 
ant a  defendant  to  the  supplemental  bill,  but  the  objection  was  over- 
ruled.^) 

*This  rule,  however,  will  not  apply  where  a  person  [*Vol.  II,  69] 
having  acquired  the  interest  of  a  party  to  a  suit,  thinks  proper  to  file 

[p)  Jones  v.  Jones,  3  Atk.  217. 

( q)  Lewellen  v.  Muck-worth,  2  Atk.  40.    McElwaiu  v.  Willis,  3  Paige,  505. 

(r)  Milf.  PI.  75.    See  also  Bignall  v.  Atkins,  Mad.  &  Geld.  369. 

(s)  Id.  ib.     Brown  v.  Martin,  3  Atk.  iU. 

(t)    Greenwood  v.  Atkinson,  5  Sim.  419. 


original  defendants  are  necessary  parties  to  a  supplemental  bill,  where  the  sup- 
plemental suit  is  occasioned  by  an  alteration  after  the  original  bill  was  tiled,  affect- 
ing the  rights  and  interests  of  the  original  defendants  as  represented  on  the 
record ;  but  they  are  not  necessary  parties  to  a  supplemental  bill,  where  there 
may  be  a  decree  on  the  supplemental  matter  against  the  new  defendants  ;  nor  are 
they  necessary  parties  where  the  supplemental  bill  is  brought  merely  to  introduce 
formal  parties.'  (Ib.)  To  a  bill  filed  by  the  heir,  to  set  aside  a  purchase  from  his 
ancestor,  on  the  ground  of  fraud,  stating,  also,  that  the  purchase  money,  or  alleged 
consideration,  was  not  paid,  the  personal  representative  of  the  ancestor,  having 
an  interest  in  the  question  whether  the  contract  is  valid  or  not,  is  a  necessary 
party ;  and  if  such  personal  representative  be  brought  before  the  court  by  sup- 
plemental bill,  the  original  defendant  should  be  made  a  party  to  such  supple- 
mental bill.     (Ib.) 
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a  supplemental  bill  himself.  In  such  a  case  he  must  make  all  the 
other  parties  to  the  original  bill,  whether  complainants  or  defendants, 
parties  to  his  supplemental  bill.(w)  So  also,  where  one  of  several  co- 
complainants  assigns  his  interest  to  a  stranger,  and  the  remaining 
complainants  file  a  supplemental  bill  against  the  assignee,  they  must 
also  make  the  other  defendants  to  the  original  bill  parties  to  the 
supplemental  bill.(t>) 

To  entitle  a  complainant  to  file  a  supplemental  bill,  and  thereby  to 
obtain  the  benefit  of  the  former  proceedings,  it  must  be  in  respect  of 
the  same  title  in  the  same  person,  as  stated  in  the  original  bill.  Thus, 
if  a  person  should  file  an  original  bill,  as  heir  at  law  of  the  mortgagor, 
to  redeem ;  and  it  should  turn  out,  upon  an  issue  and  hearing  of  the 
cause,  that  he  is  not  the  heir  at  law,  and  he  afterwards  purchases  the 
title  of  the  true  heir ;  he  cannot  file  a  supplemental  bill  to  have  the 
benefit  of  the  former  proceedings,  for  he  claims  by  different  title  from 
that  asserted  in  the  original  bill.     He  should  file  an  original  bill. (to) 

A  new  party  representing  the  interest  of  a  former  party,  who  comes 
before  the  court  by  a  supplemental  bill,  whether  filed  by  himself  or  by 
the  complainant,  stands  in  exactly  the  same  plight  and  condition,  as 
the  former  party — is  bound  by  his  acts,  and  may  be  subject  to  all  the 
costs  of  the  proceedings  from  the  beginning  of  the  suit. (a;)  Therefore, 
it  has  been  held  that  a  purchaser  of  the  interest  of  a  party  pendente 
lite,  on  filing  his  supplemental  bill,  comes  into  court  pro  bo-no  et  malo, 
and  shall  be  liable  to  the  costs  of  the  proceedings,  from  the  beginning 
to  the  end  of  the  suit.(2/)  So,  also,  the  assignees  of  a  bankrupt,  who 
are  brought  before  the  court  by  supplemental  bill,  may  be  liable  to 
the  costs  of  the  whole  suit,  if  they  improperly  resist  the  complainant's 
demand.(z) 

(«)  3  Dan.  180. 

(v)  Id.  ib.    Feary  v.  Stephenson,  1  Beavan,  42. 

(so)  Well'.  Eq  PI.  189.    Tonkin  v.  Lethbridge,  Coop.  Eq.  Rep.  33. 

(a)  Mitf.  PI.  68. 

(J/)  Anon.  1  Ate.  89. 

(z)  Whitcomb  v.  Minchin,  5  Mad.  91. 
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[*Vol.  II,  70]  ^SECTION    III. 

FORM   OF. 

Statement  of  original  bill,  etc.]  A  supplemental  bill  should  state  the 
original  bill  and  the  proceedings  thereon. (a)  (7)  In  Onge  v.  Truslock,{b) 
it  was  decided  in  the  Irish  court  of  chancery,  that  a  supplemental  bill 
should  not  repeat  any  thing  of  the  original  statement,  or  do  more, 
•with  reference  to  that,  than  merely  to  state  the  decree,  if  there  has 
been  a  decree,  and  if  before  decree,  no  more  than  the  prayer  of  the 
bill.  The  correctness  of  this  decision  is  rather  questioned  by  Mr. 
Daniell,  in  his  Practice,  (c)  He  observes,  there  can  be  no  doubt  that 
where  the  original  bill  has  been  properly  filed  against  all  necessary 
parties,  but  in  consequence  of-  the  transmission  of  the  interest  of  one 
of  those  parties  to  another,  as  by  alienation  or  bankruptcy,  pendente 
lite,  it  becomes  necessary  to  file  a  supplemental  bill  against  the  alienee 
or  assignee,  for  the  purpose  of  bringing  him  before  the  court,  it  would 
be  unnecessary  or  perhaps  improper,  to  re-state  the  original  bill,  in 
the  supplemental  bill ;  because,  as  the  new  party  comes  in  upon  the 

(a)  Mitf.  75.    Coop.  Eq.  PI.  S3.    Storv,  Eq.  PI.  §343. 
(6)  2  Molloy,  31, 
(c)  3  Dan.  175. 


(7)  In  England,  the  49th  Order  of  the  Court  of  Chancery,  of  August,  1841, 
directs  "  That  it  shall  not  be  necessary,  in  any  bill  of  revivor,  or  supplemental 
bill,  to  set  forth  any  statement  of  the  proceedings  in  the  original  suit,  unless  the 
special  circumstances  of  the  case  may  require  it." 

The  supreme  court  of  the  United  States  has  adopted  the  same  rule.  (Rule  47, 
Equity  Rules  of  January,  1842.) 

Although  a  supplemental  complaint  sets  out  at  length  the  allegations  contained 
in  the  original,  it  is  not  for  that  cause  demurrable.  (JohTison  v.  Snyder,  7  How. 
Pr.  395.) 

If  material  facts  have  occurred  subsequently  to  the  commencement  of  the  suit, 
the  court  will  give  the  complainant  leave  to  file  a  supplemental  bill ;  and  when 
such  leave  is  given,  the  court  will  permit  other  matters  to  be  introduced  into  the 
supplementary  bill,  which  might  have  been  incorporated  in  the  original,  by  way 
of  amendment.  And  this  is  especially  proper  where  the  matter  which  occurred 
prior  is  necessary  to  the  proper  elucidation  of  that  which  occurred  subsequently 
to  the  filing  of  the  original  bill.     (Chaves  v.  Miles,  Harring.  Ch.  332.) 

Misrecital  in  a  supplemental  bill,  of  the  allegations  in  the  original  bill,  cannot 
change  the  character  of  the  relief  sought  by  the  latter.  The  two  must  be  taken 
together,  as  constituting  but  one  bill.     (Potier  v.  Barclay,  15  Ala.  439.) 

A  supplemental  bill,  after  a  decree,  must  not  seek  to  vary  the  principles  of  the 
decree,  but  taking  that  as  the  basis,  it  should  seek  merely  to  supply  any  omis- 
sions there  may  be  in  it,  or  in  the  proceedings  which  led  to  it,  so  as  to  enable  the 
court  to  give  full  effect  to  its  decision.    (O'Hara  v.  Shephard,  3  Md.  Ch.  Dec.  306.) 
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same  title  as  the  original  party,  all  that  is  necessary  to  be  put  in  issue 
against  such  new  party  is  the  fact  of  the  transmission  of  interest 
having  taken  place.  And  therefore  it  may  be  sufficient  to  state  merely 
the  prayer  of  the  original  bill ;  or  if  the  cause  has  been  heard,  the 
decree.  And  even  then  a  short  statement  of  the  original  case,  by  way 
of  inducement,  for  the  purpose  of  showing  that  the  complainant  has  a 
title,  will  not,  it  is  conceived,  be  objectionable.(d) 

The  course,  however,  must  be  different,  where  the  object  of  the  sup- 
plemental bill  is  not  to  continue  the  suit  against  the  person  in  whom 
the  interest  of  a  party  originally  before  the  court  has  become  vested, 
but  to  bring  before  the  court  an  entirely  new  party,  who  either  was 
interested  at  the  time  the  original  bill  was  filed,  or  has  become  so  under 
[*Vol.  II,  71]  a  new  *title  not  derived  from  a  former  party,  as  ;n  the 
case  of  a  necessary  party  omitted  and  subsequently  brought  before  the 
court  by  supplemental  bill,  or  of  a  new  party  coming  into  esse  after 
the  original  bill  filed.  There  the  supplemental  bill  is  in  fact  an  origi- 
nal bill  as  against  the  new  defendant,  and  must  state  enough  of  the 
case  to  put  the  title  of  the  complainant  to  relief  against  such  new 
defendant  in  issue. (e)  For,  as  a  defendant  who  was  not  a  party  to 
the  original  bill,  coming  in  upon  a  new  title,  cannot  be  called  upon  to 
answer  the  original  bill,(/)  there  is  no  other  method  by  which  the  com- 
plainant's title  to  maintain  the  suit,  as  against  him,  can  be  put  in  issue, 
than  by  a  statement  of  it  in  the  supplemental  bill.  It  is,  however,  to 
be  observed,  that  for  this  purpose  the  mere  statement  of  the  former 
proceedings  has  been  held  sufficient  to  put  the  facts  of  the  case  in  issue, 
with  regard  to  this  sort  of  defendant, (g)  i.  e.,  "  you  may  in  the  sup- 
plemental bill  state  that  you  made  such  a  representation  in  the  former 
bill,  instead  of  representing  the  facts  in  the  second  bill. "(A) 

In  fact,  the  propriety  of  introducing  a  re-statement  of  the  case  from 
the  original  bill  into  the  supplemental  bill,  must  depend  upon  the 
question  whether  the  object  of  the  supplemental  bill  is  to  state  the 
mere  fact  of  a  bill  having  been  filed,  or  to  put  in  issue  any  of  the  cir- 
cumstances and  facts  stated  and  charged  in  it.(i)  If  the  former  is  the 
object,  the  mere  statement  that  the  complainant  had  filed  a  bill  which 
prayed  such  and  such  relief,  will  be  sufficient.  Or,  if  the  draughts- 
man should  not  think  this  sufficient,  he  may  introduce  a  short  recital 

[d)  3  Dan.  175.    See  Vijrers  v.  Lord  Audley,  9  Sim.  72. 

(e)  3  Dan.  176. 

(/)  Baldwin  v.  Mackown,  3  Atk.  817. 
(.(?)  Llovd  v.  Jolmes,  9  Ves.  37. 
(A)  Id.  ib. 
(j)  3  Dan.  177. 
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— taking  care  that  in  reciting  the  bill  or  any  former  proceedings  he 
does  it  in  the  shortest  manner  possible. (A)  If  the  latter  be  the  object 
in  view,  the  facts  intended  to  be  stated  may  be  set  out  in  the  supple- 
mental bill,  either  by  way  of  original  statement,  or  as  a  re-statement 
of  the  facts  in  the  original  bill,  with  an  averment  of  their  truth. (I) 

In  Vigers  v.  Lord  Audley,{m)  it  was  held  that  even  where  a  supple- 
mental bill  is  filed  against  a  new  defendant,  it  is  not  necessary  to  state 
in  it  all  the  circumstances  of  the  case  at  length.  All  that  is  requisite 
is  that  the  complainant  should  state  so  much  of  the  case  as  shows  that 
he  has  an  equity  against  such  defendant. 

/Statement  of  supplemental  matter.]  If  the  supplemental  bill  is  occa- 
sioned by  an  event  subsequent  to  the  original  bill,  it  must  state  that 
[*Vol.  II,  72]  *event,  and  the  consequent  alteration  of  the  parties 
thereon ;  and  except  in  certain  cases,  must  pray  that  all  the  defendants 
may  appear  and  answer  to  the  charges  it  contains.  For  if  the  supple- 
mental bill  is  not  for  a  discovery  merely,  the  cause  must  be  heard  upon 
the  supplemental  bill  at  the  same  time  that  it  is  heard  upon  the  orig- 
inal bill,  if  it  has  not  been  before  heard.  And  if  the  cause  has  been 
before  heard,  it  must  be  further  heard  upon  the  supplemental  matter,  (m) 

The  exceptions  are— where  the  bill  is  filed  merely  to  bring  formal 
parties  before  the  court;  in  which  case,  as  already  stated,(o)  the  defend- 
ants to  the  original  bill  need  not,  in  general,  be  made  parties  to  the 
supplemental  bill.  So,  where  a  supplemental  bill  extends  only  to  an 
alteration  or  acquisition  of  interest  in  a  defendant,  so  as  not  to  affect 
the  interests  of  other  parties,  it  may  pray  a  decree  upon  the  supple- 
mental matter  only  against  that  person ;  unless,  as  is  frequently  the 
case,  the  interests  of  the  other  defendants  may  be  affected  by  that 
decree,  (p) 

A  supplemental  bill  to  perpetuate  testimony,  upon  the  discovery  of 
new  facts  after  filing  the  original  bill,  must  state  what  the  facts  are.(g') 

Where  leave  to  file  a  supplemental  bill  is  given,  the  court  will  permit 
other  matters  to  be  introduced  into  it  which  might  have  been  incorpo- 
rated in  the  original  bill  by  amendment,  (r) 

Prayer.]  A  supplemental  bill  generally  calls  upon  the  defendant  to 
answer  the  supplemental  matter  only.     If,  however,  it  is  occasioned  by 

(ft)  3  Dan.  177.    For.  Eom.  210. 
(I)  Id.  ib. 
(m)  9  Sim.  72. 

(»)  Mitf.  PI.  75.    Story  Eq.  PI.  $  343. 
(o)  Ante,  p.  68. 

(p)  Mitf  75.     VVelf.  Eq.  PL  201. 

(gj  Knight  v.  Knight,  i  Mad.  1.    Welf.  PI.  192.    See  Attorney  General  v.  Fishmonger's  Co. 
4Mt.  &  Craig,  1. 
irj  Saflbrd  v.  Howlett,  1  Paige,  200. 
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the  transmission  of  the  interest  of  a  defendant  who  has  not  answered 
the  original  bill,  and  it  is  necessary  to  have  a  discovery  from  the  new 
defendant  of  the  matters  in  the  original  bill,  it  may  pray  that  the 
defendant  may  answer  the  original  bill.(s)  And  in  such  case  the 
defendant  will  be  bound  to  answer  the  original  as  well  as  the  supple- 
mental bill.(i) 

The  rule  on  this  subject  is  thus  laid  down  in  Vigers  v.  Lord  Audley  : 
"  Where  a  bill  of  revivor  and  supplement  is  filed  against  a  person  who 
represents  a  defendant  to  the  original  bill,  and  the  bill  of  revivor  and 
supplement  prays  that  the  representative  of  the  deceased  defendant 
may  answer  both  bills,  he  is  bound  to  do  so,  although  the  subpoena 
taken  out  is  one  that  requires  him  to  answer  the  bill  of  revivor  and 
supplement  only ;  and  the  answer  in  such  a  case  is  headed  as  the 
answer  of  that  defendant  to  the  bill  of  revivor  and  supplement  and 
also  to  the  original  bill. 

*  Although  the  rules  above  stated  were  laid  down  in  a  [*Vol.  II,  73] 
case  in  which  the  bill  was  a  bill  of  revivor  as  well  as  of  supplement, 
they  will  equally  apply  to  supplemental  bills  occasioned  by  the  death  of 
a  defendant  whose  interest  has  become  vested  in  another  by  a  title 
which  will  not  admit  of  a  bill  of  revivor  merely ;  or  where  a  defendant 
becomes  bankrupt  or  insolvent  after  appearance  but  before  answer, 
and  a  supplemental  bill  is  required  to  bring  his  assignees  before  the 
court,  (it)  So  also  where  a  defendant  dies  before  service  of  the  sub- 
poena, or  appearance,  so  that  there  is  no  original  suit  in  court  as 
against  him;  in  consequence  of  which  it  is  necessary  to  file  a  bill 
which,  as  against  the  person  who  represents  the  interest  of  the  com- 
plainant dying,  is  an  original  bill  in  the  nature  of  a  supplemental  bill, 
the  new  bill  may  pray  that  the  defendant  may  answer  the  original 
bill  at  the  same  time  that  he  answers  the  supplemental  matter,  (v) 

In  other  respects  the  prayer  of  a  supplemental  bill  must  be  adapted 
to  the  object  for  which  it  is  exhibited;  but  it  always  concludes  with 
praying  the  process  of  the  court  in  the  usual  form.(w) 

/Signature  of  counsel.]  A  supplemental  bill  must  be  signed  by 
counsel,  (a;) 

New  solicitor  upon.]  In  the  case  of  McLaren  v.  Charrier,{y)  the 
questions  whether  the  complainant  is  obliged  to  employ  his  former 

(s)  See  Vigers  v.  Lord  Anclley,  9  Sim.  72. 

(*)  3  Dan.  181. 

(m)  3  Dan.  182. 

{v)  Asbee  v.  Skipley,  Mad.  &  Geld.  296. 

(?»;  3  Dan.  182. 

[x)  Id.  ib. 

[y)  5  Paige,  529. 
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solicitor  in  filing  a  supplemental  bill ;  or  whether  the  presenting  a 
petition  in  the  name  of  a  new  solicitor,  and  filing  a  bill  and  obtaining 
special  orders  thereon  in  the  name  of  such  new  solicitor,  is  not  a 
substantial  change  of  the  solicitor  of  the  complainant  upon  the  records 
of  the  court,  were  raised,  but  not  decided  by  the  chancellor.(8) 


SECTION    IV. 

APPLICATION   FOR  LEAVE   TO   PILE. 

A  supplemental  bill  cannot  be  filed  without  a  previous  order  of  the 
court  giving  permission,  (z)  In  ordinary  cases,  the  defendant  is  not 
entitled  to  notice  of  the  application  for  such  order,  (a)  (9)     Notice  of 

(z)  Eager  v.  Price,  2  Paige,  333. 

(a)  Id.  ib.    Lawrence  v.  Bolton,  3  Paige,  294. 


(8)  Although  a  bill  is  styled  therein  a  supplemental  bill,  and  refers  to  prior 
proceedings  and  decrees,  as  facts  on  which  to  ground  the  claim  for  relief,  but  does 
not  pray  for  the  revision  of  any  prior  decrees,  it  is  not  »  supplemental,  but  an 
original  bill.     (Brooks  v.  Brooke,  12  Gill  &  J.  306.) 

(9)  A  supplemental  bill,  introducing  new  facts  relating  to  the  merits,  ought  not 
to  be  filed  as  a  matter  of  course,  but  only  by  leave  of  the  court,  upon  sufficient 
cause  shown  by  affidavit,  or  other  satisfactory  proof.  (Story  Eq.  PI.  §  333  ;  John- 
son v.  Williams,  2  Ab.  229 ;  Pedrick  v.  White,  1  Mete.  76 ;  Tappan  v.  Evans,  12 
N.  Hamp.  330 ;  Dias  v.  Merle,  4  Paige,  259 ;  Winne  v.  Albert,  2  Md.  Ch.  Dec. 
42.)  And  Mr.  Hoffman  (1  Hoff.  Ch.  Pr.  403)  says  it  is  most  safe  to  apply  for  leave 
in  all  cases. 

It  has  been  held,  however,  that  it  is  matter  of  right  to  file  a  supplemental  com- 
plaint for  the  purpose  of  reviving  an  action ;  and  that  it  is  unnecessary  and  im- 
proper to  move  for  leave  to  file  it.  (Roach  v.  La  Farge.  43  Barb.  616 ;  S.  C.  19 
Ab.  67  ;  Matter  of  Borsdoff,  17  id.  168  ;  S.  C.  41  Barb.  211.) 

In  Beach  v.  Reynolds,  (53  N.  Y.  1,)  it  was  held  that  the  right  of  the  represent- 
atives of  a  deceased  party  to  continue  an  action  pending  at  the  time  of  his  death, 
is  not  absolute,  but  rests  in  the  legal  discretion  of  the  court  to  which  application 
is  made  under  §  121  of  the  Code.  In  such  cases,  the  equitable  rule  which  requires 
reasonable  diligence,  as  well  as  good  faith,  prevails ;  and  a  long  delay  in  making 
the  application  constitutes  laches,  and  a  valid  reason  for  denying  the  application. 
So  held,  on  appeal  from  an  order  directing  a  suit  to  be  revived  and  continued  on 
a  supplemental  complaint.     (lb.  ;  S.  C.  64  Barb.  506.) 

The  court  may  compel  a  party  applying  for  leave  to  file  a  supplemental  plead- 
ing to  elect  to  substitute  it  in  the  place  of  the  previous  one.  But  unless  it  does 
so,  both  remain.  (Brown  v.  Richardson,  4  Rob.  603 ;  Bate  v.  Fellowes,  4  Bosw. 
638.) 

A  supplemental  complaint  should  not  be  allowed  to  be  filed  except  on  equitable 
terms.  A  plaintiff  should  never  be  allowed  to  do  so  at  the  expense  of  the  defend- 
ant.    (Sage  v.  Mosher,  17  How.  Pr.  367,  373.) 

Merely  granting  leave  to  file  a  supplemental  complaint  decides  nothing  as  to 
the  plaintiff's  rights.    It  is  necessary  to -try  both  actions  before  it  can  be  deter- 
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[*Vol.  II,  74]  the  motion  *is  necessary  only  where  the  complainant 
asks  for  a  preliminary  injunction  or  some  other  special  relief  upon  the 


mined  whether  there  was  originally  a  cause  of  action.  Where  the  court  can  see,  on 
the  face  of  the  supplemental  complaint,  that  the  former  action  is  fatally  defective, 
it  may  refuse  to  sustain  the  judgment  rendered  in  the  supplemental  action,  in 
which  the  plaintiff  has  leave  to  prosecute  the  original  action,  and  succeed  to  all 
the  rights  of  the  first  plaintiff.  {Robbi?is  v.  Wells,  26  How.  15  ;  S.  C.  18  Ah.'  191 ; 
1  Rob.  666.     See  also  Candler  v.  Pettit,  1  Paige,  168  ;  Day  v.  Potter,  9  id.  645.) 

Where  a  bill  has  been  dismissed  for  want  of  prosecution  against  a  defendant, 
who  at  the  hearing  is  held  to  be  a  necessary  party,  the  court  will  not  allow  the 
plaintiff  to  bring  him  before  the  court  again  by  supplemental  bill,  but  will  dismiss 
the  bill  with  costs.     (Lautour  v.  Holeom.be,  11  Sim.  71 ;  S.  C.  1  Phil.  262.) 

Leave  to  file  a  supplemental  complaint  may  be  granted  upon  an  ex  parte  appli- 
cation. Notice  of  the  motion  is  necessary  only  where  the  plaintiff  asks  for  a  pre- 
liminary injunction,  or  some  other  special  relief  upon  the  matter  of  the  supple- 
mental bill,  previous  to  the  time  for  the  appearance  of  the  defendant.  (Fisk  v. 
Albany  &  Susquehanna  R.  R.  Co.  8  Ab.  N.  S.  309.) 

Leave  will  not  be  granted  where  the  object  of  the  supplemental  complaint  can 
be  accomplished  by  an  amendment ;  nor  to  bring1  before  the  court  a  fact  known 
to  the  plaintiff  at  the  time  of  commencing  the  action.  .  (McMahon  v.  Allen,  12 
How.  Pr.  39.) 

An  application  for  leave  to  file  a  supplemental  bill  is  seldom  granted,  and  never 
without  the  utmost  caution  and  when  a  just  and  necessary  case  is  clearly  made 
out ;  and  it  is  then  generally  confined  to  clear  cases  of  mistake  as  to  matter  of 
fact,  and  as  to  that  only.  And  the  court  is  still  more  cautious  in  granting  such 
an  application  after  a  considerable  lapse  of  time  from  the  filing-  of  the  original  bill. 
(Gh-aves  v.  Miles,  Harring.  Ch.  332.) 

In  Turner  v.  Berry,  (3  Gil.  541, )  it  is  held  that  a  motion  for  leave  to  file  a  bill 
of  this  character  is,  ordinarily,  addressed  to  the  discretion  of  the  court,  with  the 
exercise  of  which  an  appellate  court  will  seldom  interfere. 

A  motion  for  leave  to  file  a  supplemental  bill  for  the  purpose  of  bringing  in  new 
parties,  will  not  be  granted  where  the  defendants  have  waived  their  objection  by 
not  taking  advantage  of  the  want  of  parties  at  the  proper  time  ;  particularly  in  a 
partition  suit,  where  the  title  of  the  proposed  parties  would  be  hostile  to  that  of 
the  complainant.     (Bogardus  v.  Trinity  Church,  4  Sandf.  Ch.  369.) 

A  petition  asking  leave  to  file  a  supplemental  bill  in  the  nature  of  a  bill  of 
review,  may  be  filed  at  any  time  before  the  decree  is  enrolled.  (Ridgeway  v. 
Toram,  2  Md.  Ch.  Dec.  303.)  On  such  an  application,  it  is  not  enough  that  the 
new  facts  were  not  known  before  the  hearing;  it  must  appear  that  the  party 
Could  not  have  known  them  by  the  use  of  reasonable  diligence  ;  for  any  laches  or 
negligence  in  this  respect  destroys  the  title  to  relief.  (lb.)  The  imperfection  of 
an  original  bill,  rendering  a  supplemental  bill  necessary,  may  arise  either  from 
the  importance  of  the  omitted  fact  not  being  previously  understood,  or  from  the 
fact  itself  not  having  come  to  the  knowledge  of  the  party  until  after  the  bill  was 
filed.  But  a  party  will  not  be  allowed  to  file  a  supplemental  bill  in  the  nature  of 
a  bill  of  review,  upon  the  ground  that  the  importance  of  newly  discovered  evi- 
dence was  not  understood  until  the  decree  had  passed,  when  such  evidence  was 
known  to  him,  or  might  have  been  known,  by  the  use  of  reasonable  diligence,  in 
time  to  be  used  when  the  decree  passed.     (lb.) 

Leave  of  the  court  must  be  obtained  before  a  supplemental  bill,  in  the  nature 
of  a  bill  of  review,  can  be  filed.     (O'Hara  v.  Shepherd,  2  Md.  Ch.  Dec.  306.) 

Under  rule  57  in  Equity,  in  the  United  States  courts,  requiring  notice  to  be 
given  on  a  petition  for  leave  to  file  a  supplemental  bill,  it  is  not  necessary  that  the 
petition  should  contain  the  averment  intended  to  be  inserted  in  the  supplemental 
Mil,  but  only  that  it  should  advise  the  court  and  the  opposite  party  of  the  ground 
on  which  the  relief  is  prayed  for.  (Parkhurst  v.  Kinsman,  2  Blatch.  72.)  The 
court  inquires  no  further,  on  such  a  petition,  than  to  see  whether  probable  cause 
exists  for  the  new  proceeding,  and  whether  the  petition  states  facts  which,  if  prop- 
erly pleaded,  would  sustain  a  supplemental  bill.     (lb.) 
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matter  of  the  supplemental  bill,  previous  to  the  time  for  the  appear- 
ance of  the  defendant  thereto. (6) 

"Where  an  injunction  is  asked  for  on  such  a  bill,  a  copy  of  the  bill  is 
usually  served  on  the  party,  if  he  appears  in  the  cause,  together  with 
a  notice  of  the  application.  And  if  the  court  makes  an  order  for  the 
injunction,  leave  to  file  the  bill  is  necessarily  implied  in  such  order,  (c) 

On  an  ex  parte  application  for  leave  to  file  a  supplemental  bill,  the 
court  examines  the  question,  so  far  as  to  see  that  the  privilege  is  not 
abused  for  the  purposes  of  delay  and  vexation  to  the  defendant. (d) 

In  a  doubtful  case,  also,  although  no  injunction  is  asked  .for,  the 
court  may  direct  notice  of  the  application  to  be  given  to  the  defendants 
who  have  appeared,  (e) 

The  application  may  be  made  either  by  motion  or  petition. 

A  bill  of  this  nature  ought  to  be  filed  as  soon  as  the  new  matter 
sought  to  be  inserted  therein  is  discovered.  And  if  the  party  proceeds 
to  a  decree  after  the  discovery  of  the  facts  upon  which  the  new  claim 
is  founded,  he  will  not  be  permitted  afterwards  to  file  a  supplemental 
bill  in  the  nature  of  a  bill  of  review,  founded  on  such  facts. (/) 

The  propriety  of  the  order  authorizing  the  filing  of  a  supplemental 
bill  cannot  be  questioned  at  the  hearing  of  the  supplemental  cause. (g) 
If  such  bill  is  filed  without  any  sufficient  grounds,  the  defendant  must 
make  the  objection  by  plea,  answer,  or  demurrer.(/i) 

A  supplemental  bill  may  be  filed  after  publication  is  passed.(i) 


SECTION   V. 

SUBPOENA   AND   APPEARANCE. 

If  a  party  to  the  original  bill  does  not  voluntarily  appear  to  a  sup- 
plemental bill,  the  complainant  must  proceed  by  subpoena  to  compel 
an  appearance  to  the  same. (ft)  But  where  the  complainant,  instead 
of  taking  out  a  subpoena  on  a  supplemental  bill,  entered  an  order 

(i)  Lawrence  v.  Bolton,  supra. 

(c)  Eager  v.  Price,  supra. 

(d)  Id  ib. 

(e)  Id.  id.    Winn  v.  Albert,  2  Md  Ch.  Dec.  42. 
(/)  Pendleton  v.  Fay,  3  Page,  204. 

ig)  Honlditch  v.  Marqnis  oi'Donegal,  1  Sim.  &  StU.  491. 

(ft)  Lawrence  v.  Bolton,  3  Paige,  294. 

(i)    North  Am.  Coal  Co.  v.  Dyett,  2  Edw.  115. 

(k)  Id.  ib. 
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[*Vol.  II,  75]  that  the  ^defendants  should  answer  the  same  within 
forty  days,  and  the  defendants  thereupon  applied  for  and  obtained  an 
order  for  further  time  to  answer,  it  was  held  that  they  had  waived  the 
irregularity.  (I)  - 

The  subpoena  to  appear  and  answer  a  supplemenal  bill  is  in  the 
same  form  as  a  subpoena  to  answer  an  original  bill ;  except  that  it 
specifies  the  nature  of  the  bill  which  has  been  filed.(m)  And  obedience 
to  the  writ  may  be  enforced  in  the  same  manner  and  by  the  same 
process  as  a  subpoena  to  answer  an  original  bill.(w) 


S-ECTION   VI. 

DEMURRERS   AND   PLEA.S   TO. 

Demurrer.]  If  a  supplemental  bill  is  filed  without  any  sufficient 
grounds,  the  defendant  may  demur.(o)  (10)  And  if  it  appears  upon 
the  face  of  such  a  bill,  that  all  the  matters  alleged  therein  arose  pre- 
vious to  the  commencement  of  the  suit,  and  might  have  been  inserted 
in  the  original  bill  by  way  of  amendment,  the  objection  may  be  taken 
by  demurrer  ;(p)  even  though  the  bill  contains  an  allegation  that  the 
facts  were  not  known  to  the  complainant  until  the  original  cause  was 
at  issue. (g) 

Many  of  the  causes  of  demurrer  which  apply  to  an  original  bill  will 

[1)  Lawrence  v.  Bolton,  3  Paige,  294. 
(m)  3  Dan.  182. 

(m)  Id.  ib.    See  ante,  Vol.  I.  p.  54. 

(o)  Lawrence  v.  Bolton,  3  Paige,  294.    Goddard  v.  Benson,  15  Ab.  191  ;  Fulton  Bank  v.  N.  T. 
&  Sharon  Canal  Co.  4  Paige,  127. 
W  Stafford  v.  Howlett,  1  Paige,  200.    Mitf.  202. 

(2)  Colclongh  v.  Evans,  4  Sim.  76.    Bnt  see  Crompton  v.  Wombwell,  id.  628,  and  4  My.  &  C.  1. 


(10)  Where  the  object  of  a  supplemental  complaint  is  to  revive  a  former  action, 
and  to  proceed  in  that  action  against  the  same  defendants,  a  dermiirer  alleging 
that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  will  not  lie, 
because  it  is  not  intended  to  constitute  a  cause  of  action.  {Spier  v.  Robinson,  9 
How.  Pi\  325.)  If  the  plaintiff  alleges  in  a  supplemental  complaint  that  he  is  the 
devisee  of  all  the  interest  wnich  his  father  had  in  the  subject  of  the  suit,  the 
defendants  are  at  liberty  to  put  that  fact  in  issue  ;  but  if  they  demur  because  the 
plaintiff  does  not  show  that  the  will  was  properly  executed  and  proved  to  give 
him  an  exclusive  rig-ht  to  claim  as  devisee,  they  admit  the  fact.     (Ib.) 

The  facts  stated  in  a  supplemental  complaint  should  be  material  to  the  matters 
in  controversy ;  otherwise  a  demurrer  will  lie  to  it.  '  (Story  Eq.  PI.  §  43.) 
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also  apply  to  a  supplemental  bill;  but  there  are  some  grounds  of 
demurrer  which  are  applicable  solely  to  supplemental  bills. (r) 

If  a  supplemental  bill  is  filed  upon  matter  arising  subsequent  to 
the  time  of  filing  the  original  bill,  against  a  person  who  claims  no 
interest  out  of  the  matters  in  litigation  by  the  former  bill,  the  defend- 
ant to  the  bill  thus  brought  as  a  supplemental  bill  may  demur ; 
especially  if  the  bill  prays  that  he  may  answer  the  matters  charged  in 
the  former  bill.(s) 

A  defendant  to  a  supplemental  bill  may  also  demur,  if  the  same 
complainant  files  a  supplemental  bill  claiming  the  same  matter  as  in 
his  original  bill,  but  upon  a  title  totally  distinct ;  as  in  the  case  of 
Tonkin  v.  Lethbridge,{t)  where  the  complainant  filed  a  bill  to  redeem  a 
mortgage  as  heir  at  law,  and  afterwards  bought  in  the  claim  of  a  third 
[*Vol.  II,  76]  person  to  the  heirship,  *and  filed  a  supplemental  bill 
claiming  under  that  purchase,  the  demurrer  was  allowed. 

But  a  defendant  cannot  demur  to  a  bill  of  this  kind  on  the  ground 
that  by  the  present  practice  of  the  court  the  complainant  may  obtain 
that  relief  by  petition  for  which  a  supplemental  bill  was  formerly 
necessary ;  as  where,  after  a  decree  in  a  creditor's  suit,  upon  the  com- 
plainant's being  guilty  of  laches,  another  creditor  was  desirous  of  get- 
ting the  conduct  of  the  cause,  and  filed  a  supplemental  bill  for  that 
purpose,  it  was  held  that  a  demurrer  would  not  lie  because  he  had 
taken  that  course  instead  of  applying  to  the  court  by  petition  as  he 
might,  according  to  the  practice,  have  done.(w) 

A  motion  to  take  the  supplemental  bill  off  the  file  for  irregularity, 
on  the  ground  that  it  does  not  state  supplemental  matter,  will  not  lie. 
The  proper  course,  in  such  a  case,  is  to  demur. (v) 

Plea.]  Besides  those  grounds  of  plea  which  are  common  to  supple- 
mental and  original  bills,  if  a  supplemental  bill  is  brought  on  matter 
which  arose  before  the  original  bill  was  filed,  and  which  might  have 
been  introduced  into  the  original  bill,  and  this  fact  does  not  appear 
upon  the  supplemental  bill,  (so  as  to  enable  the  defendant  to  demur,) 
it  may  be  pleaded. (w) 

So  if  a  supplemental  bill  is  filed  without  any  sufficient  grounds,  the 
defendant  may  make  the  objection  by  plea,  (a;) 


(r)  3  Dan.  183. 

(s)  Mifcf.  202.    And  see  Baldwin  y.  Mackown,  3  Atk.  817. 
(i)   Cooper,  83. 

(m)  Davis  v.  Williams,  1  Sim.  5. 
{v)  Bowyer  v.  Bright,  13  Price,  316. 

(m>)  Mitf.  290.    Stafford  v.  Howlett,  1  Paige,  200.    Falton  Bank  v.  N.  T.  &  Sharon  Canal  Co. 
i  id.  127. 
(a:)  Lawrence  v.  Bolton,  3  Paige,  294. 
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Practice  as  to  demurrers  and  pleas.]  Demurrers  and  pleas  to  sup- 
plemental bills  are  subject  to  the  same  rules,  both  with  respect  to  their 
form  and  substance,  and  to  the  practice  arising  upon  them,  as  demur- 
rers and  pleas  to  original  bills. {y) 


SECTION    VII. 

ANSWER    TO. (11) 

If  a  defendant  to  a  supplemental  bill  neither  demurs  nor  pleads  to 
it,  he  must  put  in  his  answer,  as  in  the  case  of  an  original  bill.  If,  how- 
ever, there  is  any  matter  in  the  supplemental  bill  which  is  properly 
[*Vol.  II,  77]  the  ^subject  of  demurrer  or  plea,  he  may,  by  his  answer, 
claim  the  same  benefit  of  it  as  he  would  have  been  entitled  to  had  he 
demurred  or  pleaded,  (z) 

"Where  a- defendant  to  a  supplemental  bill  is  called  upon  to  answer 
the  original  bill  at  the  same  time  that  he  answers  the  supplemental 
matter,  the  usual  course  is  to  include  the  answer  to  the  original  bill 
and  supplemental  bill  in  the  same  answer.(o)  It  appears,  however, 
that  it  is  not  absolutely  irregular  to  separate  them ;  and  in  Sayle  v. 
Grdham,(b)  where  female  complainants  had  amended  their  original  bill 
after  answer,  and  married  before  the  amendments  were  answered ; 
whereupon  a  bill  of  revivor  and  supplement  was  filed  by  them  and 

(y)  3  Dan.  184.    See  Story,  Eq.  PI.  5  338,  a,  661  ;  1  Drew.  68  ;  4  Paige  127. 

(z)  3  Dan.  184. 

(o)  See  Vigers  v.  Lord  Audley,  9  Sim.  408. 

(&)  5  Sim.  8. 


(11)  The  only  thing  that  the  answer  to  a  supplemental  complaint  properly  puts 
in  issue  is  the  matter  showing  the  transmission  of  interest  from  the  original  party. 
The  allegation  of  the  defendant,  in  such  an  answer,  of  his  ignorance  as  to  a  fact 
admitted  by  the  answer  of  the  original  defendant,  to  whose  interest  he  has  suc- 
ceeded, does  not  put  such  fact  in  issue.  (Forbes  v.  Waller,  25  N.  Y.  430 ;  S.  C. 
25  How.  166  ;  4  Bosw.  475.) 

After  a  defendant  has  answered  the  original  bill,  and  the  proofs  have  been 
taken,  it  is  irregular  and  unauthorized  for  him  either  to  answer  the  matter  of  the 
original  bill  anew,  or  to  put  in  an  answer  to  a  supplemental  bill,  filed  for  the  pur- 
pose of  bringing  additional  parties  before  the  court,  and  to  which  supplemental 
bill  he  is  not  a  party.  And  if  permitting  such  answer  to  remain  upon  the  files  of 
the  court  will  embarrass  the  proceedings,  and  raise  questions  which  will  be  pro- 
ductive of  delay,  it  will  be  ordered  to  be  taken  off  the  files.  (American  Life  Ins. 
&  Trust  Co.  v.  Bayard,  3  Barb.  Ch.  610.) 
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their  husbands,  praying  that  the  defendants  might  answer  the  amended 
bill ;  and  the  defendants,  before  they  answered  the  amendments,  put 
in  an  answer  to  the  bill  of  revivor  and  supplement  only,  the  court 
refused  a  motion  to  take  the  answer  off  the  file  for  irregularity,  on  the 
ground  that  it  was  still  competent  to  the  defendants  to  answer  the 
amended  bill. 

The  form  of  an  answer  to  a  supplemental  bill,  and  the  manner  of 
putting  it  in,  filing  it,  etc.,  are  the  same  as  in  the  case  of  an  answer 
to  an  original  bill,  and  are  subject  to  the  same  contingencies.(c) 

After  the  answer  has  been  put  in,  and  the  proceedings  on  the  sup- 
plemental bill  have  arrived  at  the  same  point  at  which  the  original  bill 
stood,  they  then  proceed  pari  passu  together.(d)  (12) 


SECTION   VIII. 

REPLICATION  AND  EVIDENCE. 

Replication.]  A  replication  may  be  filed  by  the  complainant  in  a 
supplemental  suit  to  the  defendant's  answer,  if  one  is  put  in,  in  the 
same  manner  as  in  the  case  of  an  original  suit.  But  a  separate  repli- 
cation in  a  supplemental  suit  is  only  necessary  where  there  has  been 
already  a  replication  in  the  original  suit.  Where  there  has  been  no 
replication  in  the  original  suit,  a  general  replication  will  apply  to  the 
whole  record,  and  not  merely  to  the  original  bill.(e) 

*  Where  an  original  bill  was  filed  by  D.  and  W.  against  [*Vol.  II,  78] 
P.  to  obtain  a  conveyance  of  real  estate,  and  a  replication  was  filed  to 
the  defendant's  answer ;  after  which  D.  purchased  the  interest  of  W. 
in  the  subject  matter  of  the  suit,  and  afterwards  died;  upon  which 
the  heirs  of  D.  filed  a  supplemental  bill  in  the  nature  of  a  bill  of 
revivor  and  supplement  to  continue  the  proceedings  in  their  names ;  to 

> 

(c)  3  Dan.  185.    See  ante,  Vol.  1, 140  to  147. 

(d)  Lube's  Eq.  PI.  138. 

(c)  Catton  v.  Earl  of  Carlisle,  5  Mad.  427. 


(12)  Where  a  supplemental  complaint  is  filed,  under  §  177  of  the  Code,  after 
answer,  an  answer  is  required  only  as  to  the  supplemental  matter  ;  and  it  is  not 
allowable  to  a  defendant,  as  a  general  rule,  without  special  permission,  to  answer 
anew,  or  further,  the  original  complaint.     (Dann  v.  Baker,  12  How.  Pr.  521.) 
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which  bill  the  defendant  put  in  an  answer,  without  oath,  denying 
the  allegations  therein — it  was  held  that  such  heirs  at  law  should  file  a 
replication  to  the  answer  to  the  supplemental  bill,  and  proceed  to  take 
proof  of  the  matter  put  in  issue  by  that  answer,  in  connection  with 
the  proofs  of  the  matters  in  issue  upon  the  original  bill — leaving  the 
question  as  to  the  right  of  the  complainant  to  have  the  benefit  of  the 
original  bill,  and  of  the  subject  matter  of  the  same,  to  be  finally 
decided  at  the  hearing,  upon  the  proofs  in  the  cause.  (/) 

Evidence.']  If  the  new  matter  in  the  supplemental  bill  is  not  admitted 
by  the  defendant's  answer,  it  must  be  proved ;  otherwise  the  supple- 
mental bill  will  be  dismissed  with  costs. (g)  For  this  purpose  witnesses 
may  be  examined  as  to  the  new  matter  contained  in  the  supplemental 
suit.  And  it  is  said  that  if  interrogatories  have  been  already  exhib- 
ited in  the  original  cause,  the  court  will,  on  motion,  give  leave  to  add 
to  such  interrogatories ;  so  as  the  new  interrogatories  contain  nothing 
but  what  relates  to  the  supplement.  (A) 

The  restriction,  however,  can  only  apply  to  cases  in  which  interrog- 
atories have  already  been  exhibited,  or  the  witnesses  have  only  been 
partly  examined  in  the  original  cause.  Where  no  witnesses  have  been 
examined  in  the  original  cause,  they  may  be  examined  (provided  pub- 
lication has  not  passed,)  to  prove  the  matters  in  issue  in  the  original 
cause,  as  well  as  those  in  issue  in  the  supplemental  suit.(i)  Where, 
however,  publication  has  passed,  it  will  be  irregular  to  examine  wit- 
nesses as  to  matters  in  issue  in  the  original  suit ;  and  if  any  are 
examined  as  to  such  matters,  the  depositions  cannot  be  read  at  the 
hearing.(A-) 

A  supplemental  suit  is  merely  a  continuation  of  the  original  suit, 
and  whatever  evidence  was  properly  taken  in  the  original  suit  may  be 
made  use  of  in  both  suits ;  even  though  not  entitled  in  the  supple- 
mental suit.  Thus,  depositions  taken  in  the  original  suit  may  be  read 
at  the  hearing  of  both  causes ;  and  this  was  permitted  in  a  case  where 
the  original  bill  was  filed  by  the  complainant,  a  married  woman,  in  a 
[*Vol.  II,  79]  wrong  name,  *(i.  e.  as  the  widow  of  the  testator  when 
her  husband  by  a  previous  marriage  was  living,)  and  the  object  of  the 
supplemental  bill  was  to  correct  this  error  and  to  bring  her  husband 
before  the  court. (I) 

(/)  Day  v.  Potter,  9  Paige,  615. 

(0)  lHarr.  (STewl.  ed.)  69. 
i%)  Id.  ib. 

(i)  3  Dan.  186. 

(7c)  Bagnall  v.  Bagnall,  12  Vin.  AUr.  114,  pi.  9. 

(1)  Giles  v.  Giles,  1  Keen,  685, 
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It  is  also  laid  down  that,  in  cases  of  alienation  pendente  lite,  the 
alienee  is  bound  by  the  proceedings  in  the  suit  after  alienation  and 
before  the  alienee  became  a  party  to  it.  And  depositions  of  a  witness, 
taken  after  the  alienation  and  before  the  alienee  became  a  party,  may 
be  used  by  the  other  parties  against  the  alienee,  as  they  might  have 
been  used  against  the  party  under  whom  he  claims. (to) 


SECTION    IX. 

HEARING. 

If  there  has  been  no  decree  in  the  original  suit  before  the  filing  of 
the  supplemental  bill,  the  original  and  supplemental  suit  may  come 
on  for  hearing  together,  (unless  the  supplemental  bill  is  merely  for 
discovery,)  and  one  decree  will  be  made  in  both.(w)  But  if  a  decree 
has  been  obtained  before  the  event  by  which  the  supplemental  bill 
was  rendered  necessary,  though  it  be  only  a  decree  nisi,(o)  there  must 
be  a  decree  on  the  supplemental  bill ;  for  which  purpose  the  supple- 
mental cause  must  be  brought  to  a  hearing  alone ;  or  it  may  be  heard 
with  the  original  cause  for  further  directions,  (p) 

ShiMtling  wders.]  When  the  two  suits  proceed  as  one  cause,  orders 
and  papers  are  entitled  "A.  B.,  complainant — C.  D.  and  E.  F., 
defendants — by  original  and  supplemental  bills. "(g) 

Dismissing  bill.]  If  the  supplemental  bill  is  unnecessarily  or 
improperly  filed,  it  will  be  dismissed  at  the  hearing,  although  the 
complainant  obtains  a  decree  on  the  original  bilL(r)  So,  if  no  proof 
is  made  of  the  supplemental  matter,  the  bill  will  be  dismissed  at  the 
hearing.(s) 

^Decree.]  Where  the  original  and  supplemental  bills  [*Vol.  II,  80] 
are  heard  together,  the  decree  is,  in  form,  "that  it  is  in  the  original 
cause  ordered,  etc. ;  and  on  the  supplemental  bill  it  is  ordered,"  etc.(i) 

(ml  Mitf.  74.    See  Garth  v.  Wood,  2  Atk.  174. 

(»)  Id.  64,  75.    John  v.  Brown,  Seaton  on  Decrees.  385. 

(o)  Mitf.  PI.  64.    Adams  v.  Dowding,  2  Mad.  61. 

ip)  Seaton  on  Decrees,  386. 

(q)  John  y.  Brown,  Seaton  on  Decrees,  385. 

(r)   Eager  v.  Price,  2  Paige,  339. 

(s)  Bagnall  v.  Bagnall,  2  Eq.  Abr.  173.    6  Bro.  P.  C.  86. 

(<)   Attorney  Gen  v.  Hnrst,  Seaton  on  Decrees,  131. 
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CHAPTER    III 

BILLS  IN  THE  NATURE  OF  BILLS  OF  REVIVOR. 

Sect.  1.  Nature  and  Uses. 

2.  By  and  against  whom  to  be  brought. 

3.  Form  of. 

4.  Defence  to,  and  Proceedings  upon. 


SECTION  I. 

nature  and  uses  of. 

A  bill  of  revivor,  properly  so  called,  lies  only  in  cases  where  a 
death  intervenes,  and  it  is  necessary  to  bring  the  proper  representa- 
tive, whether  real  or  personal,  of  the  deceased  party,  before  the  court ; 
or  where  by  reason  of  the  marriage  of  a  female  complainant,  her 
rights  are  so  modified  that  the  suit  cannot  be  'carried  on  by  herself 
alone,  but  her  husband  becomes  a  necessary  party.(a)  In  each  of 
these  cases  there  is  no  other  fact  to  be  ascertained,  than  whether  the 
new  party  brought  before  the  court  has  the  character  imputed  to  him. 
If  he  has,  the  revivor  is  of  course.  But  there  are  many  cases  in  which 
there  are  other  facts  which  may  be  brought  into  litigation,  besides  the 
mere  question  of  the  character  of  the  new  party.  To  such  cases  the 
simple  bill  of  revivor  does  not  technically  apply.  Under  such  circum-j 
stances  an  original  bill  in  the  nature  of  a  bill  of  revivor  is  the  appro- 
priate process  to  bring  the  facts  before  the  court,  and  to  put  the  origi- 
[*Vol.  II,  81]  nal  proceedings  again  in  *motion,  and  enable  the  new 
party  to  have  the  benefit  of  the  former  proceedings. (b) 

Thus,  when  the  interest  of  a  party  dying  is  transmitted  to  another, 
in  such  a  manner  that  the  transmission  may  be  litigated  in  this  court, 
as  in  the  case  of  a  devise,  the  suit  cannot  be  revived  by  or  against  the 


(a)  3  Dan.  227.    See  ante,  Vol.  I.  675. 

(6)  3  Dan.  227.    Story's  Eq.  PI.  305.    Mitf.  PI.  97. 
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person  to  whom  the  interest  is  so  transmitted ;  but  such  person,  if  he 
succeeds  to  the  interest  of  a  complainant,  is  entitled  to  the  benefit  of 
the  former  suit ;  and  if  he  succeeds  to  the  interest  of  a  defendant,  the 
complainant  is  entitled  to  the  benefit  of  the  former  suit  against  him  ; 
and  this  benefit  is  to  be  obtained  by  an  original  bill  in  the  nature  of  a 
bill  of  revivor.(c)  (1) 

So,  if  a  husband  dies,  pending  a  partition  suit,  to  which  his  wife  is 
not  made  a  party,  the  suit  can  only  be  revived  or  continued  against 
the  widow,  as  to  her  right  of  dower  in  the  premises,  by  an  original 
bill  in  the  nature  of  a  bill  of  revivor  and  supplement. (d) 

This  bill  will  have  so  far  the  effect  of  a  bill  of  revivor,  that  if  the 
title  of  the  representative  substituted  by  the  act  of  the  deceased  party 
is  established,  the  same  benefit  may  be  had  of  the  proceedings  upon 
the  former  bill  as  if  the  suit  had  been  continued  by  a  bill  of  revivor.(e) 

The  bill  is  said  to  be  original,  merely  for  want  of  that  privity  of  title 
between  the  party  to  the  former  bill  and  the  party  to  the  latter,  though 
claiming  the  same  interest,  which  would  have  permitted  the  continu- 
ance of  the  suit  by  a  bill  of  revivor.  Therefore,  where  the  validity  of 
the  alleged  transmission  of  interest  is  established,  the  party  to  the 
new  bill  will  be  equally  bound  by,  or  have  advantage  of,  the  proceedings 
on  the  original  bill,  as  if  there  had  been  such  a  privity  between  him 
and  the  party  to  the  original  bill  claiming  the  same  interest.  (/)  And 
the  suit  is  considered  as  pending  from  the  filing  of  the  original  bill,  so 
as  to  save  the  statute  of  limitations,  to  have  the  advantage  of  compel- 
ling the  defendant  to  answer  before  an  answer  can  be  compelled  to  a 
cross  bill,  and  every  other  advantage  which  would  have  attended  the 

(c)  Mitf.  PI.  97.    Donglass  v.  Sherman,  2  Paige,  358. 

(d)  Wilkinson  v.  Parish,  3  Paige,  653. 

(e)  Mifcf.  PI.  71. 

(/)  Id.  97.    Hoalditch  v.  Marquis  of  Donegal,  1  Sim.  &  Stu.  495. 


(1)  A  devisee  can  obtain  the  benefit  of  a  former  suit  only  by  an  original  bill  in 
the  nature  of  a  bill  of  revivor.  He  cannot  revive  the  suit  by  a  bill  of  revivor,  or 
by  petition.     (Spier  v.  Robinson,  9  How.  Pr.  325.) 

Where  a  party,  claiming'  an  estate  by  inheritance,  files  a  bill  for  the  purpose  of 
setting  aside  a  will,  and  dies  pending  the  suit,  his  devisee  may  file  an  original  bill 
in  the  nature  of  a  bill  of  revivor  and  supplement ;  and  if  his  right  as  devisee  be 
admitted  or  established,  he  will  be  entitled  to  the  benefit  of  the  proceedings  in  the 
original  suit.     (Brady  v.  McCosker,  1  N.  Y.  214;  S.  C.  1  Barb.  Ch.  329.) 

Where  the  plaintiff  in  a  suit  assigns  all  his  interest  therein  to  a  third  person,  and 
then  dies,  his  grantee  cannot  revive  and  continue  the  proceedings  by  a  simple  bill 
of  revivor.  It  can  only  be  done  by  an  original  bill  in  the  nature  of  a  bill  of 
revivor  and  supplement.  And  where  the  defendant  in  the  original  suit  is  entitled 
to  revive  the  proceedings  therein,  he  must  do  it  by  a  similar  bill.  (Anderson  v. 
White,  10  Paige,  575.) 
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institution  of  the  suit  by  the  original  bill,  if  it  could  have  been  con- 
tinued by  bill  of  revivor  merely,  (g) 

Distinction  between,  and  bills  of  revivor.]  The  distinction  between 
bills  of  revivor  and  bills  in  the  nature  of  bills  of  revivor,  seems  to  be, 
[*Vol.  II,  82]  *that  the  former,  in  case  of  death,  are  founded  upon 
privity  of  blood  or  representation  by  operation  of  law ;  the  latter,  in 
privity  of  estate,  or  title  by  the  act  of  the  party,  (h)  In  the  former 
case,  nothing  can  be  in  contest  except  whether  the  party  be  heir  or 
personal  representative ;  in  the  latter,  the  nature  and  operation  of  the 
whole  act  by  which  the  privity  of  estate  or  title  is  created,  is  open  to 
controversy,  (i) 

Thus,  for  example,  the  heir  may  be  made  a  party  by  a  bill  of 
revivor,  for  his  title  is  by  mere  operation  of  law ;  but  the  devisee 
must  come  in  by  a  bill  in  the  nature  of  a  bill  of  revivor ;  for  he  comes 
in  as  a  purchaser  under  the  testator,  in  privity  of  estate  or  title  which 
may  be  disputed.  (&) 

Difference  between,  and  o'nginal  bills  in  ike  nature  of  supplemental  bills.'] 
Upon  an  original  bill  in  the  nature  of  a  bill  of  revivor,  the  benefit  of 
the  former  proceedings  is  absolutely  obtained ;  so  that  the  pleadings, 
in  the  first  cause,  and  the  depositions  of  witnesses,  if  any  have  been 
taken,  may  be  used  in  the  same  manner  as  if  filed  or  taken  in  the 
second  cause.  And  if  any  decree  has  been  made  in  the  first  cause, 
the  same  decree  shall  be  made  in  the  second.  But  upon  an  original 
bill  in  the  nature  of  a  supplemental  bill,  a  new  defence  may  be  made ; 
the  pleadings  and  depositions  cannot  be  used  in  the  same  manner  as 
if  filed  or  taken  in  the  same  cause ;  and  the  decree,  if  any  has  been 
obtained,  is  no  otherwise  of  advantage  than  as  it  may  be  an  induce- 
ment to  the  court  to  make  a  similar  decree. (I) 

ff)  Mitf.  PI.  98. 
(ft)  Prac.  Reg.  90. 
(£)  3  Dan.  228.    For.  Rom.  172. 

(fc)  Coop.  Eq.  PI.  63,  69,  77.    For.  Rom.  172.    Prac.  Reg.  90.    Harrison  v.  Ridley,  2  Eq.  Ca. 
Ab.  3. 
fZ)  Mitf.  PI.  72. 
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SECTION    II. 

BY    AND   AGAINST   WHOM   TO   BE   BROUGHT. 

Where  a  bill  in  the  nature  of  a  bill  of  revivor  is  filed  by  any  one 
who  was  not  a  party  to  the  original  suit,  either  as  the  representative 
of  a  deceased  party  or  otherwise,  all  of  the  other  parties  to  such 
original  suit,  who  have  any  interest  in  the  further  proceedings  therein, 
should  be  made  parties  to  such  bill,  either  as  complainants  or  defend- 
ants.^) 

A  bill  of  this  nature  cannot  be  brought  except  by  some  person  who 
claims  in  privity  with  the  complainant  in  the  original  bill.  Thus,  for 
[*Vol.  II,  83]  *example,  if  a  bill  is  filed  by  a  devisee  under  a  will, 
and  afterwards  a  subsequent  will  is  proved,  by  which  the  same 
property  is  devised  to  another  person,  the  latter  devisee  cannot,  by  a 
bill  in  the  nature  of  a  supplemental  bill,  avail  himself  of  the  proceed- 
ings in  the  original  suit ;  for  there  is  no  privity  between  the 
complainant  in  the  original  suit  and  the  complainant  in  the  supple- 
mental bill.  But  if  the  bill  had  been  filed  by  the  devisor  himself  for 
some  matter  touching  the  estate  devised,  then  the  second  devisee 
might  file  a  supplemental  bill  in  the  nature  of  a  bill  of  revivor,  not- 
withstanding the  first  devisee  has  already  filed  such  a  bill ;  for  he 
derives  his-  title  solely  from  the  devisor,  independently  of  the  first 
devisee. (n)  (2) 

(m)  The  Farmer's  Loan  and  Trust  Co.  \.  Seymour,  9  Paige,  538. 

(n)  Oldham  v.  Eboral,    Coop.  Sel.  Ca.  27.    Eylands  v.  Latouehe,  2  Bligh,  585.    Tonkin  y. 
.Lethbridge,  Coop.  Rep.  43. 


(2)  Story  Eq.  PI.  §  385.  A  devisee  cannot  maintain  a  bill  of  revivor,  but  he 
may  maintain  an  original  bill  in  the  nature  of  a  bill  of  revivor,  and  thus  obtain 
the  benefit  of  the  original  proceedings,  as  well  before  as  after  there  has  been  a 
decree  in  the  original  suit.     (Slack  v.  Walcott,  3  Mason,  508.) 
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SECTION    III. 


FORM   OP. 


An  original  bill  in  the  nature  of  a  bill  of  revivor,  should,  in  general, 
state  the  same  facts  as  a  bill  of  revivor.  It  should  state  the  original 
bill,  the  proceedings  upon  it,  the  abatement,  and  the  manner  in  which 
the  interest  of  the  party  deceased  has  been  transmitted.  It '  must 
also  charge  the  validity  of  the  transmission  and  state  the  rights  which 
have  accrued  by  it.(o) 

The  bill  should  also  pray  that  the  suit  may  be  revived  and  that  the 
complainant  have  the  benefit  of  the  former  proceedings  therein. (p) 


SECTION    IV. 

DEFENCE   TO,  AND   PROCEEDINGS   UPON. 

Bills  of  this  kind  are  liable  to  demurrers  or  pleas,  on  the  same 
grounds  as  original  bills  and  bills  of  revivor,  of  whose  nature  they 
partake.  And  the  practice  as  to  demurring,  pleading  to,  and  answer- 
ing them  is  the  same  in  all  respects  as  the  practice  upon  original 
bills.(g) 

*In  all  other  respects  also,  the  practice  upon  bills  of  [*Vol.  II,  84] 
this  nature  is  the  same  as  upon  original  bills.  And  they  must  be 
brought  on  for  hearing  in  the  same  manner  before  any  benefit  can  be 
derived  from  them ;  a  revivor  in  such  cases  being  only  obtained  by 
decree  and  not  by  an  order  to  revive,  as  in  the  case  of  an  ordinary  bill 
of  revivor. (r) 

(o)  Mitf.  PI.  97.    Phelps  v.  Spvonle,  i  Sim.  318. 

{p)  3  Dan.  230. 

(q)  Id.  ib. 

(r)  3  Dan.  230. 
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CHAPTER    IV. 

BILLS  IN  THE  NATURE  OP  SUPPLEMENTAL  BILLS. 

Sect.  1.  Original  Bills  in  the  Nature  op  Supplemental  Bills. 
2.  Bills  to  carry  Decrees  into  Execution. 


SECTION    I. 

ORIGINAL  BILLS  IN  THE  NATURE  OP  SUPPLEMENTAL  BILLS.(l) 

When  proper.]  A  supplemental  bill  is  a  mere  continuation  of  the 
original  suit  by  or  against  a  party  having  or  acquiring  the  interest  of 
a  former  party,  and  it  forms,  together  with  the  original  bill  and  the 
proceedings  under  it,  but  one  record.  Cases,  however,  frequently 
occur  in  practice,  in  which  the  interest  of  an  original  party  to  the  suit 


(1)  An  original  bill  in  the  nature  of  a  supplemental  bill  embraces,  in  some 
degree,  the  qualities  of  both  an  original  bill  and  a  supplemental  bill.  The  foun- 
dation of  a  bill  of  this  description  is  an  event  occurring  after  the  commencement 
of  a  suit  in  a  court  of  equity,  which  event  is  of  such  a  nature  that  the  suit  cannot 
be  continued,  as  to  all  the  parties,  by  a  mere  supplemental  bill ;  and  therefore, 
in  regard  to  those  parties,  it  partakes  of  the  character  of  an  original  bill.  (Butler 
v.  Cunningham,,  1  Barb.'  85.)  If  the  event  determines  the  interest  of  one  of  several 
defendants,  and.  his  interest  becomes  vested  in  another,  by  title  not  derived  from 
the  former,  the  present  owner  of  the  interest  must  be  brought  in  by  an  original 
bill  in  the  nature  of  a  supplemental  bill.  (lb.)  So,  also,  in  case  one  of  several 
plaintiffs  is  deprived  of  his  interest  in  the -suit,  the  defect  maybe  supplied  by 
such  a  bill,  which  is  an  original  bill  as  to  the  new  parties  and  new  interests,  but 
supplemental  as  to  old  parties  and  the  old  interests.  (lb.)  And  if  a  sole  plain- 
tiff assigns  his  whole  interest,  or  is  deprived  of  it,  subsequent  to  the  commence- 
ment of  the  suit,  as  in  case  of  bankruptcy,  the  plaintiff  being  no  longer  able  to 
proceed,  for  want  of  interest,  his  assignees  can  only  obtain  the  benefit  of  the  pro- 
ceedings by  a  bill  of  this  kind.  But  a  person  whose  claim  is  not  founded  upon  an 
event  happening  since  the  filing  of  the  original  bill,  but  upon  an  assignment  made 
to  him  by  the  plaintiff,  prior  thereto,  has  no  right  to  file  an  original  bill  in  the 
nature  of  a  supplemental  bill.     (lb.) 

"Where  new  parties  and  new  interests,  arising  since  the  filing  of  the  original  bill 
are  to  be  brought  before  the  court,'  the  proper  remedy  is  by  an  original,  in  the 
nature  of  a  supplemental,  bill.  Such  bill  is  in  effect  the  commencement  of  a  new 
suit,  but  may,  in  its  consequences,  draw  to  itself  the  advantage  of  the  proceedings 
on  the  former  bill.     (Borne  v.  Minter,  2  Ala.  406.) 
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is  completely  determined,  and  another  party  becomes  interested  in  the 
subject  matter,  by  a  title  not  derived  from  the  original  party,  but  in 
such  a  manner  as  to  render  it  but  just  and  reasonable  that  the  benefit 
of  the  former  proceedings  should  be  had  by  or  against  such  other  party, 
without  incurring  the  expense  and  risk  of  commencing  an  entirely  new 
proceeding.  The  course  of  the  court,  therefore,  provides  that,  in  such 
cases,  the  benefit  of  the  former  proceedings  may  be  obtained  by 
means  of  a  bill  called  an  original  bill  in  the  nature  of  a  supplemental 
bill.(a) 

Where  a  sole  complainant,  suing  in  his  own  right,  is  deprived  of  his 
[*Vol.  II,  85J  *whole  interest  in  the  matters  in  question,  by  an  event 
■  subsequent  to  the  institution  of  the  suit,  as  in  the  case  of  a  bankrupt 
or  insolvent  debtor  whose  whole  property  is  transferred  to  assignees ; 
or  in  case  such  a  complainant  assigns  his  whole  interest  to  another 
— the  complainant  being  no  longer  able  to  prosecute  for  want  of  inter- 
est, and  his  assignee  claiming  by  a  title  which  may  be  litigated — the 
benefit  of  the  proceedings  cannot  be  obtained  by  him  by  means  of  a 
supplemental  bill,  but  must  be  sought  by  an  original  bill  in  the  nature 
of  a  supplemental  bill.(c) 

So  also,  if  the  complainant  or  defendant  be  an  ecclesiastical  person, 
and  dies,  the  suit  cannot  be  carried  on  by  or  against  his  successor  in 
his  benefice,  by  a  bill  of  revivor,  nor  can  its  defects  be  remedied  by  a 
supplemental  bill.(d)  And  if  a  suit  is  instituted  by  or  against  a  tenant 
for  life,  under  a  will  or  settlement,  and  he  dies,  a  remainder-man 
claiming  under  the  same  settlement,  who  was  not  a  party  to  the  orig- 
inal bill,  must  be  brought  before  the  court  by  an  original  bill  in  the 
nature  of  a  supplemental  bill.(e) 

In  those  cases  where  a  supplemental  bill  only  is  filed,  if  there  has 
been  no  decree,  the  suit  may  proceed  after  the  supplemental  bill  has 
been  filed,  in  the  same  manner  as  if  the  original  complainant  had 
continued  such,  except  that  the  defendants  must  answer  the  supple- 
mental bill  and  either  admit  or  put  in  issue  the  title  of  the  new  com- 
plainant^/) But  upon  an  original  bill  in  the  nature  of  a  supplemen- 
tal bill,  the  whole  case  is  open.  A  new  defence  may  be  made ;  the 
pleadings  and  depositions  cannot  be  made  use  of  in  the  same  manner 
as  if  filed  or  taken  in  the  same  cause  ;  and  the  decree,  if  any  has  been 
obtained,  is  of  no  advantage  otherwise  than  as  it  may  be  an  induce- 

(«)  3  Dan.  188. 
(c)  Mitt  PI.  98. 
Id)  Mitf.  PL  56. 
(el  3  Dan.  168,  189. 
(/)  Mitf.  61. 

410 


Chap.  4.J  OF  THE  DIF1EBENT  KINDS  OF  BILLS.  gg 

ment  to  the  court  to  make  a  similar  decree  ;{g)  whilst  in  a  mere  sup- 
plemental suit,  the  benefit  of  the  original  decree,  if  obtained,  is 
expressly  given  to  the  new  complainant  by  the  supplementary  decree, 
and  he  is  declared  entitled  to  stand  in  the  place  of  the  complainant  in 
the  original  bill,  and  to  have  the  benefit  of  the  proceedings  upon  it, 
and  to  prosecute  the  decree  and  take  the  steps  necessary  to  render  it 
effectual,  (h) 

An  original  bill  in  the  nature  of  a  supplemental  bill,  though  par- 
taking of  the  nature  of  a  supplemental  bill,  is  not  an  addition  to  the 
original  bill,  but  another  original  bill,  which,  in  its  consequences,  may 
draw  to  itself  the  advantage  of  the  proceedings  on  the  former  bill.(t') 

*_F,orm  of.]  A  bill  of  this  nature  must  state  the  orig-  [*Vol.  II,  86] 
inal  bill,  the  proceedings  upon  it,  the  event  which  has  determined  the 
interest  of  the  party  by  or  against  whom  the  former  bill  was  exhibited, 
and  the  manner  in  which  the  property  has  vested  in  the  person  become 
entitled.  It  must  then  show  the  ground  upon  which  the  court  ought 
to  grant  the  benefit  of  the  former  suit,  to  or  against  the  person  so 
become  entitled,  and  pray  for  a  subpoena  against  the  defendant,  to  the 
end  that  he  may  answer  the  premises  ;  and  that  the  complainant  may 
have  similar  relief  against  him  to  that  which  was  prayed  in  the  orig- 
inal bill.(A-) 

Proceedings  upon.]  The  proceedings  upon  a  bill  of  this  description 
are  the  same  as  those  upon  original  bills  in  general. (I) 


SECTION    II. 

BILLS   TO    CARRY   DECREES   INTO   EXECUTION. 

A  bill  to  carry  a  decree  into  execution,  although  classed  by  Lord 
Redesdale  among  bills  in  the  nature  of  original  bills,  is  still  so  far 
supplemental  in  its  nature  as  to  make  it  proper  to  introduce  it  in  this 
chapter.(m) 

A  bill  of  this  description  is  proper  where,  after  a  decree  has  been 

l.g)  Id.  51.    3  Dan.  165. 

(ft)  3  Dan.  165.  • 

(i)  Mitf.  PL  99. 

(k)  Mitt",  l'l.  98.    Lnbe's  Eq.  PI.  227. 

(2)  3  Dan.  192. 

(m)  And  snch  is  the  arrangement  of  Mr.  Daniell  in  his  Practice.    3  Dan.  192. 
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pronounced,  it  has  happened  that,  owing  to  some  neglect  of  the  parties 
to  proceed  upon  the  decree,  their  rights  have  become  so  embarrassed 
by  subsequent  events  that  no  ordinary  process  of  the  court  upon  the 
first  decree  will  serve,  and  it  is  therefore  necessary  to  have  another 
decree  of  the  court  to  ascertain  and  enforce  them.(n)  Thus  where  a 
decree  was  pronounced  against  a  defendant,  to  have  a  settlement  deliv- 
ered up,  and  for  a  perpetual  injunction  ;  and  afterwards  the  complain- 
ant died,  having  made  a  will,  and  thereby  bequeathed  all  her  estate 
to  trustees,  to  be  sold  for  the  payment  of  her  debts  and  legacies,  the 
creditors  and  legatees  were  obliged  to  file  a  bill  against  the  devisee  of 
the  former  defendant,  who  was  dead,  to  have  the  benefit  of  the  decree 
obtained  by  the  complainant,  in  order  that  the  estate  might  be  sold, 
and  their  debts  and  legacies  paid.(o) 

*A  bill  of  this  nature  may  be  brought  to  carry  into  [*Vol.  II,  87] 
execution  the  judgment  of  an  inferior  court  of  equity,  if  the  jurisdic- 
tion of  that  court  is  not  equal  to  the  purpose — as  where  the  defendant 
flees  beyond  its  reach. (p) 

Sometimes  such  a  bill  is  exhibited  by  a  person  who  was  not  a  party 
nor  claims  under  any  party,  to  the  original  decree,  but  claims  in  a 
similar  interest,  or  is  unable  to  obtain  the  determination  of  his  own  right 
till  the  decree  has  been  carried  into  execution,  (g)  Or  it  maybe  brought 
by  or  against  a  person  claiming  as  assignee  of  a  party  to  the  decree. (r) 

The  court,  in  these  cases,  in  general,  only  enforces,  and  does  not 
vary,  the  decree ;  but  on  circumstances,  it  has  sometimes  considered 
the  directions,  and  varied  them  in  case  of  a  mistake. (s)  And  it  has 
even,  on  circumstances,  refused  to  enforce  the  decree  ;(t)  though  in 
other  cases,  the  courts  seem  to  have  considered  that  the  law  of  the 
decree  ought  not  to  be  examined  on  a  bill  to  carry  it  into  execution. (m) 

In  Lawrence  v.  Berney,(v)  it  is  laid  down  that,  althongh  where  a 
decree  is  capable  of  being  executed  by  the  ordinary  process  and  forms 
of  the  court,  whatever  the  inequity  of  the  decree  may  be,  yet  till  it 
is  reversed,  the  court  is  bound  to  assist  it  with  the  utmost  process  the 
course  of  the  court  will  bear ;  but  where  the  common  process  of  the 


(n)  3  Dan.  192.    Mitf.  PI.  95. 

(o)  Johnson  v.  Northey,  Pi-ec.  in  Ch.  134.    2  Vern.  407,  S.  C.    See  also  2  Chan.  Eep.  228. 

(p\  Morgan  v. ,  1  Atk.  408. 

(?)  MitC.  PI.  95.    Binks  v.  Binks,  2  Bligh,  593.    Ryiands  v.  Latouche,  id.  560.    Oldham  r. 
Eboral.l  Coop.  Temp.  Brougb.  27. 

(t-)  Organ  v.  Gardner,  1  Ca.  in  Ch.  231.    Lord  Cartaretv.  Paschal,  3  P.  Wnis.  197.    2Bro.  P. 
C.  10. 

s)  Mitf.  95.  « 

(«)    Id    96.    Attorney  General  v.  Day,  1  Ves.  218.    Johnson  v.  Northey,  Prec.  in  Ch.  134. 
2  Vern.  407. 

(u)  Id.  ib.    2  Ves.  232.    Smythev.  Clay,  1  Bro.  P.  C.  453. 
i!)  2  Ch.  Eep.  127. 
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court  "will  not  serve,  and  things  come  to  be  in  such  a  state  and  condi- 
tion after  a  decree  made,  that  it  requires  an  original  bill,  and  a  second 
decree  upon  that  before  the  first  decree  can  be  executed,  if  the  decree 
is  unjust,  then  this  court  desires  to  be  excused  from  making  it  its  own 
act,  and  to  build  upon  such  foundations,  and  charging  its  own  con- 
science with  promoting  an  apparent  injustice.  And  this  obliges  the 
court  to  examine  the  grounds  of  the  first  decree  before  it  makes  the 
same  decree  again.  So  also,  in  West  v.  Skip,(w)  Lord  Hardwick, 
although  he  considered  the  general  rule  to  be  that,  on  a  bill  of  this 
nature  the  court  can  only  carry  the  former  decree  into  execution,  yet, 
as  there  were  several  instances  in  which  the  court  had  considered  the 
directions,  and  whether  there  was  any  mistake,  as  had  been  done  by 
Lord  Cowper,  to  attain  the  justice  of  the  case,  he  held  it  might  be  done 
[*Vol.  II,  88]  in  the  case  before  him,  and  decreed  *accordingly. 
In  Hamilton  v.  Hoiighton{x)  also,  a  decree  which  was  erroneous  was 
reversed  upon  a  bill  of  this  description,  notwithstanding  there  had , 
been  a  very  long  acquiescence.  And  in  another  case,(y)  where  the 
interest  of  an  infant  party  was  affected  by  the  decree,  the  court  refused 
to  carry  it  into  execution,  upon  a  bill  for  that  purpose,  and  made  a 
decree  according  to  the  rights  of  the  parties. (2) 

It  is  to  be  observed  however,  that  although  the  original  decree  may 
be  controverted,  upon  a  bill  to  carry  it  into  execution,  it  is  only  the 
defendant  in  the  new  suit  who  can  call  it  in  question  :  the  complainant 
never  can.(«)  He  must,  if  satisfied  with  the  decree,  impeach  it,  either 
by  bill  of  review,  or  some  proceeding  of  that  nature. (a) 

A  bill  to  carry  a  decree  into  execution  is  generally,  in  part  an  orig- 
inal bill  and  partly  a  bill  in  the  nature  of  an  original  bill,  though  not 
strictly  original ;  and  sometimes  it  is  likewise  a  bill  of  revivor,  or  a 
supplemental  bill,  or  both. (6) 

And  the  frame  of  the  bill  and  the  course  of  proceeding  upon  it  varies 
accordingly,  (c) 

(to)  1  Ves.  239. 

{x)  2Bligb,  169. 

{y)  Worden  v.  Gerard,  cited  Mitf.  PI.  96  n. 

(z)  Robinson  v.  Robinson,  2  Ves.  225,  232. 

(a)  See  Shepherd  v.  Titley,  2  Atkin.  348. 

(6)  Mitf.  PI.  97. 

(c)  Id.  ib. 

(2)  In  O'Connell  v.  MoNamara,  (3  Dra.  &  "War.  411,)  Lord  St.  Leonards  said : 
"  I  do  not  understand  the  rule  to  "be  that  this  court  is  bound  to  carry  into  execu- 
tion an  erroneous  decree  ;  on  the  contrary,  I  apprehend  that  when  a  party  comes 
into  this  court  asking  for  the  benefit  of  a  former  decree,  he  must  be  prepared  to 
show,  if  the  case  requires  it,  that  such  decree  was  right."  Accordingly  he  refused 
to  give  the  plaintiff  the  benefit  of  the  former  proceedings  unless  he  consented  to 
take  the  proper  decree. 
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CHAPTER    V. 

BILLS  OF  REVIVOR  AND  SUPPLEMENT. 

Nature,  and  when  proper.]  (1)  A  bill  of  revivor  and  supplement  is 
a  compound  of  a  supplemental  bill  and  a  bill  of  revivor ;  and  it  not 
only  continues  a  suit  which  has  abated,  but  supplies  any  defects  in 
the  original  bill  arising  from  subsequent  events.(a)  And  whenever  a 
complainant  has  a  right  to  revive  a  suit,  he  may  add  to  the  bill  of 
revivor  such  supplemental  matter  as  is  proper  to  be  added. (6) 
•  If  a  suit  becomes  abated,  and  by  any  act  besides  the  event  by  which 
the  abatement  happens,  the  rights  of  the  parties  are  affected,  as  by  a 
[*Vol.  II,  89]  *settlement,(c)  or  a  devise,  under  certain  circum- 
stances, (d)  though  a  bill  of  revivor  merely  may  continue  the  suit,  so  as 
to  enable  the  parties  to  prosecute  it ;  yet  to  bring  before  the  court  the 
whole  matter  necessary  for  its  consideration,  the  parties  must,  by 
supplemental  bill  added  to  and  made  part  of  the  bill  of  revivor,  show 
the  settlement   or   devise,   or   other   act  by   which  their  rights  are 

(a)  Westcott  v.  Cady,  5  John  Ch.  E.  242. 
(6)  Pendleton  v.  Fay,  3  Paise,  204. 
(c)  See  Merry  wether  v.  Meilish,  13  Ves.  161. 
id)  See  ltylands  y.  Latoaehe,  2  Bligh,  566. 


(1)  Where  a  suit  abates  by  the  death  of  one  of  the  original  defendants,  and  a 
third  party  subsequently  acquires  the  interest  of  the  deceased  party,  by  purchase 
from  his  heirs  before  the  revival  of  the  suit  against  such  heirs,  the  suit  must  be 
revived,  by  a  bill  of  revivor  and  supplement,  against  the  purchaser.  (Harring- 
ton v.  Becker,  2  Barb.  Ch.  75.) 

"Where  a  party  claiming  an  estate  by  inheritance  files  a  bill  for  the  purpose  of 
setting  aside  a  will,  and  dies  pending  the  suit,  his  devisee  may  file  an  original  bill 
in  the  nature  of  a  bill  of  revivor  and  supplement,  and  if  his  right  as  devisee  be 
established,  he  -will  be  entitled  to  the  benefit  of  the  proceedings  in  the  original 
suit.     (Brady  v.  McCosker,  1  N.  Y.  214 ;  S.  C.  1  Barb.  Ch.  329.) 

"Where  by  the  death  of  a  plaintiff  it  becomes  necessary  to  file  a  supplemental 
bill  in  the  nature  of  a  bill  of  revivor,  the  court,  to  prevent  the  inconvenience  of 
two  bills,  will  permit  the  introduction  into  such  bill  of  supplemental  matter  other 
than  that  which  is  necessary  to  the  revival  of  the  suit.  (Manchester  v.  Mathew- 
son,  2  R.  I.  416.) 

New  matter  may  be  introduced  into  a  bill  of  revivor  and  supplement,  so  that 
defects  in  the  original  bill,  arising  from  subsequent  events,  may  be  supplied ; 
provided  the  original  bill  shows  a  case  for  the  complainant ;  otherwise  not.  (East- 
inan  v.  Batehelder,  36  N.  H.  141.) 
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affected.  And  in  the  same  manner,  if  any  other  event  which 
occasions  an  abatement  is  accompanied  or  followed  by  any  matter 
necessary  to  be  stated  to  the  court,  either  to  show  the  rights  of  the 
parties  or  to  obtain  the  full  benefit  of  the  suit  beyond  what  is  merely 
necessary  to  show  by  or  against  whom  the  cause  is  to  be  revived,  that 
matter  must  be  set  forth  by  way  of  supplemental  bill  added  to  the  bill 
of  revivor. (e) 

Practice  upon.]  A  bill  of  revivor  and  supplement  is  merely  a  com- 
pound of  these  two  species  of  bills,  and  must  be  framed  and  proceeded 
upon  in  the  same  manner.(/)  They  are  each  liable  to  the  same 
description  of  defence  as  the  bills,  if  separate,  would  be  subject  to.(^) 
Thus,  if  matters  contained  in  a  bill  of  revivor  and  supplement  are 
irrelevant  or  improper,  the  defendant  may  avail  himself  of  the  objec- 
tion, either  by  a  plea,  or  by  demurrer,  or  by  exceptions  for 
impertinence. (A)  But  the  insertion  of  supplemental  matter  in  a  bill 
of  this  nature  will  not  authorize  the  defendant  to  demur  to  the  whole 
bill.     He  should  demur  to  the  supplemental  matter  only.(i) 

A  bill  of  revivor  and  supplement  in  the  nature  of  a  bill  of  review 
must  be  founded  upon  an  affidavit  of  the  discovery  of  new  matter, 
and  cannot  be  filed  without  the  special  leave  of  the  court.  Nor  can  it 
be  filed  without  making  the  deposit,  or  giving  the  security  required 
upon  a  bill  of  review,  (k) 

In  all  cases  where  there  is  a  bill  of  revivor  and  supplement,  the  case 
must  be  set  down  for  hearing  against  all  the  parties,  although. the  bill  is 
only  a  bill  of  revivor  against  one,  and  an  order  to  revive  has  been 
obtained.  (I) 

(e)  Mitf.  PI.  70.    Russell  v.  Sharp,  1  Ves.  &  B.  500. 

(/)  Welf.  Eq.  PI.  223.    Coop.  PI.  84. 

(,<7)  3  Dan.  232. 

(ft)  Pendleton  v.  Pay,  3  Paige,  204. 

(»)    Randolph  v.  Diekerson,  5  Paige,  517. 

[k]  Pendleton  v.  Fay,  supra. 

\l)   Lake  v.  Austwiok,  4  Lond.  Jurist,  314. 

415 


90  OF  THE  DIFFERENT  KINDS  OF  BILLS.  [Book  IV. 


[*VoL.  II,  90.]  CHAPTER    VI. 

BILL  OF  REVIEW. 

Sect.  1.  Nature  of,  and  when  Proper. 

2.  Parties  to. 

3.  Leave  to  Pile,  Security  or  Deposit. 

4.  Within  what  Time  to  be  Brought. 

5.  Form  op. 

6.  Defence  to. 


SECTION    I. 

NATURE  OP,  AND  WHEN  PROPER. 

Nature  of.]  A  bill  of  review  is  in  the  nature  of  a  writ  of  error ;  and 
its  object  is  to  procure  an  examination  and  alteration,  or  reversal  of  a 
decree  made  upon  a  former  bill,  which  decree  has  been  signed  and 
enrolled.(a)  (1)  The  methods  of  rectifying  decrees  before  enrolment, 
have  been  already  stated,  ante,  Vol.  I.  p.  349  et  seq. 

{a)  Story's  Eq.  PL  320.     Welf.  Eq.  PI.  231.      Coop.  PI.  88.     2  Harris  &  John.  230.    Wiser  v. 
Blachly,  2  John.  Ch.  R.  488.    Mead  v.  Arms,  3  Verm.  Rep.  148.    4  J.  J.  Marsh.  500. 


(1)  If  a  party  seeks  to  reverse  a  decree  which,  has  been  signed  and  enrolled, 
and  upon  error  apparent,  or  on  new  facts,  or  facts  discovered  since  publication 
passed  in  the  original  cause,  he  must  file  a  bill  of  review.  (3  Dan.  Pr.  3d  Am.  ed. 
1626  ;  Goodhue  v.  Churchman,  1  Barb.  Ch.  596  ;  /Singleton  v.  /Singleton,  8  B.  Monr. 
340  ;  Greenwich  Bank  v.  Loomis,  2  Sandf.  Ch.  70  ;  Dexter  v.  Arnold,  5  Mason,  303  ; 
Clapp  v.  Thaxter,  7  Gray,  384 ;  Elliott  v.  Balcom,  11  id.  286  ;  Thompson  v.  Gould- 
ing,  5  Allen,  81 ;  Frazer  v.  Sypert,  5  Snead,  100;  Simpson  v.  Downs,  5  Rich.  Eq. 
421.)  If  the  decree  has  not  been  signed  and  enrolled,  and  is  sought  to  be  reversed 
on  new  facts,  or  facts  discovered  since  publication  passed,  the  remedy  is  by  a  sup- 
plemental bill  in  the  nature  of  a  biE  of  review.  (lb.  See  Mead  v.  Arms,  3  Vt. 
148  ;  Robinson  v.  Sampson,  26  Maine,  11,  13,  14  ;  Baker  v.  Whiting,  1  Story  C.  C. 
218,  233 ;  2  Har.  &  John.  230 ;  4  J.  J.  Marsh.  500.) 

A  bill  of  review  lies  only  upon  a  final  decree.  (Mackay  v.  Bell,  2  Munf.  523 ; 
Ellzey  v.  Lane,  2  Hen.  &  M.  589  ;  Jenkins  v.  Eldridge,  3  Story  C.  C.  299.) 

In  Ohio,  it  is  provided  by  §  533  of  the  Code,  that  the  final  orders  or  decrees  of 
courts  of  chancery,  heretofore  rendered,  in  any  chancery  proceeding-  pending  at 
the  time  the  Code  took  effect,  may  be  reviewed  in  the  same  manner,  and  within 
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When  proper.']  There  are  but  two  cases  in  which  a  bill  of  review  is 
permitted  to  be  brought ;  and  these  two  cases  are  settled  and  declared 
by  the  first  of  the  ordinances  in  chancery  of  Lord  Chancellor  Bacon, 
respecting  bills  of  review ;  which  ordinances  have  never  since  been 
departed  from.  It  is  as  follows :  "  No  decree  shall  be  reversed, 
altered,  or  explained,  being  once  under  the  great  seal,  bat  upon  bill 
of  review.  And  no  bill  of  review  shall  be  admitted,  except  it  contains 
either  error  in  law  appearing  in  the  body  of  the  decree,  without 
[*Vol.  II,  91]  further  examination  *of  matters  of  fact  or  some  new 
matter  which  hath  arisen  in  time  after  the  decree,  and  not  any  new 
proof  which  might  have  been  used  when  the  decree  was  made. 
Nevertheless,  upon  new  proof  that  is  come  to  light  after  the  decree 
was  made,  which  could  not  possibly  have  been  used  at  the  time  when 
the  .decree  passed,  a  bill  of  review  may  be  grounded  by  the  special 
license  of  the  court  and  not  otherwise. "(b)  (2) 

(6)   Coop.  Eq.  PI.  89. 


the  same  time,  as  if  the  Code  had  not  taken  effect ;  and  that  all  suits  in  chancery, 
pending  at  that  time,  may  be  prosecuted  to  final  decree  in  like  manner. 

Prior  to  the  Code,  a  bill  of  review  was  the  appropriate  and  only  legal  remedy 
to  review  a  decree.  (Ingalls  v.  Be  Oraff,  2  Ohio  St.  372.)  It  has  been  held  that 
the  provisions  of  the  Code  do  not  apply  to  proceedings  to  reverse  decrees  in  chan- 
cery.    (Hale's  ex'rs  v.  Wetmore,  4  Ohio  St.  600.) 

By  the  act  of  April  10,  1856,  (§  79,)  it  is  provided  that  a  petition  in  error  in  the 
nature  of  a  bill  of  review,  may,  on  leave  of  the  supreme  court,  or  any  judge 
thereof,  be  filed  in  the  supreme  court  to  reverse  or  modify  any  decree  in  chan- 
cery, rendered  in  any  district  court  in  which  the  title  to  real  estate  is  in  contro- 
versy, or  the  amount  in  controversy  is  not  less  than  ?500,  etc. ;  provided  that  such 
petition  in  error  shall  be  filed  within  three  years  from  the  rendition  of  the  decree. 

(2)  Story  Eq.  PI.  §  404 ;  2  Dan.  Pr.  3d  Am.  ed.  1630,  and  n.  4. 

The  ordinance  of  Lord  Bacon  still  governs  bills  of  review.  (Ma-ssie  v.  Graham, 
3  McLean,  41.     See  Clapp  v.  Thaxter,  7  Gray,  384.) 

These  two  causes  for  a  bill  of  review  (viz.,  error  in  law  appearing  on  the  face  of 
the  decree,  and  new  matter  since  arisen  or  discovered,)  may  properly  be  joined 
in  the  same  bill.     {Winchester  v.  Winchester,  1  Head,  460.) 

A  bill  of  review  lies  for  error  apparent  on  the  record,  or  for  material  evidence 
not  known  in  time  for  use  at  the  former  trial,  and  not  discoverable  at  that  time  by 
reasonable  diligence.  (Dexter  v.  Arnold,  5  Mason,  303  ;  Whiting  v.  Bank  of  U.  S. 
13  Peters  6 ;  Wiser  v.  Blaehley,  2  John.  Ch.  488 ;  Triplett  v.  Wilson,  6  Call,  47  ; 
Burn  v.  Poang,  3  Desau.  596  ;  Barnmn  v.  McDaniels,  6  Vt.  177  ;  Quarrier  v.  Car- 
ter, 4  Hen.  &  M.  242 ;  Simms  v.  Thompson,  1  Dev.  Ch.  197 ;  Caller  v.  Shields,  2 
Stew.  &  Port;  417  ;  Her  v.  South,  3  How.  [Miss.]  276  ;  Stake  v.  Mercer,  id.  377 ; 
Edmondston  v.  Moseby,  4  J.  J.  Marsh.  497;  Bra&shaw  v.  Garrett,  1  Port.  47.) 

To  authorize  a  bill  of  review  for  new  matter  which  has  arisen  "  in  time  after  the 
decree,"  it  must  be  matter  which  was  in  existence  at  the  time  the  decree  was  ren- 
dered, but  was  not  known  to  the  party  till  afterwards.  (Winchester  v.  Win- 
chester, 1  Head.  460 ;  Bledsoe  v.  Can;  10  Yerg.  55.)  Such  a  bill  will  lie  on  the 
discovery  of  additional  record  evidence.  ( United  States  v.  Sampeyrac,  1  Hemp. 
118 ;  Bush  v.  Madeira,  14  B.  Monroe,  212.)  In  South  Carolina,  a  bill  of  review 
does  not  lie  for  error  in  law  apparent  upon  the  face  of  the  decree.  (Manigalt  v. 
Deas,  1  Bailey  Eq.  284.) 

The  bill  will  not  lie  where  the  original  bill  contains  no  equity,  (Todd  v.  Lackey, 
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So  that,  from  this  ordinance,  a  bill  of  review  may  be  brought,  1. 
For  error  of  law ;  2.  Upon  discovery  of  new  matter.(c) 

1.  For  error  of  law.]  A  bill  of  review  for  matter  of  error  apparent 
on  the  face  of  the  record,  must  be  for  an  error  in  law  arising  out  of 
the  facts  admitted  by  the  pleadings,  or  recited  in  the  decree  itself,  as 
settled,  declared,  or  allowed  by  the  court.  It  cannot  be  sustained 
upon  the  ground  that  the  court  has  decided  wrong  upon  a  question  of 
fact.(d)  Nor  can  it  be  brought  for  wrong  inferences  of  a  court  on 
matters  of  evidence. (e)  Nor  upon  the  ground  that  the  former  decree 
was  not  supported  by  evidence. (/) 

The  error  must  appear  on  the  decree  and  pleadings ;  (3)  for  the  evi- 

(c)  Story's  Eq.  PI.  322.  2  Harris  &  J  ohn.  230.  6  Call,  47.  Wiser  v.  Blachly,  2  John.  Ch. 
Eep.  488. 

id)  Webb  v.  Pell,  3  Paige,  368. 

(e)    Young  v.  Henderson,  4  Haywood,  189. 

(/)  Dougherty  v.  Morgan,  6  Monroe's  Bep.  153.  2  Dan.  Pr.  1631.  3  Sneed,  397.  18  HI.  511. 
1  Dev.  &  Bat.  Eq.  108. 


1  Litt.  271.  But  see  Griggs  v.  Gear,  3  Gil.  2  ;)  nor  unless  the  plaintiff  shows  him- 
self aggrieved  by  the  decree,  (Lansing  v.  Albany  Ins.  Co.  Hop.  102 ;)  nor  after  a 
demurrer  has  been  allowed  to  a  former  bill  of  review.  (Mespass  v.  McClanahan, 
Hardin,  342.) 

A  bill  of  review  is  proper  after  a  decree  is  enrolled ;  a  supplementary  bill,  in 
the  nature  of  a  bill  of  review,  before  the  enrolment.  (  Wiser  v.  Blachley,  2  John. 
Ch.  488  ;  Hollingsworth  v.  McDonald,  2  Har.  &  J.  230  ;  Ellzey  v.  Lane,  2  Hen.  & 
M.  589;  Her  v." Month,  3  How.  [Miss.]  276;  MeadY.  Arms,  3  Vt.  148.)  And  a 
decree  is  considered  as  enrolled  after  it  is  signed  by  the  chancellor  and  filed  by 
the  registrar.     (Hollingsworth  v.  McDonald,  supra.) 

It  seems  that  in  South  Carolina  a  bill  of  review  does  not  lie  upon  a  final  decree 
in  the  court  of  appeals,  unless  in  the  case  of  newly  discovered  matter,  or  Uf  error 
upon  the  face  of  the  decree.     (HasJcell  v.  Raovl,  1  McCord  Ch.  22.) 

In  Kentucky,  a  bill  of  review  may  be  maintained  on  the  ground  of  fraud,  where 
a  decree  has  been  obtained  against  heirs  alleged  to  be  unknown,  who  resided  in  a 
county  near  to  that  in  which  the  bill  was  filed.     (Jeffreys  v.  Hand,  7  Dana,  89.) 

The  supreme  court  of  Tennessee  has,  by  express  statute,  no  original  jurisdic- 
tion. Hence  a  bill  of  review  will  not  lie  upon  a  decree  of  that  court.  (Cox  v. 
Breedlove,  2  Yerg.  499.) 

In  Ohio,  a  petition  in  error  in  the  nature  of  a  bill  of  review  may,  on  leave  of  the 
supreme  court,  or  any  judge  thereof,  be  filed  in  the  supreme  court  to  reverse  or 
modify  any  decree  in  chancery  rendered  in  any  district  court  in  which  the  title  to 
real  estate  is  in  controversy,  or  the  amount  in  controversy  is  not  less  than  $500. 
(Act  of  April  10,  1856  ;  Seney's  Code,  485.) 

(3)  It  is  said  that  the  errors  assigned  must  be  errors  in  law  appearing  on  the 
body  of  the  decree,  or  because  the  court  wanted  or  exceeded  its  jurisdiction. 
(2  Dan.  Pr.  3d  Am.  ed.  1631 ;  Mtton  v.  Macclesfield,  1  Yern.  292  ;  Jennes  v.  -Fist, 
9  Smedes  &  M.  144.)  In  Perry  v.  Phelvps,  (17  Ves.  178,)  Lord  Eldon  observes: 
"  There  is  a  distinction  between  error  in  the  decree,  and  error  apparent ;  error 
apparent  does  not  apply  to  a  merely  erroneous  judgment.  The  question  is  not 
whether  the  cause  is  well  decided,  but  whether  the  decree  is  right  or  wrong  on  the 
face  of  it.  The  cases  of  errors  apparent  are  of  this  sort,  an  infant  not  having  a 
day  to  show  cause."  The  decree  is  to  be  treated  as  including  the  bill,  answer  and 
other  proceedings,  excepting  the  evidence  at  large  ;  and  all  these  may  be  looked 
into  to  find  errors  "  apparent  on  the  face  of  the  decree  ; "  but  substantial  errors 
only  will  be  noticed.  (Saum  v.  Stingley,  3  Clark,  [Iowa,]  514 ;  Holman  v.  Riddle, 
8  Ohio,  N.  S.  384.) 
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dence  in  the  case  at  large  cannot  be  examined  to  ascertain  whether 
the  court  misstated  or  misunderstood  the  fact.(^)  That  is  the  proper 
office  of  the  court,  upon  an  appeal.  But  taking  the  facts  as  they  are 
stated  to  be  on  the  face  of  the  decree,  it  must  be  shown  that  the  court 
have  erred  in  point  of  law. (h)  If,  therefore,  the  decree  does  not  con- 
tain a  statement  of  the  material  facts  on  which  the  decree  proceeds, 
it  is  plain  that  there  can  be  no  relief  by  a  bill  of  review,  but  only  by 
appeal  to  some  superior  tribunal. (») 

A  bill  of  review  for  error  of  law  may  be  brought  wherever  the 
decree  is  contrary  to  the  statute  law — as  where  a  decree  directed  the 
legacy  belonging  to  a  child  who  had  died  an  infant,  intestate,  without 
wife  or  children,  to  be  distributed  amongst  his  mother,  brothers,  and 
•  sisters,  equally — whereas,  by  the  statute  of  distributions,  it  vested 
entirely  in  the  father,  who  had  survived  the  child. (k)  So  if  an  abso- 
lute decree  should  be  made  against  a  person  who  upon  the  face  of  it, 
appears  to  have  been  an  infant  at  the  time.(Z) 

After  a  decree  has  been  affirmed  in  a  court  of  dernier  resort  upon 
[*Vol.  II,  92]  *appeal,  it  may  well  be  doubted  whether  a  bill  of 
review  for  errors  apparent  upon  the  face  of  the  decree  can  be  brought ; 
for  the  appellate  court  has  pronounced,  in  effect,  that  it  is  not  erron- 
eous, (m)  (4) 

Error  in  matter  of  form  only,  though  apparent  on  the  face  of  a 
decree,  seems  not  to  have  been  considered  as  a  sufficient  ground  for 
reversing  the  decree.  And  matter  of  abatement  has  been  also  treated 
as  not  capable  of  being  shown  for  error  to  reverse  a  decree. (n) 

2.  Upon  discovery  of  new  'matter.']  A  bill  of  review  also  lies  for 
newly  discovered  evidence  material  to  the  issue,  if  such  evidence  was 
not  known  until  after  the  period  at  which  it  could  be  used  in  the 
cause. (0)     Thus  a  bill  of  this  nature  lies  upon  the  discovery  of  a 

(g)  Dexter  v.  Arnold,  5  Mason,  303.    Story's  PI.  324. 

(h)   Story's  Eq.  PI.  324. 

(i)    Id.  ib. 

(£)  Coop.  Eq.  PL  89. 

(Z)    Wyatt's  Prac.  Re«.  225. 

(m)  Mitf.  PI.  88.     Coop.  PI.  91.    Story  PI.  325.    Brewer  t.  Bowman,  3  J.  J.  Marsh,  4D2. 

(n)  Story's  Eq.  PL  326.    Mitf.  85. 

(o)  Dexter  v.  Arnold,  5  Mason,  303. 


(4)  And  when  the  original  decree  has  been  affirmed,  on  a  bill  of  review,  no  sub- 
sequent bill  of  review  can  be  allowed.     (Strader  v.  Byrd,  7  Ham.  184.) 

After  a  decree  has  been  affirmed  in  the  supreme  court,  a  bill  of  review  ought 
not  to  be  gTanted  for  errors  apparent  on  the  face  of  the  record ;  but  leave  to  file 
such  a  bill  should  be  given  for  new  matter  not  known  to  a  party  at  the  former 
hearing.     (McCall  v.  Graham,  I  Hep,  &  M.  13.) 
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release,  or  a  receipt  which  would  change  the  merits  of  the  claim  upon 
which  the  decree  was  founded. (p) 

But  the  new  matter  must  be  relevant  and  material,  and  such  as,  if 
known,  might  probably  have  produced  a  different  determination. (g) 
In  other  words,  it  must  generally  be  new  matter,  to  prove  what  was 
before  in  issue,  and  not  to  prove  a  title  not  before  in  issue — not  to 
make  a  new  case,  but  to  establish  the  old  one.(r)  And  the  new  facts 
must  be  such  as,  when  combined  with  the  other  proofs  in  the  cause, 
would  authorize  a  different  decree.(s)  Newly  discovered  evidence 
which  goes  to  impeach  the  testimony  of  witnesses,  is  not  sufficient,  (t) 

It  is  also  necessary  that  the  new  matter  should  have  .first  come  to 
the  knowledge  of  the  party  after  the  time  when  it  could  have  been 
used  in  the  cause  at  the  original  hearing.  It  must  at  least  have  been  • 
discovered  since  publication. (u)  (5)  If  the  discovery  of  the  new 
matter  was  made  so  long  before  the  decree  as  to  have  admitted  of  an 
application  to  have  it  brought  in,  a  bill  of  review  will  not  be  allowed.(B) 

(p)  Coop.Eq.  PI.  91. 

(5)  Story's  PI.  327.    Livingston  v.  Hubbs,  3  John.  Ch.  Kep.  124.    Blake  v.  Foster,  2  Molloy, 
257. 
(r)  Td.  ib.     Dexter  v.  Arnold,  supra.    16  VeB.  348. 
(*)  Kennedy  v.  Ball's  heirs,  6  Litt.  125. 
(*)    Livingston  v.  Hnbbs.  3  John.  Ch.  Eep.  124. 

(«)  Id.  ib.    Story's  PI.  327.    illiinf.  305.    Welf.  PI.  239.    1  Bibb,  455.    4  Hayw.  36. 
{v)  Hodges  v.  MnUikiu,  1  Bland,  511.    Barnes  v.  Dickinson,  1  Dev.  Ch.  326. 


(5)  The  new  matter  must  have  come  materially  and  substantially  to  the  knowl- 
edge of  the  party,  or  his  agents,  after  the  decree,  or  at  least  after  the  time  when 
it  could  have  been  advantageously  introduced  in  the  former  cause ;  and  it  must 
not  only  not  have  come  to  the  knowledge  of  the  party,  but  it  must  be  shown  that 
he  could  not  with  reasonable  diligence  have  acquired  a  knowledge  of  it  before  the 
time  when  publication  passed.  (2  Dan.  Pr.  3d  Am.  ed.  1638 ;  Ord  v.  Noel,  6 
Mad.  127 ;  Story  Eq.  PL  §§  414,  416 ;  Diets  v.  Merle,  4  Paige,  259 ;  Willan  v. 
Willan,  1 6  Ves.  87  ;  Dexter  v.  Arnold,  5  Mason,  303  ;  Haskell  v.  Rami,  1  McCord 
Ch.  29 ;  Norris  v.  Le  Neve,  3  Atk.  34 ;  Hollingsworth  v.  McDonald,  2  Har.  &  J. 
230 ;  Harvey  v.  Murrell,  Harp.  Eq.  257 ;  McCall  v.  Graham,  1  Hen.  &  M.  13 ; 
Pendleton  v.  Fay,  3  Paige,  204 ;  Greenlee  v.  McDowell,  4  Ired.  Eq.  481 ;  Stevens 
v.  Dewey,  1  Will.  [Vt.]  638 ;  Young  v.  Keighly,  16  Ves.  350;  Livingston  v.  Hubbs, 
3  John.  Ch.  124 ;  Love  v.  Blewit,  1  Dev.  &  Bat.  Eq.  108 ;  Massie  v.  Graham,  3 
McLean,  41 ;  Jenkins  v.  Prewit,  7  Blackf.  329 ;  Stevens  v.  Hay,  15  Ohio,  313 ; 
Jenkins  v.  Bldredge,  3  Story  C.  C.  299;  Mespass  v.  McGlanahan,  Hardin,  342; 
Wood  v.  Mann,  2  Sumner,  316 ;  Hamersley  v.  Lambert,  2  John.  Ch.  124 ;  Bui-ch 
v.  Scott,  1  Gill  &  J.  393.) 

It  is  now  the  established  exposition  of  Lord  Bacon's  Ordinance  on  this  subject 
that  the  new  matter  shall  not  have  been  discovered  until  after  publication  had 
passed.  (Story  Eq.  PI.  §  413  ;  Love  v.  Blewit,  1  Dev.  &  Bat.  Eq.  108  ;  Caller  v. 
Shields,  2  Stew.  &  Port.  417.)_ 

To  entitle  a  party  to  file  a  bill  in  the  nature  of  a  bill  of  review,  upon  the  ground 
of  newly  discovered  evidence,  the  evidence  discovered  must  not  only  be  new  but 
material,  and  such  as,  if  unanswered  in  point  of  fact,  would  clearly  entitle  the 
complainant  to  a  decree,  or  would  raise  a  question  of  so  much  nicety  and  diffi- 
culty as  to  be  a  fit  subject  of  judgment  in  a  cause.  (Quick  v.  Libby,  2  Green  Ch. 
255.)  But  the  party  will  not  be  required  to  prove  the  alleged  facts,  before  the 
granting  of  leave  to  file  the  bill.     (Ib.) 
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And  the  matter  must  not  only  be  new,  but  it  must  be  such  as  the 
party  could  not,  by  the  use  of  reasonable  diligence,  have  known ;  for 
if  there  be  any  laches  or  negligence  in  this  respect,  it  destroys  the 
title  to  relief,  (w) 

*It  has  been  intimated  that  new  matter,  not  evidence  [*Vol.  II,  93] 
in  the  original  cause,  but  clearly  demonstrating  error  in  the  decree, 
may  support  a  bill  of  review,  if  it  is  the  only  mode  of  obtaining 
relief. (a;)  And  this  doctrine  has  been  fully  confirmed;  and  it  is  now 
established  that  matter  discovered  after  a  decree  has  been  made, 
though  not  capable  of  being  used  as  evidence  of  any  thing  which  was 
previously  in  issue  in  the  cause,  but  constituting  an  entirely  new  issue, 
may  be  the  subject  of  a  bill  of  review,  or  of  a  supplemental  bill  in  the 
nature  of  a  bill  of  review.(^)  But  additional  circumstances  merely  con- 
firming facts  proved  in  the  original  cause,  do  not  furnish  ground  for  a 
bill  of  review.(z) 

The  granting  of  a  bill  of  review  for  new  discovered  evidence,  is  not 
a  matter  of  right,  but  rests  in  the  sound  discretion  of  the  court.  It 
may,  therefore,  be  refused,  although  the  facts,  if  admitted,  would 
change  the  decree,  wherever  the  court,  looking  to  all  the  circumstances, 
shall  deem  it  productive  of  mischief  to  innocent  parties,  or  for  any  other 
cause  unadvisable.(a) 

A  bill  of  review  upon  newly  discovered  matter  has  been  permitted, 
even  after  an  affirmance  of  the  decree  upon  an  appeal  to  the  house  of 
lords  ;(&)  though  we  have  seen  a  different  rule  prevails  with  regard  to 
bills  brought  for  error  in  law.(c) 

A  bill  of  review  may  also  be  brought  after  one  bill  of  the  same  nature 
already  filed.  Thus,  if  upon  a  bill  of  review  a  decree  has  been 
reversed,  another  bill  of  review  may  be  brought  upon  the  decree  of 
reversal.(d) 

A  bill  of  review  lies  only  to  a  final  decree. (e)  An  interlocutory 
decree,  if  erroneous,  may  be  corrected  by  motion  or  petition  to  the 
court.(/)     It  will  not  lie  where  the  original  bill  contains  no  equity  ;{g) 


(w)  Story's  Eq.  PI.  328.  Wiser  v.  Blachly,2  John.  Ch.  Rep.  488.  Barrow  v  Rhinelander,3id. 
120.  5  Mason ,  312.  Lansing  v.  Albany  Ins.  Co.,  Hopk.  102.  2  A.  K.  Marsh,  579.  Binghamy. 
Dawson,  3  Jac.  &  W.  243. 

(»)  Roberts  t.  Kingsloy,  1  Ves.  23S.    See  Mitf.  PI.  87,  n. 

(y)  Welf.  Eq.  PI.  238.  Partridge  v.  Usborne,  5  Buss.  195.  Story's  Eq.  PI.  331.  See  1  Hen. 
&  Munf.  13. 

(«)  Randolph  v.  Randolph,  1  Hen.  &  Munf.  180. 

(a)  Story's  Eq.  PI.  332. 

(6)  Barbon  y.  Searle,  1  Vern.  416. 

(c)  Ante,  p.  91. 

(d)  Coop.  PL  92. 

(e)  Mackey  v.  Bell,  2  Mnnf.  523.  Ellzey  v.  Lane,  2  Hen.  &.  Mnnf.  589. 
(/)  Banks  v.  Anderson,  2  Hen.  &  Mnnf.  20.  See  also  Ante,  vol.  I,  349. 
[g)  Todd  v.  Lackey,  1  Litt.  271. 
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nor  unless  the  complainant  shows  himself  aggrieved  by  the  decree; (h) 
nor  after  a  demurrer  has  been  allowed  to  a  former  bill  of  review,  (i) 
Neither  will  it  lie  for  wrong  inferences  of  the  court  in  matters  of 
evidence ;  or  for  miscalculations  of  sums  of  money. (A)'  Nor  will  a  bill 
of  this  nature  be  sustained  on  the  ground  that  the  chancellor,  who 
[*Vol.  II,  94]  made  the  decree  *was  interested  in  the  stock  of  the 
complainants,  a  corporation  ;  if  the  decree  was  by  consent,  or  merely 
formal,  so  that  the  chancellor  did  not  personally  exercise  his  judgment 
in  it.(Z) 


SECTION    II. 


PARTIES   TO. 


All  the  parties  to  the  original  bill  ought  to  be  made  parties  to  the 
bill  of  review  ;  for  it  is  a  principle  of  natural  justice  that  no  one  ought 
to  be  affected  by  any  decree,  without  his  first  being  heard.(m) 

A  bill  of  review  may  be  brought  by  the  party  who  obtained  the 
original  decree  in  his  own  favor,  if  such  decree  was  injurious  to 
him.(n)  But  a  party  cannot  file  a  bill  of  review  if  he  has  no  interest 
in  the  question  intended  to  be  presented  thereby,  and  when  he  cannot 
be  benefited  by  the  reversal  or  modification  of  the  former  decree. (o) 
And  even  persons  having  an  interest  in  the  cause,  if  not  aggrieved  by 
the  particular  errors  assigned  in  the  decree,  cannot  maintain  a  bill  of 
review,  however  injuriously  the  decree  may  affect  the  rights  of  third 
persons,  (p) 

It  is  laid  down  that  no  persons,  except  the  parties  and  their  privies 
in  representation — such  as  heirs,  executors,  and  administrators — can 
have  a  bill  of  review  strictly  so  called.(g)  (6)    But  other  persons  in 

(ft)  Lansing  v.  Albany  Ins.  Co.,  Hopk.  102. 
(t)  Respass  v.  McClanaban,  Hardin,  342. 
(k)  Young  t.  Henderson,  4  Hayw.  189. 

(1)  Lansing  v.  Albany  Ins.  Co.  supra.  : 
(m)  Story's  Eq.  PI.  335.  Coop.  PI.  95.  Dexter  v.  Arnold,  5  Mason,  308.  t 
In)  Dexter  v.  Arnold,  supra. 

(o)  Webb  v.  Bell,  3  Paige,  368. 

(p)  Thomas  v.  Harvie's  heirs,  10  Wheat.  146. 

(2)  Gilb .  For.  Rom.  186.    Wyatt's  Prac.  Reg.  95.    Story's  PI.  -325.    1  Ch.  Cas.  122. 


(6)  A  devisee  is  not  entitled  to  a  bill  of  review  of  a  decree  against  the  testator, 
not  being  in  privity  with  him.  Neither  can  an  assignee  in  any  case  have  a  bill 
of  review.     (2  Dan.  Ch.  Pr.  3d  Am.  ed.  1627 ;   Webb  v.  Pell,  3  Paige,  368 ;  Ketru- 
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interest,  and  in  privity  of  title  or  estate,  who  are  aggrieved  by  the 
decree — such  as  devisees  and  remainder-men — are  entitled  to  main- 
rain  an  original  bill  in  the  nature  of  a  bill  of  review,  so  far  as  their 
own  interests  are  concerned,  (r)  If  a  decree  is  made  against  a  tenant 
for  life,  a  remainder-man  may  file  a  bill  of  review,  (s) 

A  defendant  may  file  a  bill  of  review,  (t) 

The  discovery  of  a  right  to  entitle  a  party  to  file  a  bill  of  review  for 
new  matter,  must  be  a  right  in  the  party  who  files  the  bill.(tt) 


[*Vol.  II,  95]  *  S  E  C  T 1 0  N    1 1 1 . 

LEAVE  TO  FILE.       SECURITY  OR  DEPOSITE. 

Leave  to  file.]  (7)     According  to  the  English  practice,  leave  of  the 
court  must  be  obtained  before  a  bill  of  review  can  be  filed,  upon  a  dis- 

(r)  Welf.  En.  PI.  235.    Wyatt's  Prac.  Eeg.  98, 100.    Story's  PI.  325. 

(s)  Mitf.  PI.  92.     Welf.  235. 

(f)  Osborne  v.  Usher,  6  Bro.  P.  C.  Toml.  ed.  20. 

(»)  Wortley  v.  Birkhead,  2  Yes.  576. 


j  v.  Bell,  Litt.  Sel.  Ca.  125.)  And  even  persons  having  an  interest  in  the 
cause,  if  not  aggrieved  by  the  particular  errors  assigned  in  the  decree,  cannot 
maintain  a  bill  of  review,  however  injuriously  the  decree  may  affect  the  rights  of 
third  persons.  (Story  Eq.  PI.  §  409  ;  Thomas  v.  Harvie,  10  "Wheat.  146  ;  Whiting 
v.  Bank  of  U.  S.  13  Peters,  6.)  But  with  this  exception,  it  may  be  stated  gen- 
erally, that  all  the  parties  to  the  original  bill  ought  to  join  in  a  bill  of  review. 
Bank  of  U.  S.  v.  White,  8  Peters,  252;  Dexter  v.  Arnold,  5  Mason,  308;  Friley 
v.  Hendricks,  27  Miss.  412.) 

(7)  Leave  to  file  a  bill  of  review  may  be  granted  upon  petition,  supported  by 
evidence  that  the  original  decree  was  obtained  by  fraud.  {Elliott  v.  Balcom,  11 
Gray,  286.) 

The  court,  in  granting  leave,  should,  where  there  was  no  fraud  in  the  first  trial, 
impose  such  terms  as  to  the  use  of  testimony  formerly  given  in  the  suit,  but  since 
become  inaccessible  to  the  parties,  as,  under  the  circumstances,  may  be  equitable. 
(Singleton  v.  Singleton,  S  B.  Monr.  340.) 

If  a  bill  of  review  is  filed  without  leave,  in  a  case  requiring  it,  it  may  be  dis- 
missed on  motion.     (Carroll  v.  Parran,  1  Bland,  125.) 

If  a  bill  of  review  is  brought  to  reverse  a  decree  upon  new  facts,  or  facts  newly 
discovered,  as  upon  a  deed  discovered  by  the  plaintiff  since  the  former  decree ; 
or  where  the  plaintiff  swore  that  he  did  not  know  that  certain  securities  were 
joint  property ;  or  upon  a  release  or  a  receipt  discovered  since  publication,  leave 
must  be  obtained  from  the  court  to  file  such  bill.  (2  Dan.  Pr.  3d  Am.  ed.  1637  ; 
Anon.  2  P.  Wms.  283 ;  Perry  v.  Phelips,  17  Ves.  178 ;  Webb  v.  Pell,  1  Paige,  564 ; 
Edwardson  v.  Maseby,  4  J.  J.  Marsh.  500;  Wilkinson  v.  Parish,  3  Paige,  653; 
Story  Eq.  PI.  §  412 ;  Love  v.  Bleioit,  1  Dev.  &  Bat.  Eq.  108,  110 ;  Simpson  v. 
Walts,  6  Rich.  Eq.  364 ;  Pfeltz  v.  PfelU,  1  Md.  Ch.  Dec.  455 ;  Elliott  v.  Balcom, 
11  Gray,  286.) 

Leave  to  file  a  bill  of  review,  for  error  in  law  apparent  on  the  record,  is  not 

423 


95  OF  THE  DIFFERENT  KINDS  OF  BILLS.  [Book  IV. 

covery  of  new  matter;  and  which  leave  the  court  will  not  grant 
without  an  affidavit  that  the  new  matter  could  not  be  produced  or  used 
by  the  party  claiming  the  benefit  of  it,  at  the  time  when  the  decree 
was  made.  And  such  affidavit  must  state  the  nature  of  the  new  mat- 
ter ;  in  order  that  the  court  may  exercise  its  judgment  upon  its  rele- 
vancy and  materiality,  (w)  A  bill,  however,  for  error  in  law  appearing 
upon  the  face  of  the  decree,  may  be  filed  without  leave. (w) 

But  by  the  173d  rule  of  this  court,  no  bill  of  review  can  be  filed, 
either  upon  the  discovery  of  new  matters,  or  otherwise,  without  special 
leave  of  the  court  first  obtained. 

The  application  for  this  purpose,  should  be  made  by  petition ;  which 
should  state  the  nature  of  the  suit,  the  decree,  and  the  errors  of  law, 
or  the  new  matters,  as  the  case  may  be,  upon  which  the  application 
is  founded,  and  should  pray  for  liberty  to  file  a  bill  of  review,  to  bring 
such  decree  into  review.  If  the  application  is  founded  upon  the  dis- 
covery of  new  matter,  the  petition  must  describe  the  new  evidence 
distinctly  and  specifically,  and  state  when  it  was  discovered,  and  its 
bearing  on  the  decree. (*)  It  is  not  sufficient  to  state  that  the  petitioner 
expects  to  prove  certain  facts.  He  must  state  the  exact  evidence  to 
establish  them.  On  the  hearing  of  such  a  petition,  affidavits  may  be 
admitted  on  both  sides,  if  necessary,  to  explain  the  nature  of  the 
evidence. (y)  (8) 

Upon  an  application  of  this  nature,  the  chancellor  exercises  his  judg- 

(«)  Coop.  Eq.  PI.  92.    Anon.  2  P.  Wms.  283  ;  Perry  v.  Phelips,  17  Ves.  178 ;  Gould  v.  Tail- 
ored, 2  Atk.  534  ;  Denson  v.  Denson,  33  Miss.  560. 
(w)  Id.  90.    2  Atk.  534.    Clair  v.  Pratt,  Wright,  532. 
{%)  Dexter  v.  Arnold,  5  Mason,  303.    Massie  v.  Graham,  3  McLean,  41. 
(y)  Id.  ib.    2  Har.  &  John.  230. 


necessary.  (Webb  v.  Pell,  1  Paige,  564.)  But,  to  file  a  bill  of  review  for  error  in 
fact,  leave  of  the  court  should  be  obtained  ;  and  such  leave  should  be  stated  in 
the  bill.     (Lansing  v.  Albany  Ins.  Co.  Hopk.  102.) 

On  application  for  leave  to  file  a  bill  of  review  on  the  ground  of  newly  discov- 
ered evidence,  the  question  whether  the  evidence  is  newly  discovered,  or  not,  must 
be  decided  on  such  application,  and  should  not  be  left  open  until  the  hearing  on 
the  bill.     (Hodges  v.  Millikin,  1  Bland,  503.) 

(8)  The  granting  of  leave  to  file  a  bill  of  review  for  newly  disc&vered  evidence 
is  not  matter  of  right,  but  it  rests  in  the  sound  discretion  of  the  court.  It  may 
therefore  be  refused,  although  the  facts,  if  admitted,  would  change  the  decree, 
where  the  court,  looking  at  all  the  circumstances,  shall  deem  it  productive  of  mis- 
chief to  innocent  parties,  or  for  any  other  cause  unadvisable.  (Story  Eq.  PI.  §  417 ; 
Dexter  v.  Arnold,  5  Mason,  315 ;  Thomas  v.  Hanrie,  10  Wheat. '  146 ;  Wood  v. 
Mann,  2  Sum.  306 ;  Hollingsworth  v.  McDonald,  2  Har.  &  J.  230 ;  Jenkins  v. 
Eldredge,  3  Story  C.  C.  299  ;  Massie  v.  Graham,  3  McLean,  41 ;  P.  &  M.  Bank  v. 
Dundas,  10  Ala.  661 ;  Winchester  v.  Winchester,  1  Head,  460 ;  Hughes  v.  Jones, 
2  Md.  Ch.  Dec.  289.) 

In  Caller  v.  Shields,  (2  Stew.  &  Port.  417,)  it  is  held  that  a  bill  of  review  on  the 
ground  of  newly  discovered  evidence  must  be  filed  by  special  leave  of  the  court, 
and  a  showing  of  the  newly  discovered  evidence  on  oath. 
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ment  as  to  the  propriety  of  interfering  or  meddling  with  the  decree 
for  the  cause  disclosed,  and  grants  or  refuses  leave  to  file  a  bill  of 
review,  accordingly,  (z)  (9) 

The  court  may  refuse  it  to  the  party  applying,  and  grant  it  for  the 
protection  of  the  interests  of  others. (a) 

* Performance  of  decree.]  It  is  a  general  rule  that  [*Vol.  II,  96] 
leave  to  file  a  bill  of  review  will  not  be  granted  unless  the  decree  has 
been  performed.(6)  Therefore,  if  the  decree  be  for  the  payment  of 
money,  the  party  must  pay  it,  or  give  security,  although  it  should 
afterwards  be  ordered  to  be  refunded,  (c)  But  the  rule  may  be  dis- 
pensed with  underline  circumstances  of  each  case.  Thus,  where  the 
party  is  in  execution  for  non-payment  of  money  under  the  decree,  this 
is  considered  equivalent  to  performance. (d)  So  where  the  party  is 
insolvent,(e)  or  has  given  security  for  the  performance  of  the  decree. (/) 

The  construction  of  the  rule  is,  that  the  party  need  only  perform  so 
much  of  the  decree  as  at  the  time  of  filing  his  bill  he  is  bound  to  per- 
form. Whatever  he  is  then  bound  to  do,  he  must  do  before  he  files 
his  bill.  But  the  permission  to  file  it  is  upon  the  implied  engagement 
that  the  "original  decree  shall  be  performed.  Therefore,  if  after  the 
bill  is  filed,  the  period  arrives  when  the  money  ought  to  be  paid,  the 
party  must  pay  it,  or  an  application  to  dismiss  the  bill  may  be  made.(^) 

If  a  bill  of  review  is  filed  without  leave,  it  may  be  dismissed  on 
motion.  (A) 

/Security  or  deposite.]  On  filing  a  bill  of  review  the  complainant  must 
make  the  like  deposite,  or  give  security  to  the  adverse  party,  in  the 
same  amount  which  would  be  required  on  an  appeal  from  the  decree 
complained  of.(i) 

If  the  complainant,  on  filing  a  bill  of  this  nature,  through  a  mistake 

(z)  Hollingsworth  v.  McDonald,  2  Har.  &  John.  230. 
(«)  Hndges  v.  Milliken,  1  Bland,  511. 

(6)  N'is-ur  v.  Ulachly,  2  John.  Ch.  Ecp.  488.  Livingston  v.  Hubbs,  3  Id.  124.  Griggs  v.  Gear, 
3  Oilman,  2. 

(c)  I.ilbo'sEq.  PI.  139. 

(d)  Livingston  v.  Hnbbs,  supra. 

(e)  Stalling-'s  Administrator  v.  Goodloe's  Exeentor,  3  Mnr.  159.  1  Vern.  264.  Taylor  v. 
Pearson,  2  Hawks,  298. 

( /)  Id.  ib.    S  Bac.  Orel.    Levil  v.  Darcey,  1  Chan.  Cas.  42. 
(g)  Partridge  v.  Usborne,  5  Buss.  251.    Well'.  Eq.  PI.  90.    For.  Eon),  185. 
(ft)  Can-oil  v.  Parran,  1  Bland,  125. 

(i)  Enle  173.  Webb  v.  Pell,  1  Paige,  564.  See  ante,  Vol.  I,  401,  as  to  the  deposite  or  security 
upon  appeals. 


(9)  Upon  an  application  for  leave  to  file  a  bill  of  review,  on  the  ground  of  newly 
discovered  evidence,  the  question  of  diligence  is  examined  ;  but  this  does  not  pre- 
clude inquiry  respecting  it  on  the  hearing.     (Jenkins  v.  Prewitt,  5  Blackf.  7.) 
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as  to  the  practice,  neglects  to  give  security  or  to  make  the  requisite 
deposite,  the  court  will  permit  him  to  do  it  nunc  pro  tunc.(k) 


[*Vol.  II,  97]  *  S  E  C  T 1 0  N    I V. 

WITHIN  WHAT  TIME  TO  BE  BROUGHT. 

In  England,  twenty  years  after  the  pronounci»g  of  the  decree,  is 
the  limitation  for  a  bill  of  review. (I) 

In  this  state,  the  bill  must  be  brought  within  the  time  limited  for 
bringing  an  appeal. (m)  As  to  the  time  for  bringing  appeals,  see 
Vol.  I.  p.  406.(10) 

It  is  not  necessary  to  plead  that  the  bill  is  not  filed  within  the 

{]c)  Webb  v.  Pell,  supra. 

(I)    Lube's  Eq.  PL  132.     Coop.  Eq.  PL  92,  93. 

(m)  Rule  173.    Boyd  v.  Vanderkemp,  1  Barb.  Ch.  273. 


(10)  In  the  United  States  courts,  "bills  of  review  for  errors  apparent  on  the  face 
of  the  decree  are  limited  to  five  years,  that  being  the  limitation  of  -writs  of  error 
upon  judgments  at  law.  (Noland  v.  TJrmston,  17  Ohio,  170  ;  G-ullett  v.  Housh,  7 
Black,  52;  Mussiev.  Graham,  3  McLean,  41.)  It  is  not  necessary  to  plead  that 
the  bill  was  not  filed  within  the  proper  time.  It  ought  to  appear  on  the  face  of 
the  bill  that  it  is  so,  or  that  the  plaintiff  is  within  the  saving  of  the  statute. 
(Sheppard  v.  Lane,  6  Munf.  529  ;  Story  Eq.  PL  §  635  and  n.  See  Winchester  v. 
Winchester,  1  Head,  460 ;  United  States  v.  Sampeyrac,  1  Hemp.  118 ;  Coutee  v. 
Pratt,  9  Md.  67.)  In  Bucknor  v.  Parker,  (7  Dana,  51,)  it  was  held  that  a  bill  of 
review  would  not  be  sustained  for  error  of  law,  after  a  lapse  of  time  which  would 
bar  a  writ  of  error,  unless  the  delay  was  siifficiently  accounted  for. 

A  bill  of  review  must  be  brought  within  the  time  allowed  by  law  for  appealing. 
(Boyd  v.  Vanderkemp,  1  Barb.  Ch.  273.) 

In  Webb  v.  Pell,  (1  Paige,  564,)  where  a  subpoena  on  a  bill  of  review  was  taken 
out,  and  an  attempt  to  serve  it  was  made  within  the  time  allowed  for  an  appeal, 
(five  years,)  but  it  was  not. served  until  after  the  expiration  of  that  time,  the  bill 
was  held  to  be  in  time. 

In  Vermont,  a  bill  of  review  may  be  brought  at  any  time  within  twenty  years, 
as  a  writ  of  right,  if  the  party  has  performed  the  decree.  (Barnum  v.  McDaniels, 
6  Vt.  177.) 

In  Kentucky,  a  bill  of  review,  founded  upon  written  evidence  which  was  not 
used  at  the  trial,  because  it  was  lost,  but  has  since  been  found,  is  not  barred  by 
a  lapse  of  three  years.  (Benson  v.  Outten,  5  J.  J.  Marsh.  609.)  A  bill  of  review, 
for  errors  of  law  upon  the  record,  should  not  be  sustained  after  the  time  limited 
for  the  prosecution  of  writs  of  error,  where  no  sufficient  reason  is  shown  for  not 
having  filed  the  bill  within  that  time.  (Buckner  v.  Forker,  1  Dana,  50.)  Parties 
barred  of  the  privilege  of  a  bill  of  review  cannot,  by  uniting  with  infants  in  whose 
behalf  time  was  reserved,  come  into  court  and  litigate  the  whole  matter.  (Brewer 
v.  Bowman,  3  J.  J.  Marsh.  492.) 

A  supplemental  bill,  in  the  nature  of  a  bill  of  review,  for  the  want  of  proper 
parties,  will  not  be  available  after  a  decree  has  been  signed  and  enrolled.  (Bureh 
v.  Scott,  1  Gill.  &  J.  393.) 
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proper  time.     It  ought  to  appear  on  the  face  of  the  bill  itself  that  it  is 
so,  or  that  the  complainant  is  within  the  saving  of  the  statute. (n) 

Under  the  173d  rule  of  this  court,  the  objection  may  doubtless  be 
taken  upon  the  hearing  of  the  petition. (o) 


SECTION    V. 


FORM  OP  BILL  OP  REVIEW. 


In  a  bill  of  this  nature,  it  is  necessary  to  state  the  former  bill,  and 
the  proceedings  thereon ;  the  decree,  and  the  point  in  which  the  com- 
plainant conceives  himself  aggrieved  by  it ;  and  the  ground  of  law, 
or  matter  discovered  upon  which  he  seeks  to  impeach  it.(p)  It  is  laid 
down  that  no  objection  but  what  has  been  assigned  for  error  in  the 
bill  of  review  shall  be  allowed  to  be  made  to  the  decree. (q) 

The  bill  may  pray,  simply,  that  the  decree  may  be  reviewed,  and 
altered  or  reversed,  in  the  point  complained  of,  if  it  has  not  been 
carried  into  execution.  But  if  the  decree  has  been  carried  into  ex- 
ecution, the  bill  should  alsp  pray  the  further  decree  of  the  court,  to 
put  the  party  complaining  of  the  former  decree  into  the  situation  in 
[*Vol.  II,  98]  which  he  would  have  *been  if  that  decree  had  not  been 
executed.(r)  If  the  bill  is  brought  to  review  the  reversal  of  a  former 
decree,  it  may  pray  that  the  original  decree  may  stand.(s) 

If  the  original  suit  has  abated,  the  bill  may  also  be  at  the  same  time 
a  bill  of  revivor.(i)  And  a  supplemental  bill  may  likewise  be  added, 
if  any  event  has  happened  which  requires  it ;  and,  particularly,  if  any 
person  not  a  party  to  the  original  suit  becomes  interested  in  the 
subject,  he  must  be  made  a  party  to  the  bill  of  review  by  way  of 
supplement.(w) 

A  bill  of  review,  defective  in  frame,  may  sometimes  be  sustained  as 
a  cross  bilL(-») 

(«)  Sheppard  v.  Lane,  6  Mcuif.  529. 
(o)  2  Hoff.  Pi-.  9. 

{p)  Mitf.  PI.  88.    Story's  PI.  234.      Coop.  PI.  95.     2  Dan.  Pr.  3d  Am.  od.  1632.    13  Geo.  24.    3 
Texas,  267. 
(?)  Coop.  PI.  95. 

(r)  Coop.  PI.  95.    Mitf.  89.    2  Dan.  Pr.  1632. 
(s)  Mitf.  PI.  89.    Story's  PI.  334. 
(«)   Id.  ib.    Coop.  PI.  95. 
(«)  Mitf.  89,  90. 
(»)  Well".  PI.  230.    Coop.  95.    Mitf.  89,  90.    Hardr.  104. 
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SECTION    VI. 

DEFENCE   TO. 

The  usual  mode  of  defence  to  a  bill  of  review,  founded  upon  alleged 
errors  apparent  from  the  decree,  is  to  plead  the  former  decree  in  bar 
of  the  suit,  and  to  object  by  demurrer  to  the  opening  of  the  enrolment ; 
alleging,  as  a  ground  of  demurrer,  that  there  is  no  error  in  the 
decree.(wi)  Or  if  the  bill  be  brought  on  new  matter  fitting  to  be 
answered,  the  defendant  must  put  in  an  answer,  or  plead  thereto.(») 

Plea.]  It  seems  that  it  is  not  necessary  to  plead  the  former  decree, 
if  such  decree  is  fully  and  fairly  stated  in  the  bill  of  review  ;{y)  and 
the  books  of  practice  contain  the  forms  of  a  demurrer  only  to  such  a 
bill.     There  are  also  authorities  to  the  same  effect. (2) 

"Where  any  matter  beyond  the  decree — as  length  of  time,  a  purchase 
for  a  valuable  consideration — or  any  other  matter,  is  to  be  offered 
against  opening  the  enrolment,  that  matter  must  be  pleaded.(a)  (11)  If 
new  matter  is  made  the  subject  of  a  bill  of  review,  such  bill  is  liable  to 
any  plea  which  would  have  avoided  the  effect  of  that  matter  if  it  had 
been  charged  in  the  original  bill. (b)  :■, 

*If  a  demurrer  to  a  bill  of  review  has  been  allowed,  [*Vol.  II,  99] 
the  order  allowing  it  is  an  effectual  bar  to  a  new  bill  of  review  on  the 
same  grounds,  and  may  be  pleaded  accordingly.(c) 

If  a  decree  is  sought  to  be  impeached  on  the  ground  of  fraud,  the 
proper  defence  seems  to  be  a  plea  of  the  decree,  accompanied  by  a 
denial  of  the  fraud  charged,  (d) 

Upon  a  bill  of  review  for  newly  discovered  evidence,  the  other  party 

{w)  Coop.  Eq.  PI.  90. 
(x)  Lube's  Eq.  PI.  132. 
(«]  Webb  v.  Pell,  supra.    Coop.  PI.  215. 

(z)   Mitf.  PL.  203.    Wolf.  PI.  242.    Coop.  215,  216.      Slingsby  v.  Hale,  1  Ch.  Ca.  122.    Jones  v. 
Kenriok,  5  Bro.  P.  C.  244,  248. 
(a)  Mitf.  Eq.  PI.  291. 
(6)  Id.  292.     Coop.  PI.  304.    Lube,  248. 

(c)  Dennv  v.  Filmer,  2  Ca.  in  Chan.  133.    1  Vera.  135.    Pitt  v.  Earl  of  Arglass,  1  Vera.  441. 

(d)  Mitf.  PI.  293. 


(11)  Otherwise  the  plaintiff  will  not  have  the  benefit  of  exceptions,  as  infancy, 
coverture,  or  the  like.     (2  Dan.  Pr.  3d  Am.  ed.  1636.) 

It  would  he  a  good  plea  to  a  hill  of  review  that  the  decree  in  the  original  cause 
was  entered  by  consent.  But  such  defence  must  be  pleaded,  or  insisted  on  in  the 
answer.  (Turner  v.  Berry,  3  Gil.  541.  See  Jenkins  v.  EUbre&ga,  3  Story  C.  C. 
299.) 
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may  controvert,  by  a  plea  or  answer,  the  fact  that  it  is  newly  dis- 
covered.^) But  under  the  173d  rule  of  this  court  requiring  application 
to  be  made  to  the  court  for  leave  to  file  a  bill  of  review,  it  is  probable 
that  questions  of  this  nature  would  be  determined  by  the  court  upon 
the  hearing  of  the  petition ;  without  compelling  the  party  to  plead  the 
fact.(/) 

It  is  not  necessary  to  plead  the  act  of  limitations  against  a  bill  of 
review — (i.  e.  in  this  state,  the  lapse  of  the  time  mentioned  in  the  173d 
rule  for  bringing  bills  of  this  kind) — for  it  ought  to  appear  in  the  bill 
itself  that  it  is  exhibited  within  the  time  prescribed  by  law,  or  that 
the  complainant  is  protected  by  some  of  the  savings  in  the  act ;  other- 
wise it  ought  not  to  be  received,  (g) 

Demurrer.]  It  is  laid  down  in  the  English  books  that  a  bill  of 
review,  upon  the  discovery  of  new  matter,  is  seldom  liable  to  demurrer ; 
for  being  exhibited  only  by  leave  of  the  court,  the  ground  of  the  bill  is 
generally  well  considered  before  it  is  brought ;  and  therefore,  in  point 
of  substance,  it  can  rarely  be  liable  to  demurrer,  (h)  This  remark  is 
equally  applicable  here  to  bills  of  review  filed  for  errors  in  law,  inas- 
much as  by  the  173d  rule  they  cannot  be  filed  without  leave,  any  more 
than  bills  upon  new  matter. 

Yet  it  seems  a  demurrer  will  lie  to  a  bill  of  review  for  new  matter 
not  relevant,  though  the  relevancy  ought  to  be  considered  when  leave 
is  given  to  file  the  bill.(i)  If  the  bill  is  not  filed  within  the  proper 
time,  that  is  also  a  good  cause  of  demurrer.(A) 

On  the  argument  of  a  demurrer  to  a  bill  of  this  nature,  where  several 
errors  in  the  decree  have  been  assigned,  if  the  complainant  should 
prevail  only  in  one,  the  demurrer  must  be  overruled ;  as  one  error  will 
be  /sufficient  to  open  the  enrolment.  And  on  argument  of  a  demurrer 
[*Vol.  II,  100]  to  a  *bill  of  review  for  error  apparent  in  the  decree, 
the  court  has  ordered  the  defendant  to  answer ;  saving  the  benefit  of 
the  demurrer  to  the  hearing ;  and  on  the  hearing,  has  finally  allowed 
the  demurrer.  (I) 

The  regular  defence  to  a  bill  of  review  for  error  apparent,  being  as 
already  stated,  (ante,  p.  98,)  to  plead  the  decree  in  bar  to  the  new 
suit  and  demur  to  opening  the  enrolment,  on  the  ground  that  the 
errors  assigned  are  not  such  as  to  entitle  the  complainant  to  have  the 

(e)  Dexter  v.  Arnold,  5  Mason,  303.    T,nbe,  249. 

(/)  Such  is  the  practice  in  Maryland.    See  Hodges  v.  Milliken,  1  Bland,  506. 

(a)  Shepherd  v.  Larne,  6  Mnnf.  529. 

(ft)  Mitf.  PI.  205.    Welf.  PI.  243. 

(£)  Id.  lb.    2  Atk.  40. 

ik)  Edwards  v.  Carroll,  2  Bro.  P.  C.  98.    Mitf.  204. 

tf)  Mitf.  PI.  204. 
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decree  reviewed,  much,  less  reversed,  the  first  question  is  whether  -the 
enrolment  should  be  opened  and  the  decree  reviewed.  And  this  is 
argued  upon  the  demurrer,  when  nothing  can  be  read  but  what  appears 
upon  the  face  of  the  decree.  If- the  demurrer  is  overruled,  then  arises 
the  second  question — whether  the  decree  ought  to  be  reversed;  and 
the  complainant  is  at  liberty  to  read  bill  and  answer,  or  any  other 
evidence,  as  at  a  re-hearing ;  the  cause  being  equally  open.(m) 

If  the  bill  has  assigned  errors  of  law,  and  the  plea  and  demurrer  are 
allowed,  an  order  to  that  effect  is  made,  and  that  the  bill  be  dis- 
missed.^) There  is  then  an  end  of  the  suit,  as  no  fresh  bill  will  be 
permitted  after  demurrer  allowed,  (o) 

If  the  demurrer  or  demurrer  and  plea  are  overruled,  the  usual 
decree  is  that  the  original  decree  be  reversed,  and  that  the  errors  be 
allowed,  (p) 

Answer.]  If  the  bill  of  review  be  brought  on  new  matter,  fitting  to 
be  answered,  the  defendant  may  put  in  an  answer  controverting  the 
fact  that  the  matter  is  newly  discovered,  (q) 

So  if  a  bill  is  brought  for  new  discovered  matter,  and  a  demurrer, 
or  plea  and  demurrer,  are  overruled,  it  is  laid  down  that  the  defend- 
ant must  answer ;  as  a  fact  is  in  issue. (r)  The  case  will  proceed  upon 
such  a  bill  as  upon  an  original  bill.(s) 

(ro)Lnbe'sEq.  PI.  248. 
(re)  Webb  v.  Pell,  3  Paige,  368. 

(o)  Woots  v.  Tucker,  2  Vem.  120.    Denny  v.  Filmore,  1  id.  135.    Pitt  V.  Earl  of  Arglass,  id. 
441. 
(p)  Cook  t.  Bamfield,  3  Swanst.  607. 
(</)  Lube's  Eq.  PI.  132.    Dexter  v.  Arnold,  5  Mason,  303. 
(r)  Cook  v.  Bamlield,  3  Swanst.  607. 
(s)  2  Hoff.  Pr.  12. 
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[*Vol.  II,  101]  *OHiPTEE    VII. 

BILL  OF  DISCOVERY. 

Sect.  1.  Nature  of,  and  when  proper. 

2.  Frame  of. 

3.  Defence  to. 

4.  Practice  upon,  generally. 


SECTION    I. 

nature  of,  and  when  proper.  (1) 

Every  bill  is  in  reality  a  bill  of  discovery ;  but  the  kind  of  bill  usu- 
ally distinguished  by  that  title  is  a  bill  for  the  discovery  of  facts  rest- 
ing in  the  knowledge  of  the  defendant,  or  of  deeds,  or  writings,  or 


(1)  In  New  York,  the  Code  has  abolished  the  practice  of  allowing-  the  pleadings 
to  be  used  as  a  vehicle  of  discovery,  and  has  in  express  terms  abolished  actions  in 
aid  of  the  prosecution  or  defence  of  another  action. 

Section  3S9  enacts  that  no  action  to  obtain  a  discovery  under  oath,  in  aid  of  the 
prosecution  or  defence  of  another  action,  shall  be  allowed ;  nor  shall  any  examina- 
tion of  a  party  be  had,  on  behalf  of  the  adverse  party,  except  in  the  manner  pre- 
scribed by  chapter  6  of  title  12. 

The  provisions  of  that  chapter  relate  to  the  examination  of  parties  as  witnesses, 
on  or  before  the  trial,  and  have  already  been  considered,  ante,  Vol.  I,  p.  255, 
note  1. 

The  Code  also,  by  chapter  2  of  title  9,  (§§  292,  etc.)  authorizes  the  examination, 
on  oath,  of  a  judgment  debtor,  in  proceedings  supplementary  to  the  execution. 
Examinations  in  cases  of  that  nature  have  likewise  been  spoken  of  already,  ante, 
Vol.  I,  p.  871,  note  15,  (foot-paging.) 

The  former  remedy  by  bill  of  discovery,  in  its  substance,  was  not  intended  to 
be  taken  away  by  the  Code.  (Van  Sant.  Eq.  Pr.  297.)  As  an  independent  action, 
in  aid  of  the  prosecution  or  defence  of  another  action,  it  is  repealed,  but  not  as 
an  auxiliary  proceeding,  summary  and  informal,  in  the  same  action.  (Leeds  v. 
Brown,  5  Ab.  419 ;  Taggard  v.  Gardner,  2  Sandf.  669.) 

As  the  plaintiff  has  no  longer  a  right  to  an  answer  from  the  defendant,  for  the 
purpose  of  discovery,  if  the  defendant  fails  to  put  one  in,  the  only  remedy  of  the 
plaintiff  is  to  apply  to  the  court  for  judgment  for  the  sum  specified  in  the  sum- 
mons, or  for  the  relief  demanded  in  the  complaint. 

The  filing  of  a  bill  of  discovery  in  aid  of  a  suit  at  law  is  justifiable,  where  the 
costs  of  such  bill  will  probably  be  less  than  the  expense  of  executing  a  commis- 
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sion  in  a  foreign  country,  to  prove  the  facts  of  which  a  discovery  is  sought. 
(Vance  v.  Andrews,  2  Barb.  Ch.  370.) 

When  a  defendant  in  a  suit  at  law  applies  to  the  attorney  of  the  plaintiff  for  a 
discovery,  he  should  at  least  state  the  material  fact  which  he  wishes  the  plaintiff 
to  admit,  to  save  the  necessity  of  a  bill  of  discovery.  If  the  attorney  does  not 
possess  the  information  necessary  to  enable  him  to  make  the  admission,  the  de- 
fendant should  request  him  to  communicate  with  his  client,  and  obtain  such  admis- 
sion from  him.  (Deas  v.  Harvie,  2  Barb.  Ch.  448.)  A  defendant,  in  an  action  at 
law,  cannot  file  a  bill  in  chancery  to  obtain  from  his  adversary  a  discovery  of  the 
nature  and  grounds  of  the  claim  to  recover  against  him  in  that  action,  to  enable 
him  to  judge  whether  he  has  any  defence.  But  the  complainant  must  state,  in 
his  bill,  the  facts  which  exist,  and  which  he  supposes  will  constitute  a  good  defence 
to  such  action  ;  so  that  if  the  facts,  of  which  a  discovery  is  sought,  are  admitted 
by  the  answer,  they  will  assist  in  establishing  the  defence  stated  in  the  bill.  (lb.) 
The  defendant  in  a  suit  at  law  brought  against  him  as  acceptor  of  a  bill  of  ex- 
change, by  the  payee  of  such  bill,  is  not  entitled  to  a  discovery  from  the  plaintiff, 
as  to  the  genuineness  of  the  acceptance,  upon  a  bill  which  charges,  upon  informa- 
tion and  belief,  that  such  acceptance  is  a  forgery.     (lb.) 

A  party  being  bound,  in  the  court  of  chancery,  upon  a  bill  of  discovery,  or 
for  discovery  and  relief,  to  produce  or  discover  the  contents  of  deeds  and  other 
papers  material  to  the  prosecution  or  defence  of  the  rights  of  the  adverse 
party,  that  court,  upon  a  bill  properly  framed,  will  give  similar  relief  where  the 
deeds  or  other  papers  are  alleged  to  be  in  the  possession  of  the  party's  attorney 
or  counsel.     (Wakeman  v.  Bailey,  3  Barb.  Ch.  482.) 

Communications  which  come  within  a  certain  class  of  official  correspondence 
are  privileged,  upon  the  ground  that  they  could  not  be  made  the  subject  of  dis- 
covery in  a  court  of  justice  without  injury  to  the  public  interests.  (1  Dan.  Pr. 
606 ;  1  Greenl.  Ev.  §§  250,  251.)  In  Smith  v.  The  East  India  Co.  (1  Phil.  50,)  the 
question  arose  whether  correspondence  between  the  court .  of  directors  of  the 
East  India  Company  and  the  board  of  control  came  within  the  limits  of  this 
privilege,  and  it  was  held  that  it  could  not  be  subject  to  be  communicated  with- 
out infringing  the'policy  of  an  act  of  parliament,  and  without  injury  to  the  public 
interests. 

"Where  the  only  ground  of  equitable  jurisdiction  is  the  discovery  of  facts  solely 
within  the  knowledge  of  the  defendant,  and  he  by  his  answer  discloses  no  such 
facts,  and  the  plaintiff  supports  his  claim  by  evidence  in  his  own  possession, 
unaided  by  the  confessions  of  the  defendant,  the  plaintiff  should  be  dismissed 
from  the  court  of  chancery,  and  assert  his  rights  in  a  court  of  law.  (Russell  v. 
Clark,  7  Cranch,  69.) 

In  Massachusetts,  no  power  was  given  by  Stat,  of  1817,  ch.  87,  to  the  court  to 
entertain  a  bill  of  discovery,  except  in  cases  of  trusts  created  by  deed  or  will. 
(Tirrell  v.  Merrill,  17  Mass.  117.) 

A  court  of  chancery  will  generally  compel  a  discovery  in  aid  of  a  suit  at  law, 
where  the  leading  circumstances  rest  in  the  knowledge  of  the  defendant.  And  it 
makes  no  difference  whether  the  action,  in  aid  of  which  a  discovery  is  sought,  be 
founded  in  contract  or  tort.  (Skinner  v.  Judson,  8  Conn.  528.)  The  court  will 
compel  a  discovery  to  detect  fraud  and  imposition,  and  to  set  aside  a  fraudulent 
conveyance .     (lb . ) 

A  discovery  can  be  claimed,  rightfully,  only  in  cases  within  the  equity  jurisdic- 
tion of  the  court.     (Muss  v.  Wilson,  22'Maine,  207.) 

A  donee  under  a  will  may  be  compelled  to  discover  a  secret  trust  annexed  to 
the  gift.     (Thompson  v.  Newlin,  3  Ired.  Ch.  338.) 

A  plaintiff  at  law  is  bound  to  make  discovery,  althotigh  his  answer  may  subject 
him  to  the  loss  of  legal  interest.     (Taylor  v.  Mitchell,  1  How.  [Miss.]  596.) 

Where  a  lien  has  been  acquired,  by  the  levy  of  an  execution,  or  where  there  is 
an  outstanding  execution  in  the  hands  of  an  officer,  and  a  fraudulent  obstruction 
has  been  interposed  to  prevent  its  being  levied,  a  bill  may  be  filed  for  a  discovery 
and  to  remove  the  obstruction.     (Thayer  v.  Smith,  Harring.  Ch.  430.) 

The  contents  of  a  public  record  are  not  a  proper  subject  for  a  bill  of  discovery. 
(Baker  v.  Biddle,  Baldw.  394.) 

A  discovery  will  not  be  allowed  merely  to  guard  against  anticipated  perjury, 
in  a  suit  at  law.     (Leggett  v.  Postley,  2  Paige,  599.) 

The  defendant  in  a  suit  at  law  cannot  file  a  bill  of  discovery,  against  the  plain- 
tiff and  another  person,  who  is  a  mere  witness,  to  obtain  a  discovery  from  the 
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latter,  in  aid  of  the  defence  at  law ;  although  the  plaintiff  in  the  suit  at  law  has 
derived  his  title  from  the  subject  matter  of  the  suit  from  or  under  the  person  from 
whom  such  discovery  is  sought.  (Post  v.  Board/man,  10  Paige,  580.)  But  de- 
fendants in  a  suit  at  law  can,  in  a  proper  case,  sustain  a  bill  for  discovery  and  relief 
against  the  real  plaintiffs  in  such  suit,  upon  the  ground  that  the  defendants  have, 
by  the  acts  of  such  real  plaintiffs,  been  deceived  and  defrauded  out  of  their 
defence  at  law.     (lb.) 

"When  a  tenant  has  removed  his  goods  from  the  premises,  and  concealed  them 
beyond  the  reach  of  the-  landlord,  the  issuing  of  a  distress  warrant  is  not  equiva- 
lent to  an  execution  at  law,  and  does  not  entitle  the  landlord  to  file  a  bill  for  dis- 
covery and  for  an  injunction.     (Reed  v.  Darrow,   2  Edw.  412.) 

A  bill  for  a  discovery  will  not  be  entertained,  unless  there  is  a  clear  necessity 
for  it.  (Fxtzhugh  v.  Everingliam,  2  Edw.  605.)  And  it  lies  only  when  the  plain- 
tiff's right  cannot  be  established  without  the  discovery  sought.  (Bass  v.  Bass,  4 
Hen.  &  M.  478.)  One  creditor  cannot  compel  another  creditor  of  the  same  debtor, 
in  the  absence  of  fraud,  to  discover  usury  in  his  debt  against  their  common  debtor. 
(Smith  v.  Fisher,  2  Desau.  275.) 

Discovery  obtained  without  right  will  not  carry  with  it  a  right  to  relief.  (Bul- 
lock v.  Boyd,  2  A.  K.  Marsh.  322.) 

A  plaintiff  cannot,  by  exceptions  to  an  answer,  call  for  a  discovery  based  upon 
new  matter  set  up  in  the  answer  by  way  of  defence.  (Stafford  v.  Brown,  4 
Paige,  88.) 

Where  the  aid  of  a  court  of  chancery  is  indispensable  to  obtain  a  discovei-y  of 
the  indispensable  facts  in  the  case,  an  application  for  relief  can  be  sustained  in 
connection  with  that  discovery,  in  the  circuit  courts  of  the  United  States,  notwith- 
standing the  16th  section  of  the  judiciary  act  prohibits  such  relief  when  it  can  be 
obtained  in  as  ample  a  manner.     (Warner  v.  Daniels,  1  Wood.  &  Mi.  90.) 

Where  it  is  necessary  to  search  the  conscience  of  a  defendant,  in  order  to  estab- 
lish an  account,  equity  will  entertain  a  bill  for  the  discovery  in  the  first  instance, 
and,  on  a  proper  prayer,  grant  relief.     (McLaren  v.  Steapp,  1  Kelly,  376.) 

The  defendant  in  a  suit  at  law  is  not  entitled  to  a  discovery  in  equity  of  a  mere 
isolated  fact  which  may  or  may  not  be  material  to  his  defence  ;  but  he  must  show 
what  his  defence  is,  and  must  state  a  case  which  will  constitute  a  good  defence. 
(Williams  v.  Harden,  1  Barb.  Ch.  298.) 

A  court  of  equity  will  compel  the  discovery  of  a  secret  trust,  to  enforce  it  if 
lawful,  or  declare  it  void  if  unlawful,  whenever  the  fact  of  its  not  being  declared 
in  the  conveyance  creating  the  legal  estate  is  caused  by  fraud  or  circumvention, 
or  is  the  result  of  accident,  or  mistake,  or  the  omission  is  by  design,  the  trust 
being  unlawful,  and  the  object  of  secrecy  being  to  evade  the  policy  of  the  law. 
(Brown  v.  Clegg,  6  Ired.  Eq.  90.) 

"When  a  defendant  sets  up,  fraudulently,  a  title  adverse  to  a  bona  fide  pur- 
chaser, without  notice,  a  court  of  chancery  will  compel  a  disclosure  by  the  defend- 
ant of  all  the  circumstances  of  the  case,  in  order  to  pass  judicially  upon  the 
question  of  fraud.  (Howell  v.  Ashmore,  1  Stockt.  82.)  A  bill  of  discovery  will 
lie  to  ascertain  whether  a  defendant,  who  was  a  bona  fide  purchaser  of  property 
in  dispute,  had  notice  of  the  plaintiff's  title.     (lb.) 

On  a  bill  for  specific  performance  of  a  contract  to  sell  to  the  plaintiff  certain 
premises  and  machinery,  alleging  that  the  defendants  had,  since  the  making  of 
the  contract,  let  the  premises  to  third  persons,  who  were  using  and  injuring  the 
machinery,  the  plaintiff  is  entitled  to  a  discovery  to  whom  the  property  has  been 
let,  and  for  what  term.     (Dixon  v.  J^raser,  Law  Rep.  2  Eq.  497.) 

Separate  suits  at  law  cannot  be  embraced  in  the  same  bill  for  the  discovery  of 
evidence.     (McDougald  v.  Maddox,  17  Geo.  52.) 

A  defendant  cannot  refuse  to  produce  private  and  confidential  letters  from  a 
stranger,  on  the  ground  that  the  writer  forbids  their  production :  but  the  plaintiif 
will  be  put  upon  an  undertaking  not  to  use  them  for  any  collateral  object.  (Hop- 
kinson  v.  Lord  Burghley,  Law.  Rep.  2  Ch.  447.)  A  defendant  cannot  be  required 
to  produce  documents  relating  to  the  compromise  of  a' dispute  between  himself 
and  one  not  a  party  to  the  suit.  (Warwick  v.  Queen's  College,  Law  Rep.  4 
Eq.  254.) 

The  New  Jersey  statute  of  March  1,  1849,  authorizing  a  party  to  a  suit  to  call 
upon  his  adversary  to  testify  as  a  witness,  does  not  preclude  him  from  seeking  a 
discovery  by  bill  filed  in  the  court  of  chancery  before  the  trial  at  law.  (Howell  v. 
Ashmore,  1  Stockt.  82.)    The  title  of  a  bona  fide  purchaser  without  notice,  for  a 
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other  things,  in  his  custody  or  power,  and  seeking  no  relief  in  conse- 
quence of  the  discovery,  though  it  may  pray  for  a  stay  of  the  proceedings 
at  law  until  the  discovery  shall  be  made  It  is  commonly  used  in  aid 
of  the  jurisdiction  of  some  other  court.  Indeed,  some  allegation  of  a 
proceeding  pending  or  intended  seems  indispensable. (a)  (2)  It  is  used 
to  aid  a  jurisdiction  which  cannot  compel  eviden'ce  on  oath.(&) 

The  complainant,  in  this  species  of  bill,  must  be  entitled  to  the  dis- 
covery he  seeks,  and  can  only  have  a  discovery  of  what  is  necessary 

(a)  Mitf.  Eq.  PI.  53.     Well.  Eq.  PI.  118. 

(6)  Dniin.v.  Coates,  1  Atk.  288.    1  Ves.  205.    Anon.,  2  Ves.  451. 

valuable  consideration,  will  be  protected  by  the  court ;  and  the  purchaser  will 
not  be  compelled  to  disclose  what  will  invalidate  it.     (lb.) 

Where  a  suit  has  been  commenced  at  law,  the  defendant  may  be  entitled  to  a 
discovery  from  his  adversary,  and  obtain  it  by  a  bill  in  chancery.  But  if  he 
seeks  to  change  the  forum  of  litigation,  and  prays  for  relief  as  well  as  discovery, 
his  bill  must  show  a  manifest  propriety  in  the  court's  retaining  the  cause.  (Brown 
v.  Edsall,  1  Stockt.  256.) 

In  the  case  of  a  bill  for  mere  discovery,  if  it  appears  reasonable  that  the  plain- 
tiff should  have  the  disclosure,  and  no  principles  of  law  or  equity  are  violated  in 
enforcing  it,  the  court  will  not  be  as  nice  in  the  application  of  technical  rules,  as 
where  an  injunction  or  relief  is  asked  for.     (Howell  v.  Ashmore,  1  Stockt.  82.) 

In  Maine,  the  jurisdiction  of  equity  does  not  extend  to  bills  seeking  discovery 
merely  in  aid  of  an  action  at  law,  and  not  praying  relief.  ( Wan-en  v.  Baker,  43 
Maine,  570.) 

In  Missouri,  also,  bills  of  discovery  are  no  longer  allowed.  (Bond  v.  Worley, 
26  Mo.  253.) 

In  New  Hampshire,  a  creditor  whose  execution  has  been  returned  unsatisfied, 
may  maintain  a  bill  for  discovery  of  the  estate  of  the  debtor,  either  by  virtue  of 
the  statute  or  of  the  general  principles  of  equity.  Such  a  bill  may  be  maintained 
against  the  debtor  alone.  (Bay  State  Iron  Co.  v.  Goodall,  39  N.  H.  223  ;  Tread- 
well  v.  Brown,  44  id.  551.)  It  may  demand  from  the  debtor  a  disclosure  of  his 
assets,  and  of  the  names  of  his  debtors,  in  general  terms.     (lb.) 

In  Ohio,  it  is  provided  by  the  act  of  March  6,  1857,  that  whenever  any  person 
claiming  to  have  a  cause  of  action,  or  a  defence  to  an  action  commenced  against 
him,  is  unable,  without  a  discovery  of  the  fact  from  the  adverse  party,  to  file  his 
petition  or  answer,  such  person  may  bring  his  action  for  discovery,  setting  forth 
in  his  petition  the  necessity  of  such  discovery,  and  the  grounds  thereof,  and  such 
interrogatories  relating  to  the  subject  matter  of  the  discovery  as  may  be  neces- 
sary to  procure  the  discovery  sought,  which,  if  not  demurred  to,  shall  be  fully 
and  directly  answered,  under  oath,  by  the  defendant.     (Seney's  Code,  486.) 

In  Kentucky,  it  is  provided  by  the  Code  (§  4.74)  that  after  an  execution  of  fieri 
facias,  directed  to  the  county  in  which  the  judgment  was  rendered,  or  to  the 
county  of  the  defendant's  residence,  is  returned  unsatisfied,  in  whole  or  in  part, 
the  plaintiff  may  institute  an  action,  by  equitable  proceedings,  in  the  court  from 
which  the  execution  issued,  or  in  the  court  of  any  county  in  which  defendant 
resides  or  is  summoned,  for  the  discovery  of  any  money,  chose  in  action,  equitable 
or  legal  interest,  and  all  property  to  which  the  defendant  is  entitled,  and  for  sub- 
jecting the  same  to  the  satisfaction  of  the  judgment.  And  in  such  actions,  per- 
sons indebted  to  the  defendant  in  the  execution,  or  holding  the  money  or  property 
in  which  he  has  an  interest,  or  holding  the  evidences  or  securities  for  the  same, 
may  be  also  made  defendants. 

Section  475  provides  that  the  answers  of  all  the  defendants  shall  be  verified  by 
their  own  oath,  and  not  by  that  of  an  agent  or  attorney ;  and  the  court  shall 
enforce  full  and  explicit  discoveries,  in  such  answers,  by  process  of  contempt. 

(2)  A  discovery  may  be  had  not  only  to  support  an  action  already  instituted, 
but  as  auxiliary  to  the  maintenance  of  a  suit  intended  to  be  brought.  ( Wolf  v. 
Wolf,  2  Har.  &  G.  382.) 
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for  his  own  title — as  of  deeds  he  claims  under — and  will  not  be 
allowed  to  pry  into  that  of  the  defendant. (c)  (3)  Thus,  any  person  in 
possession  of  an  estate,  as  tenant  or  otherwise,  may  file  a  bill  against 
a  stranger  bringing  an  ejectment,  to  discover  the  title  upon  which  the 
ejectment  is  brought. (d)  (4) 

A  devisee  is  also  entitled,  against  the  heir,  to  a  discovery  of  deeds 
[*Vol.  II,  102]  *relating  to  the  estate. (e)  (5)  An  heir  is  likewise 
entitled  to  a  discovery  from  a  devisee  whether  the  devise  is  not  in 
trust  for  secret  charity.(/) 

A  bill  of  discovery  does  not  lie,  however,  in  aid  of  an  action  which, 
upon  the  case  stated  by  the  bill,  it  appears  to  the  court  the  complain- 
ant cannot  maintain. ( g)  (6)  But  if  the  bill  is  for  discovery  only,  it  is 
not  necessary  to  aver  that  the  party  cannot  otherwise  establish  his 
defence  at  law.  On  the  contrary,  it  is  laid  down  that  a  party  may 
maintain  a  bill  of  discovery,  not  only  when  he  is  destitute  of  other 
evidence  to  establish  his  case,  but  also  to  aid  such  evidence,  or  to  ren- 
der it  unnecessary,  (k) 

(c)  2  Ves.  415      Coop.  PI.  58. 

{d)  1  Yea.  249. 

(e)  ^Dutchess  of  Newcastle  v.  Lord  Pelham,  8  Vin.  Ab.  551. 

(/)  6  Ves.  52.    9  id.  516. 

(<7)  Welf.  Eq.  PI.  119. 

(h)  Montague  v.  Dndman,  2  Ves.  398.  March  v.  Davison,  9  Paige,  580.  Brereton  v.  Gamnl, 
2Atk.  241.  Wigman  on  Disc,  i,  5,  25..  Hare  on  Disc.  1,  110.  Atlantic  Ins.  Co.  v.  Lunar,  1 
Sandf.  Ch.  31. 


(3)  The  right  of  a  plaintiff  in  equity  to  the  benefit  of  a  defendant's  oath  is 
limited  to  a  discovery  of  such  material  facts  as  relate  to  the  plaintiff's  case,  and 
does  not  extend  to  a  discovery  of  the  manner  in  which,  or  of  the  evidence  by 
means  of  which,  the  defendant's  case  is  to  be  established,  or  to  any  discovery  of 
the  defendant's  evidence.  (1  Dan.  Pr.  3d  Am.  ed.  606 ;  Wigram  on  Disc.  90 ; 
Story  Eq.  PI.  §  572-574  c.  ;  Mitf.  Eq.  PI.  189-192  ;  Adams  v.  Porter,  1  Cush.  170; 
Cullison  v.  Bossom,  1  Md.  Ch.  Dec.  95  ;  Shaftsbury  v.  Arroiosmith,  4  Ves.  72, 
note  1 ;  Howell  v.  Ashmore,  1  Stockt.  87,  88.)  This  rule  of  the  English  courts  is 
not  applicable  in  Massachusetts.  (Adams  v.  Porter,  supra.  But  see  Wilson  v. 
Webber,  2  Gray,  558,  562.) 

A  bill  by  the  defendant  in  a  suit  at  law,  stating  that  he  has  reason  to  believe 
the  plaintiff's  demand  unjust ;  that  he  has  no  knowledge  of  the  ground  of  such 
claim;  and  praying  a  discovery,  cannot  be  sustained.  (Newkirk  v.  Willett,  2 
John.  Ch.  413.) 

(4)  A  bona  fide  purchaser,  in  possession  of  an  estate,  is  entitled  to  a  discovery 
of  the  grounds  on  which  his  title  is  sought  to  be  impeached,  under  a  subsequent 
judgment  against  his  grantor.     (Kimberly  v.  Sells,  3  John.  Ch.  467.) 

It  seems  that  a  party  is  not  entitled  to  a  discovery  of  title-deeds  relating  solely 
to  his  adversary's  title.     (Thompson  v.  Engle,  3  Green  Ch.  271.) 

(5)  But  in  Verplank  v.  Caines,  (1  John.  Ch.  57,)  where  »  man  devised  all  his 
real  estate  to  his  wife,  for  life,  remainder  to  his  children,  with  power  to  sell  the 
real  estate,  it  was  held  that  the  devisees  in  remainder  were  not  entitled  to  a  dis- 
covery of  the  amount  of  interest  received  on  the  proceeds  of  sales,  this  being 
equivalent  to  the  use  of  real  estate. 

(6)  A  bill  of  discovery  in  aid  of  a  suit  at  law  cannot  be  maintained  if  the  matter 
sought  to  be  discovered  would  not  be  admissible  as  evidence  in  the  action  at  law, 
when  obtained.     (Bailey  v.  Dean,  5  Barb,  297.) 
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In  Bent  v.  Young,  (i)  a  demurrer  was  allowed  to  a  bill  of  discovery  in 
aid  of  the  defence  to  a  suit  in  a  foreign  court.  But  it  has  been  de- 
cided in  this  state  that  a  bill  of  discovery  in  this  court  to  aid  the  prose- 
cution or  defence  of  a  civil  suit  in  a  foreign  tribunal  may  be 
sustained.(ft)  (7) 

If  the  complainant  in  a  bill  for  discovery  and  relief  appears  entitled 
to  the  discovery,  he  may  sustain  his  bill,  although  it  goes  on  to  ask 
for  relief  which  cannot  be  granted,  and  to  which  a  demurrer  would  lie. 
A  general  demurrer  to  the  whole  bill,  in  such  a  case,  is  bad  upon  the 
principle  that  a  demurrer  bad  in  part  is  bad  in  the  whole.(Z)  This  is 
contrary  to  the  English  rule.(m)  (8) 

By  the  24th  rule  of  this  court,  whenever  a  discovery  is  necessary, 
the  complainant,  upon  filing  an  affidavit  thereof  at  the  same  time  he 
files  his  bill,  may  have  an  order  that  the  defendant  answer  it  in  forty 

(i)   9  Sim.  180. 

(ft)  Mitchell  v.  Smith,  1  Paige,  287. 

U)  Leroy  v.  Servis,  1  Caiiies'  Cas.  in  Er.  1, 175.  Livingston  v.  Livingston,  4  John.  Ch.  Hep. 
294.  Laightv.  Morgan,  1  John.  Cas.  429.  2  Cainos'  Cas.  in  Er.  344  Kimberlyv.  Sells,  3 
John.  Ch.'  Hep.  467.    Higginhotham  v.  Burnet,  5  id.  184. 

(m)  See  Story's  Eq.  PI.  253. 


(7)  Though  the  court  of  chancery  in  New  York  has  jurisdiction  to  entertain  a 
bill  of  discovery  in  aid  of  the  prosecution  of  a  civil  suit  in  another  state,  where  the 
defendant,  of  whom  the  discovery  is  sought,  is  a  party  to  the  record,  in  such  civil 
suit,  yet  such  a  bill  cannot  be  maintained  'against  a  person  who  is  not  a  party  to 
the  civil  suit,  although  he  is  the  substantial  party  in  interest  in  the  defence.  (Bwr- 
gess  v.  Smith,  2  Barb.  Ch.  276.) 

(8)  When  a  court  of  equity  has  obtained  jurisdiction  of  a  cause  for  the  purpose 
of  discovery,  and  the  subject  matter  is  proper  for  the  consideration  of  a  court  of 
equity,  it  will  dispose  of  the  case  finally,  although  the  remedy  at  law  is  fully  ade- 
quate, had  not  a  discovery  been  necessary.  (Chichester  v.  Vass,  1  Munf.  98 ;  Jen- 
kins  v.  Green,  1  A.  K.  Marsh.  463  ;  Lynch  v.  Sumrall,  id.  468 ;  Gadsden  v.  Lord, 
1  Desau.  208;  Traipe  v.  Gould,  15  Maine,  82;  Hawley  v.  Cramer,  4  Cowen,  717; 
Armstrong  v.  Gilchrist,  2  John.  Ch.  424.)  But  if  the  chancellor  is  not  competent 
to  give  relief  by  his  own  power,  and  a  jury  is  necessary  to  determine  the  extent 
of  the  relief,  he  will  enforce  the  discovery,  and  leave  the  parties  to  their  remedy 
at  law.  (Lynch  v.  iSumraU,  supra.)  Where  the  defendant,  as  trustee  of  the  plain- 
tiffs, has  received  property  of  which  the  latter  have  no  account,  and  which  they 
can  prove  only  by  his  oath,  chancery  will  compel  him  to  make  discovery ;  and 
having  acquired  cognizance  of  the  suit  for  that  purpose,  will  follow  it  up  with 
relief.  (Isha/m,  v.  Gilbert,  3  Conn.  166.)  Although  a,  court  of  chancery,  having 
taken  cognizance  of  a  suit,  for  the  purpose  of  discovery,  will  not,  of  course,  grant 
relief,  yet  it  will  do  it  in  most  cases  of  fraud,  account,  accident  and  trust.  (lb. ; 
Middletoum  Bank  v.  Buss,  3  Conn.  135.)  On  a  bill  for  discovery  and  relief,  if 
sufficient  discovery  be  obtained,  the  relief  will  be  granted,  though  it  be  founded 
on  a  legal  claim  ;  but  where  the  plaintiff  fails  to  obtain  the  discovery,  the  court 
will  not  retain  the  bill  to  enforce  a  legal  claim.    (Avery  v.  Holland,  2  Overton,  71.) 

"When  a  bill  seeks  for  discovery  only,  and  not  for  relief  also,  the  defendant  will 
be  compelled  to  make  discovery,  if  the  court  can  suppose  that  it  can  be  in  any 
way  material  to  the  plaintiff,  in  support  or  defence  of  any  suit ;  although  the  bill 
does  not  aver  that  the  right  which  the  plaintiff  seeks  to  enforce  cannot  be  estab- 
lished without  the  aid  of  the  discovery  which  is  sought.  (Beck  v.  Ashley,  12  Met. 
478.) 
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days,  or  that  an  attachment  issue  ;  and  upon  his  default,  on  filing  an 
affidavit  thereof,  an  attachment  may  issue  accordingly.  And  the 
court  will  not,  in  that  stage  of  the  cause,  inquire  whether  an  answer 
is  actually  necessary  for  the  purposes  of  the  suit.(n) 

After  a  verdict  has  been  obtained  at  law,  it  is  too  late  to  file  a  bill 
of  discovery,  (o)  (9) 

A  bill  of  discovery  to  aid  a  suit  at  law  will  be  sustained,  if  the  case 
is  a  proper  one  for  discovery,  although  the  sum  in  controversy  is  less 
than  one  hundred  dollars. (p)  It  will  also  lie  for  the  purpose  of  resist- 
[*Vol.  II,  103]  ing  a  *claim  of  set-off  on  the  part  of  the  defendants  to 
the  complainant's  suit  at  law.(g)  (10) 

It  has  been  decided  in  Ireland,  that  a  court  of  chancery  will  enter- 
tain a  bill  for  discovery  and  to  perpetuate  evidence  in  aid  of  a  defence 

(»)   Stafford  v.  Brown,  4  Paige,  360. 

(o)  Duncan  v.  Lyon,  3  Jobn.  Ch.  Eep.  355     Thnrmanrt  v.  Dunham,  3  Yerg.  99. 
\p)  Goldey  v.  Becker.  1  Edw.  271.    Schroeppel  v.  Eedfleld,  5  Paige,  245. 
(q)  Lane  v.  Stebbins,  9  Paige,  622. 


(9)  Relief  will  not  be  granted  against  a  judgment  at  law,  upon  a  bill  charging 
usury,  and  praying  a  discovery,  where  no  reason  is  shown  why  the  defendant  did 
not  seek  a  discovery  pending  the  suit  at  law.  (Lansing  v.  Eddy,  1  John.  Ch.  49. 
See  Paterson  v.  Bangs,  9  Paige,  627  ;  Faulkner  v.  Hanoood,  6  Rand.  125  ;  McOren 
v.  Tombeckbee  Bank,  5  Porter,  547 ;  Moore  v.  Dial,  3  Stewart,  155 ;  Harrison  v. 
Harrison,  1  Litt.  137.)  A  party  desiring  to  file  a  bill  of  discovery  must  do  so 
seasonably,  and  cannot  be  permitted  to  file  it  after  the  cause  has  been  called,  and 
the  jury  sworn,  or  after  the  cause  has  been  submitted  to  the  court.  (Price  v. 
Cannon  3  Mis.  453.) 

After  judgment  obtained  against  A.  by  B.,  the  former  filed  a  bill  of  discovery 
against  the  latter  in  aid  of  his  defence,  on  the  ground  that  the  defence  was  meri- 
torious, and  lay  entirely  within  the  knowledge  of  B.  Held  that  the  application 
came  too  late ;  that  it  should  have  been  filed  before  judgment  against  him. 
(Norris  v.  Denton,  2  Cal.  378.)  After  a  judgment  at  law  has  been  rendered 
against  a  party,  he  cannot  maintain  a  bill  in  equity  for  discovery  of  matters  of 
purely  legal  defence,  unless  he  shows  sufficient  excuse  for  not  defending  at  law. 
(McCollum  v.  Prewitt,  1  Ala.  498.) 

(10)  If  facts  constituting  a  legal  defence  to  a  suit  at  law  can  only  be  established 
by  a  discovery  by  the  plaintiff,  and  they  are  fully  known  to  the  defendant,  and 
can  be  made  available  by  the  aid  of  a  bill  of  discovery,  the  defendant  should 
resort  to  such  a  bill,  when  the  necessity  of  it  is  apparent,  or  he  will  be  precluded 
by  the  judgment  in  the  suit.     (Norton  v.  Woods,  5  Paige,  242.) 

A  bill  seeking  a  discovery  in  aid  of  a  trial  at  law  must  show  that  the  discovery 
is  material  to  the  defence,  and  cannot  be  procured  at  law.  If  the  facts  depend 
upon  the  testimony  of  witnesses  whose  attendance  can  be  compelled  at  law,  the 
court  of  chancery  will  not  interfere.     (O-elston  v.  Hoyt,  1  John.  Ch.  543.) 

The  plaintiff  in  a  suit  at  law  cannot  protect  himself  from  making  a  discovery 
in  the  court  of  chancery,  on  the  ground  that  it  would  subject  him  to  a  loss  of  his 
demand.     (Conant  v.  Delafield,  3  Edw.  201.) 

A  defendant  in  an  action  at  law  may  file  a  bill  of  discovery,  not  only  to  sustain 
his  defence  to  the  action,  but  to  rebut  the  evidence  in  support  of  the  action.  He 
is  entitled  to  the  discovery  of  evidence  for  the  purpose  of  attack  on  the  case  of 
his  adversary.     (Atlantic  Ins.  Co.  v.  Lunar,  1  Sandf.  Ch.  91.) 

The  plaintiff  in  a  suit  at  law,  to  which  the  statute  of  limitations  has  been 
pleaded,  cannot,  by  a  bill  of  discovery,  oblige  the  defendant  to  disclose  anything 
to  defeat  that  plea.     (Lansing  v.  Starr,  2  John.  Ch.  150.) 
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to  an  action  at  law  on  a  contract,  although  the  discovery  and  evidence 
are  to  establish  the  fact  that  the  contract  was  void  as  being  corrupt, 
illegal,  and  unconstitutional,  and  that  both  parties  were  in  pari  delicto.(r) 

But  it  is  a  general  rule,  that  a  discovery  will  not  be  compelled  where 
it  would  subject  the  defendant  to  a  penalty,  forfeiture,  or  criminal 
proceedings,  or  would  be  in  violation  of  professional  confidence. (s)  (11) 

The  defendant,  must,  in  general,  have  a  claim  or  interest ;  as  other- 
wise a  bill  of  discovery  does  not  lie.     But  there  are  exceptions  to  the 

(r)  Longfleld  v.  Aubrey,  1  Hogan,  300. 

(s)  Well'.  Eq.  PI.  119,123  to  127.  March  v.  Davison ,  9  Paige,  580  United  States  v.  Saline 
Bank,  1  Peters,  100  ;  Skinner  v.  Judson,  8  Conn.  528  ;  Atwell  v.  Ferrett,  2  Blatch.  39  ;  Van- 
derveer  v.  Holcomb,  2  Green,  [N.  J.]  87  ;  Lindsley  v.  James,  3  Cold.  [Tenn.]  477. 


(11)  And  it  makes  no  difference  that  the  statute  of  limitations  has  run  against 
the  penalty  or  forfeiture.  (Northrop  v.  Hatch,  6  Conn.  361.)  "Where  a  party- 
received  a  deed  of  land  without  consideration,  and  in  trust  for  the  grantor,  and 
went  into  possession,  and  being  sued  in  ejectment  for  the  land,  defended  under 
such  deed,  on  a  bill  of  discovery  brought  by  the  plaintiff  against  the  defendant  in 
ejectment,  in  aid  of  that  action,  after  the  lapse  of  more  than  one  year  from  such 
conveyance,  it  was  held:  1.  That  this  transaction  would,  ordinarily,  subject  the 
defendant  to  the  penalty  of  the  statute ;  2.  That  such  liability,  while  it'su'bsisted, 
would  protect  the  defendant  from  a  discovery  of  the  facts  on  which  it  was 
founded  ;  and  3.  That  after  the  penalty  was  barred  by  the  statute  of  limitations, 
a  discovery  might  be  enforced.  (Skinner  v.  Judson,  8  Conn.  528.)  But  if  the  for- 
feiture or  penalty  is  waived  by  those  who  are  entitled  to  it,  it  no  longer  shields 
the  party  from  a  discovery.     (lb.) 

It  seems  that  the  plaintiff  in  a  libel  suit  may  be  compelled  to  discover  the  truth 
of  the  alleged  libel,  in  aid  of  a  justification  at  law,  where  such  discovery  will  not 
subject  him  to  a  criminal  prosecution,  or  to  a  penalty  or  forfeiture,  or  render  him 
infamous.  (March  v.  Davison,  9  Paige,  580.)  But  a  person  cannot  be  compelled 
to  make  a  discovery  in  aid  of  a  defence  at  law,  or  otherwise,  the  effect  of  which 
might  be  to  subject  him  to  indictment  and  punishment  for  an  offence  against  the 
law  of  the  state.     (lb.) 

The  court  of  chancery  will  not  aid  a  reversioner  in  obtaining  a  discovery  from 
his  tenant,  whether  there  are  any  covenants  or  conditions  in  the  lease  by  which 
the  estate  of  the  lessee  may  have  become  forfeited.  (Lansing  v.  Pine,  4  Paige, 
639.)  Nor  will  the  court  aid  a  plea  of  usury  at  law,  by  compelling  a  discovery, 
unless  the  defendant,  in  his  bill,  tenders  the  sum  really  due  for  principal  and 
lawful  interest.  (Tapper  v.  Powell,  1  John.  Ch.  439.  See  Livingston  v .  Harris, 
11  Wend.  329  ;  Brockway  v.  Copp,  3  Paige,  539  ;  Masters  v.  Prentiss,  2  Jones  Eq. 
62.)  And  if  the  answer  of  the  defendant  can  be  used  by  a  third  person,  to  avoid 
the  security,  or  relieve  himself  from  liability,  the  plaintiff  must  actually  bring  the 
money  into  court,  or  give  security,  as  the  court  may  direct,  to  perform  the  offer 
in  the  bill.     (Livingston  v.  Harris,  supra.) 

In  Sharp  v.  Sharp,  (3  John.  Ch.  407,)  a  demurrer  to  a  bill  against  a  partner- 
ship, praying  a  discovery  of  the  nature  of  the  partnership  business,  on  the  ground 
that  the  discovery  might  subject  the  defendants  to  penalties  under  the  law  of  the 
United  States,  but  not  stating  why,  or  wherefore,  was  overruled. 

Although  the  effect  of  usury  is  to  subject  the  usurious  lender  to  a  loss  of  the 
money  lent,  yet  a  bill  for  discovery  and  relief  is  not  a  criminal  case,  within  the 
meaning  of  the  provision  of  the  constitution  exempting  persons  from  bearing  tes- 
timony against  themselves.     (Perrine  v.  Striker,  7  Paige,  598.) 

A  party  cannot  be  compelled  to  make  a  discovery  of  a  violation  of  a  statute 
which  would  render  him  liable  to  an  indictment,  or  subject  him  to  a  penalty  or 
forfeiture,  to  aid  the  defence  in  a  suit  at  law  brought  by  him.  (Taylor  v.  Bruen, 
2  Barb.  Ch.  301.)     And  it  seems  that  an  action  for  slander  comes  within  the  gen- 
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rule.(i)  Thus,  in  cases  of  collusion  and  gross  misconduct  amounting 
to  fraud,  persons  having  no  interest  may  be  compelled  to  answer  the 
complainant's  bill.(w)  And  such  is  the  rule  as  to  arbitrators  charged 
with  misconduct  or  fraud. (v)  Another  exception  to  the  rule  is  where 
the  bill  seeks  to  impeach  deeds  on  account  of  fraud. (id)  So  in  a  bill 
of  discovery  against  a  corporation,  the  secretary  or  book-keeper,  or 
other  officer,  may  be  made  a  party,  although  he  has  no  interest.(x)  A 
bill  of  discovery  also  lies  to  show  that  the  defendant  is  incapable  of 
having  any  interest — as  where  he  is  an  alien. (y) 

If  the  title  to  the  possession  of  deeds  and  writings  of  which  the  com- 
plainant prays  possession,  depends  on  the  validity  of  his  title  to  the 
property  to  which  they  relate,  and  he  is  not  in  possession  of  that  prop- 
erty, and  the  evidence  of  his  title  to  it  is  in  his  own  power,  or  does 
not  depend  on  the  production  of  the  deeds  or  writings  of  which  he 
prays  the  delivery,  he  must  establish  his  title  to  the  property  at  law 

(<)  Id.  123.    2  Vera.  380.    8  Ves.  404.    2  Atk.  394.    1  Ves.  &  B.  550.    7  Ves.  287.    14  id.  25-2. 

(it)  Id.  ib. 

(»)  Lingwood  v.  Croncher,  2  Atk.  395.  Chicot  v.  Leqnesnc,  2  Ves.  315.  2  Ves.  jun.  451.  14 
id.  252. 

(is)  Mitf.  PI.  188.    Bennet  v.  Vade,  2  Atk.  324.    Colton  v.  Luttrell,  1  Atk.  451.    2  Ves.  627. 

(a)  Wvoh  y.  Meal,  3  P.  Wins.  310.  5  Ves.  322.  15  id.  159.  Lindsley  v.  James,  3  Cold. 
[Tenn.]  477. 

(y)  Attorney  General  v.  Rose,  Parker,  157. 


eral  rule  which  excuses  a  defendant,  in  a  bill  for  a  discovery  in  aid  of  a  suit  at 
law,  from  discovering  anything-  which  would  subject  him  to  a  penalty  or  for- 
feiture.    (Bailey  v.  Dean,  5  Barb.  297.) 

A  person  who  holds  himself  out  as  a  broker  of  the  city  of  London,  and  is 
employed  by  one  who  believes  him  to  be  such,  cannot,  when  sued  by  his  principal 
for  an  account  of  his  transactions  as  such  broker  on  the  principal's  behalf,  protect 
himself  from  discovery  on  the  ground  that  it  may  render  him  liable  to  penalties 
for  having  acted  as  a  broker  without  having  been  duly  admitted  as  such.  (Robin- 
son v.  Kitchin,S5  Eng.  L.  &  Eq.  558.) 

It  is  useless  and  improper  to  make  the  counsel  of  a  person  a  party  to  a  mere 
bill  of  discovery,  as  to  papers  alleged  to  be  in  his  possession ;  even  if  the  matters 
inquired  of  by  the  bill  could  be  properly  disclosed  by  the  counsel  if  he  were 
called  as  a  witness  against  his  client.  (Wakewanv.  Bailey,  3  Barb.  Ch.  482.) 
In  ordinary  cases,  it  is  only  necessary  to  call  upon  the  client  to  answer  as  to  the 
contents  of  the  deeds  or  papers  of  which  a  discovery  is  sought ;  alleging  that  they 
are  in  his  hands,  or  in  the  hands  of  his  attorney  or  counsel,  and  thus  within  his 
power.  And  the  court,  in  the  absence  of  any  allegation  to  the  contrary,  will  pre- 
sume the  client  can  obtain  the  actual  possession,  himself,  by  a  proper  application 
to  his  attorney  or  counsel.  (Ib.)  Should  that  not  be  the  case,  however,  the  proper 
course  is  to  make  the  bill  of  discovery  against  the  client  a  bill  for  relief  against 
him  and  his  attorney  or  counsel,  by  charging  that  the  latter  will  not  deliver  the 
deed  or  paper  to  his  client,  or  permit  him  to  examine  it  for  the  purpose  of  setting 
out  its  contents  in  an  answer ;  or  that  the  client  alleges  such  to  be  the  fact ;  and 
therefore  praying  that  the  defendants  may  not  only  discover  whether  the  deed  or 
paper  is  in  the  hands  of  the  attorney  or  counsel,  but  that  if  it  is  in  the  hands  of 
the  latter  he  and  his  client  may  be  ordered  to  produce  it,  or  that  the  attorney  or 
counsel  may  be  ordered  to  produce  it  to  his  client,  so  that  the  latter  may  set  it 
forth  in  his  answer.     (Ib.) 
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before  lie  can  come  into  a  court  of  equity  for  a  delivery  of  the  deeds 
or  writings.(z)  (12) 

A  bill  of  discovery  must  be  for  matters  which  lie  only  in  the  knowl- 
edge of  the  defendant; (a)  (13)  and  must  call  for  something  which  it  is 
[*Vol.  II,  104]  not  *in  the  complainant's  power  to  set  out  in  his  bill. (b) 
And  where  the  discovery  is  sought  as  auxiliary  to  relief,  if  the  party 
be  not  entitled  to' relief,  he  cannot  have  the  discovery,  (c)  (14) 

(z)  Mitf.  PI.  54. 

(o)  Bullock  v.  Bovd,2  A.  K.  Marsh.  322. 

(6)  Farley  v.  Farley,  1  McCord's  Ch.  Eep.  517. 

(c)  ,Middletown  Bank  v.  Kiiss,  3  Conn.  Kep.  135.    Combs  v.  Warren,  17  Maine,  404. 


(12)  A  party  in  possession  of  land  is  entitled  to  the  title-deeds,  and  equity  will 
not  compel  him  to  deliver  them  to  one  claiming  the  title ;  but  if  he,  claiming  title, 
recovers  possession  at  law,  equity  will  cause  the  title-deeds  to  be  delivered  to 
him.     (Mange  v.  Guenat,  6  Whart.  141.) 

The  fact  that  the  plaintiff  in  a  bill  for  discovery  of  an  instrument,  has  made  no 
previous  demand  thereof,  does  not,  of  itself,  oust  the  court  of  its  right  to  order 
the  production  of  the  instrument.     (Burroughs  v.  McNeill,  2  Dev.  &  Bat.  Ch.  297.) 

Parties  claiming  under  a  deed  not  executed  and  recorded,  so  as  to  be  valid 
against  subsequent  purchasers  without  notice,  may  go  into  equity  for  a  discovery ; 
and  if  notice  is  brought  home  to  the  subsequent  purchasers,  the  plaintiffs  will  be 
entitled  to  a  decree  quieting  their  title,     (Mndlay  v.  JSinde,  1  Peters,  241.) 

(13)  Where  the  ground  of  equitable  jurisdiction  is  the  discovery  of  the  facts 
solely  within  the  knowledge  of  the  defendant,  it  is  sufficient  to  sustain  the  juris- 
diction that  a  discovery  is  made  of  facts  which  are  material  to  the  case.  (Tappan 
v.  mans,  11  N.  H.  311.) 

To  support  a  bill  for  a  discovery,  it  must  be  shown  that  the  plaintiff  has  not 
sufficient  evidence  without  it.  (Norwich  &  Worcester  R.  R.  Co.  v.  Storey,  17 
Conn.  364.) 

Whether  in  a  court  of  chancery,  a  bill  of  discovery  to  aid  in  the  prosecution  of 
a  suit  can  be  maintained  against  one  who  might  be  a  witness  in  the  suit,  is  a  ques- 
tion for  the  discretion  of  the  court.  (Howell  v.  Ashmore,  1  Stockt.  82.)  As  a  gen- 
eral rule,  it  is  a  good  objection  to  a  bill  of  discovery  that  it  seeks  a  discovery  from, 
a  defendant  who  is  a  mere  witness  and  has  no  interest  in  the  suit.     (lb.) 

(14)  Where  a,  bill  seeks  special  and  general  relief,  relief  being  the  principal 
object,  and  discovery  is  sought  merely  as  incidental  thereto,  a  demurrer  will  lie 
to  the  whole  bill,  if  the  plaintiff  shows  no  title  to  the  relief  sought.  (Pool  v.  Lloyd, 
5  Mete.  525.)  A  prayer  for  discovery,  in  a  bill,  will  not  give  a  court  of  chancery 
jurisdiction,  if  it  is  sought  only  in  aid  of  the  relief  prayed  for,  and  the  plaintiff 
fails  to  show  that  he  is  entitled  to  that  relief,  in  such  court.  (Norwich  &  Worces- 
ter R.  R.  Co.  v.  Storey,  17  Conn.  364.) 

In  a  bill  for  discovery  and  relief,  the  complainant  must  show,  affirmatively,  that 
his  right  cannot  be  established  at  law,  without  the  aid  of  the  discovery  sought 
for ;  and  the  discovery  must  be  established  by  the  answer,  to  entitle  the  plaintiff 
to  maintain  the  bill  for  relief.     (Stacy  v.  Pearson,  3  Rich.  Eq.  148.) 
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SECTION    II. 

FRAME   OF. 

A  bill  of  discovery  must  state  the  matter  concerning  which  a ,  dis- 
covery is  sought,  the  interest  of  the  several  parties  in  the  subject,  and 
the  complainant's  right  to  the  discovery  asked  for.(d)  Therefore  it 
must  state  a_case  which  will  constitute  a  just  ground  for  a  suit  or  a 
defence  at  law.(e)  (15)  The  bill  does  not  lie  in  aid  of  an  action  which, 
upon  the  case  stated  by  the  bill,  it  appears  to  the  court  the  complain- 
ant cannot  maintain. (/) 

There  must  be  a  privity  between  the  complainant  and  defendant ; 
and  there  must  be  an  averment  of  that  privity  in  the  bill,  and  what 
its  true  nature  and  character  are,  with  reasonable  certainty.(p') 

A  bill  of  this  nature  must  clearly  show  that  it  is  brought  by  persons, 
and  for  objects,  and  under  circumstances,  entitling  it  to  be  maintained 
by  the  court,  (h)  It  must  state  such  a  case  as  renders  the  discovery 
material  to  the  complainant  in  the  bill  to  support  or  defend  a  suit.(i)  (16) 

(d)  Coop.  Eq.  PI.  60.    Milf.  54. 

(e)  Welf.  Eq.  PI.  119.    Story's  PI.  259.    Hare  on  Disc.  43.    1  Turn.  &  Buss,  307. 
(/)Id.  ib.    Hare  on  Disc.  1,  110. 

(g)  Story's  Eq.  PI.  263.    Welf.  PL  124. 

(ft)  Id.  258. 

(i)  1  Mont.  Eq.  PI.  259.     Story's  PI.  258. 


(15)  The  complainant,  in  a  bill  of  discovery  in  aid  of  a  defence  in  a  suit  at  law, 
must  state  a  case  which  will  constitute  a  good,  defence  to  such  suit.  ( Williams  v. 
Harden,  1  Barb.  Ch.  298.)  The  defendant  in  a  suit  at  law  is  not  entitled  to  come 
into  a  court  of  chancery,  for-  the  discovery  of  a  mere  isolated  fact ;  which  fact  may, 
or  may  not,  be  material  to  his  defence.  But  in  order  to  sustain  a  bill  of  discovery, 
the  complainant  therein  must  show  what  his  defence  to  the  suit  at  law  is  ;  so  that 
the  court  can  see  that  the  fact  of  which  a  discovery  is  sought,  if  admitted  to  be  as 
stated  in  the  bill,  may  be  material  to  the  establishment  of  such  defence.     (Ib.) 

The  plaintiff  must  state  the  facts  which  he  expects  to  establish  by  the  defend- 
ant's answer ;  otherwise  he  cannot  have  a  discovery  merely  to  enable  him  to  judge 
whether  he  can  prevail  in  a  suit  at  law.     (Deas  v.  Harwe,  2  Barb.  Ch.  448.) 

If  a  matter  essential  to  the  determination  of  the  plaintiff's  claims  is  charged  to 
rest  in  the  knowledge  of  the  defendant,  or  must  of  necessity  be  within  his  knowl- 
edge, and  is  consequently  the  subject  of  a  part  of  the  discovery  sought  by  the  bill, 
a  precise  allegation  is  not  required.     (Bennett  v.  Wolf  oik,  15  Geo.  213.) 

Where  the  allegations  in  a  bill  of  discovery  are  so  uncertain  that  it  is  impossible 
to  tell,  from  them,  whether  the  plaintiffs  really  need  any  relief  to  enable  them  to 
defend  at  law,  the  court  will  not  interpose.     (Powell  v.  Chamberlain,  22  Geo.  123.) 

It  is  essential  to  a  valid  bill  of  discovery  that  it  set  forth  a  title  in  the  party, 
which  is'sufficient  to  support  or  defend  a  suit,  and  that  it  pray  a  discovery  perti- 
nent to  that  title,  and  nothing  beyond.     (Young  v.  Colt,  2  Blatch.  373.) 

(16)  Where  a  simple  bill  of  discovery,  in  aid  of  a  suit  at  law,  shows  that  the 
complainant  has  a  good  cause  of  action  against  the  defendant  in  the  action  at  law, 
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In  the  next  place  the  bill  should  show  that  the  complainant  has  a  title 
and  interest,  and  what  that  title  and  interest  are,  in  the  subject  matter 
respecting  which  the  discovery  is  sought ;  for  a  mere  stranger  cannot 
maintain  a  bill  for  the  discovery  of  another's  title. (h)  So,  the  title  and 
interest  must  be  shown  to  be  present  and  vested ;  for  where  the  com- 
plainant in  his  bill  shows  only  the  probability  of  a  future  title  or  inter- 
est upon  an  event  which  may  never  happen,  he  has  no  right  to  institute 
any  suit  concerning  it,  either  for  discovery  or  relief.  (I)  But  if  the 
complainant  shows  a  complete  title  or  interest,  though  it  is,  or  may  be 
litigated,  that  will  be  sufficient ;  for  its  validity  cannot  be  ascertained 
until  the  litigation  is  determined. (to)  (17) 

*If  the  bill  is  for  discovery  only,  it  is  not  necessary  [*Vol.  II,  105] 
to  aver  that  the  party  cannot  otherwise  establish  his  defence  at  law,(m) 
but  it  is  sufficient  if  the  complainant  shows  that  the  discovery  sought 
is  material  to  his  defence  at  law.(o)  (18)      And  it  is  laid  down  that  a 

(i)  Coop.  Eq.  PI.  58. 

(2)   Story's  Eq.  PI.  258. 

(m)  Id.  ib. 

In)  Story's  Eq.  PI.  260,  note  1.  March  v.  Davison,  9  Paige,  580.  But  see  Dnvals  v.  Ross,  2 
Mnnf.  290.    Emmerson  v.  Staton,  3  Monr.  116. 

(o)  March  v.  Davison,  supra.  Clapp  v.  Shephartl,  23  Pick.  228.  But  see  Lane  v.  Stebbins, 
9  Paige,  622. 


and  that  the  discovery  sought  for  is  material  to  enable  the  complainant  to  succeed 
in  such  action,  it  is  not  necessary,  except  for  the  purpose  of  obtaining-  an  injunc- 
tion, for  the  complainant  to  allege,  in  his  bill,  that  he  cannot  establish  his  right 
at  law  without  a  discovery  from  the  defendant.  ( Vance  v.  Andrews,  2  Barb.  Ch. 
370.) 

A  bill  for  discovery  and  to  stay  proceedings  in  another  court,  must  charge  that 
certain  facts  are  within  the  knowledge  of  the  defendant,  material  to  the  defence 
in  such  suit,  and  that  such  facts  cannot  be  obtained,  in  the  suit,  without  a  dis- 
covery. (Seymour  v.  Seymour,  4  John.  Ch.  409.)  The  bill  must  state  the  nature 
of  the  defence  ;  otherwise  the  court  will  not  stay  proceedings  at  law.  (Mclntyre 
v.  Mai)viu.%  3  John.  Ch.  45.)  Yet  a  bill  of  discovery,  in  aid  of  a  defence  at  law, 
which  avers  that  the  plaintiff  in  the  bill  has  a  good  defence,  as  he  is  advised  by 
counsel,  and  that  he  is  destitute  of  proof  without  the  discovery,  has  been  held 
sufficient,  though  it  does  not  set  out  all  the  facts  necessary  to  show  a  good  defence. 
(Conant  v.  Delajleld,  3  Edw.  201.)  The  bill,  in  such  a  case,  should  state  some 
fact  material  to  the  defence.  A  bill  stating  that  the  defendant  in  the  suit  at  law 
believes  the  plaintiff's  claim  to  be  unjust,  but  that  he  is  ignorant  of  the  ground 
thereof,  and  praying  a  discovery,  cannot  be  sustained.  (Newkerk  v.  Willett,  2 
Cai.  Cas.  296.) 

A  bill  of  discovery  need  not  set  out  the  pleadings  in  the  action  at  law  in  which 
it  is  proposed  to  use  the  answer,  so  as  to  show  the  precise  issues  presented  by 
them.  It  is  sufficient  if  it  appears  that  there  may  be  an  issue  to  which  the  evi- 
dence sought  by  the  bill  would  be  applicable.     (Hinkle  v.  Curran,  1  Humph.  74.) 

(17)  In  a  bill  for  the  discovery  of  a  promissory  note,  of  which  one  of  the  defend- 
ants was  the  maker,  and  which,  it  is  alleged,  has  been  taken  and  concealed  by 
the  defendants,  the  plaintiff  must  set  forth,  as  correctly  as  he  can,  his  title  to  the 
note.  It  is  not  enough  to  allege,  generally,  that  he  is  owner  of  the  note.  (Clapp 
v.  Shephard,  23  Pick.  228.) 

(18)  Where  a  party  having  a  remedy  at  law,  files  a  bill  charging  that  he  cannot 
procure  proof,  so  as  to  proceed  at  law,  and  praying  a  discovery,  a  demurrer  to 
the  bill  admits  the  fact  of  inability  to  make  proof,  and  the  bill  will  be  sustained, 
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party  may  maintain  a  bill  of  discovery  not  only  when  he  is  destitute 
of  other  evidence  to  establish  his-case,  but  also  to  aid  such  evidence,  or 
to  render  it  unnecessary. (p)  The  case  of  Leggett  v.  Postley,(q)  which 
has  been  supposed  to  sanction  an  opposite  doctrine,  has  been  misunder- 
stood. In  the  case  of  March  v.  Davison,  just  referred  to,  the  chancellor 
stated  that  the  head  note  to  the  case  of  Leggett  v.  Postley,  so  far  as 
related  to  discovery,  was  not  warranted  by  the  opinion  of  the  court. 

It  was  also  decided  in  March  v.  Davison,  that  where  the  complainant 
seeks  to  give  jurisdiction  to  this  court  to  grant  relief,  upon  the  ground 
that  a  discovery  is  necessary,  and  that  the  court  having  gained  juris- 
diction of  the  cause  for  that  purpose,  will  retain  it  for  the  purpose  of 
doing  complete  justice  between  the  parties,  he  must  not  only  show 
that  the  discovery  is  material  to  his  defence  in  the  suit  at  law,  but 
must  also  allege,  affirmatively,  that  he  cannot  establish  such  defence 
at  law  without  the  aid  of  the  discovery  sought.(19)     And  in  such  a 

(p)  See  ante,  p.  102. 
(2)  2  Paige,  601. 


on  the  ground  that  there  is  no  adequate  relief  elsewhere.  (Long  v.  Beard,  2 
Mur.  337.) 

Where  a  simple  bill  of  discovery,  in  aid  of  a  suit  a  law,  shows  that  the  plaintiff 
has  a  good  cause  of  action  against  the  defendant  in  the  action  at  law,  and  that 
the  discovery  sought  for  is  material  to  enable  the  complainant  to  succeed  in  that 
action,  it  is  not  necessary,  except  for  the  purpose  of  obtaining  an  injunction,  for 
the  complainant  to  allege  in  his  bill  that  he  cannot  establish  his  right  at  law  with- 
out a  discovery  from  the  defendant.     (Vance  v.  Andrews,  2  Barb.  Ch.  370.) 

In  a  bill  for  discovery  only,  it  is  not  necessary  to  aver  that  it  is  absolutely  and 
indispensably  necessary  for  the  defence.  It  is  sufficient  to  state  and  show  that  it 
is  material  evidence.  (Howell  v.  Ash/more,  1  Stockt.  82.)  In  such  a  bill  it  is  not 
necessary  to  allege  that  the  plaintiff  has  no  other  witness  or  evidence  to  establish 
at  law  the  facts  of  which  a  discovery  is  sought ;  for  he  is  entitled  to  it  if  it  be 
merely  cumulative  evidence  of  material  facts.     (lb.) 

In  a  bill  for  discovery,  merely,  it  will  be  sufficient  for  the  court  to  see  that  the 
discovery  is  material  to  the  defence  at  law  of  the  party  seeking  the  discovery,  and 
how  and  in  what  manner  it  is  material.  (Turner  v.  Dickersoti,  1  Stockt.  140.) 
Where  it  is  asked  that  a  suit  at  law  should  be  delayed,  or  the  bill  prays  for  relief 
as  well  as  discovery,  the  plaintiff  must  aver  that  the  discovery  is  necessary  to  his 
defence,  and  that  he  cannot  prove  the  facts  sought  for,  by  any  other  testimony. 

(lb.) 

A  party  cannot  have  a  discovery,  except  as  to  facts  which  appear  to  be  material, 
and  which  he  cannot  prove  without  it.     (Dickinson  v.  Leiois,  34  Ala.  638.) 

(19)  A  bill  in  equity  to  recover  a  lost  note,  or  other  written  instrument,  is  main- 
tainable where  the  plaintiff  seeks  to  obtain  a  discovery  from  the  defendant,  as  to 
the  instrument  lost  or  destroyed,  and  also  relief  consequent  upon  discovery.  (Tem- 
ple v.  Gove,  8  Clarke,  [Io.]  511.)  Such  a  bill  should  state  that,  without  the  re- 
quired discovery,  the  party  has  not  sufficient  evidence  to  maintain  a  suit  at  law  ; 
and  it  should  also  state  the  loss  or  destruction  of  the  instrument.  (lb.)  If  the 
instrument  is  not  lost,  or  the  plaintiff  has  other  sufficient  evidence  to  establish  its 
contents,  his  proper  remedy  is  at  law.     (lb.) 

A  bill  for  discovery  must  allege  that  the  facts  are  material  to  the  plaintiff's 
case,  and  that  the  plaintiff  is  unable  to  prove,  by  other  testimony,  the  facts  sought 
to  be  discovered.     (Lindsley  v.  James,  3  Cold.  [Tenn.]  477.) 
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case,  if  the  bill  does  not  show  that  the  discovery  is  necessary,  as  well 
as  material  and  convenient,  the  defendant  may  demur  to  the  relief 
sought  by  the  bill.  But  the  defendant  must  answer  and  make  the 
discovery  sought,  although  he  demurs  to  the  relief. 

Where  the  complainant  in  a  bill  of  discovery  asks  for  an  injunction 
to  stay  the  defendant's  proceedings  at  law  until  he  has  answered  the 
bill,  the  bill  must  aver  the  necessity  of  a  discovery  in  aid  of  the  defence 
at  law.(r) 

The  bill  must  state  that  the  discovery  is  asked  for  the  purpose  of 
some  suit  brought  or  intended  to  be  brought ;  for  otherwise  it  will  not 
be  maintained :  as  courts  of  equity  do  not  grant  a  discovery  to  gratify 
mere  curiosity,  but  to  aid  some  legal  proceeding,  (s)  It  must  also  set 
forth,  with  reasonable  certainty,  the  nature  of  the  suit  which  is 
brought,  or  if  none  is  brought,  the  nature  of  the  claim  or  right  to 
support  which  the  suit  is  intended  to  be  brought,  and  against  whom, 
in  particular,  it  is  to  be  brought,  (t)  And  where  the  bill  is  brought 
[*Vol.  II,  106]  before  any  action  is  ^commenced,  it  is  usual  to  aver 
in  the  bill  that  the  discovery  of  the  facts  is  necessary  to  enable  the 
party  to  commence  his  suit  right. (u) 

The  bill  should  also  set  forth  in  particular  the  matters  to  which  the 
discovery  is  sought,  and  show  that  it  is  material ;  for  the  other  party 
is  not  bound  to  answer  to  vague  and  loose  surmises. (v)  Therefore,  a 
bill  asking  a  discovery,  because  the  grounds  of  the  suit  at  law  are  un- 
known, cannot  be  maintained;  it  being  a  mere  fishing  bill.(-«o) 

A  mere  averment  that  the  matters  as  to  which  a  discovery  is  sought 
are  material  to  the  defence,  is  not  sufficient.  The  complainant  must 
state  his  case  in  such  a  manner  that  the  court  will  be  able  to  discover 
how  they  may  be  material  on  the  trial  of  the  suit  at  law. (a)  (20) 

(?•)  March  v.  Davison,  supra. 

(s)  Cardale  v.  Watkins,  5  Mad.  18. 

[t]    Storv's  Eq.  PI.  261. 

(it)  Muoclelay  v.  Morton,  1  Br.  Cha.  Hep.  470, 1.    2  Dick.  652,  S.  C. 

iv)  Stows  PI  263.    Lticas  v.  The  Bank  of  Darien,  2  Stew.  280. 

(w)  Newkerk  v.  Wjllett,  2  Caines'  Ca.  296. 

(a)  Lane  v.  Stebbins,  9  Paige,  622. 


(20)  In  a  bill  of  discovery,  the  plaintiff'  must  charge,  either  upon  information  or 
■belief,  or  otherwise,  that  the  matters  of  which  he  seeks  a  discovery  are  true  in 
point  of  fact.     (March  v.  Davison,  9  Paige,  580.) 

Allegations,  in  a  bill  of  discovery,  of  the  pendency  of  a  suit  upon  a  promissory 
note,  against  the  complainant  in  the  bill ;  that  pleas  were  filed  in  that  suit,  setting 
forth  facts  showing  a  failure  of  consideration,  and  satisfaction  and  discharge  of 
the  note ;  that  the  note  was  transferred  to  the  plaintiff  after  its  maturity ;  that 
they  knew  all  the  facts  set  up  in  the  pleas  before  the  assignment  of  the  note  to 
them ;  and  that  the  complainant  had  no  witness  by  whom  he  could  prove  the  facts 
set  up  in  the  pleas,  except  the  payee  of  the  note,  or  the  plaintiffs  in -the  suit  at 
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The  case  of  officers  and  agents  of  a  corporation  is  an  exception  to 
the  general  rule  that  a  person  who  has  no  interest  in  the  subject 
matter  of  the  litigation,  and  who  is  a  mere  witness,  cannot  be  made  a 
defendant  in  a  bill  in  chancery.  But  they  can  only  be  made  parties 
for  discovery  where  relief  is  sought  against  the  corporation,  and  not 
where  the  whole  relief  claimed  is  against  persons  other  than  the  cor- 
poration.^) Where  they  are  made  parties  for  the  purpose  of  obtaining 
a  discovery  of  facts  within  their  knowledge,  as  such  officers  and  agents, 
it  is  not  necessary  for  the  complainant  to  show  in  his  bill  that  they 
alone  are  acquainted  with  the  facts  as  to  which  an  answer  is  sought. 
It  is  sufficient  if  it  appears  that  the  facts  charged  in  the  bill  are 
material  to  the  relief  sought  against  the  corporation,  and  are  known 
to  the  officers  or  agents  as  such ;  especially  if  the  discovery  relates  to 
transactions  with  them  in  that  character,  (z)  (21) 

(y)  Many  v.  Beekman  Iron  Comp.  9  Paige,  188.    Vermilyea  v.  Fnlton  Bank,  1  id.  37. 
(s)  Id.  ib. 


law,  are  not  sufficient  to  entitle  the  plaintiff  to  a  discovery.  It  should  appear  by 
the  bill  that  the  facts  set  forth  in  the  pleas  were  true ;  or  it  should,  outside  the 
averments  of  the  plea,  allege  facts  showing  a  failure  of  the  consideration  for  which 
the  note  was  executed,  and  that  the  complainant  expects  to  establish  these  facts 
by  the  discovery  sought.  (Primmer  v.  Patten,  32  111.  528.)  The  allegation  in  the 
bill,  that  the  complainant  has  no  witness  by  whom  he  can  prove  the  facts  set  up 
in  the  pleas,  except  the  payee  of  the  note,  or  the  plaintiffs  in  the  suit  at  law,  is 
not  equivalent  to  an  averment  that  he  expects  to  be  able  to  prove  those  facts  by 
them.    The  allegation  should  be  positive,  and  not  a  mere  matter  of  inference.    (Ib.) 

(21)  It  is  not  in  general  proper  to  make  individual  members  of  corporations 
parties  by  their  proper  Christian  and  surnames  ;  but  cases  may  occur  where  this 
will  be  permitted  for  the  purpose  of  compelling  a  discovery  from  them  of  some 
fact  which  may  rest  in  their  own  knowledge.  (1  Dan.  Pr.  3d  Am.  ed.  133 ;  Dum- 
mer  v.  Corp.  of  Chippenham,  14  Ves.  255.) 

The  practice  of  making  the  officers  or  servants  of  a  corporation  parties  to  a, 
suit,  for  the  purpose  of  eliciting  from  them  a  discovery  upon  oath  of  the  matters 
charged  in  the  bill,  has  been  too  frequently  acted  upon  and  acknowledged,  to  be 
now  a  matter  of  doubt.  (Id.  134 ;  Anon.  1  Vern.  117.  See  Wych  v.  Meal,  3  P. 
¥ms.  310 ;  Cflascott  v.  Copper  Miners'  Co.  11  Sim.  305 ;  Moodaley  v.  Morton,  1 
Bro.  C.  C.  469.) 

Officers  and  members  of  a  corporation  may  be  made  pai'ties  to  a  bill,  so  far  as 
the  bill  seeks  a  discovery,  though  they  have  no  individual  interest  in  the  suit,  and 
no  relief  can  be  had  against  them.  ( Wright  v.  Dame,  1  Mete.  237  ;  Story  Eq.  PI. 
§  235 ;  2  Story  Eq.  Jur.  §§  1500,  1501 ;  1  John.  Ch.  366  ;  Cartwright  v.  Hateley, 
1  Ves.  293,  note  1 ;  5  id.  322  ;  7  id.  287  ;  Vermilyea  v.  Fulton  Bank,  1  Paige,  37  ; 
Walker  v.  Hallett,  1  Ala.  N.  S.  379.  See  Grarr  v.  Bright,  1  Barb.  Ch.  157 ;  2 
Sandf.  Ch.  301 ;  6  Paige,  229  ;  9  id.  188  ;  10  Barr.  174  ;  3  Bland,  421.) 

The  reason  for  the  relaxation  of  the  general  rule  that  a  mere  witness  cannot  be 
made  defendant,  in  the  case  of  a  corporation,  is  that  the  answer  of  a  corporation 
is  not  put  in  under  oath,  and  that  hence  an  answer  is  required  from  some  person 
or  persons  capable  of  making  a  full  discovery,  as  the  agents  or  officers  of  a  cor- 
poration.    (Ang.  &  Ames  on  Corp.  §  676.) 

Where  the  officer  of  the  corporation  from  whom  the  discovery  is  sought  is  a 
mere  witness,  and  the  facts  he  is  required  to  discover  are  merely  such  as  might 
be  proved  by  him  on  his  examination,  he  ought  not  to  be  made  a  party.  (1  Dan. 
Pr.  3d  Am.  ed.  135.)     Thus,  where  an  officer  of  the  Bank  of  England  was  made 

445 


107  OF  THE  DIFFERENT  KINDS  OF  BILLS.  [Book  IV. 

Affidavit  as  to  possession  of  documents.]  A  bill  seeking  a  discovery 
of  deeds  or  writings  sometimes  prays  relief  founded  on  the  deeds  or 
writings  of  which  the  discovery  is  sought.  If  the  relief  so  prayed  be 
such  as  might  be  obtained  at  law,  if  the  deeds  or  writings  were  in  the 
custody  of  the  plaintiff,  he  must,  by  the  English  practice,  annex  to  his 
bill  an  affidavit  that  they  are  not  in  his  custody  or  power,  and  that  he 
knows  not  where  they  are  unless  they  are  in  the  hands  of  the 
defendant.(a)  But  a  bill  for  a  discovery  merely,  or  which  only  prays 
the  delivery  of  deeds  or  writings,  or  equitable  relief  grounded  on  them, 
does  not  require  such  an  affidavit.(6)  (22)- 

*Under  the  17th  rule  of  this  court  requiring  all  bills  [*Vol.  II,  107] 
to  be  sworn  to,  except  where  an  answer  on  oath  is  waived,  the  allega- 
tion as  to  the  possession  of  the  documents  of  which  a  discovery  is 
sought,  should  be  inserted  in  the  bill  itself,  and  not  in  a  separate 
affidavit,  (c) 

Prayer.]  If  the  bill  contains  no  prayer  for  relief,  it  will  be  consid- 
ered as  a  bill  of  discovery  merely ;  although,  in  the  prayer  for  pi^cess 
of  subpoena,  the  word  decree  is  erroneously  added  to  the  words  usually 
inserted  in  a  bill  of  discovery,  (d)  So,  it  has  been  held  in  Ireland,  that 
the  character  of  a  bill  of  discovery  is  not  altered,  even  by  praying,  in 
the  prayer  for  process,  for  such  other  relief  as  the  complainant  might 
be  entitled  to ;  where  no  relief  is  prayed  in  the  usual  form,  and  the 
bill  is  in  other  respects  a  mere  bill  of  discovery. (e) 

The  prayer  for  process  in  a  bill  of  discovery,  properly  so  called,  is 

(a)  1  Ves.  344,.  Hook  v.  Dorman,  1  Sim.  &  Stu.  227.  Livingston  v.  Livingston,  4  John.  Ch. 
Rep.  294. 

(6)  2  Hoff.  Pr.  108. 

(c)  Story's  Eq.  PI.  253. 

{d)  jUcIntyre  v.  Trustees  of  Union  College,  6  Paige,  239.  Sehroeppcl  v.  Redfield,  5  Paige, 
245.  Angeliv.  Westcombe,  6.  Sim.  30.  Contra,  James  v.  Herriott,  6  Sim.  428.  Ambury  v. 
Jones,  Yonnge's  Exch.  Rep.  199. 

(e)  Hodgins  v.  Scott,  2  Molloy,  436. 


a  party,  for  the  pui'pose  of  obtaining  from  him  a  discovery  as  to  the  times  when 
the  stock  in  question  in  the  cause  had  been  transferred,  and  he  demurred  to  the 
bill,  the  demurrer  was  allowed,  on  the  ground  that  the  officer  was  in  that  case 
merely  a  witness.     {How  v.  Best,  5  Mad.  19.) 

(22)  To  a  bill  alleging  the  loss  of  an  instrument,  and  seeking  a  discovery  merely, 
.  an  affidavit  is  not  necessary.     (Laight  v.  Morgan,  1  John.  Ch.  429.) 

In  Le  Roy  v.  Serins,  (1  Cai.  Cas.  Ill,)  where  a  bill  for  discovery  and  relief  on 
the  ground  of  the  loss  of  title-deeds,  alleged  the  loss  of  the  deeds,  it  was  held 
that  an  affidavit  by  the  plaintiff  that  the  deeds  were  not  in  his  power  or  custody, 
was  unnecessary. 

Where  a  promissory  note,  not  negotiable,  or  not  negotiated,  is  lost,  all  that  is 
necessary,  in  order  to  give  a  court  of  chancery  jurisdiction  to  afford  relief  by  a 
decree  of  payment,  is  a  bill  for  discovery,  alleging  a  defect  of  proof  at  law,  by 
reason  of  the  loss  of  the  note,  with  a  prayer  for  relief,  and  an  affidavit  of  the  loss. 
An  offer  of  indemnity,  in  the  bill,  is  not  necessary,  except  in  case  of  a  note  nego- 
tiated.    (Hopkins  v.  Adams,  20  Vt.  407.) 
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that  the  complainant  "  may  have  a  full  disclosure  and  discovery  of  all 
and  every  the  matters  and  things  aforesaid,  and  that  the  said  defend- 
ant may  abide  the  order  and  direction  of  the  court,  etc. (23) 

Where  the  complainant  makes  an  officer  of  a  corporation  a  party 
defendant  for  the  purpose  of  obtaining  a  discovery  against  the  corpora- 
tion, no  relief  should  be  prayed  against  him.  The  prayer  of  the  bill 
should  be  so  framed  as  to  show  distinctly  that  the  relief  sought  is 
intended  to  be  confined  to  the  corporation.  For  if  the  bill  prays  any 
relief  whatever  against  him,  such  prayer  makes  it  a  bill  for  relief  as 
well  as  discovery  as  to  such  defendant,  and  authorizes  him  to  put  in 
an  answer  containing  a  full  defence. (/)  But  the  officers  cannot  demur 
to  the  discovery  and  relief,  generally.  They  should  make  the  dis- 
covery  sought,  and  demur  to  the  relief,  or  they  should  answer  the  bill 
generally  and  then  object,  at  the  hearing,  that  they  had  been 
improperly  made  parties  to  the  suit  for  relief  as  well  as  for  dis- 
covery.^) 

Praying  relief  against  some  of  the  defendants  in  a  suit,  as  to  whom 
the  complainant  is  not  entitled  to  relief,  but  to  discovery  merely,  will 
not  render  a  bill  multifarious. (h) 

It  seems  that  if  any  exercise  of  the  jurisdiction  of  the  court  is  prayed 
which  involves  the  necessity  of  a  hearing  and  decree  or  decretal  order, 
on  those  rights,  the  suit  is  thereby  rendered  a  suit  for  relief,  and  is 
[*Vol.  II,  108]  *liable  to  all  the  incidents  of  that  proceeding ;  as  the 
court  cannot  pronounce  any  judgment  on  the  rights  of  the  parties 
except  upon  a  hearing  of  the  cause.     But  if  the  assistance  which  is 

(/)  Mclntyre  v.  Trustees  of  Union  College,  6  Paige,  239. 
iff)  Many  v.  Beekman  Iron  Comp.  9  Paige,  1S9. 
(ft)  Id.  ib. 


(23)  In  Schroeppel  v.  Redfield,  (5  Paige,  245,)  a  bill  for  discovery  in  aid  of  a 
defence  at  law  prayed  process  to  compel  the  defendant  to  appear  and  answer,  and 
"  abide  and  perform  such  order,  direction  and  decree  as  to  the  court  should  seem 
meet,"  it  was  held  that  the  mistake  in  the  prayer  of  process  did  not  make  the  bill 
a  bill  for  relief,  §0  as  to  bring  it  within  the  statute  directing  the  dismissal  of  every 
bill  in  which  the  matter  in  controversy  is  less  than  $100.  If  the  bill  contains  no 
prayer  for  relief,  it  will  be  considered  a  bill  for  discovery  merely,  although  in  the 
prayer  for  process  of  subpoena  the  word  "decree"  is  erroneously  added  to  the 
words  usually  inserted  in  a  bill  of  discovery.     (Ib.) 

In  Southeastern  Railway  Co.  v.  Submarine  Telegraph  Co.  (23  Eng.  L.  &  Eq.  14,) 
a  bill  for  discovery  concluded  with  a  prayer  that  such  other  orders  might  be  made 
upon  the  defendants  as  the  nature  of  the  case  might  require.  It  was  held  that 
notwithstanding  the  prayer,  it  was  a  simple  bill  for  discovery,  and  that  it  was 
not  necessary  to  come  to  the  court  to  dismiss  the  bill  for  want  of  prosecution  ;  but 
the  prayer  being  unusual,  a  motion  to  dismiss  was  refused,  without  costs. 

A  bill  of  discovery  cannot  pray  for  relief.  If  relief  is  proper  on  the  facts  stated, 
the  bill  is  more  than  a  bill  of  discovery.     (Little  v.  Cooper,  2  Stockt.  273.) 
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prayed,  in  addition  to  the  discovery,  be  such  as  the  court  will  give 
"without  a  hearing  of  the  cause,  and  no  decree  or  decretal  order  is 
necessary  on  any  rights — no  judgment  on  any  rights  being  required — 
the  rule  is  other  wise,  (i) 

To  illustrate  this  distinction,  it  is  said  to  be  a  natural,  if  not  a  neces- 
sary incident  to  the  usefulness  of  a  bill  of  discovery,  that  until  the 
discovery  is  obtained,  the  proceedings  in  the  suit  at  law  should  be 
stayed ;  for  otherwise  the  discovery  might  be  fruitless.  Hence,  bills 
of  discovery  usually  contain  a  prayer  for  an  injunction  until  the  dis- 
covery is  obtained.  In  one  sense  this  is  a  prayer  for  relief.  But  it 
being  relief  which  is  granted  upon  motion,  without  any  hearing 
of  the  rights  or  merits  involved  in  the  cause,  it  does  not  render  the 
bill  a  bill  for  relief,  (k)  So,  a  prayer  for  a  commission  to  examine 
witnesses  infirm  or  abroad,  or  to  perpetuate  the  testimony  of  witnesses, 
may  be  added  to  a  bill  of  discovery  without  making  it  a  bill  for  relief; 
for  in  neither  of  these  cases  is  the  cause  ever  brought  to  a  hearing.  (I) 
So,  a  prayer  for  the  production  of  deeds  in  court,  of  which  a  discovery 
is  sought,  is  not  such  a  prayer  for  relief ;  for  it  is  merely  incidental  to 
the  discovery,  and  may  be  obtained  upon  motion,  where  the  bill  is  for 
discovery  only.(wi)  Nor  would  a  prayer  that  the  deeds  or  papers 
when  discovered  should  be  produced  as  evidence  at  the  trial,  be  so ; 
for  it  is  a  necessary  part  of  the  order  of  the  court  upon  bills  for  dis- 
covery of  deeds  and  papers  in  aid  of  a  trial  at  law.(w) 

But  any  special  prayer  that  will  require  the  cause  to  be  brought  to 
a  hearing,  will  be  deemed  a  prayer  for  relief ;  as  for  example,  that 
the  copy  of  a  will  may  be  decreed  to  be  a  true  copy.(o) 


[*Vol.  II,  109]  ^SECTION    III. 

DEFENCE   TO. 

The  defence  to  a  bill  of  discovery  may  be  made  either  by  a  demur- 
rer, a  plea,  or  an  answer. 

If  the  matter  relied  on  by  the  defendant  constitutes  a  defence  to  the 

(j)    Story's  Eg.  PI.  256.    Hare  on  Disc.  12. 

(A)  Hare  on  Disc.  U.    Eden  on  Inj.  78,  79. 

(I)   Id.  12, 13.    Noble  v.  Garland,  IS)  Ves.  376.    King  v.  Allen,  4  Mad.  217. 

(m)  Parker  v.  Ray,  5  Mad.  65.    Story's  Eq.  PL  2I>6.    Hare  on  Disc.  15. 

(«)  Hare  on  Disc.  16. 

(o)  Story  on  PI.  257.    Vanghan  v.  Fitzgerald,  1  Sch.  &  Lef.  316. 
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relief  or  purpose  sought  by  the  bill,  whether  that  relief  be  at  law  or 
in  equity ;  or  if  the  defence  be  that  the  complainant  has  no  title  to 
equitable  relief;  or  that  the  complainant  has  no  interest  in  the  sub- 
ject matter  ;  or  that  the  defendant  has  no  interest  in  the  subject  mat- 
ter ;  or  that  the  defendant  is  a  bona  fide  purchaser  for  a  valuable  con- 
sideration without  notice  ;  or  that  the  bill  does  not  declare  a  purpose 
for  which  courts  of  equity  will  compel  a  discovery ;  or  that  the  com- 
plainant is  under  some  disability ;  in  these,  and  the  like  cases,  though 
the  defence  extends  to  the  entire  subject  of  the  suit,  it  seems  now  set- 
tled that  the  objection  must  be  taken  by  way  of  plea  or  demurrer,  (p) 

And  it  is  a  general  rule,  that  unless  the  defendant  can  specifically 
protect  himself  by  way  of  demurrer  or  plea,  according  to  the  nature 
of  the  case,  he  must  put  in  an  answer.(g) 

Demurrer.]  In  general,  when  the  objection  to  a  bill  is  patent,  i.  e. 
appears  upon  its  face,  advantage  may  be  taken  of  it  in  the  same  man- 
ner as  upon  a  bill  for  relief,  by  demurrer.  And  this,  whether  the 
objection  applies  to  the  whole  of  the  bill,  or  to  particular  discoveries 
only.(r)  Unless  it  appears  clearly  by  the  bill  that  the  complainant  is 
not  entitled  to  the  discovery  he  requires,  or  that  the  defendant  ought 
not  to  be  compelled  to  make  it,  a  demurrer  to  the  discovery  will  not 
hold ;  and  the  defendant,  unless  he  can  protect  himself  by  plea,  must 
answer. (s)  (24) 

"Where  the  bill  is  for  discovery  and  relief,  the  defendant  may,  if  he 
pleases,  demur  to  the  relief  and  answer  to  the  discovery.  And  a 
demurrer  which  is  good  to  the  relief  generally,  defeats  the  discovery 

(p)  Stow  on  PI.  465. 

(5)  Id.  464. 

(r)  Id.  it).    Welf.  Eq.  PI.  131. 

(s)  Welf.  Eq.  PI.  131.    Mltf.  PI.  200. 


(24)  When  a  demurrer  to  a  bill  is  overruled  because  it  covers  too  much,  the 
defendant  may,  on  exception  to  his  answer,  raise  the  question  of  the  materiality 
of  the  discovery.     (Kuypers  v.  Reformed  Dutch  Church,  6  Paige,  570.) 

It  is  no  ground  of  demurrer  to  a  bill  of  discovery  that  a  third  person  is 
acquainted  with  the  facts  sought  after.  The  exception  must  be  taken  at  the  hear- 
ing, when  the  competency  and  credibility  of  such  person  as  a  witness  may  be 
thoroughly  sifted.     (Skinner  v.  Judson,  8  Conn.  528.) 

Where  a  plaintiff  files  his  bill  in  equity  to  obtain  a  discovery,  and  to  set  aside  a 
mortgage  which  he  alleges  to  have  been  taken  by  the  defendant  with  an  intent  to 
defraud  him,  the  defendant,  as  mortgagee,  cannot,  by  demurring  to  the  bill,  avoid 
answering  and  discovering  the  date  of  the  execution  of  his  mortgage,  and  whether 
he  claims  to  hold  the  premises  by  virtue  of  it.  Nor  can  he  avoid  discovering  and 
producing,  if  within  his  power,  the  note  as  exhibiting  the  mortgage  debt,_  and 
stating  when,  where  and  in  whose  presence,  and  for  what  such  note  was  given, 
and  from  whom  the  consideration  was  received,  and  to  whom  paid.  (Burns  v. 
Hobbs,  29  Maine,  273.) 

In  Maclntyre  v.  Connell,  (3  Eng.  L.  &  Eq.  249,)  the  bill  contained  a  charge  with 
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also.(i)  And  there  is  also  a  class  of  cases  in  which  the  defendant  may 
refuse  to  make  a  discovery  as  to  particular  charges  contained  in  the 
bill,  although  a  demurrer  could  not  have  been  sustained  as  to  the  relief 
[*Vol.  II,  110]  which  the  ^complainant  intends  to  found  upon  those 
charges.  Those,  however,  are  cases  in  which  the  discovery  asked  for 
would  tend  to  criminate  the  defendant,  or  subject  him  to  a  penalty  or 
forfeiture,  or  would  be  a  breach  of  confidence,  which  some  principle  of 
public  policy  does  not  allow ;  and  where  the  complainant  may  be 
entitled  to  the  relief  sought  upon  the  -matters  charged  in  the  bill, 
although  the  defendant  is  not  bound  to  make  a  discovery  to  aid  in 
establishing  the  facts. (it) 

But  where  the  same  principle  upon  which  the  demurrer  to  the  dis- 
covery of  the  truth  of  certain  charges  in  the  complainant's  bill  is  sought 
to  be  sustained  is  equally  applicable  to  the  relief,  the  settled  rule  of 
the  court  is,  that  the  defendant  cannot  be  permitted  to  demur  as  to  the 
discovery  only  and  answer  as  to  the  relief,  (a;)  In  other  words,  the 
defendant  cannot  demur  to  the  discovery  alone  and  not  to  the  relief, 
when  the  discovery  is  merely  incidental  to  the  relief;  for  that  would 
be  to  demur,  not  to  the  thing  required,  but  to  the  means  by  which  it 
was  to  be  obtained. (y)  Therefore,  where  a  defendant  had  demurred 
to  the  discovery  sought  by  the  bill,  for  want  of  title  in  the  complainant 
to  require  the  discovery,  but  had  omitted  to  demur  to  the  relief  prayed, 
to  which  that  discovery  was  merely  incidental,  the  demurrer  was  held 
bad  in  point  of  form,  and  was  overruled ;  for  the  demurrer  being  to 
the  discovery  only,  admitted  the  title  to  relief,  and  consequently 
admitted  the  title  to  the  discovery  which  was  only  incidental  to  the 
relief,  (z) 

Where  the  discovery  sought  is  not  a  mere  incident  to  the  relief  prayed, 

(«)  Story's  Eq.  PL  419.  Brown  oil  v.  Curtis,  10  Paige,  210.  Hodgkin  v.  Longden,  8  Vcs.  3. 
Coop.  Eq.'Pl.  117. 

(w)  Brovmell  v.  Curtis,  10  Paige,  210.  Hare  on  Disc.  5.  Attev  Geneornral  v.  Brown,  1  Swanst. 
294.    IS  Ves.  255. 

[z)  Brownell  v.  Curtis,  supra.    Welt'.  Eq.  PI.  133.    Morgan  v.  Harris,  2  Bro.  C.  C.  124. 

Ij/j  Storv's  Eq.  PL  419,  254,  n.  1.  Deare  v.  Attorney  General,  1  Young  &  Col.  197,  205,  206. 
Coop.  Eq.  PI   117.     Hare  on  Disc.  290,  292. 

(z)  Id.  ib.  Waring  v.  Maekreth,  Forrest's  Ex.  Bep.  129.  Hare  on  Disc.  4.  Morgan  v.  Har- 
ris, supra. 


a  view  to  discovering-  who  certain  persons  who  were  interested  in  the  relief  were  ; 
but  it  did  not  allege  that  the  plaintiffs  did  not  know -who  they  were  ;  and  there- 
tore  a  demurrer,  because  they  were  not  made  parties,  was  allowed. 

A  bill  of  discovery  is  demurrable  if  it  fails  to  set  forth,  with  sufficient  certainty, 
the  particular  matter  of  which  the  discovery  is  sought,  or  to  show  that  the  answer 
of  the  defendant  is  essential,  and  that  he  is  capable  of  making  the  discovery 
needed.  '  (Hwton  v.  Moseley,  17  Ala.  794.) 
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it  seems  doubtful  whether  a  demurrer  to  the  relief  only  would  not  be 
bad. (a) 

Where  the  sole  object  of  a  bill  is  to  obtain  a  discovery,  some  grounds 
of  demurrer  which,  if  the  bill  prayed  relief,  would  extend  to  discovery 
as  well  as  relief,  will  not  hold.  Thus,  a  demurrer  to  a  bill  of  discovery 
merely  will  not  lie  for  want  of  equity  or  for  want  of  parties ;  for  the 
complainant  seeks  no  decree  ;  nor  because  the  bill  is  brought  for  the 
discovery  of  part  of  a  matter ;  for  that  is  merely  a  demurrer  because 
the  discovery  would  be  insufficient.  (5) 

But  a  demurrer  because  the  complainant  is  an  infant,  or  a  feme  covert, 
[*Vol.  II,  111]  *or  a  lunatic  suing  alone,  lies  to  a  bill  of  discovery; 
and  this  objection  extends  to  the  whole  bill;  and  advantage  may  be 
taken  of  it  as  well  in  the  case  of  a  bill  for  discovery  merely  as  in  the 
case  of  a  bill  for  relief.  For,  the  defendant,  in  a  bill  for  discovery 
merely,  being  always  entitled  to  costs  after  a  full  answer,  as  a  matter 
of  course,  would  be  materially  injured  by  being  compelled  to  answer 
a  bill  exhibited  by  persons  whose  property  is  not  at  their  own  disposal, 
and  who  are  therefore  incapable  of  paying  the  costs,  (c) 

And  it  seems  a  demurrer  would  hold  to  a  bill  of  discovery  of  several 
distinct  matters  against  several  distinct  defendants.  For  though  a 
defendant  is  always  eventually  paid  his  costs  upon  a  bill  of  discovery, 
if  both  parties  live,  and  the  complainant  does  not,  by  amendment  of 
his  bill,  extend  it  to  pray  relief,  yet  the  court  ought  not  to  permit  the 
defendant  to  be  put  to  any  unnecessary  expense  ;  as  either  the  com- 
plainant or  defendant  may  die  pending  the  suit.(cZ) 

If  a  pretence  of  interest  by  the  defendant  is  alleged  in  the  bill,  a 
demurrer  for  want  of  interest  does  not  lie.  The  defence  must  be  by 
plea.(e) 

The  objections  to  a  bill  which  are  causes  of  demurrer  to  discovery 
only,  are  thus  classified  by  Lord  Redesdale ;  which  classification  it 
may  be  useful  to  insert  in  this  place,  by  way  of  concluding  this  branch 
of  the  subject :  1.  That  the  case  made  by  the  bill  is  not  such  in  which 
a  court  of  equity  assumes  a  jurisdiction  to  compel  a  discovery ; 
2.  That  the  complainant  has  no  interest  in  the  subject,  or  no  interest 
which  entitles  him  to  call  on  the  defendant  for  a  discovery ;  3.  That 
the  defendant  has  no  interest  in  the  subject  to  entitle  the  complainant 
to  institute  a  suit  against  him,  even  for  the  purposes  of  discovery; 

(a)  Angell  v.  Angell,  1  Sim.  83,  93.    Hare  on  Disc.  6.    King  v.  Henry,  9  Sim.  59. 
(6)  Mitf.  Eq.  PI.  200. 

(c)  Welf.  Pi.  132.     Coop.  Eq.  PI.  192. 

(d)  JBeames  on  Pleas,  274.    Mitf.  200. 
(c)    Plummer  v.  May,  1  Ves.  426. 
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4.  Although  both  complainant  and  defendant  may  have  an  interest  in 
the  subject,  yet  that  there  is  not  that  privity  of  title  between  them 
which  gives  the  complainant  a  right  to  the  discovery  required  by  his 
bill;  5.  That  the  discovery,  if  obtained,  cannot  be  material;  and 
6.  That  the  situation  of  the  defendant  renders  it  improper  for  a  court 
of  equity  to  compel  a  discovery.  (/)  (25) 

Plea.]  If  the  objection  to  a  bill  of  discovery  does  not  appear  upon 
the  face  of  it,  the  defendant  must  bring  it  before  the  court  by  plea.(^) 

The  grounds  of  objection  to  discovery  which  may  be  raised  by  plea, 
are  nearly  the  same  as  those  which  have  just  been  mentioned  as 
causes  of  demurrer.  They  are,  1.  That  the  complainant's  case  is  not 
such  as  entitles  a  court  of  equity  to  assume  jurisdiction,  to  compel  a 
[*Vol.  II,  112]  discovery  in  *his  favor ;  2.  That  the  complainant  has 
no  interest  in  the  subject,  or  no  interest  which  entitles  him  to  call  on 
the  defendant  for  a  discovery ;  3.  That  the  defendant  has  no  interest 
in  the  subject  to  entitle  the  complainant  to  institute  a  suit  against 
him,  even  for  the  purpose  of  discovery  only ;  and  4.  That  the  situation 
of  the  defendant  renders  it  improper  for  a  court  of  equity  to  compel  a 
discovery,  (k)  (26) 

The  situation  of  a  defendant  may  render  it  improper  for  a  court  of 
equity  to  compel  a  discovery:  1.  Because  the  discovery  may  subject 
him  to  pains  and  penalties ;    2.  Because  it  will  subject  him  to  a  for- 

(/)  Mitf.  PI.  185. 
(o)  Story's  PI.  464. 
(ft)  Mitf.  PI.  282. 


(25)  Where  »  demurrer  to  a  claim  for  discovery  has  been  overruled  upon  a 
point  of  form,  or  because  it  covers  too  much,  the  defendant  is  at  liberty  to  object 
to  the  discovery,  on  a  reference  of  exceptions  to  the  answer.  (Kuypers  v.  He- 
formed  Dutch  Church,  6  Paige,  570.) 

The  defendant  in  a  mere  bill  for  a  discovery  will  be  permitted,  in  his  answer, 
to  introduce  all  matters  of  avoidance,  and  to 'take  as  wide  a  range  over  the  whole 
case  as  if  the  bill  prayed  for  relief.     (Price  v.  Tyson,  3  Bland,  392.) 

"Where  the  statute  of  limitations  is  pleaded  to  an  action  of  assumpsit,  and  the 
plaintiff  files  a  bill  of  discovery,  calling  on  the  defendant  to  answer  whether  he 
has  not,  within  the  term  of  limitation,  made  «,  new  promise  to  pay  the  debt,  in 
order  to  use  this  matter  in  aid  of  the  suit  at  law,  the  defendant  is  bound  to  answer 
the  allegation  of  the  new  promise,  on  oath.     (Baker  v.  Morris,  10  Leigh,  284.) 

"Where  a  disclosure  by  the  defendants  is  necessary  to  sustain  a  bill,  and  they 
deny  the  charges  of  the  bill,  it  must  be  dismissed.  (Overton  v.  Seamey,  Cooke,  36.) 
In  Dyre  v.  Sturges,  (3  Desau.  553,)  where  a  defendant,  in  answer  to  a  bill  of  dis- 
covery, admitted  a  former  liability  charged  in  the  complaint,  he  was  held  to  be 
discharged  by  an  accompanying  allegation  of  payment. 

(26)  A  defendant  in  a  bill  of  discovery,  in  aid  of  an  action  at  law  for  the  recov- 
ery of  a  debt,  cannot  plead  payment  of  the  debt,  before  the  commencement  of  the 
action  at  law,  in  bar  of  the  discovery  sought  by  the  bill ;  for  that  would  transfer 
the  trial  of  the  action  at  law  to  the  court  of  chancery ;  and  that,  too,  without  the 
power  of  deciding  the  case  in  the  latter  court,  if  the  plea  should  turn  out  to  be 
true.     (Sperry  v.  Miller,  2  Barb.  Ch.  632.) 
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feiture,  or  something  in  the  nature  of  a  forfeiture;  3.  Because  it 
would  betray  the  confidence  reposed  in  him  as  a  counsel,  attorney,  or 
arbitrator;  4.  Because  he  is  a  purchaser  for  a  valuable  consideration 
without  notice  of  the  complainant's  title. (i) 

To  a  bill  of  discovery  for  the  purpose  of  proceeding  at  law,  a  plea 
of  payment  of  the  money  demanded  by  the  complainant  does  not 
lie. (ft)  And  to  a  bill  of  discovery  and  for  an  injunction  to  restrain  the 
defendant  from  setting  up  at  law  an  outstanding  term,  a  plea  of  title 
to  the  whole  bill  is  bad.(Z)  So,  to  a  bill  for  discovery  of  an  agreement, 
with  an  allegation  to  prevent  the  operation  of  the  statute,  the  statute 
of  frauds  cannot  be  pleaded,  (m)  And  it  seems  that  a  plea  of  the 
statute  of  frauds  ought  not,  in  any  case — except  perhaps  in  the  case 
of  a  trust — to  extend  to  discovery,  (n) 

To  a  bill  for  the  discovery  of  a  parol  agreement  within  the  statute 
of  frauds,  without  an  allegation  of  any  fact  to  prevent  the  operation 
of  the  statute,  it  seems  that  the  statute  may  be  pleaded.(o)  But  it 
seems  to  be  now  settled  that  though  a  parol  agreement  be  confessed 
by  the  defendant's  answer,  yet  if  he  insists  on  the  protection  of  the 
statute,  no  decree  can  be  made  merely  on  the  ground  of  that  con- 
fession.^) And  it  may  be  concluded  that  a  plea  of  the  statute  cannot, 
in  any  case,  be  a  bar  to  the  discovery  of  the  fact  of  an  agreement. 
Therefore,  as  the  benefit  of  the  statute  may  be  had  if  insisted  on  by 
answer,  there  can  be  no  use  in  pleading  it  in  bar  of  relief,  (q) 

A  plea  to  a  bill  of  discovery  has  been  allowed  where  a  demurrer  to 
a  plea  at  law  was  pending,  which  was  admitted  to  be  bad  in  form.(r) 

*A  plea  of  release  does  not  extend  to  a  discovery  of  [*Vol.  II,  113] 
the  consideration  upon  which  the  release  is  found  ed.(s) 

The  statute  of  limitations  is  not  a  bar  to  a  title  the  discovery  of 
which  is  sought  from  a  person  possessed  of  its  evidence. (t)  But  a 
plea  of  the  statute  is  a  good  bar  to  a  bill  of  discovery  as  to  the  time 
when  the  debt  was  due.(w) 

Where  a  plea  has  been  ordered  to  stand  for  an  answer,  with  liberty 
to  except,  the  liberty  has,  in  a  case  of  doubtful  "title,  been  limited  so 

(0    Mitf.  PI.  284. 

(£)  Hindman  y.  Taylor,  Dick.  651. 
(l)    Gait  v.  Osbaldeston,  5  Mad.  428. 
(m)Mitf.  Fl.  265,6,7. 

{n)  Id.  265.    Gottington  v.  Fletcher,  2  Atk.  156. 

(ol  Hollis  v.  Whiting,  1  Vera.' 151.    Whaley  y.  Bagnal,  1  Bro.  P.  C.  345.    Moore  v.  Edwards, 
4Ves.  23.    Maine  v.  Melbourne,  id.  720.     ■ 
(p)  Welf.  Eq  PI.  135. 
(q)  Id.  iu.    Mitt  PI.  267,  8. 
(»•)  Stewart  v.  Lord  Nugent,  1  Keen,  201. 
(s)   Welf  Eq.  PI.  136.    Roche  y.  Morgell,  2  Sch.  &  Lel".  721. 
(t)    Bond  y.  Hopkins,  1  Sch.  &  Lel.  413. 
(m)  Beanies  on  Pleas,  274,  5.    Sutton  v.  Scarborough,  9  Ves.  71. 
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as  to  protect  the  defendant  from  setting  forth  accounts  not  material  to 
the  title.(o) 

If  a  claim  of  interest  is  alleged  by  a  bill  against  a  person  who  has 
no  interest,  he  may  in  some  cases,  it  has  been  said,  protect  himself  by 
answer.  But  the  ordinary  mode  of  protecting  himself  from  discovery, 
in  such  case,  is  by  plea  or  disclaimer,  (w) 

Where  the  bill  charges  an  interest  in  the  defendant,  the  plea  must 
be  supported  by  an  answer. (a;)  But  a  plea  that  the  discovery  will 
subject  the  defendant  to  penalties,  seems  not  to  require  the  support  of 
an  answer. (y) 

It  is  a  general  rule  that  a  defendant  cannot  plead  any  matters  in 
bar  of  the  discovery  merely,  when  the  matters  thus  pleaded  would  be 
equally  valid  as  a  defence  to  the  relief.  (2) 

A  plea  of  want  of  parties,  does  not  lie  to  a  bill  of  discovery 
merely. (a)  But  where  relief  is  prayed,  a  plea  of  want  of  parties,  goes 
both  to  discovery  and  relief,  (b) 

Answer.]  If  the  defendant  in  a  bill  of  discovery  does  not  think 
proper  to  defend  himself  from  the  discovery  by  demurrer  or  plea,  he 
has  been  permitted,  by  answer,  to  insist  that  he  is  not  obliged  to  make 
the  discovery,  (c)  In  this  case  the  complainant  may  except  to  the 
defendant's  answer  as  insufficient ;  and  upon  that  exception  it  will  be 
determined  whether  the  defendant  is  or  is  not  obliged  to  make  the 
discovery,  (d) 

A  defendant  cannot  demur  to  part  d,nd  answer  to  part  of  a  bill  of 
[*Vol.  II,  114]  *discovery.(e)  The  rule  is  well  settled,  that  if  he  sub- 
mits to  answer,  he  must  answer  fully.  If  he  answers  at  all,  he  must 
answer  all  the  facts  stated  in  the  bill  from  which  he  does  not  dis- 
tinctly protect  himself  from  answering  by  either  of  the  other  modes  of 
defence. (/)  Thus,  where  letters  were  mentioned  in  a  schedule  to  an 
answer,  the  court  compelled  the  defendant  to  produce  them,  not 
merely  as  something  consequential,  but  as  a  part  of  the  very  discovery 
sought  by  the  bill ;  for  though  the  defendant  might  perhaps  have 
objected  to  answer  at  all,  yet  having  answered,  he  must  give  the 

{v)  Strafford  v.  Blakeway,  3  B.  P.  C.  305. 

(w)  Mitf.  PI.  283,  4,  307, 188.    Wolf.  Eq.  PI.  137.    Plnmmer  v.  May,  1  Tes.  426. 

(»)  Beames  on  Pleas,  258. 

(!/)  Claridge  v.  Hoare,  14  Vcs.  59. 

(a)  Browiiell  v.  Curtis,  10  Paige,  210. 

(a)  Mitf.  PI.  280.    Welf.  PI.  134.    2  Eq.  Abr.  170.    Beames,  274. 

(&)  Id.  ib.    Plunket  v.  Penson,  2  Atk.  51. 

(c)  Mitf.  PI.  307. 

(d)  Id.  ib.    2  Ves.  jnn.  87. 

(e)  Jones,  t.  Strafford,  3  P.  Wms.  79.    Abraham  v.  Dodgson,  2  Atk.  157.    Dormer  v.  Fortes- 
que,  id.  282. 

(/)  Story's  Eq.  PI.  465.    Hare  on  Disc.  251.    Mazareddo  v.  Maitland,  3  Mad.  72.    Portarlinsr- 
ton  t.  Sorilby,  7  Sim.  26.    Mitf.  PI.  307,  n.  (h.)    11  Ves.  283. 

454 


Chap.  7.J  OF  THE  DIFFERENT  KINDS  OF  BILLS.  \\h 

■whole  discovery. (g)  So,  it  is  settled  that  if  a  person who  is  only  a 
witness,  submits  to  answer,  he  must  answer  fully,  for  he  ought  to  have 
objected  by  plea  or  demurrer  to  the  bill.(^) 

There  is  no  rule,  however,  preventing  an  answer  from  being  accom- 
panied by  a  plea  or  demurrer. 

Where  a  defendant  pleads  or  demurs  to  any  part  of  the  discovery 
sought  by  the  bill,  and  answers  likewise,  if  the  complainant  takes 
exceptions  to  the  answer  before  the  plea  or  demurrer  has  been  argued, 
he  admits  the  plea  or  demurrer  to  be  good ;  for  unless  he  admits  it  to 
be  good  it  is  impossible  to  determine  whether  the  answer  is  sufficient 
or  not.(i)  And  in  such  a  case,  the  defendant,  when  the  plea  is  set 
down  for  argument,  may  move  to  strike  the  case  from  the  calendar,  on 
the  ground  that  the  complainant  by  filing  exceptions  to  the  answer, 
has  admitted  the  goodness  of  the  plea.(A-) 

The  rule  is  otherwise,  however,  where  the  plea  or  demurrer  is  only 
to  the  relief,  and  not  to  any  part  of  the  discovery ;  for  the  complain- 
ant may  then  take  exceptions  to  the  answer  before  the  plea  or  demur- 
rer is  argue d.(l) 

Where  the  bill  charges  an  interest  in  the  defendant,  the  plea  must 
be  supported  by  an  answer,  (m)  But  a  plea  that  the  discovery  will 
subject  the. defendant  to  penalties  seems  not  to  require  the  support  of 
an  answer,  (n) 

It  is  to  be  observed,  there  is  a  distinction  between  the  cases  in  which 
the  defendant,  by  answer  denies  the  title  of  the  complainant,  in 
respect  of  which  the  discovery  is  sought,  and  those  in  which  he  thereby 
[*Vol.  II,  115]  denies  *the  validity  of  the  ground  upon  which  that 
title  is  alleged  by  the  complainant  to  be  founded.  Thus,  although 
the  defendant,  by  his  answer,  denies  the  title  of  the  complainant,  yet 
in  many  cases,  he  must  make  the  discovery  prayed  by  the  bill,  though 
not  material  to  the  complainant's  title ;  and  though  the  complainant, 
if  he  has  no  title,  can  have  no  benefit  from  the  discovery. (o)  But 
where  the  defendant  sets  up  a  title  in  himself,  apparently  good,  and 
which  the  complainant  must  remove  to  found  his  own  title,  the  defend- 
ant is  not,  generally,  compelled  to  make  any  discovery  not  material  to 
the  trial  of  the  question  of  title.(p)    Where  a  discovery,  however,  is  in 

.  («r)  11  Ves.  41,  43.    Coop.  Eq.  PI.  316. 
(ft)  Coop.  Eq.  PI.  316.    2  Br.  252.    1  Ves.  jnn.  292.    7  id.  288.    11  id.  42. 
(i)   Mitf.  PI.  317.    Brownell  v.  Curtis,  10  Paige,  210.    Darnell  v.  Keyny,  1  Vern.  344. 
Ik)  Brownell  v  Curtis,  supra. 

il)   Welf.  Eq.  PI.  137.    3  P.  Wins.  327,  u.  (s.)    See,  however,  3  Atk  390. 
(m)  Beames  on  Pleas,  256. 
(«)  Claridge  v.  Hoare,  14  Ves.  59. 
(o)  Mitf.  PI.  307,  n.  (h,)  310. 
(p)  Id.  311. 
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any  decree  connected  with  the  title,  it  would  seem  that  a  defendant 
cannot  protect  himself,  by  answer,  from  making  the  discovery.^)  (27) 


SECTION    IV. 


PRACTICE   UPON,    GENERALLY. 


The  case  is  never  brought  to  a  hearing  upon  a  mere  bill  of  dis- 
covery; but  as  soon  as  the  answer  is  perfected  the  defendant  is 
entitled  to  move  for  costs.(r)  (28)     But  where  the  bill  is  for  relief 

\q)  Mil.f.  PI.  307,  n.  h.  312. 

()■)  King  v.  Clark,  3  Paige,  76.    Townsencl  v.  Adam,  Walker,  356. 


(27)  If  a  defendant  rest  himself  upon  a  fact,  as  an  objection  to  further  discov- 
ery, it  ought  to  be  such  a  fact  as,  if  true,  -would  be  at  once  a  clear,  decided  and 
inevitable  bar  to  the  plaintiff's  demand.  (Methodist  Epis.  Church  v.  Jaaues,  1 
John.  Ch.  65.)  If  it  clearly  appears  that  the  case  is  not  of  equity  cognizance,  the 
answer,  required  only  for  the  purposes  of  the  particular  suit,  would  avail  nothing, 
and  is  not  necessary.     (Morton  v.  Cf-renada  Academies,  8  Smedes  &  M.  773.) 

An  answer  to  a  bill  for  a  discovery  of  the  property  of  the  defendant,  which  de- 
nies that  the  defendant  "has"  any  property,  without  denying  that  he  had  any  at 
the  time  of  filing  the  bill,  is  insufficient.  (Trotter  v.  Bunce,  1  Edw.  573.)  The 
defendant  must  confine  himself  to  the  discovery  sought,  and  has  no  right  to  set 
up,  in  his  answer,  new  and  distinct  facts.     (Hamilton  v.  Wood,  3  Edw.  134.) 

As  a  general  rule,  when  a  defendant  submits  to  answer,  he  must  answer  fully ; 
but  a  bona  fide  purchaser  may,  in  his  answer,  object  to  a  discovery  of  matter 
which  would  destroy  his  title ;  provided  the  answer  fully  denies  all  the  circum- 
stances stated  in  the  bill  which  go  to  charge  him  with  notice  of  the  plaintiff's 
equity.  (Cuyler  v.  Bogert,  3  Paige,  186.)  If  he,  by  answer,  objects  to  the  dis- 
covery of  particular  facts  stated  in  the  bill,  the  answer  as  to  part  of  those  facts 
will  overrule  the  objection.     (lb.) 

The  defendant  in  a  bill  of  discovery  is  not  bound  to  answer  any  interrogatories 
which  may  be  used  as  evidence  against  him  on  a  criminal  charge.  (Adams  v. 
Porter,  1  Cush.  170.) 

In  Pennsylvania,  under  rule  39  in  Equity,  it  is  not  competent  for  the  defendant 
in  a  bill  of  discovery,  in  aid  of  an  issue  at  law,  to  deny  the  truth  of  the  principal 
fact  upon  which  is  based  the  plaintiff's  right  to  recover,  and  to  decline  answering 
as  to  matters  which  would  tend  to  prove  the  truth  of  the  fact  so  denied.  He  must 
make  discovery  as  to  all  matters  which  would  tend  to  prove  the  plaintiff's  case  in 
the  issue  at  law.     (Bains  v.  Qoldey,  35  Penn.  State  R.  51.) 

The  answer  of  a  defendant  to  a  pure  bill  of  discovery,  when  used  on  a  trial  at 
law,  is  used  as  a  matter  of  evidence,  the  whole  of  which  is  to  be  read  as  the  testi- 
mony of  a  witness,  including  not  only  admissions  against  the  interest  of  the  de- 
fendant, but  all  assertions  in  his  favor ;  subject,  however,  to  be  credited  or  dis- 
credited in  whole  or  in  part  by  the  court  or  jury,  according  to  its  own  intrinsic 
weight,  or  its  relative  weight  in  comparison  or  connection  with  the  other  evidence 
in  the  action  at  law.     (Fant  v.  Miller,  17  Gratt.  187.) 

(28)  "Where  the  only  prayer  in  the  bill  is  for  a  discovery,  there  should  be  no 
decree  on  matters  set  forth  in  the  bill.     (Dixon  v.  Campbell,  3  Dana,  603.) 

456 


Chap.  7.]  OF  THE  DIFFERENT  KINDS  OF  BILLS.  '  ]\Q 

against  several  defendants  and  for  discovery  against  only  one,  he  can- 
not make  a  motion  for  his  costs  until  the  hearing.  The  court  will  not 
take  the  labor  of  ascertaining  whether,  under  the  prayer  for  general 
relief,  some  relief  may  not  be  given  against  him.(s) 

The  general  rule  is,  that  the  complainant  in  a  bill  of  discovery,  upon 
obtaining,  it  pays  the  defendant  his  costs. (t)  And  costs  are  given 
against  the  complainant  of  course  if  the  charges  in  the  bill  are  denied. (u) 
But  if  the  complainant,  before  filing  his  bill,  asks  a  discovery  from 
the  defendant,  who  refuses  it,  whereby  the  complainant  is  compelled 
to  come  into  equity,  the  defendant  will  not  be  allowed  costs. (v) 

Where  an  injunction  is  obtained  against  proceeding  at  law  until  an 
answer  is  obtained  to  a  bill  of  discovery,  it  is  a  matter  of  course  to  dis- 
[*Vol.  II,  116]  *solve  the  injunction  as  soon  as  the  answer  of  the 
defendant  is  perfected ;  whether  he  admits  or  denies  the  facts  charged 
in  the  bill,  (to) 

Infants  cannot  be  made  parties  to  a  bill  for  the  sake  of  discovery 
merely,  as  they  do  not  answer  on  their  own  oaths. (a;) 

After  an  original  suit  is  at  issue,  a  complainant  may  sometimes  file 
a  supplemental  bill  in  the  nature  of  a  bill  of  discovery,  for  the  purpose 
of  obtaining  evidence  in  support  of  the  matters  put  in  issue  in  the 
original  suit,  of  which  evidence  he  was  not  apprized  at  the  time  of 
filing  his  replication.  But  that  is  strictly  a  bill  of  discovery  in  aid  of 
the  original  suit,  and  should  not  pray  relief.  The  complainant  obtain- 
ing the  discovery  on  such  a  bill,  pays  the  defendant's  costs  as  on  other 
bills  for  discovery  merely.  The  bill  in  such  cases  is  in  the  nature  of  a 
supplemental  suit  for  a  discovery,  rather  than  of  a  supplemental  bill  in 
the  original  suit.(y) 

It  is  stated  to  have  been  formerly  a  frequent  practice  to  frame  a  bill 
for  discovery  only,  in  the  first  instance,  and  after  it  was  obtained,  to 
amend  the  bill  in  order  to  try  the  title  to  relief.  (2)  But  this  practice 
is  said  by  Mr.  Hare,  to  have  been  longdiscontinued.(a)  And  the  rule 
now  is,  to  allow  the  amendment  only  in  cases  where  the  equity  of  the 
complainant  has  appeared  upon  some  disclosure  in  the  answer  of  the 
defendant,  or  where  the  answer  furnishes  a  ground  for  supposing  that 

(s)  Attorney  Gen.  v.  Birch,  4  Mad.  178. 

(t)  Burnett  v.  Sanders,  4  John.  Ch.  Bep.  504.    McEhvee  v.  Sutton,  1  Hill's  Ch.  Eep.  34. 
Coop.  PI.  61. 
(«)  King-  v.  Clark,  supra. 

(v)  Id.  lb.    McEhvee  v.  Sutton,  supra.    Burnett  v.  Sanders,  supra.    1  Ves.  Jan.  423. 
(w)  King  v.  Clark,  3  Paige,  77. 
ix)  Leggett  v.  Sellon,  id.  8-1. 
(V)  Dias  v.  Merle,  4  Paige,  263. 
(z)  Mitf.  PI.  184,  n. 
(a)  Hare  on  Disc.  23. 
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the  relief  is  in  equity  and  not  at  law.(&)     In  other  cases  it  will  be 
refused,  (c) 

And  in  all  cases,  the  amendment  must  be  made  the  subject  of  a 
special  application,  and  is  not  a  motion  of  course. (d)  (29) 

(5)  Hare  on  Disc.  23.     15  Vos.  363.     Lonsada  v.  Teinplor,  2  Rnss.  564.    Crow  v.  Tyrrell. 
2  Mad.  4(i9. 

(c)  ISntterworth  v.  Baily,  15  Ves.  358.    JacUson  v.  Strong,  13  Price,  494.    1  Young  &  Jer.  577. 

(d)  Id.  ib. 


(29)  Upon  a  "bill  to  compel  a  discovery  in  aid  of  a  defence  at  law,  the  court 
will  stay  proceedings  at  law,  until  an  answer  to  the  bill  of  discovery  can  be 
obtained.     ( Wright  v.  King,  Harring.  Ch.  12.) 
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PVol.  II,  117]  CHAPTER  VIII. 

BILL  OP  INTERPLEADER. . 

Sect.  1.  Nature  and  Objects  op,  and  when  Proper. 

2.  Form  of. 

3.  Defence  to,  and  other  Proceedings  upon. 


SECTION    I. 

NATURE   AND   OBJECTS   OP,  AND  "WHEN   PROPER. 

Nature  of.]  A  bill  of  interpleader  is  where  the  complainant  claims 
no  relief  against  either  of  the  defendants,  but  where  the  defendants 
claiming  of  him  the  same  debt  or  duty  by  different  or  separate 
interests,  he  is  uncertain  with  which  of  the  claims  he  ought  to  comply ; 
in  which  case  he  may  apply  to  this  court  by  a  bill  of  this  nature,  for 
leave  to  pay  the  money  or  deliver  the  property  to  the  one  to  whom  it 
of  right  belongs,  and  that  he  may  thereafter  be  protected  from  the 
claims  of  both,  (a)  (1) 

ia)  Bedell  v.  Hoffman,  2  Paige,  199.  Welf.  Eq.  PI.  148.  Mitf.  48,  141.  Atkinson  v.  Manks, 
1  Cowen,  691.  Mount  Holly  Tnrnp.  Co.  v.  Ferree,  2  Green  (N.  J.)  117.  2  Dan.  Pr.  3d  Am.  ed. 
1659.    Story  Eq.  PI.  H  291,  292. 


(1)  A  bill  of  interpleader  may  be  filed  whenever  it  is  a  matter  of  doubt  to  which 
of  the  defendants  the  fund  in  the  complainant's  hands  actually  belongs,  so  that 
he  cannot  safely  pay  it  to  either.     (Sell  v.  Hunt,  3  Barb.  Ch.  391.) 

A  bill  of  interpleader  is  a  proper  remedy  where  suits  are  threatened  or  pending-, 
by  two  different  claimants,  against  a  party  for  the  same  debt  or  duty,  by  different 
or  separate  interests.  (Yarborough  v.  Thompson,  3  S.  &  Mar.  291.)  But  such  a 
bill  will  not  lie  after  a  judgment  at  law  upon  the  claim,  in  favor  of  either  or  both 
of  the  claimants.     (lb.     But  see  Gfriggs  v.  Thompson,  1  Geo.  Decis.  146.) 

To  justify  a  bill  of  interpleader,  there  should  be  either  some  specific  chattel,  or 
some  definite  sum  of  money,  to  which  different  parties  in  the  same  right,  or  in 
privity  of  estate,  make  claim,  and  the  person  bringing  the  bill  should  be  a  mere 
stakeholder,  having  no  interest  in  the  matter ;  so  that  when  the  court  decrees  an 
interpleader,  the  plaintiff  can  step  out  of  the  case  altogether.  (Lincoln  v.  Rut- 
land &  Burlington  JR.  M.  Co.  24  Vt.  639.) 

"Where  the  same  thing  is  claimed  by  two  or  more  persons,  by  different  or  sepa- 
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Objects  of.]  The  object  of  a  bill  of  interpleader  is  to  protect  a  com- 
plainant standing  in  the  situation  of  an  innocent  stakeholder,  and 
where  a  recovery  against  him  by  one  claimant  of  the  fund  might  not 
protect  him  against  a  recovery  by  another  claimant.(o)  (2) 

When  proper.)  (3)     A  party  who  is  taxed  in  two  different  towns  for 

(6)  Badcan  v.  Kogers,2  Paige,  209.    Green  v.  Mumford,  i  B.  I.  313. 


rate  interests,  another  person,  not  knowing-  to  which  of  the  claimants  he  ought, 
of  light,  to  render  a  debt  or  duty,  or  deliver  property  in  his  custody,  and  who 
fears  he  may  receive  injury  from  some  of  them,  may  exhibit  a  bill  of  interpleader 
against  them,     (fitrangey.  Bell,  11  Geo.  103.) 

The  parties  defendant  in  a  bill  of  interpleader  stand  before  the  court  to  litigate 
the  questions  of  right  pending  between  them,  to  the  same  extent  as  if  one  had 
brought  a  bill  against  the  other,  predicated  upon  the  same  matter  and  for  the 
same  question.  (Horton  v.  Baptist  Church,  34  Vt.  309.)  Where  one  of  the 
defendants  in  such  a  bill  was  a  church  and  society  claiming  property  under  a 
devise  in  a  will,  and  the  other  parties  were  heirs  at  law  of  the  testator,  contesting 
the  validity  of  the  devise,  it  was  held  that  they,  being  the  real  parties  in  interest, 
it  was  competent  for  them,  without  regard  to  the  complainant,  to  make  such  an 
adjustment  of  the  controversy  as  they  might  think  best,  and  so  end  the  suit.  (lb.) 

Interpleader  lies  where  two  or  more  persons  claim  the  same  thing  under  differ- 
ent titles,  or  in  separate  interests,  from  another  person,  who,  not  claiming  any 
title  or  interest  therein  himself,  and  not  knowing  to  which  of  the  claimants  he 
ought  of  right  to  render  the  duty  claimed,  or  to  deliver  the  property  claimed,  is 
either  molested  by  an  action  or  actions  brought  against  him,  or  fears  he  may 
suffer  injury  from  the  conflicting  claims  of  the  parties  against  him.  (Burton  v. 
Black,  32  Geo.  53.) 

In  Hoggart  v.  Cutts,  (1  Cr.  &  Phil.  204,)  it  is  said:  "The  definition  of  inter- 
pleader is  not,  and  cannot  now  be  disputed.  It  is  where  the  plaintiff  says,  I  have 
a  fund  in  my  possession  in  which  I  claim  no  personal  interest,  and  to  which  you, 
the  defendants,  set  up  conflicting  claims ;  pay  me.  my  costs,  and  I  will  bring  the 
fund  into  court,  and  you  shall  contest  it  between  youreelves.  The  case  must  be 
one  in  which  the  fund  is  matter  of  contest  between  two  parties,  and  in  which  the 
litigation  between  those  parties  will  decide  all  their  respective  rights  with  regard 
to  the  fund."     (See  also  2  Story  Eq.  Jur.  §  817  b  ;  id.  §§  800  to  824.) 

(2)  But  it  seems  that  where  the  double  claim  has  been  occasioned  by  the  act  of 
the  stakeholder,  he  has  no  right  to  file  a  bill  of  interpleader.  (Desborough  v. 
Harris,  31  Eng.  L.  &  Eq.  592.) 

(3)  The  Code  of  Procedure  contains  no  provision  relative  to  bills  of  interpleader. 
Section  122  provides,  however,  that  the  court  may  determine  any  controversy 
between  the  parties  before  it,  when  it  can  be  done  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights ;  but  when  a  complete  determination  of  the 
controversy  cannot  be  had  without  the  presence  of  other  parties,  the  court  must 
cause  them  to  be  brought  in.  And  where,  in  an  action  for  the  recovery  of  real  or 
personal  property,  a  person  not  a  party  to  the  action,  but  having-  an  interest  in 
the  subject  thereof,  makes  application  to  the  court  to  be  made  a  party,  it  may 
order  him  to  be  brought  in  by  the  proper  amendment. 

The  same  section  also  provides  that  a  defendant  against  whom  an  action  is 
pending  upon  a  contract,  or  for  specific  real  or  personal  property,  may,  at  any 
time  before  answer,  upon  affidavit  that  a  person  not  a  party  to  the  action,  and 
without  collusion  with  him,  makes  against  him  a  demand  for  the  same  debt  or 
property,  upon  due  notice  to  such  person  and  the  adverse  party,  apply  to  the 
court  for  an  order  to  substitute  such  person  in  his  place,  and  discharge  him  from 
liability  to  either  party,  on  his  depositing  in  court  the  amount  of  the  debt,  or 
delivering  the  property  or  its  value  to  such  person  as  the  court  may  direct ;  and 
the  court  may,  in  its  discretion,  make  the  order. 

It  has  been  held  that  the  remedy  provided  by  the  Code  is  a  concurrent  remedy 
with  the  action  of  interpleader,  but  can  only  be  taken  advantag-e  of  after  an  action 
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has  been  commenced.  (McKay  v.  Draper,  27  N.  Y.  256  ;  Patterson  v.  Pei-ry,  14 
How.  Pr.  505;  S.  C.  6  Duer,  6S6 ;  Seek  v.  Stephani,  9  How.  Pr.  193.)  The  Code 
provides  a  summary  mode  of  relief,  but  introduces  no  new  cause  of  interpleader. 
(lb.  ;  Vosburgh  v.  Huntington,  15  Ab.  254.) 

An  order  for  interpleader,  under  §  122  of  the  Code,  can  only  be  made  when  it  is 
certain  that  the  only  question  is,  whether  the  plaintiif  or  a  third  person  is  the  true 
owner  of  the  debt,  fund  or  other  property  for  which  judgment  is  demanded. 
When  it  is  insisted  that  the  defendant  is  absolutely  liable,  and  is  precluded  from 
setting-  up  the  title  of  a  third  person  as  a  defence,  his  application  to  be  discharged 
from  the  suit. should  be  denied.  (Sherman  v.  Partridge,  1  Ab.  256  ;  S.  C.  11  How. 
Pr.  154 ;  4  Duer,  646.)  It  is  only  in  an  action  against  the  defendant  himself  that 
the  question  of  his  absolute  liability  can  be  properly  raised  and  determined.  (lb.) 
When  the  action  is  for  the  recovery  of  a  debt  arising  from -the  sale  of  goods,  the 
purchaser  cannot  require  his  vendor  to  interplead  with  u,  third  person  claiming  to 
^e  the  owner  of  the  goods.  This  is  not  a  case  in  which  an  interpleader  has  ever 
been  allowed ;  nor  is  it  embraced  within  the  terms  of  the  Code.     (lb.) 

It  is  said  in  Sherman  v.  Partridge,  supra,  that  the  provisions  in  §  122  of  the 
Code  are  founded  upon  an  English  statute,  (1  and  2  William  IV,  c.  58,)  and  that 
hence- the  decisions  upon  that  statute  may  with  great  propriety  be  referred  to  as 
guides  for  the  interpretation  of  the  section. 

A  person  who  owes  a  debt,  or  has  incurred  a  liability,  and  is  unable  to  deter- 
mine, without  serious  risk,  to  which  of  several  adverse  claimants  it  should  be 
rendered,  may,  on  application  to  the  court,  compel  such  adverse  claimants  to 
interplead  and  relieve  him  from  further  responsibility.  A  mere  claim  is  ground 
of  interpleader.  (Seek  v.  Stephani,  9  How.  Pr.  193.)  But  the  plaintiif  must  show 
that  he  does  not  collude  with  any  of  the  claimants ;  that  the  claims  are  what, 
under  the  old  distinctions,  were  denominated  legal;  that  priority  should  subsist 
between  him  and  the  defendants ;  that  he  is  in  possession,  actually  or  construc- 
tively ;  that  he  does  not  claim  any  interest  in  the  property  in  dispute,  and  that  he 
can  in  no  other  way  be  protected  from  an  oppressive  or  vexatious  litigation  in 
which  he  has  no  personal  interest.     (lb.) 

It  has  been  held  that  §  122  of  the  Code  is  applicable  to  actions  in  the  inferior  as 
well  as  in  the  higher  courts.     (Sreyer  v.  MaucJi,  10  Ab.  N.  S.  343.) 

Where  the  holder  and  owner  of  a  bill  of  exchange  is  declared  a  bankrupt,  and 
it  is  a  matter  of  doubt  whether  such  bill  was  not  within  the  jurisdiction,  so  as  to 
pass  to  the  assignee  in  bankruptcy,  except  as  to  bona  fide  holders  thereof  without 
notice,  the  drawer  of  the  bill,  who  is  liable  to  pay  the  same  to  the  rightful  holder 
and  owner,  may  file  a  bill  of  interpleader  against  the  different  claimants  of  such 
bill,  to  compel  them  to  settle  the  right  to  the  same  between  themselves.  (Bell  v. 
Sunt,  3  Barb.  Ch.  391.) 

The  provision  of  §  122  of  the  Code  that,  in  actions  for  the  recovery  of  real  or 
personal  property,  third  persons,  having  an  interest  in  the  subject  matter,  may 
be  brought  in  as  parties,  upon  their  own  application,  was  only  intended  to  extend 
the  power  formerly  possessed  by  courts  of  equity,  in  this  respect,  to  the  legal 
actions  designated  ;  and  its  application  is  confined  to  the  class  of  cases  where  for- 
merly a  bill  of  interpleader  would  have  accomplished  the  same  purpose.  (Hornby 
v.  Gordon,  9  Bosw.  656.)  It  applies  only  to  actions  for  the  recovery  of  real  and 
personal  property.  (Ketiey  v.  Murray,  28  How.  243  ;  S.  C.  18  Ab.  294  ;  Tollman 
v.  Hollister,  9  How.  Pr.  508 ;  Judd  v.  Young,  7  id.  79.)  It  does  not  apply  to  an 
action  on  a  mere  money  demand.     (Kelsey  v.  Murray,  IS  Ab.  294.) 

The  action  of  interpleader  will  lie  to  protect  a  person  from  whom  several  claim, 
either  legally  or  equitably,  the  same  thing,  but  who  has  incurred  no  distinct  lia- 
bility to  either.  And  if  the  property  in  dispute  is  definite  and  certain,  that  is 
enough,  without  showing  its  exact  value.  (Cady  v.  Potter,  55  Barb.  463.)  It 
cannot  be  maintained  by  parties  who  claim  a  portion  of  the  fund  in  question, 
(lb. ;  Wakeman  v.  Dickey,  19  Ab.  24 ;  Atkinson  v.  Manks,  1  Cowen,  691 ;  Oppen- 
heim  v.  Wolf,  3  Sandf.  Ch.  571 ;  S.  C.  4  N.  Y.  Legal  Obs.  259.)  Nor  can  it  be 
maintained  by  parties  who  have  any  interest  adverse  to  the  parties  defendant ; 
for  if  there  is  relief  demanded  further  than  to  require  the  defendants  to  interplead, 
it  is  not  in  the  nature  of  a  bill  of  interpleader.  (New  York  &  New  Haven  R.  R. 
Co.  v.  Schuyler,  1  Ab.  417.) 

A  simple  bill  of  interpleader  cannot  be  sustained  by  a  party  who  has,  in  any 
way,  lent  himself  to  further  the  claims  of  either  of  the  parties  who  claim  the  fund. 
in  controversy,  or  to  aid  one  obtaining  the  possession  thereof,  to  the  exclusion  of 
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the  other.  (Marvin  v.  Ellwood,  41  Paige,  365.)  A  person  in  possession  of  a  fund, 
■who  stands  in  the  same  relation,  in  respect  to  the  fund,  to  each  of  the  parties 
claiming  it,  may  receive  an  indemnity  which  is  tendered  to  him  by  either,  and 
may  pay  over  the  fund  to  the  person  giving  such  indemnity ;  hut  upon  doing  so, 
his  right  to  file  a  bill  of  interpleader  is  determined.  (lb.)  The  relation  in  which 
an  attorney  stands  to  his  client  will  not  permit  him  to  file  an  ordinary  bill  of  inter- 
pleader, upon  every  claim  made  to  the  fund  which  has  been  collected  by  him  for 
his  client.  (lb.)  "Whether,  under  any  circumstances,  an  attorney  can  sustain  a 
bill  of  interpleader,  against  his  client  and  a  stranger,  where  the  client  is  wholly 
irresponsible,  and  where  he  refuses  to  indemnify  the  attorney  against  the  claim 
of  such  stranger  which  is  apparently  well  founded?  Qucere.  (lb.)  To  maintain 
such  a  bill,  the  complainant  must,  at  least,  show  that  he  has  good  reason  to  be- 
lieve the  adverse  claim  is  well  founded,  and  that  there  is  no  possibility  of  protect- 
ing himself  from  loss  by  any  other  means  than  by  the  interference  of  the  court, 
(lb.)  Where  the  client  of  an  attorney  assigns  the  demand  upon  which  the  suit  is 
commenced,  and  the  assignor  afterwards  attempts  to  repudiate  the  assignment,  as 
having  been  obtained  by  fraud,  or  as  being  invalid  for  any  other  cause,  the  attor- 
ney, if  he  has  not  recognized  either  the  assignor  or  the  assignee  as  his  client,  sub- 
sequent to  the  assignment,  may  file  a  bill  of  interpleader,  as  standing  in  the  same 
privity  with  each.  (lb.)  A  strict  bill  of  interpleader  cannot  be  maintained  by  a 
bailee  or  agent,  to  settle  the  conflicting  claims  of  bailor,  or  principal,  and  a 
stranger  who  claims  the  property  by  a  distinct  and  independent  title.  Neither 
can  an  attorney  maintain  such  a  bill,  to  settle  the  claim  to  money  which  he  has 
collected  for  his  client ;  where  a  mere  stranger  claims  the  money,  upon  the  ground 
that  the  security  upon  which  the  money  was  collected  was  originally  obtained  by 
his  client  wrongfully.     (lb.) 

An  action  to  compel  parties  claiming  a  particular  fund  to  interplead,  will  not  lie 
where  the  complaint  shows  that  the  plain  tiff  is  fully  advised  of  the  grounds  of  the 
different  claims,  and  his  liability  under  each  of  them.  (Morgan  v.  Fillmore,  18 
Ab.  217;  Trigg  v.  Hitz,  17  id.  436.)  One  who  has,  in  violation  of  an  injunction, 
incurred  an  obligation  by  which  he  is  liable  to  be  sued  by  different  persons  in 
reference  to  the  same  demand,  is  not  in  a  position  to  ask  the  interposition  of  the 
court  to  award  an  issue  to  be  tried  between  the  claimants.  (lb.)  Nor  can  an 
action  be  sustained  as  a  case  of  interpleader  where  the  plaintiff  denies  any  lia- 
bility to  either  of  the  defendants,  and  neither  admits  that  anything  is  due  to  one 
of  them,  nor  offers  to  bring  the  amount  in  dispute  into  court.  (McHenry  v. 
Hazard,  45  Barb.  657.)  An  action  in  the  nature  of  a  bill  of  interpleader  can  be 
sustained  only  where  the  parties  sought  to  be  interpleaded  have  some  right  or 
interest  in  the  subject  matter  of  the  action,  which  interferes  with  the  plain  tiff's 
attempt  to  establish  his  own  rights.  (lb.)  Nor  can  such  an  action  be  sustained 
where  the  plaintiff  has  rendered  himself  liable  to  two  suits  by  his  own  act.  (Mor- 
gan v.  Fillmore,  18  Ab.  217 ;  United  States  v.  Victor,  16  id.  153 ;  Desborough  v. 
Ha?ris,  31  Eng.  L.  &  Eq.  592  ;  Belcher  v.  /Smith,  9  Bing.  82  ;  Crawshay  v.  Thorn- 
ton, 7  Sim.  391 ;  Qlynn  v.  Locke,  3  Dru.  &  W.  11.)  Nor  where  he  has  incurred  a 
personal  liability  to  either  of  the  contending  parties.  (McQaw  v.  Adams,  14  How. 
Pr.  461 ;  Shaw  v.  Coster,  8  Paige,  339  ;  Poland  v.  Campbell,  12  Mee.  &  Welsb.  277.) 
So  an  action  to  compel  defendants  to  interplead  cannot  be  sustained  where  the 
plaintiff  claims  a  portion  of  the  fund  in  dispute.  (  Wakeman  v.  Dickey,  19  Ab.  24.) 
Nor  where  there  is  a  question  as  to  the  amount  of  the  fund.  (Diplock  v.  Ham- 
mond, 27  Eng.  L.  &  Eq.  202.)  Nor  by  a  common  carrier  against  the  consignor  of 
goods  in  his  possession,  and  a  third  party  who  claims  such  goods.  (McQaw  v. 
Adams,  14  How.  Pr.  461.)  Nor  can  a  debtor,  merely  served  with  a  notice  that  an 
attachment  has  been  issued  against  the  property  of  his  creditor,  maintain  an 
action  to  interplead  his  creditor  and  the  attaching  plaintiff.  (United  States  Trust 
Co.  v.  Wiley,  41  Barb.  477.)  Nor  can  the  action  be  maintained  where  the  claims 
of  the  different  parties  are  not  identical.  (Crlyn  v.  Sueslury,  11  Sim.  139.)  Nor 
by  a  purchaser  of  goods  against  his  vendor  and  a  stranger  who  claims  the  pur- 
chase money,  on  the  ground  that  the  vendor  obtained  the  goods  of  him  by  fraud. 
(Trigg  v.  Hitz,  17  Ab.  436.) 

But  the  action  will  lie  by  a  stakeholder  against  different  parties  who  claim  the 

stake.     (Hoggart  v.  Cults,  1  Cr.  &  Phil.  197.)     But  not  where  the  plaintiff  is  the 

stakeholder  in  an  illegal  wager,  (Applegarth  v.  Colley,  2  Dowl.  N .  S.  223  ;)  nor  where 

•  the  amount  of  the  stake  is  disputed.  (Diplockx.  Hammond,  27  Eng.  L.  &Eq.  202.) 

The  action  will  lie  by  a  receiver  who  has  a  fund  in  his  hands  to  which  there  are 
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different  claimants,  (Winfleldv.  Bacon,  24  Barb.  154;)  or  by  a  party  who  is  in 
danger  of  being  vexed  by  several  adverse  claimants,  whether  by  suits  already 
commenced  or  only  threatened.  (Yates  v.  Tisdalc,  3  Edw.  71.)  It'  adverse  claims 
arise  as  to  the  deposit  money  received  by  an  auctioneer,  one  party  insisting  upon 
its  return,  and  the  other  on  its  being  paid  over,  the  auctioneer  may  file  a  bill  of 
interpleader.  (Sleeker  v.  Graham,  3  Edw.  647 ;  Mitchell  v.  Hayne,  2  Sim.  &  Stu. 
63.)  Bills  of  interpleader  are  not  to  be  encouraged  where  there  is  any  other  mode 
of  adjusting  conflicting  claims  with  perfect  safety  to  the  stakeholder.  Still,  a 
party  holding  a  fund  in  which  he  has  no  interest,  and  to  which  adverse  claims  are 
set  up,  is  not  bound  to  stand  an  action  at  law,  under  a  promise  of  indemnity. 
Nor  is  he  obliged  to  exercise  any  judgment  on  the  subject  of  the  right  between 
the  parties,  when  one  threatens  or  commences  a  suit,  and  the  other  forbids  pay- 
ment,    (lb.) 

In  McKay  v.  Draper,  (27  N.  Y.  256,)  where  money  was  deposited  with  a  party, 
to  be  paid  on  certain  conditions,  and  an  action  was  brought  against  the  bailee  by 
a  third  party,  the  court  said  that  the  proper  way  for  the  bailee  to  protect  him- 
self and  the  one  who  was  entitled  to  the  money  was,  to  obtain  an  order  for  substi- 
tution, under  §  122  of  the  Code. 

In  Fletcher  v.  Troy  Savings  Bank,  (14  How.  Pr.  383,)  a  party  deposited  money 
in  a  bank,  and  transferred  his  interest  to  another.  A  receiver  of  the  property  of 
the  depositor  claimed  the  deposit,  and  the  one  to  whom  it  had  been  transferred 
brought  an  action  against  the  bank  therefor.  Held,  that  on  payment  of  the 
money  into  court,  the  receiver  should  be  substituted  as  defendant  in  place  of  the 
bank. 

A  savings  bank  that  pays  nothing  for  the  money  it  receives,  and  agrees  to  repay 
the  same  to  the  depositor,  is  not  at  liberty  to  repudiate  such  agreement  and  rela- 
tion where  the  assignee  of  the  depositor  claims  the  fund  under  the  order  of  the  lat- 
ter, and  asks  that  third  parties  claiming  such  fund  may  be  substituted  as  defend- 
ants in  its  place,  under  §  122  of  the  Code ;  because  the  nature  of  the  cause  of 
action  of  the  plaintiff  is  not  the  same  against  the  bank  as  against  the  third  parties. 
(Lund  v.  Seaman's  Bank  for  Savings,  20  How.  Pr.  461.)  Where  the  parties  sought 
to  be  substituted  under  that  section,  upon  proper  notice  served,  have  not  appeared 
upon  the  motion  and  made  their  claim,  nor  signified  its  particular  character,  nor 
their  willingness  to  assume  the  position  of  real  defendants,  nor  their  pecuniary 
ability  to  respond  for  the  costs  of  an  unsuccessful  litigation,  the  motion  will  be 
denied ;  especially  where  the  parties  sought  to  be  brought  in  are  non-residents, 
(lb.)  A  debtor  for  goods  deposited,  or  a  debtor  generally,  can  never  be  permitted 
to  volunteer,  by  plea  or  answer,  for  the  protection  of  the  claims  of  a  third  party, 
with  whom  he  has  had  no  dealings,  to  defeat  his  liability  for  the  performance  of 
his  contracts.  And  the  law  forbids  such  debtor  to  interplead  where  the  third 
party  is  not  in  privity  with  the  depositor,  but  claims  by  a  hostile  and  superior 
title.     (S.  C.  23  How.  Pr.  258.) 

In  an  action  founded  upon  a  note,  the  defendant  showed  that  the  note  was  given 
for  the  price  of  goods  sold  to  him,  and  that  a  third  person  had  sued  the  defendant 
for  the  proceeds  of  the  same  sale,  alleging  that  he  sold  the  goods  to  the  defend- 
ant in  his  own  light,  while  the  plaintiff  claimed  that  such  third  person,  in  selling 
the  goods,  had  acted  as  the  plaintiff's  agent.  Held,  that  the  case  was  a  proper 
one  for  an  order  that,  upon  the  defendant's  paying  the  amount  of  the  note  and 
interest,  into  court,  such  third  person  should  be  substituted  as  defendant,  and  the 
present  defendant  be  discharged.     (Johnston  v.  Lewis,  4  Ab.  N.  S.  150.) 

The  basis  of  an  order  of  interpleader,  to  be  made  under  §  122  of  the  Code,  is 
the  admission  and  office  of  the  stakeholder.  If  he  denies  a  liability  beyond  that 
admission,  and  such  is  claimed  against  him,  it  becomes  a  subject  of  litig-ation,  and 
the  remedy  given  by  the  section  is  not  applicable.  (Patterson  v.  Perry,  14  How. 
Pr.  505.) 

Where  a  common  carrier  had  goods  placed  in  his  charge  to  be  conveyed  to  a 
distant  port,  and  before  the  sailing  of  the  vessel  several  parties  claimed  the  goods, 
and  one  action  was  commenced  and  others  threatened ;  it  was  held  to  be  a  proper 
case  for  an  order  of  substitution.  (Schuyler  v.  Hargous,  3  Rob.  673 ;  S.  C(.  28 
How.  245.)  In  such  a  case  the  bailee  or  agent  cannot  dispute  the  title  of  the  one 
from  whom  he  received  the  property.  Hence,  such  bailee  is  not  entitled  to  an 
interpleader  to  settle  the  claims  of  the  bailor  and  one  who  claims  by  a  distinct 
title.  (Vosburgh  v.  Huntington,  15  Ab.  254.)  Nor  can  a  tenant  deny  the  title  of 
his  landlord,  nor  interplead  him  with  a  stranger.     (Seaman  v.  Wright,  12  Ab. 
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304.)     But  in  Badeau  v.  Tylee,  (1  Sandf.  Ch.  270,)  where  the  lessor  died,  and  two 
parties  claimed  the  rent,  a  bill  of  interpleader  was  sustained. 

"Where  the  defendant  gave  his  note  to  J.  as  guardian,  etc.,  and  J.  died,  and  S. 
was  appointed  guardian,  and  the  administrator  of  J.  brought  an  action  upon  the 
note,  it  was  held  that  S.  should  be  substituted.  (Van  Buskirk  v.  Roy,  8  How. 
Pr.  425.) 

In  an  action  to  foreclose  a  mechanic's  lien,  where  several  had  been  filed,  the 
defendant  alleged  that  he  was  indebted  to  the  contractor  in  a  sum  less  than  the 
plaintiff 's  claim  against  the  contractor,  and  asked  to  be  allowed  to  pay  the  bal- 
ance into  court,  and  have  the  various  claimants  substituted  as  defendants.  The 
application  was  denied.  (Chamberlain  v.  O'Connor,  8  How.  Pr.  45 ;  S.  C.  1  E.  D. 
Smith,  665.) 

The  owner  of  a  building  cannot  interplead  the  contractor  and  a  creditor  of  the 
latter,  when  he  has  ample  protection  at  law.  (Dry  Bock  Meth.  Episcopal  Church 
v.  Can;  2  Barb.  60.) 

An  order  of  interpleader  may  properly  be  granted  on  the  application  of  the 
defendants  in  an  action  for  the  foreclosure  of  a  mortgage,  the  ownership  of  which 
is  claimed  by  the  plaintiff,  who  has  possession  of  it,  though  without  any  other 
evidence  of  title,  and  also  by  the  mortgagee,  where  that  is  the  only  question  in 
dispute,  the  mortgagors  admitting  the  obligation,  and  desiring  to  pay.  (Tauton 
v.  Qroh,  39  How.  147 ;  S.  C.  8  Ab.  N.  S.  385.)  So  where  it  is  necessary  for  the 
protection  of  a  person  from  whom  several  other  persons  claim,  legally  or  equita- 
bly, the  same  thing,  debt  or  duty,  but  who  has  incurred  no  independent  liability 
to  any  one  of  them,  and  does  not  himself  claim  any  interest  in  the  matter  in  con- 
troversy between  such  other  parties.  (Cady  v.  Potter,  55  Barb.  463.)  Where  the 
subject  matter  of  such  action  is  property  which  is  definite  and  certain  in  charac- 
ter, e.  g.  twenty  shares  of  bank  stock,  that  is  sufficient  to  sustain  the  action,  and 
the  exact  value  of  the  property  is  wholly  immaterial.  (lb.)  The  fact  that  the 
bank,  whose  representatives  institute  an  action  of  interpleader,  to  determine  the 
lights  of  the  defendants,  to  stock  in  such  bank,  have  previously  recognized  one 
of  them  as  owner,  and  paid  him  dividends  thereon,  does  not  bind  them  to  any- 
thing in  the  future,  nor  does  it  either  improve  or  injure  the  rights  of  the  party  so 
recognized ;  nor  is  it  inconsistent  with  their  being  indifferent  between  the  defend- 
ants,    (lb.) 

The  only  remedy  strictly  of  right  to  a  party  sued  by  one  of  several  claimants 
of  the  same  debt  or  duty,  which  debt  or  duty  he  acknowledges  and  is  ready  to 
render,  but  knows  not  to  which  of  the  claimants  he  ought  of  right  to  render  it,  is 
by  action  in  the  nature  of  a  bill  of  interpleader.  It  is  within  the  discretion  of  the 
court  to  refuse  this  relief  upon  summary  application,  in  an  action  against  such 
party ;  and  when  granted,  it  is  equally  within  the  discretion  of  the  court,  upon 
application  and  cause  shown,  to  vacate  it.  (Barry  v.  Mutual  Life  Ins.  Co.  53 
N.  Y.  536.) 

If  a  bailee  of  property  desires  to  relieve  himself  from  the  embarrassment  of 
conflicting  claims  thereto,  and  from  the  responsibility  of  deciding  between  them, 
he  can  do  so  by  commencing  a  suit  in  the  nature  of  a  bill  of  interpleader  against 
the  several  claimants,  and  thus  have  their  rights  to  the  property  judicially  deter- 
mined.    (Ball  v.  Liney,  48  N.  Y.  6.) 

Where  two  real  estate  brokers,  on  a  sale  of  real  estate,  each  claim  commissions, 
as  being  the  procuring  cause  of  the  sale,  and  each  commences  a  suit,  in  the  same 
court,  against  the  owner,  to  recover  the  amount  of  such  commissions,  it  is  a  proper 
case  for  interpleader ;  and  the  owner  may  deposit  the  money  in  court,  and  require 
the  two  brokers  to  try  the  question  of  right  to  the  commissions.  (Breyer  v.  Ranch, 
42  How.  22 ;  S.  C.  10  Ab.  N.  S.  343.) 

Where  there  are  other  grounds  of  equitable  jurisdiction,  in  the  case,  besides  a 
mere  right,  on  the  part  of  the  plaintiff,  to  compel  the  defendants  to  interplead,  as 
where  he  is  entitled  to  relief  against  the  legal  owners  of  property,  and  the  legal 
title  is  in  dispute,  he  may  file  a  bill  in  the  nature  of  a  bill  of  interpleader,  and  for 
relief  against  both  claimants.  (Mohawk  &  Hudson  R.  R.  Co.  v.  (flute,  4  Paige, 
384.) 

A  bill  of  interpleader  may  be  entertained,  though  it  is  not  absolutely  necessary 
to  do  so  for  the  protection  of  the  complainant.  (Lazier  v.  Van  iSaun,  2  Green  Ch. 
325.)  It  is  no  objection  to  such  a  bill,  filed  by  executors,  that  it  prays  relief  on 
the  ground  that  the  estate  is  likely  to  prove  insolvent.  Nor  that  the  bill  is  filed 
after  judgment  against  the  complainants,  at  law,  without  defence  being  made, 
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where  the  defence,  in  whole  or  in  part,  was  equitable  merely.  (lb.)  The  bill 
lies  only  where  two  or  more  persons  claim  the  same  debt  or  duty  from  the  com- 
plainant, by  different  or  separate  interests.  (Hayes  v.  Johnson,  4  Ala.  267.)  Where 
two  parties  claim  of  the  complainant  the  same  demand,  a  bill  may  be  sustained  ; 
and  it  is  no  objection  that  one  claim  has  been  carried  into  judgment ;  the  ground 
of  jurisdiction  in  such  cases  being  the  doubtful  title  of  the  defendants.  (Griggs  v. 
Thompson,  1  Geo.  Decis.  146.  But  see  Yarborough  v.  Thompson,  3  S.  &  Mar.  291.) 
So  a  bill  of  interpleader  will  lie,  though  the  complainant  has  not  been  actually 
sued  by  one  of  the  claimants,  and  though  the  claim  of  one  defendant  is  legal  and 
the  other  equitable,  merely.     (Gibson  v.  Goldthwaite,  7  Ala.  281.) 

A  vendee  of  personal  property  may  file  a  bill  in  the  nature  of  a  bill  of  inter- 
pleader, against  his  vendor  and  a  third  person,  who  claim  the  property,  and  pray 
a  decree  upon  their  claims,  that  he  may  be  secure  in  the  payment  of  the  purchase 
money,  (harden  v.  Burns,  6  Ala.  362.)  Where  a  vendor  of  land  has  recovered 
judgment  for  the  purchase  money,  and  a  third  person  claims  a  prior  title  to  the 
land,  by  conveyance  from  the  vendor,  equity  will  interpose  at  the  instance  of  the 
vendee,  and  compel  the  vendor  and  such  claimant  to  interplead  and  ascertain  the 
rights  of  the  claimant.  (Sappington  v.  Rutherford,  3  Hay.  271.)  A  purchaser  in 
possession  will  not  be  allowed  to  compel  adverse  claimants  to  interplead,  that  he 
may  thereby  get  rid  of  a  purchase  he  has  made  of  the  adverse  claim,  under  which 
he  held  the  land.     (Sheliun  v.  Barmtt,  6  Monr.  592.) 

An  attorney  at  law,  who  has  collected  money,  may  file  a  bill  of  interpleader  in 
respect  to  the  same,  against  several  persons  who  claim  it  by  a  title  derived  from 
the  one  who  left  the  claims  for  collection  ;  although  he  may  be  entitled  to  retain  a 
part  for  his  services.     (Gibson  v.  Goldthwaite,  7  Ala.  281.) 

The  fact  that  the  plaintiff'  has  paid  over  the  money  to  one  of  the  defendants, 
under  a  claim  of  right  which  he  was  bound  to  submit  will  not  preclude  him  from 
sustaining  a  bill  of  interpleader.  (Nash  v.  Smith,  6  Conn.  421.)  If  one  of  the 
defendants  has  induced  the  plaintiff,  under  a  claim  of  right,  to  give  up  the 
money  in  question,  and  the  other  defendants  are  prosecuting  suits  against  him, 
for  the  same  money,  this  sufficiently  shows  that  the  plaintiff  is  embarrassed, 
(lb.) 

It  is  no  objection  to  a  bill  of  interpleader  that  the  complainant's  chance  of  suc- 
cess, in  litigating  in  respect  to  an  interest  in  other  property;  not  in  the  suit  and 
not  now  in  litigation,  might  be  increased  by  the  success  of  one  of  the  parties. 
(Openheim  v.  Leo  Wolf,  3  Sandf.  Ch.  571.) 

A  bill  of  interpleader  is  the  proper  remedy  for  one  who  holds  property  in  which 
he  has  no  interest  except  as  a  mere  trustee,  where  there  is  so  much  uncertainty  as 
to  which  of  the  parties  claiming  it  adversely  is  entitled  to  it,  that  the  holder  cannot 
decide  in  favor  of  either  without  reasonable  ground  for  appealing  a  suit  in  favor 
of  the  opposing  claimant.  (Farley  v.  Blood,  10  Foster,  354.)  To  entitle  one  to  a 
bill  of  this  nature,  he  must  be  in  a  position  in  which  he  is  liable  to  one  of  two  or 
more  persons  who  claim  from  him  the  same  debt  or  duty,  and  in  which  he  claims 
no  right  in  opposition  to  either  of  the  -claimants,  and  does  not  know  to  which  he 
ought,  of  right,  to  render  the  debt  or  duty.  (Adams  v.  jDixon,-19  Geo.  513.)  An 
executor,  standing  between  two  claimants,  one  of  whom  claims  by  title  paramount 
to  the  testator's,  and  the  other  as  a  legatee  under  the  will,  is  not  in  such  a  posi- 
tion, his  duty  being,  clearly,  to  protect  the  interest  of  the  legatees.     (lb.) 

Upon  the  general  principles  of  equity  jurisdiction  a  bank  may  be  entitled  to 
relief  by  a  bill  of  interpleader,  against  separate  and  adversary  parties  who  claim 
title  to  moneys  therein  deposited.  ((My  Bank  of  New  York  v.  Skelton,  2  Blatch. 
14.) 

A  bill  of  interpleader  will  not  be  sustained  unless  there  is  a  well  founded  appre- 
hension of  danger  from  conflicting  claims  to  the  fund  in  dispute.  (Blair  v.  Porter, 
2  Beasley,  267.) 

A  debtor,  who  has  been  served  with  a  notice  that  an  attachment  has  been 
granted  against  the  property  of  the  creditor,  has  no  standing  in  court  to  interplead 
his  creditor  and  the  plaintiffs  in  the  attachment.  ( United  States,  etc.  Co.  v.  Wiley 
41  Barb.  477.)  Where  parties  deposited  a  sum  of  money  with  a  trust  company, 
such  comjiany  giving  them  a  certificate  of  deposit  for  it,  by  which  it  agreed  to 
allow  the  depositors  interest,  at  the  rate  of  four  per  cent,  and  to  repay  the  sum 
deposited,  on  sixty  days'  notice,  with  interest,  to  the  depositors  or  their  assigns  ; 
held,  that  such  company  could  not  claim  the  right  to  interplead  the  depositors  with 
judgment  creditors  claiming  to  have  acquired  a  lien  on  the  money  deposited,  in 

Vol.  II.— 30       •  465 


\  \  7  OF  THE  DIFFERENT  KINDS  OF  BILLS.  [Book  IV. 

order  to  settle  the  equities  existing  between  such  depositors  and  creditors,  in 
respect  to  the  fund.     (lb.) 

"Where  two  persons  claim  the  same  property  in  the  hands  of  a  third  party, 
neither  of  them  can  maintain  a  bill  of  interpleader  to  determine  the  title.  In 
order  to  maintain' such  a  bill,  the  complainant  should  claim  no  right  in  the  subject 
matter,  but  should  be  liable  to  be  vexed  by  two  or  more  suits  by  different  parties 
claiming  the  same  property.     (Hathaway  v.  Foy,  40  Mo.  540.) 

"Where  the  case  presented  by  a  bill  of  interpleader  is  not  a  claim  by  different 
parties  to  the  same  fund  or  assets  in  the  hands  of  the  complainant,  for  which  he 
lias  a  right  to  ask  them  to  discharge  him  and  interplead  between  themselves,  such 
relief  will  be  denied.     (Leddel  v.  IStarr,  20  N.  J.  Eq.  [5  C.  E.  (Jr.]  274.) 

To  justify  a  bill  of  interpleader,  there  should  be  either  some  specific  chattel,  or 
some  definite  sum  of  money,  to  which  different  parties  in  the  same  right,  or  in 
privity  of  estate,  make  claim  ;  and  the  person  bringing  the  bill  should  be  a  mere 
stakeholder,  having-  no  interest  in  the  matter,  so.  that  when  the  court  decrees  an 
interpleader,  the  plaintiff  can  step  out  of  the  case  altogether.  (Lincoln  v.  Rut- 
land &  Burlington  R.  R.  Co.  24  Vt.  639.)  An  interpleader  may  be  allowed  where 
real  estate  is  the  subject  of  controvei-sy.     (Farley  v.  Blood,  10  Foster,  354.) 

In  Missouri,  a  bill  of  interpleader  may  be  maintained  against  non-residents, 
under  circumstances  otherwise  appropriate.  (Freeland  v.  Wilson,  18  Mis. 
380.) 

Section  2144  of  the  Code  of  Alabama,  which  allows  a  party,  instead  of  praying 
for  an  interpleader,  to  make  the  other  party  defend  in  his  place,  does  not  apply 
where  the  interpleader  covers  only  a  part  of  the  subject  of  the  original  suit. 
(Nelson  v.  Gforee,  34  Ala.  565.)  But  if  the  plaintiff  would  avail  himself  of  the 
above  objection,  he  must  do  so  when  the  order  of  substitution  is  first  made.  (lb.) 
To  entitle  a  defendant,  under  the  provisions  of  that  Code,  (Ala.  Rev.  Code,  §  2540,) 
to  have  another  claimant  of  the  amount  in  controversy  substituted  as  defendant, 
the  case  must  be  such  as  to  authorize  him  to  file  a  bill  of  interpleader  against  the 
plaintiff  and  such  claimant,  in  a  court  of  equity.  (Johnson  v.  Maxey,  43  Ala. 
521. 

In  Kentucky  and  Ohio,  upon  affidavit  of  a  defendant  before  answer,  in  any 
action  upon  contract,  for  the  recovery  of  personal  property,  that  some  third  party, 
without  collusion  with  him,  has  or  makes  a  claim  to  the  subject  of  the  action,  and 
that  he  is  ready  to  pay  or  dispose  thereof  as  the  court  may  direct,  the  court  may 
make  an  order  for  the  safe-keeping,  or  for  the  payment,  or  deposit  in  court,  or 
delivery  of  the  subject  of  the  action  to  such  person  as  it  may  direct,  and  an  order 
requiring  such  third  party  to  appear  in  a  reasonable  time  and  maintain  or  relin- 
quish his  claim  against  the  defendant,  and  in  the  meantime  stay  the  proceedings. 
If  such  third  party,  being  served  with  a  copy  of  the  order,  fails  to  appear,  the 
court  may  declare  him  barred  of  all  claim,  in  respect  to  the  subject  of  the  action, 
against  the  defendant  therein.  If  such  third  party  appears,  he  shall  be  allowed 
to  make  himself  defendant  in  the  action,  in  lieu  of  the  original  defendant,  who 
shall  be  discharged  from  all  liability  to  either  of  the  other  parties,  in  respect  to 
the  subject  of  the  action,  upon  his  compliance  with  the  order  of  the  court  for  the 
payment,  deposit  or  delivery  thereof.  (Code  of  Kentucky,  §  42 ;  Code  of  Ohio, 
§  42.)  Section  42  applies  to  officers  taking  property  in  execution  ;.  and  in  actions 
against  levying  officers,  the  plaintiff  in  the  execution,  etc.,  may  be  substituted  as 
defendant,  security  for  costs  being  given.  (Code  of  Kentucky,  88  43,  44 ;  Code  of 
Ohio,  §5  43,  44.) 

If  one  defendant  be  substituted,  and  security  for  costs  be  not  given  at  the  time 
of  substitution,  it  will  be  regarded  as  waived,  and  not  afterwards  required,  unless 
there  has  been  some  surprise.     (Ghinn  v.  Ghidehus,  15  B.  Mon.  585.) 

The  Code  of  Kansas  contains  the  same  provisions,  on  this  subject,  as  the  Codes 
of  Kentucky  and  Ohio.     (Code  of  Kansas,  §§  49,  50,  51.) 

In  California,  a  defendant  against  whom  an  action  is  pending,  upon  a  contract, 
or  for  specific  personal  property,  at  any  time  before  answer,  upon  affidavits  that 
a  person  not  a  party  to  the  action  makes  against  him,  and  without  any  collusion 
with  him,  a  demand  upon  the  same  contract,  or  for  the  same  property,  upon  due 
notice  to  such  person  and  the  adverse  party,  may  apply  to  the  court  for  an  order 
to  substitute  such  person  in  his  place,  and  discharge  him  from  liability  to  either 
party,  on  his  depositing  in  court  the  amount  claimed  on  the  contract,  or  deliv- 
ering the  property,  or  its  value,  to  such  person  as  the  court  may  direct ;  and  the 
court  may,  in  its  discretion,  make  the  order.     (Cal.  Pr.  Act,  §  658.) 
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the  same-  property,  which  is  only  liable  to  be  taxed  once,  and  where  it 
is  doubtful  to  which  town  the  right  to  tax  belongs,  may  file  a  bill  of 
[*Vol.  II,  118]  interpleader  *to  compel  the  collectors  of  the  tax  to 
settle  the  right  between  themselves.(r)  (4)  A  bill  of  this  nature  lies, 
though  the  party  has  not  been  sued  at  law,  or  has  been  sued  by  one 
only  of  the  conflicting  claimants ;  or  though  the  claim  of  one  of  the 
defendants  is  actionable  at  law,  and  that  of  the  other  in  equity.(d) 

To  maintain  this  bill,  the  complainant  must  be  in  possession ;  for  if 
goods  are  the  thing  in  dispute,  the  complainant  cannot  sustain  the 
suit  if  he  has  delivered  the  goods,  upon  an  indemnity,  to  one  of  the 
claimants. (e)  Therefore,  where  an  administrator  has  never  reduced 
the  assets  into  possession,  but  they  are  in  that  of  some  of  the  distri- 
butees who  claim  adversely  to  him,  he  cannot  file  a  bill  of  interpleader 
against  them.(/)  Nor  can  an  executor  file  a  bill  of  this  nature 
previous  to  taking  out  probate  of  the  will.(^)  But  it  has  been  decided 
in  Connecticut  that  if  the  complainant  has  paid  over  the  money  to  one 
of  the  defendants  under  a  claim  of  right  to  which  he  was  obliged  to 
submit,  this  will  not  preclude  him  from  sustaining  the  bill. (h)  So, 
where  a  tenant  has  paid  rent  to  one  of  the  claimants,  in  ignorance 
that  the  title  was  disputed,  he  has  been  allowed  to  compel  the 
parties  to  interplead.(i)  (5) 

(c)  Mohawk  and  Hudson  Railroad  Co.  v.  (Jlnte,  4  Paifje,  384.  Thompson  v.  Ebbets,  Hopk. 
272.    Eedfield  v.  Supervisors  of  Genesee,  1  Clarke,  42. 

(d)  Richards  v.  Salter,  6  John.  Ch.  R.  445.  Welf.  Eq.  PI.  148.  Paris  v.  Gilliam,  Coop.  Rep. 
56.  2Ves.  &B.  412.  2  Mer.  107.  Yates  v.  Bartlett,  in  Chan.  Aug.  2,  1842.  Yates  v.  TLsdale, 
3  Edw.  71.    Schnyler  v.  Pelissier,  id.  191. 

(c)  Bnrnet  v.  Auderson,  1  Mer.  405. 

(/)  Martin  v.  Maberry,  1  Dev.  Eq.  Rep.  169. 

(ff)  Mitchell  v.  Smart,  3  Atk.  606. 

(h)  Nash  v.  Smith,  6  Conn.  Rep.  421. 

(i)    Jew  v.  Wood,  1  Craig  &  Phil.  185. 


(4)  But  it  is  said,  in  Greene  v.  Mumford,  (4  R.  I.  313,)  that  it  would  seem  that 
such  a  bill  cannot  be  maintained  by  trustees,  when  the  trust  property  is  taxed  in 
two  different  towns,  against  the  respective  tax  collectors  of  those  towns,  to  compel 
them  to  litigate  the  right  to  tax  the  same  property  with  each  other,  the  tax  in  one 
town  being  different  from,  and  larger,  than  the  tax  in  the  other  ;  and  that  it  cer- 
tainly cannot  be,  where  it  appears  that  the  trust  property  is  partly  taxable  in  the 
one,  and  partly  in  the  other,  town,  and  so  is  subject  to  a  double  liability. 

(5)  A  bill  of  interpleader  will  lie  by  a  tenant,  when,  upon  the  death  of  the 
lessor,  conflicting  claims  for  the  rent  are  made  by  a  devisee  and  the  heirs  of  the 
lessor.  (Badeau  v.  Tylee,  1  Sandf.  Ch.  270.)  But  in  Seaman  v.  Wright,  (12  Ab. 
304,)  it  was  held  that  a  tenant'  cannot  deny  the  title  of  his  landlord,  nor  interplead 
him  with  a  stranger.  And  in  White  Water  Valley  Canal  Co.  v.  Comegys,  (2  Carter, 
[Ind.]  469,)  it  is  said  to  be  a  general  rule  that  no  bill  of  interpleader  lies  in  behalf 
of  a  tenant,  against  his  landlord.  And  it  is  there  said  that  in  cases  of  tenants 
seeking  relief  by  bills  of  intei-pleader,  it  must  appear  that  the  persons  claiming 
the  same  rent  claim  in  privity  of  contract  or  tenure  ;  as  in  the  case  of  mortgagor 
and  mortgagee,  or  of  trustee  and  cestui  que  trust,  or  where  the  estate  is  settled 
to  the  separate  use  of  a  married  woman,  of  which  the  tenant  has  notice,  and  the 
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A  bill  of  this  nature  will  not  lie  if  the  complainant  himself  claims 
any  interest  in  the  property  in  dispute.(A)  Nor  will  it  lie  if  the  com- 
plainant is  obliged  to  admit  that,  as  to  either  of  the  defendants,  he  is 
a  wrong-doer.  (I)  Neither  can  a  sheriff,  who  by  virtue  of  an  execution, 
levies  upon  property  claimed  by  a  third  person,  file  a  bill  of  inter- 
pleader against  such  third  person  and  the  plaintiff  in  the  execution, 
to  have  them  settle  the  right  to  the  property  between  them- 
selves.^) (6)  Nor  can  such  a  bill  be  sustained  where,  from  the  bill 
itself,  it  appears  that  one  of  the  defendants  is  clearly  entitled  to  the 
debt  or  duty  claimed,  to  the  exclusion  of  the  other,  (n) 

If  the  complainant  shows  no  right  to  compel  the  defendants  to 
interplead,  whatever  rights  they  may  claim,  each  defendant  may 
demur,  (o) 

(It)  Hitchell  v.  Hayne,  2  Sim.  &  Stti.  63.    Atkinson  v.  Manks,  1  Cowen,  691. 

(I)  Shaw  T.  Coster,  8  Paige,  339.  Qtiinn  v.  Green,  1  Ired.  Ch.  229.  Mount  Holly  Turnp. 
Co.  v.  Ferree,  2  Green  (N.  J.)  117. 

(m)  Id.  ib.  Qninn  v.  Green,  1  Ired.  Ch.  229.  Qninn  v.  Patton,  2  id.  48.  But  see  Storrs  v. 
Payne,  4  Hen.  &  M.  506. 

(m)  Mohawk  and  Hudson  Railroad  Co.  v.  Clute,  4  Paige,  384. 

(0)  Well'.  Eq.  PI.  152,  153. 


husband  has  been  in  the  receipt  of  the  rent.  In  such  a  case  the  tenant  puts  him- 
self upon  the  mere  uncertainty  of  the  person  to  -whom  he  is  to  pay  rent,  and  affirms 
the  title  of  his  landlord. 

(6)  "Where  several  executions  against  the  same  judgment  debtor  come  to  the 
hands  of  the  sheriif,  and  he  sells  the  same  property  under  them  all,  he  may  file  a 
bill  in  chancery  calling  on  the  judgment  creditors  to  interplead  and  settle  their 
respective  priorities.    \Lawson  v.  Jordan,  19  Ark.  297.) 

"Where  the  landlord  makes  a  claim  for  rent,  upon  the  sheriff,  who  has  levied  an 
execution  upon  the  goods  of  the  tenant,  which  claim  the  execution  creditor  has 
not  disputed,  although  it  may  be  disputable,  either  as  to  the  amount  or  as  to  the 
lien  upon  the  property  for  its  payment,  the  sheriff  cannot  have  an  interpleader, 
unless  the  landlord  also  claims  part  of  the  property ;  as  the  claim  made  is  not  a 
claim  to  chattels  of  the  complainant,  or  to  the  proceeds  by  reason  of  their  being 
his  property.     (Bateman  v.  Farnsworth,  5  Hurl.  &  Nor.  966.) 

A  bill  of  interpleader  does  not  lie  by  a  sheriff,  against  several  creditors,  where 
a  controversy  arises  as  to  the  application  of  the  money  in  his  hands,  derived  from 
the  sale  of  a  debtor's  property  on  execution.  His  remedy  is  by  an  application  to 
the  summary  jurisdiction  of  the  court  from  which  the  process  issues.  (Parker  v. 
Barker,  42  N.  H.  78.) 

A  sheriff,  in  possession  of  goods  under  a  writ  of  fi.  fa.,  was  served  with  notice 
of  an  adjudication  in  bankruptcy,  against  the  debtor,  and  notice  by  the  assignee  to 
quit  possession.  The  execution  creditor  then  obtained  an  order  requiring  the 
sheriff  to  make  a  return  to  the  writ.  Held,  that  the  sheriff  was  entitled  to  file  a 
bill  of  interpleader  against  the  assignee  and  the  execution  creditor.  (Child  v. 
Mann,  Law  Rep.  3  Eq.  806.) 

In  Parker  v.  Barker,  (42  N.  H.  89,)  it  is  said  by  Bell,  Ch.  J.  :  "  The  fact  that, 
with  the  exception  of  the  doubtful  cases  in  Connecticut,  no  case  of  an  interpleader 
bill  has  been  maintained  by  a  sheriff,  in  a  case  of  this  kind,  though  the  occasions 
for  them  must  have  been  always  extremely  frequent,  is  conclusive  that  redress 
and  relief  must  have  been  sought  and  found  elsewhere  than  in  courts  of  equity. 
Besides,  we  think  no  community  would  have  submitted  to  so  tedious  and  expen- 
sive a  method  of  settling  the  question  how  money,  coming  into  an  officer's  hands 
by  levy  of  execution,  should  be  disposed  of."     (See  Nash  v.  Smith,  6  Conn.  421.) 
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To  maintain  a  bill  of  interpleader,  it  is  necessary  the  complainant 
should  be  uncertain  to  whom  the  right  belongs.  Thus,  it  has  been 
[*Vol.  II,  119]  said  that  a  ^person  who  has  accepted  a  bill  for  a 
drawer  who  afterwards  becomes  a  bankrupt,  cannot  compel  the  bona 
fide,  holder  without  notice,  and  the  assignees  of  the  bankrupt,  to 
interplead^  p) 

And  bills  of  interpleader  do  not  ordinarily  lie  except  in  cases  of 
privity  of  some  sort  between  all  the  parties— such  as  privity  of  estate, 
or  title,  or  contract — and  where  the  claim  is  all  of  the  same  nature ; 
for  where  the  claimants  assent  their  rights  under  adverse  titles,  and 
not  in  privity,  and  where  their  claims  are  of  different  natures,  the  bill 
cannot  be  maintained.(g)  Thus,  a  tenant  liable  to  pay  rent  may  file 
a  bill  of  interpleader,  where  there  are  several  persons  claiming  title  to 
it  in  privity  of  contract,  or  of  tenure,  to  compel  them  to  ascertain  to 
whom  it  is  properly  payable. (r)  But  if  a  mere  stranger  should  set  up 
a  claim  to  the  rent  by  a  title  paramount,  and  not  in  privity  of  contract 
or  tenure  ;  or  a  claim  of  a  different  nature — such  as  a  claim  to  mesne 
profits  in  virtue  of  his  title  paramount — no  bill  of  interpleader  would 
lie  on  behalf  of  the  tenant ;  for  the  debt  or  duty  is  not  of  the  same 
nature.(s) 

But  if  a  person  who  has  a  legal  demand  for  a  sum  of  money  assigns 
his  interest,  the  debtor  may  compel  the  assignor  and  assignee  to  inter- 
plead.^) So  an  auctioneer  may  maintain  a  bill  of  interpleader  between 
a  vendor  and  purchaser,  who  both  claim  the  deposit  money  at  a  sale  ; 
he  being  deemed  an  agent  for  both  parties. (u)  Again,  a  captain  of  a 
ship  may  maintain  such  a  bill  where  parties  claim  adversely  under 
the  bill  of  lading,  but  not  where  the  adverse  claims  are  not  under  the 
bill  of  lading,  but  paramount  to  it.  (2)  So  an  agent  who  has  received 
bills  of  exchange  to  procure  payment  for  his  principal,  may  compel 
the  principal  and  a  claimant,  and  a  creditor  of  the  claimant,  to  inter- 
plead.^) (7) 

[p)  Welf.  Eq.  PI.  152. 

(?)  Coop.  Eci.  PI.  48.  Mitf.  142.  Welf.  PI.  152.  Duney  v.  Angove,  2  Ves.  jun.  304  Story's 
Eq.  Pi.  239.  2.  Dan  Pr.  3d.  Am.  ed.  1662.  Slaney  v.  Sidney,  14  Mee.  &  W.  801.  Crawshay  v. 
Thornton.  7  Sim.  391.    Jew  v.  Wood,  3  Beav.  579.    S.  C.  1  Craig  &  Phil.  185. 

(r)  Welf.  Eq.  PI.  152,    Story's  PI.  239. 

is)   Story's  Eq.  PI.  239. 

(*)    East  India  Co.  v.  Edwards,  18  Ves.  377. 

{u)  Farebrother  v.  Prattent,  Daniel's  Eep.  64. 

(»)  Lowe  v. — ,  3  Mad.  277.    Mont.  Eq.  Dig.  236. 

(lii)  Stevenson  y.  Anderson,  2  Ves.  &  B.  407. 


(7)  A  mere  agent,  having  a  fund  in  his  hands,  as  such,  which  is  claimed  by  a 
third  person,  cannot  file  a  bill  of  interpleader.  He  cannot  be  converted  into  a 
trustee,  by  notice.     (Gfibson  v.  Gfoldthwaite,  7  Ala.  281.)    But  it  seems  that  where 
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A  tenant  cannot  maintain  interpleader  in  a  dispute  between  his 
landlord  and  a  person  claiming  adverse  to  the  landlord,  where  the 
landlord  has  not  done  any  act  to  embarrass  the  tenant. (w)  But  where 
there  are  several  persons  claiming  title  to  the  rent  in  privity  of  con- 
tract or  of  tenure,  and  where  the  lessor  has  done  an  act  to  embarrass 
the  tenant,  he  may  maintain  a  bill  of  interpleader.^)  So  the  lessee 
of  a  cestui  que  trust  may  sustain  such  a  bill  in  a  dispute  between  the 
[Vol.  II,  120]  trustee  and  cestui  *que  trust.{z)  And  if  a  landlord  grant 
rent-charges  to  different  persons  who  claim  the  rent,  the  lessee  may 
sustain  a  bill  of  interpleader ;  the  double  demand  being  caused  by  the 
act  of  the  landlord.(a)  Upon  the  same  principle,  if  after  the  lease  the 
landlord  assigns  his  interest  and  the  rent  is  claimed  by  the  landlord 
and  by  the  assignee,  interpleader  lies.  (5)  And  the  same  remedy  is 
open  to  the  tenant  where  the  landlord  takes  the  benefit  of  an  insol- 
vent act  after  the  lease,  and  the  rent  is  claimed  by  the  insolvent  and 
his  trustees. (c)  (8)  So  an  insurance  company  may  compel  a  landlord 
and  tenant  who  claim  the  proceeds  of  a  fire  policy,  the  one  at  law  and 
the  other  in  equity,  to  interplead.^) 

It  is  not  necessary  to  file  a  bill  of  interpleader  where  the  holder  of 
the  fund  is  already  a  party  to  a  suit  in  this  court  brought  by  one 
claimant  against  the  other,  to  settle  the  right  to  the  fund  in  his  hands. 
The  holder  of  the  fund  in  such  a  case  should  apply  by  petition  in  that 

ix)  Dungy  v.  Angove,  2  Ves.  jnn.  304,  310.    Johnson  v.  Atkinson,  3  Anst.  798. 
(y)  2  Ves.  jnn.  312.    Mitf.  PI.  142.     Jew  v.  Wood,  1  Craig  &  Phil.  185.    Cowton  v.  Williams, 
2  Ves.  1U7.    Clarke  v.  Byno,  13  id.  303. 
(s)  Wood  v.  Kave,  cited  2  Ves.  jnn.  305. 

(a)  Cowton  v.  Williams,  9  Ves.  107.    Angel  v.  Hadden,  15  id.  244.    2  Bro.  C.  C.  149. 
(6)  Clarke  v.  Bvne,  13  Ves.   383. 

(c)  Cowton  v.  Williams,  9  Ves.  107.    13  id.  385. 

[d)  Paris  v.  Gilham,  Coop.  Ca.  in  Ch.  56. 


■the  claimant  claims  title  derived  from  the  principal,  a  bill  of  interpleader  will  lie. 
(lb.) 

Where  an  agent  for  the  collection  of  a  debt,  merely,  takes  in  payment  a  note 
payable  to  himself,  and  transfers  it,  and  the  holder  brings  suit  thereon,  against 
the  maker,  and  the  principal  also  sues  upon  the  original  debt,  the  defendant  can- 
not file  a  bill  of  interpleader  against  the  plaintiffs  in  both  suits  ;  as  the  taking  of 
the  note  by  the  agent,  being  without  authority,  in  no  way  affects  the  rights  of  the 
principal.     (Corning  v.  Strong,  1  Smith,  [Ind.]  197.) 

(8)  In  Crane  v.  But?-ager,  (1  Smith,  [Ind.]  156,)  an  administrator  leased  lands 
belonging  to  the  estate  of  his  intestate,  and  afterwards  the  heirs  made  a  claim 
upon  the  tenant  for  use  and  occupation  of  the  premises.  Held,  that  the  two  claims 
not  being  for  the  same  debt,  a  bill  of  interpleader  would  not  lie  at  the  instance  of 
the  tenant. 

It  seeins  that  there  can  in  no  case  be  an  interpleader  on  a  claim  for  rent.  (Bate- 
man  v.  Farnsworth,  2  Hurl.  &  Nor.  966.) 

Where  a  tenant  finds  that  there  are  claimants  to  the  property,  he  should  file  a 
bill  of  interpleader,  making  all  the  adverse  claimants  parties  thereto,  and  offer  to 
pay  the  rents  into  court,  to  abide  the  nltimate  decision  of  the  case.  (McBevitt  v. 
Sullivan,  8  Cal.  592.) 
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suit,  for  leave  to  pay  the  fund  into  the  court,  to  abide  the  event  of  the 
litigation  between  the  other  parties.(e) 

Finally,  it  is  laid  down  as  the  rule  here  that  bills  of  interpleader 
should  not  be  filed  except  in  cases  where  the  complainant  can  in  no 
other  way  be  protected  from  an  unjnst  litigation  in  which  he  has  no 
interest.(/) 

A  bill  of  interpleader  ought  to  be  filed  immediately  after  or  before 
the  commencement  of  proceedings  at  law,  and  should  not  be  delayed 
until  after  a  verdict  or  judgment  has  been  obtained.(^)  (9) 


SECTION    II. 


FORM   OP. 


In  a  bill  of  interpleader  the  complainant  must  show  that  he  is  a 
mere  stakeholder,  having  no  personal  interest  in  the  controversy 
between  the  parties  claiming  the  funds  in  his  hands,  and  that  their  re- 
spective claims  against  him  are  of  the  same  nature  and  character. (h)  (10) 

(e)  Bedell  v.  Hoffman,  2  Paige,  199. 
(/)  Badean  v.  Rodgers,  2  Paige,  209. 

iff)  Cornish  v.  Tanner,  1  Young  &'Jer.  333.    Union  Bank  v.  Kerr,  2  Md.  Ch.  Decis.  460. 
(ft)  Shaw  v.  Coster,  8  Paige,  339.    Story's  Eq.  PI.  238.    Mohawk  &  Hudson  Bailroad  Com- 
pany y.  Clate,  4  Paige,  384. 

(9)  It  is  no  objection  to  a  -bill  of  interpleader  that  it  is  filed  after  verdict  at  law, 
where  the  effect  of  the  action  at  law  was,  to  ascertain  the  quantum  of  damages 
due  on  the  claim  of  the  plaintiff  at  law.  (Hamilton  v.  Marks,  19  Eng.  L.  &  Eq. 
821.) 

(10)  The  allegations  in  every  bill  of  interpleader  should  be:  1.  That 'two  or 
more  persons  have  preferred  a  claim  against  the  plaintiff;  2.  That  they  claim  the 
same  thing ;  3.  That  the  complainant  has  no  beneficial  interest  in  the  thing 
claimed ;  and  4.  That  he  cannot  determine,  without  hazard  to  himself,  to  which 
of  the  two  defendants  the  thing  of  right  belongs.  (Atkinson  v.  Manks,  1  Cowen, 
691.     See  New  York  &  Neio  Haven  R.  R.  Co.  v.  Schuyler,  1  Ab.  417.) 

The  party  bringing  the  action  must  be  ignorant  of  the  rights  of  the  respective 
parties.  (Wilson  v.  Duncan,  11  Ab.  3;  Bell  v.  Hunt,  3  Barb.  Ch.  391 ;  Shaw  v. 
Coster,  8  Paige,  339.) 

The  complainant  in  a  bill  of  interpleader  need  not  set  out  the  opposing  claims 
■with  particularity.  It  is  sufficient  if  he  shows  satisfactorily  that  there  are  oppos- 
ing claims,  against  which  he  is  entitled  to  protection.  (Lozier  v.  Van  Saun,  2 
Green  Ch.  325.) 

A  bill  of  interpleader  admits  that  the  complainant  has  no  right  to  the  fund  in 
controversy ;  and  after  bill  filed,  he  cannot  set  up  a  right  in  himself  to  it.  (Ander- 
son v.  Wilkinson,  10  S.  &  Mar.  601.)  The  plaintiff  should  negative  any  interest 
in  himself  in  the  matter,  and  show  that  he  is  a  mere  stakeholder.  (2  Dan.  Pr.  3d 
Am.  ed.  1668 ;  Story  Eq.  PL  §§  292,  297 ;  Lincoln  v.  Rutland  &  Burlington  R.  R. 
Co.  24  Vt.  639 ;  Shaw  v.  Coster,  8  Paige,  339 ;  Badeau  v.  Rogers,  3  id.  209 ;  Big- 
nold  v.  Audland,  11  Sim.  23  ;  Moore  v.  Usher,  7  id.  383  ;  Stuart  v.  Welch,  4  M.  & 
C.  305 ;   Toulmin  v.  Reid,  14  Beav.  499 ;  Diplock  v.  Hammond,  2  S.  &  G.  141.) 
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[*Vol.  II,  121]  And  the  ^complainant  must  show  that  he  is  ignorant 
of  the  rights  of  the  respective  parties  who  are  called  upon  by  him  to 
interplead. (11)  Or  that  at  least  there  is  some  doubt,  in  point  of  fact, 
to  which  claimant  the  debt  or  duty  belongs ;  so  that  he  cannot  safely 
pay  or  render  it  to  one,  without  risk  of  being  made  liable  for  the 
same  debt  or  duty  to  the  other.  And  therefore  if  the  complainant 
states  a  case  in  his  bill  which  clearly  shows  that  one  defendant  is 
entitled  to  the  debt  or  duty,  and  that  the  other  is  not,  both  defendants 
may  demur.  The  one,  upon  the  ground  that  the  complainant  has  a 
perfect  defence  at  law  against  his  claim  ;  and  the  other,  on  the  ground 
that  the  complainant  has  neither  a  legal  or  an  equitable  defence  to  his 
claim,  and  has  therefore  no  right  to  call  upon  him  to  interplead  with 
a  third  person  who  claims  without  right. (i)  (12) 

Another  objection  equally  fatal  will  be,  that  the  complainant  shows 
no  right  to  compel  the  defendants  to  interplead,  whatever  rights  they 
may  claim  ;  for  otherwise  the  bill  will  be  dismissed,  however  proper, 
in  other  respects,  the  case  might  be  for  an  interpleader,  (k) 

The  claims  of  the  defendants  should  also  be  specifically  set  forth,  so 
that  they  may  appear  to  be  of  the  same  nature  and  character  and  the 
fit  subject  of  a  bill  of  interpleader.(^)  (13) 

The  bill  should  also  show  that  there  are  proper  persons  in  esse, 

(i)  Shaw  v.  Coster,  8  Paise,  339.  Mi  tf.  PI.  142.  Story's  Eq.  PI.  238.  2  Dan.  Pr.  3d  Am.  ed. 
1660  ;  Parker  v.  Barker,  42  X.  H.  93  ;  4  Paige,  284. 

(k)  Mitf.  Eq.  PI.  142.     Story's  Eq.  PI.  240. 

(I)  Story's  Eq.  PI.  238.  2  Dan.  Pr.  3d  Am.  ed.  1668  ;  Mitf.  Eq.  PI.  142  :  Hoggart  v.  Cutts. 
1  Cr.  &  Phil.  197  ;  2  Story  Eq.  Jur.  55  807  to  821. 


(11)  It  seems  that  the  affidavit,  upon  -which  an  order  of  interpleader  is  based, 
need  not  assert  ignorance  on  the  part  of  the  defendant  of  the  rights  of  the  re- 
spective claimants,  hut  is  sufficient  if  it  shows  :  1.  The  existence  of  an  action  on 
contract.  2.  A  claim  of  the  money  or  debt  involved,  by  one  who  is  not  a  party 
to  the  action.  3.  Absence  of  collusion.  4.  Indifference  to  the  claims  of  the  con- 
testants. 5.  Want  of  interest  in,  or  claim  upon,  the  money  involved.  (Dreyer  v. 
Ranch,  10  Ab.  N.  S.  343 ;  S.  C.  42  How.  22.) 

(12)  Where  a  bill,  filed  by  one  in  possession  of  a  fund  which  he  alleges  is  claimed 
by  two  persons  whom  he  calls  upon  to  intei-plead  and  settle  the  matter  of  right 
between  them,  so  that  he  may  be  indemnified,  shows,  affirmatively,  that  neither 
of  the  defendants  is  entitled  to  the  money,  a  demurrer  .by  one  of  them  will  be 
sustained,  which  will  virtually  decide  the  cause,  as  to  both.  (Barker  v.  Swain, 
4  Jones  Eq.  [N.  C]  220.) 

(13)  But  it  is  not  incumbent  upon,  nor  indeed  proper  for,  the  plaintiff  to  state 
the  respective  cases  of  the  interpleading  defendants.  These  must  be  stated  by 
the  defendants  themselves,  in  their  answers  ;  and  they  may  also  raise  an  objection 
to  the  suit  on  the  ground  either  that  the  case  is  not  one  proper  for  a  bill  of  inter- 
pleader, or  that  the  plaintiff  is  acting  in  collusion  with  one  of  the  defendants. 
(Stafham  v.  Hall,  1  Tur.  &  Russ.  30;  Toulmin  v.  Reid,  14  Beav.  490.) 

The  plaintiff  need  not  set  out  the  facts  on  which  the  claims  of  the  defendants  are 
based.  It  is  sufficient  to  state  the  nature  of  their  claims.  (Shaw  v.  Coster,  8  Paige, 
339  ;  Lozier  v.  Van  Saun,  2  Green  Ch.  325.) 
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capable  of  interpleading,  and  of  setting  up  opposite  claims  ;  for  other- 
wise the  objects  of  the  bill  would  be  unattainable. (in) 

The  bill  would  be  equally  defective  if  it  did  admit,  and  show  a  title 
in  each  of  the  claimants. (n)  (14) 

Affidavit  of  non-collusion.]  The  complainant,  in  a  bill  of  this  nature, 
must  annex  to  his  bill  an  affidavit  that  there  is  no  collusion  between 
him  and  any  of  the  other  parties,  (t>)  And  the  want  of  that  affidavit  is 
clearly  a  cause  of  demurrer. (p)  But  in  cases  where  the  bill  is  sworn 
to,  it  seems  unnecessary  to  annex  an  affidavit.  It  would  probably  be 
sufficient  to  make  the  statement  in  the  bill  itself.(15) 

The  court  will  not  determine,  upon  counter  affidavits,  whether  the 
affidavit  denying  collusion  is  false. (q)  But  where  there  is  a  suspicion 
of  collusion,  the  court  will  direct  an  inquiry  into  the  circumstances. (r) 
[*  Vol.  II,  122]  *The  affidavit  need  not  state  that  the  bill  is  filed  at 
the  complainant's  expense. (s)  Nor  need  the  complainant  swear 
that  the  bill  was  filed  without  the  knowledge  of  either  of  the  defend- 
ants, (t) 

Offer  to  bring  money  into  court.]  The  complainant  in  a  bill  of  inter- 
pleader must  also  offer  to  bring  the  fund  in  dispute  into  court  to  enable 
the  court  to  compel  a  compliance  with  such  offer,  upon  the  application 

(m)  111.  239.     Mctcalf  v.  Hewer,  1  Ves.  243     10  8m.  &  Mar.  482. 
(»)  Id.  2411.    2  Story's  Eqnitv,  «  S21.    East  India  Co.  v.  Edwards,  18  Ves.  377. 
\o)  Shaw  v.  Coster,  8  Paige,"  339     Jlitf.  PI.  143.    Atkinson  v.  Hanks,  1  Cowen,  691.    Gibson 
v    Goldthwaite,  7  Ala.  281  ;  Farley  v.  Blood,  10  Foster,  354. 
(p)  Mitf.  143.    Metcalf  v.  Harvey,  1  Ves.  248. 
lg)  Langston  v  Boylston,  2  Ves.  Jan.  101. 
(»■)   Dungey  y.  Angove,  id.  304. 
(s)  Mctcali'v.  Hervey,  1  Ves.  248. 
{t)  Stevenson  v.  Anderson,  2  Ves.  &  B.  410. 


(14)  A  bill  of  interpleader  must  admit  a  rig-lit  in  two  claimants,  and  show  two 
claimants  in  existence,  capable  of  interpleading-.  (Browning  v.  Watkins,  10 
S.  &  Mar.  482.)  The  plaintiff  must  state  his  own  rights,  and  the  several  claims 
of  the  defendants,  and  pray  that  they  may  interplead,  so  that  the  court  may  adjudge 
to  whom  the  thing  in  controversy  belongs,  and  the  plaintiff  may  be  indemnified. 
(2  Dan.  Pr.  3d  Am.  ed.  1668 ;  2  Story  Eq.  PI.  §  292.) 

(15)  A  simultaneous  offer  by  the  possessor  of  the  fund,  to  both  claimants  of  the 
fund,  to  pay  it  over  to  either  who  will  fully  indemnify  him,  and  save  the  expense 
of  filing  an  interpleading  bill,  will  not  be  deemed  collusion,  where  both  neglect 
and  refuse  to  give  such  indemnity ;  and  where  both  claimants  consent  to  give 
such  indemnity  he  can  safely  receive  it  from  either.  (Marvin  v.  Ellwood,  11 
Paige,  365.) 

Upon  a  motion  to  dissolve  an  injunction,  it  is  not  the  proper  time  to  object  to 
the  form  of  the  plaintiff's  affidavit  denying  collusion;  but  any  such  objection 
should  be  taken  on  demurrer,  when  the  court  might  grant  leave  to  amend  the 
affidavit.     (Hamilton  v.  Marks,  19  Eng.  L.  &  Eq.  321.) 

A  bill  of  interpleader  must  deny  collusion  with  either  party.  (Shaw  v.  Coster, 
8  Paige,  339 ;  Marvin  v.  Ellwood,  11  id.  365 ;  Atkinson  v.  Manks,  1  Cowen,  754 ; 
Wilson  v.  Duncan,  11  Ab.  7.1 
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of  either  of  the  other  parties,  (u)  (16)  And  it  is  said  by  Lord  Redes- 
dale,  that  if  he  does  not  do  so  it  is  perhaps  in  strictness  a  ground  of 
demurrer,  (v)  But  in  a  recent  case  it  was  decided  that  a  demurrer 
would  not  lie  in  such  a  case,  although  the  complainant  must  pay  the 
money  in  before  taking  any  steps  in  the  cause. (w) 

If  the  claim  is  for  goods,  it  is  not  sufficient  to  offer  to  bring  the  value 
of  the  goods  into  court.  (*) 

Prayer.~\  The  bill  prays  that  the  defendants  may  interplead,  so 
that  the  court  may  adjudge  to  whom  the  money  or  property  belongs; 
and  that  the  complainant  may  be  indemnified. (y)  If  any  suits  at  law 
are  brought  against  the  complainant,  the  bill  may  also  pray  for  an 
injunction  to  restrain  the  claimants  from  proceeding  until  the  right  is 
determined. (z)  But  in  general  the  money  must  be  brought  into  court 
before  the  court  will  act  on  this  part  of  the  prayer,  (a) 


SECTION    III. 

DEFENCE  TO,  AND  OTHER  PROCEEDINGS  UPON. 

Defence  to.]  If  the  bill  does  not  show  a  right  to  compel  the  defend- 
ants to  interplead,  a  demurrer  lies,  (b)  And  if  the  bill  does  not  show 
that  each  of  the  defendants  claims  a  right,  both  of  them,  as  already 
stated,  may  demur. (c)  We  have  also  seen  that  the  want  of  an  affidavit 
of  non-collusion  is  a  ground  of  demurrer. (d) 

*And  it  is  to  be  observed,  that  wherever  the  objec-  [*Vol.  II,  123] 
tion  to  a  bill  of  this  nature  appears  upon  its  face,  such  objection  should 
be  raised  by  demurrer.     For  if  the  defendants,  instead  of  demurring, 

(«)  Mohawk  &  Hudson  Rail  Road  Co.  v.  Clnte,  4  Paige,  384.  Coop:  Eq.  PI.  49.  Mitf.  49,  143. 
Shaw  v  Coster,  8  Paige,  339.  McGarrah  v.  Prattler,  1  Blackf.  299  ;  Parker  v.  Barker,  42  N. 
H.  78. 

(»)  Mitf.  143.    McGarrah  v.  Prather,  supra ;  Shaw  v.  Chester,  2  Edw.  405. 

(to)  Menx  v.  Bell,  (i  Sim.  175.    Nash  v.  Smith,  6  Coim.  421. 

ix)  Burnett  v.  Anderson,  1  Mer.  405. 

(y)  Wolf.  Ell.  PI.  156.    Mitf.  49. 

(z)  Mitf  49 

(«)  Story's  Eq.  PI.  241.    Wyat's  Prac.  Reg.  78,  79.    4  Paige,  384,  391.    6  John.  Ch.  Rep.  445. 

(!>)  Mitf.  PI.  142.    Welf.  Eq.  PI.  156.  v 

(c)  Ante,  pp.  120, 121. 

(d)  Ante,  p.  121. 


(16)  The  plaintiff  should  not  only  offer,  by  his  bill,  to  bring-  the  fund  into  court, 
but  should  obtain  an  order  to  that  effect,  and  comply  with  it,  before  proceeding 
in  the  cause.     ( Williams  v.  Walker,  2  Rich.  Eq.  291.) 
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put  in  an  answer  insisting  that  the  bill  is  improperly  filed,  they  will 
only  be  allowed,  upon  the  dismissal  of  the  bill,  the  costs  to  which  they 
would  have  been  entitled  upon  the  allowance  of  a  demurrer. (e) 

The  defendants  may  also  put  in  an  answer  admitting  or  denying 
the  facts  stated  in  the  bill. (17)  And  it  is  settled  that  if  the  defend- 
ants, or  either  of  them,  deny  the  allegations  in  a  bill  of  this  nature,  or 
set  up  distinct  facts  in  bar  of  the  suit,  the  complainant  must  reply  to 
the  answer,  and  close  the  proofs,  in  the  usual  manner,  before  he  can 
bring  his  cause  to  a  hearing.  (/) 

If  one  of  the  defendants,  in  a  bill  of  interpleader,  in  his  answer, 
makes  a  claim  against  the  complainant  beyond  the  amount  admitted 
to  be  due  and  paid  into  court,  and  which  is  not  claimed  by  the  other 
defendants,  he  will  be  permitted  to  proceed  at  law  to  establish  his  right 
to  that  part  of  his  demand  which  is  not  in  controversy  with  the  other 
defendants,  (g) 

Paying  money  into  court — Injunction.]  The  complainant  in  a  bill  of 
interpleader,  must  bring  the  fund  in  dispute  into  court  before  he  can 
be  allowed  to  take  any  steps  in  the  cause. (A)  Therefore,  until  the 
money  is  brought  in,  an  injunction  cannot  be  issued.(i)  The  common 
order  for  an  injunction  upon  a  bill  of  this  nature  is,  that  it  issue  upon 
the  complainant  paying  the  money  into  court.  This  is  a  condition 
precedent ;  and  an  order  for  an  injunction  not  containing  it  will  be 
discharged.  (Jc)  If  the  money  cannot  be  paid  in,  in  time  to  stay  a 
trial,  the  injunction  officer  should  be  applied  to  to  vary  the  order  on 
the  special  grounds. (I) 

The  injunction  on  an  interpleading  bill  stays  all  proceedings. (in)  (18) 

(c)  Shaw  v.  Coster,  8  Paige,  339. 

(/)  (Jitv  Bank  v.  Bangs,  2  Paige,  570.    Leonard  v.  Jamison,  2Edw.  136. 

(.7)  ld.'ib. 

(ft)  Mens  v.  Bell,  6  Sim.  175. 

(i)   Sum'  v.  Waltham,  2  Anst.  539,  note.    3  Bro.  C.  C.  36. 

(&)  Sievoking  v.  Belirens,  2  My.  &  Craig,  581. 

(I)   Id.  ib. 

(m)  Warrington  v.  Wh'eatstone,  Jacob,  205. 


(17)  In  their  answers  the  defendants  must  state  their  respective  cases  ;  and  they 
may  also  raise  an  objection  to  the  suit  on  the  ground,  either  that  the  case  is  not  a 
proper  one  for  a  bill  of  interpleader,  or  that  the  plaintiff  is  acting-  in  collusion 
with  one  of  the  defendants.  (Statham  v.  Sail,  1  Tur.  &  Russ.  30 ;  Toulmin  v. 
Reid,- 14  Beav.  499.) 

Where  one  of  the  defendants  in  a  bill  of  interpleader,  by  his  answer  made  a 
claim  against  the  plaintiff  beyond  the  amount  admitted  to  be  due,  and  beyond 
that  which  was  admitted  by  the  other  defendants,  it  was  held  that  he  must  be 
permitted  to  proceed  at  law  to  establish  that  part  of  his  demand  not  in  contro- 
versy with  the  other  defendants.     (City  Bank  v.  Bangs,  2  Paige,  570.) 

(IS)  In  Hamilton  v.  Marks,  (19  Eng.  L.  &  Eq.  321,)  a  case  of  interpleader, 
where  the  claim  of  the  principal  defendant  was  legal,  and  the  claims  of  the  other 
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It  may  be  moved  for  at  once  on  payment  of  the  money  into  court,  and 
before  the  time  for  answering  has  expired,  (n) 

Taking  bill  as  confessed.]  If  one  of  the  defendants  does  not  appear, 
the  bill  may  be  taken  as  confessed,  as  to  him.(o)  And  where  this  is 
done,  if  such  defendant  is  an  absentee,  the  other  defendant  who 
[*Vol.  II,  124]  appears  *will  not  be  entitled  to  the  possession  of  the 
fund,  until  the  expiration  of  the  time  limited  by  the  statute  for  the 
absent  defendant  to  appear;  unless  he  gives  security  to  repay  the 
money  in  case  the  absent  defendant  appears  and  establishes  his  right 
to  it.(p) 

But  if  a  defendant  permits  a  bill  of  interpleader  to  be  taken  as  con- 
fessed against  him,  it  is  an  admission  that,  as  to  him,  the  bill  was 
properly  filed,  and  that  he  has  made  an  improper  claim  against  the 
fund.(g) 

'Where  one  of  the  defendants  is  out  of  the  jurisdiction.']  Where  one  of 
the  claimants  is  out  of  the  jurisdiction,  the  complainant  is  bound  to 
bring  him  within  the  jurisdiction  in  a  reasonable  time.  And  if  the 
complainant  omits  to  do  so,  the  other  defendant  is,  upon  indemnifying 
the  complainant  against  those  who  are  not  out  of  the  jurisdiction, 
entitled  to  the  thing  in  dispute.  If  the  complainant  has  used  due 
diligence  to  bring  the  party  within  the  jurisdiction,  the  court  will  not 
permit  such  party  afterwards  to  proceed  at  law.('r) 

Evidence.]  In  an  interpleading  suit  the  answer  of  one  of  the  defend- 
ants may  be  read  against  the  others. (s)  Upon  the  hearing  in  such  a 
suit  evidence  is  admissible  to  show  that  the  complainant  has  retained 
possession  of  the  subject  of  the  suit  under  an  indemnity  from  some  of 
the  defendants.^)  (19) 

Hearing  and  decree.]  The  court  disposes  of  the  questions  arising 
upon  bills  of  interpleader  in  various  modes,  according  to  the  nature 
of  the  question,  and  the  manner  in  which  it  is  brought  before  the 

"  (n)  Warrington  v.  Whcatstone,  Jacob,  205.    Vicary  v.  Widger,  1  Sim.  15. 
(o)  Farebrother  v.  Prattent,  Dan.  Hep.  64. 
{p)  Ayraer  v.  Ganlt,  2  Paige,  -84. 
(<7)  Badean  v.  Rogers,  2  Paige,  209. 
(r)  Stevenson  v.  Anderson,  2  Ves.  &  B.  411. 
(sj  Bowyer  v.  Pitcliard,  11  Price,  103. 
it)  Statbam  v.  Hall,  Tnr.  &  Bass.  30. 


defendants  were  derived  from  him,  and  were  equitable  only,  and  did  not  extend 
to  the  whole  amount  recovered  at  law,  it  was  held  that  an  injunction  restraining' 
legal  proceeding's,  obtained  on  a  bill  of  interpleader,  could  be  sustained. 

(19)  "Where  it  appears  by  the  answers  to  a  bill  of  interpleader  that  each  defend- 
ant has  claimed  the  fund  in  dispute,  no  further  proof  of  the  fact  is  necessary  to 
entitle  the  complainant  to  a  decree.     (Balehen  v.  Crawford,  1  Sandf.  Ch.  380.) 

476 


Chap.  8.]  OF  THE  DIFFER  ENT  KINDS  OF  BILLS.  "[25 

court.  It  has  been  already  mentioned  that  if  the  defendants,  or  either 
of  them,  deny  the  allegations  in  the  bill,  or  set  up  distinct  facts  in  bar 
of  the  suit,  the  complainant  must  reply,  and  close  the  proofs  in  the 
usual  manner  before  he  can  bring  his  cause  to  a  hearing.(ij)  But  where 
the  defendant  admits  the  fact  stated  in  the  bill,  and  on  which  the 
right  to  file  such  a  bill  rests,  and  sets  up  no  new  facts  as  against  the 
complainant,  or  in  bar  of  his  suit,  it  seems  to  be  sufficient  for  him  to 
file  a  replication  and  to  set  the  cause  down  for  a  decree  to  interplead, 
without  waiting  until  the  proofs  are  taken  as  between  the  defend- 
ants, (v) 

If  the  cause  is  ripe  for  a  decision  between  the  defendants,  as  well  as 
between  them  and  the  complainant,  the  court  settles  the  conflicting 
claims  of  the  parties,  and  makes  a  final  decree  on  the  first  hearing. 
But  if  it  is  not  in  readiness  for  a  decision  as  between  the  defendants, 
[*Vol  II,  125]  the  court  *merely  decides  that  the  bill  is  properly  filed, 
and  dismisses  the  complainant  with  his  costs  up  to  that  time,  and 
directs  an  action  to  be  brought,  or  an  issue,  or  a  reference,  to  ascer- 
tain and  settle  the  rights  of  the  defendants  to  the  fund  in  contro- 
versy, (w) 

Upon  a  reference  to  a  master  to  settle  the  rights  of  the  defendants 
as  between  themselves,  the  court  will  give  them  the  benefit  of  a  dis- 
covery as  against  each  other,  if  they,  or  either  of  them  desire  it.(ai) 

If,  after  an  answer  by  both  defendants,  one  makes  default  at  the 
hearing,  the  court  will  make  a  decree  on  hearing  the  case  of  the 
defendant  who  appears. (y) 

A  decree  that  the  bill  of  interpleader  is  properly  filed  is  the  only 
decree  which  the  complainant  is  interested  in  obtaining. (z)  Where  it 
goes  on  to  order  a  reference  to  a  master  by  consent  of  parties,  upon 
principles  calculated  to  adjust  the  rights  of  those  called  upon  to  inter- 
plead, it  will  be  considered  a  substitute  for  the  ordinary  proceedings 
by  actual  interpleader.(a) 

There  must  be  a  decree  on  a  bill  of  interpleader,  to  sustain  the 
further  proceedings.  But  if  the  complainant  dies  after  decree,  no  bill 
of  revivor  is  necessary.  (6) 


(a)  Ante,  p.  123. 

(v)  City  Bank  v.  Bangs,  2  Paige,  570. 

(w)  City  Bank  v.  Bangs,  2  Paige.  570.  Avmer  v.  Ganlt.  id.  284.  Angel  v.  Hodden,  16  ves. 
203.    Farlev  v.  Blood,  10  Foster,  354.    Temple  v.  Lawson,  19  Ark.  148. 

(a)  City  Bank  v.  Bangs,  supra. 

(w)  Hodges  v.  Smith,  1  Cox's  Ca.  357. 

(s)  Atkinson  v.  Manks,  1  Cowen,  691.  Story's  Eq.  PI.  S  297,  b.  2  Dan.  Pr.  3d.  Am.  ed.  1675. 
CalheraU  v.  Davies,  1  Gil.  326. 

(a)  Id.  ib. 

(6)  Jennings  v.  Nugent,  1  Moll.  134.    Anon.,  1  Vern.  351. 
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If  the  bill  is  dismissed,  there  can  be  no  further  proceedings  by  con- 
sent, as  between  the  defendants,  to  adjust  their  rights ;  for  the  court 
has  no  jurisdiction. (c)  But  after  the  dismission  of  the  bill,  the  repre- 
sentative of  a  defendant  who  had  died  obtained  liberty  to  present  a 
petition  of  re-hearing  of  the  order  of  dismission,  and  the  injunction 
was  continued  in  the  mean  time.(^)  (20) 

f     Costs.]     On  a  bill  of  interpleader  properly  filed,  the  complainants 
are,  in  general,  entitled  to  their  costs  out  of  the  fund.(e)     They  are  to 

(c)  Jennings  v.  Nugent,  1  Moll.  134.    Anon.,  1  Vern.  351. 

(rf)  Irt.  ib. 

(e)  Aymer  v.  Gaolt,  2  Paige,  284.  Spring  v.  South  Carolina  Ins.  Co.  8  Wheat.  20S.  Mason 
v.  Hamilton,  5  Sim.  19.  Campbell  v.  Solomans,  1  Sim.  &  Stn.  462.  Atkinson  v.  Manks,  1 
Cowen,  691.    Farley  v.  Blood,  10  Foster,  354. 


(20)  In  an  action  of  interpleader  under  the  Code,  the  relief  will  not  be  granted 
until  all  the  defendants  have  failed  either  to  demur  or  answer.  If  they  demur  or 
answer,  the  issue  will  "be  tried  as  in  other  actions.  ( Washington  Life  Ins.  Co. 
v.  Laiorence,  28  How.  435.) 

In  Spring  v.  South  Carolina  Ins.  Co.  (8  Wheat.  268,)  a  loss  accruing  of  property- 
insured,  and  the  assured  being  insolvent,  his  creditors  claimed  the  amount  insured 
of  the  underwriters,  some  by  special  liens,  and  others  by  assignment.  On  a  bill 
of  interpleader  filed  against  the  creditors  by  the  underwriters,  it  was  held  ■  that 
the  court  would  determine  the  rights  of  the  respective  parties ;  but  that  those 
creditors  who  failed  to  establish  any  right  to  the  fund  were  not  entitled  to  an 
account  of  the  origin  or  nature  of  the  debts  of  those  whose  claims  were  allowed. 

Defendants  in  a  bill  of  interpleader  cannot  object  that  a  third  person  was  not 
made  a  party,  where  his  non-joinder  cannot  affect  their  rights.  (Gfibson  v.  Gfold- 
thwaite,  7  Ala.  281.) 

A  bill  of  interpleader  necessarily  admits  the  indebtedness  of  the  complainant ; 
and  if  one  of  two  parties  defendant  withdraws  all  claim  to  the  funds,  a  decree  that 
they  be  paid  to  the  other  is  a  matter  of  course.  (Knight  v.  Yarborough,  7 
S.  &  Mar.  179.) 

Although,  at  the  time  of  filing  a  bill  of  interpleader,  the  complainant  may  have 
been  really  in  danger  of  a  twofold  responsibility,  yet  if  the  danger  be  removed 
before  final  decree,  the  equity  on  which  the  bill  relies  will  entirely  fail,  and  the 
bill  will  be  dismissed.  (Kerr  v.  Union  Bank,  IS  Md.  396.)  The  position  of  a 
complainant  seeking  relief  in  equity  by  bill  of  interpleader  should  be  one  of  con- 
tinuous impartiality.     (Ib.) 

On  a  bill  of  interpleader,  the  court  disposes  of  the  questions  arising  in  various 
modes,  according  to  the  nature  of  the  questions,  and  the  manner  in  which  they 
are  brought  before  the  court.  (Condict  v.  King,  2  Beasley,  375.)  If,  at  the  hear- 
ing, the  question  between  the  defendants  is  ripe  for  decision,  the  court  will  decide 
it,  and  pronounce  a  final  decree.     (Ib.) 

Where  a  bill  is  filed  by  an  executor  to  settle  his  account,  and  to  settle  and  adjust 
controversies  between  himself  and  the  defendants  themselves,  as  to  the  assets  of 
the  estate,  asking  relief  by  interpleader  between  some  of  the  defendants,  although 
the  relief  by  interpleader  is  denied,  yet  when  all  parties  concerned  are  before  the 
"court,  and  the  account  of  the  complainant  cannot  be  adjusted  without  settling 
those  controversies,  they  will  be  determined  in  the  suit.  (Leddel  v.  Starr,  20 
N.  J.  Eq.  [5  C.  E.  Gr.]  274.) 

An  affidavit  by  a  defendant  that  the  money  in  controversy  is  claimed  by  a  per- 
son not  a  party  to  the  action,  and  a  deposit  of  the  money  in  court,  is  a  conclusive 
admission,  on  the  part  of  the  defendant,  of  all  the  material  allegations  in  the  com- 
plaint, and  the  plaintiff  is  entitled  to  the  amount  paid  in,  although  he  may  have 
gone  to  trial  and  suffered  a  nonsuit,  or  a  verdict  may  have  been  rendered  against 
him,  or,  after  verdict  in  his  favor,  the  judgment  may  have  been  reversed.  (John- 
son v.  Maxey,  43.Ala.  521.) 
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be  paid,  in  the  first  instance,  by  the  party  entitled  to  the  fund,  but 
eventually  by  the  other.(/)  (21) 

Where  a  bill  is  unnecessarily  filed,  however,  the  complainant  will 
not  be  allowed  his  costs  out  of  the  fund,  (g)  He  will  be  entitled  to  his 
costs  only  in  those  cases  where  the  bill  is  necessarily  and  properly 
[*Vol.  II,  126]  filed  *as  against  both  defendants. (h)  But  if  one  of 
the  defendants  suffers  the  bill  to  be  taken  as  confessed  against  him, 
he  will  be  personally  charged  with  all  the  costs  which  have  been  pro- 
duced in  consequence  of  his  unjust  claim  upon  the  fund.(i) 

Under  special  circumstances,  it  is  right  to  allow  the  defendants  to 
have  their  costs  respectively,  to  be  deducted  from  the  fund.(ft) 

Where  it  appeared  upon  the  face  of  the  bill  of  interpleader  that  it 
was  not  a  proper  case  for  such  a  bill,  and  the  defendants,  instead  of 
demurring,  put  in  answers  and  went  to  a  hearing  upon  pleadings  and 
proofs,  insisting  in  their  answers,  however,  that  the  bill  was  improp- 
erly filed,  the  court,  upon  the  dismissal  of  the  bill,  only  allowed  the 
defendants  the  costs  to  which  they  would  have  been  entitled  if  they 
had  demurred,  and  the  bill  had  been  dismissed  upon  the  allowance  of 
the  demurrers.  (I) 

(/)  Canfield  v.  Morgan,  Houk.  224     Thompson  T.  Ebbets,  id.  272. 

(g)  Bedell  v.  Hoffman,  2  Paige,  199. 

('ft)  Badoau  v.  .Rogers,  2  Paige,  209. 

(i)    Id.  iu. 

(k)  Atkinson  v.  Manks,  1  Cowen,  691. 

(I)    Shaw  v.  Coster,  8  Paige,  339. 


(21)  In  Miller  v.  Be  Peyster,  (1  Ab.  234,)  upon  a  bill  of  interpleader,  the  unsuc- 
cessful claimant  was  adjudged  to  pay  all  costs  recovered  by  the  plaintiff,  and  also 
all  costs  of  his  co-defendants,  both  upon  the  bill  and  in  an  action  at  law  between 
the  claimants,  upon  the  same  subject  matter. 

The  successful  applicant  is  entitled  to  his  costs  out  of  the  fund  in  question.  (Van 
Buskirk  v.  Soy,  8  How.  Pr.  425.) 
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CHAPTER    IX. 
CROSS  BILL. 

Sect.  1.  Nature  and  Purposes  of. 

2.  In  what  Cases  it  Lies. 

3.  At  what  Time  to  be  Brought. 

4.  Frame  of  Bill. 

5.  Defence  to. 

6.  Proceedings  upon. 


SECTION    I. 

nature  and  purposes  of. 

As  a  defendant  cannot  pray  anything,  in  his  answer,  except  to  be 
dismissed  the  court,  if  he  has  any  relief  to  pray,  or  discovery  to  seek, 
he  must  do  so  by  a  bill  of  his  own,  which  is  called  a  cross  bill.(a)  (1) 

(o)  Lube's  Eq.  PI.  39.    2  Dan.  Pr.  3d.  Am.   ed.  1647     Morgan  \.  Tipton,  3  McLean,  339. 
McConnel  v.  Hodson,  2  Gilraan,  640.    Cullum  v.  Erwin,  4=  Ala.  452. 


(1)  The  Code  is  silent  respecting  cross  bills,  or  complaints.  It  neither  author- 
izes nor  prohibits  the  filing  of  a  cross  complaint,  in  a  case  wherein  a  cross  bill 
formerly  would  have  been  proper.  Under  the  ample  provisions  of  the  Code  in 
respect  to  counterclaims,  (see  Code,  §§  149,  150 ;  ante,  Vol.  I,  p.  138,  note  44,)  it 
seems  a  cross  bill,  or  complaint,  is  no  longer  necessary  or  proper  in  case  of  a  mere 
cross  demand,  or  claim  for  affirmative  relief,  existing  in  favor  of  one  or  more  de- 
fendants, against  the  plaintiff  in  the  action,  alone  ;  as  in  such  a  case  the  defence 
can,  and  should,  always  be  set  up  in  the  answer  by  way  of  counterclaim,  and  the 
whole  matter  litigated  and  determined  in  one  action. 

But  there  may  be  cases,  under  the  Code,  in  which  a  cross  action  is  not  only 
proper,  but  necessary,  in  order  to  enable  a  defendant  tn  bring  his  defence  prop- 
erly before  the  court,  and  to  settle  equities  existing  between  him  and  his  co-de- 
fendants. (Van  Sant.  Eq.  Pr.  224.)  Thus,  in  Tlmrsby  v.  Mills,  (1  Code  Rep.  83,) 
it  was  held  that,  in  order  to  enable  a  defendant  to  obtain  an  injunction,  he  must 
serve  a  complaint,  in  the  nature  of  a  cross  suit,  unless  where  the  defendant's  right 
to  an  injunction  appears  from  the  original  complaint. 

Mr.  Van  Santvord  observes  that,  however  this  may  be  as  between  the  defend- 
ant and  a  plaintiff,  it  would  seem  very  clear  that,  if,  in  the  final  relief  to  be  granted, 
the  defendant  would  be  entitled  to  an  injunction  against  one  or  more  of  his  co-de- 
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*A  cross  bill,  ex  ti  terminorum,  implies  a  bill  brought  [*  Vol.  II,  127] 
by  some  or  one  of  the  defendants  in  a  suit  against  the  complainant, 
or  against  him  and  other  defendants  in  that  bill,  or  some  of  them, 
touching  the  matters  in  question  in  the  original  bill.(fc)  Whenever  it 
is  brought  against  co-defendants  in  a  suit,  the  complainant  in  such 
suit  must  be  named  a  defendant  together  with  them.(c) 

A  bill  of  this  kind  is  usually  brought  either  to  obtain  a  necessary 
discovery  of  facts  in  aid  of  the  defence  to  the  original  bill,  or  when  it 
is  too  late  to  use  the  same  defence  by  way  of  plea  or  answer,  as  after 
a  replication  and  issue  joined  ;(d)  or  to  obtain  some  relief  founded  on 
the  collateral  claims  of  the  party  filing  it.(e) 

.The  necessity  of  a  cross  bill  for  discovery  arises  from  a  rule  in  equity 
that  the  complainant  in  a  suit  cannot  be  examined  as  a  witness  in 
that  suit  ;  and  if  his  testimony  is  wanted  by  the  defendant  as  to  any 
material  facts,  it  must  be  procured  by  a  cross  bill.(/)  It  often  hap- 
pens that  the  facts  of  a  particular  transaction  are  known  only  to  the 
acting  parties  ;  and  it  is  frequently  essential  to  justice  that  the  defend- 
ant should  be  enabled  to  interrogate  the  complainant  on  his  oath  as 
to  the  subject  matter  of  the  suit.  The  cross  bill  gives  a  perfect  reci- 
procity of  proof  to  each  party,  derived  from  the  answers  of  each.(^) 
For  instance,  it  is  a  general  rule  that  if  a  defendant  wants  a  discovery 

(6)  Mitf.  Eq.  PI.  81.    Coop.  Eq.  PI.  85.    Story  Eq.  PI.  }}  389,  402  ;  White  v.  Buloid,  2  Paige 
364. 

(c)  Coop.  Eq.  PI.  85. 

(d)  Story's  Eq.  PI.  3U.    Mitf.  81.    3  Atk.  312.  Harpe  v.  Hayne,  3  Caines,19. 
(c)  Lube's  Eq.  PI.  228.    3.  Ch.  Hep.  19.  • 

(/)  Story's  Eq.  PL  312.    Mayor  of  Colchester  v. ,  1  P.  Wms.  595. 

{g)  Id.  67.     Gordon  v.  Gordon,  3  Swanst.  474. 


fendants,  lie  should  serve  a  cross  complaint  asking  such  relief  against  them,  and 
making  the  plaintiff',  also,  a  party  defendant  thereto.     (Van  Sant.  Eq.  Pr.  224.) 

In  Tracy  v.  iVeto  York  Steam  Faucet  Co.  (1  E.  D.  Smith,  349,)  it  is  said  to  be 
doubtful  whether  §  274  of  the  Code  authorizes  a  judgment  against  a  defendant,  in 
favor  of  his  co-defendant,  where  he  is  not  apprised  by  the  complaint,  nor  by  a 
cross  complaint,  nor  otherwise,  that  in  the  action  which  he  has  been  summoned 
to  defend,  his  liabilities  to  his  co-defendant  will  be  urged  against  him. 

A  cross  complaint  has,  in  some  special  cases,  been  resorted  to,  and  allowed, 
since  the  Code  ;  as  in  the  adjustment  of  equities  between  parties  on  a  dissolution 
of  a.  co-partnership,  and  upon  an  accounting ;  in  an  action  for  specific  perform- 
ance of  an  agreement,  etc.  (McCracken  v.  Ware,  3  Sandf.  688 ;  Mayor,  etc.  of 
Troy  v.  Troy  Union.  R.  R.  Co.  cited  Van  Sant.  Eq.  Pr.  225,  n.) 

A  cross  bill  can  be  sustained  only  on  matter  growing  out  of  the  original  bill. 
(2  Dan.  Pr.  3d  Am.  ed.  1647 ;  Daniel  v.  Morrison,  6  Dana,  186  ;  Orabtree  v.  Banks, 
1  Met.  [Ky.)  482;  Slason  v.  Wright,  14  Vt.  208  ;  Rutland  v.  Paige,  24  id.  181.) 

New  parties  cannot  be  introduced  by  cross  bill.  An  order  requiring  the  filing 
of  a  cross  bill  in  order  to  bring  before  the  court  all  the  parties  in  interest  in  a  suit 
is  therefore  invalid ;  and  persons  brought  before  the  court  by  such  a,  bill  are  not 
parties  to  the  original  suit,  and  no  decree  can  be  made,  in  it,  against  them. 
(Shields  v.  Barrow,  17  How.  U.  S.  130.) 

As  to  what  may  be  regarded  as  a  cross  bill.  See  Rubber  Co.  v.  Groodyear,  (9 
Wal.  807.) 
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of  any  deed  in  the  hands  of  the  complainant,  he  must  file  a  cross  bill 
for  the  purpose,  although  the  complainant  should  state  in  his  bill  that 
the  deed  is  in  his  custody  and  ready  to  be  produced  as  the  court  shall 
direct.    That  very  deed  may  establish  the  defence  to  the  original  bill.(A) 

A  cross  bill  is  generally  considered  as  a  defence ;(i)  and  the  original 
cause  and  the  cross  bill  are  but  one  cause. (k)  It  is  so  effectual  as  a 
defence,  that  if  a  cross  bill  is  taken  as  confessed  it  may  be  used  as 
evidence  against  the  complainant  in  the  original  suit,  on  the  hearing ; 
and  will  have  the  same  effect  as  if  he  had  admitted  the  facts  in  an 
answer.(£) 

It  is  used  to  settle  conflicting  claims  between  co-defendants,  which 
it  is  found  necessary  to  adjust  before  a  complete  decree  can  be  made 
upon  the  subject  matter  of  the  original  suit,  and  the  rights  of  the  par- 
ties therein. (*ra)  (2) 


[*Vol.  II,  128]  *SECTION    II. 

IN   WHAT   CASES   IT  LIES.(3) 

A  cross  bill  lies  for  equitable  relief  only ;  so  that  if  a  bill  of  this 
nature  is  brought  for  a  mere  legal  title,  which  is  the  subject  of  an  eject- 
ment, it  will  be  dismissed  with  costs. (ri)     It  lies  to  have  an  agreement, 

(ft)  Spragg  v.  Comer,  2  Cox,  109. 

(j)  Newbury  v.  Wren,  1  Vern.  221.  3  Atk.  812.  Field  v.  Schieffelin,  7  John.  Ch.  Rep.  252. 
Galatian  v.  Envin,  Hopk.  48  ;  8  Cowen,  361,  S.  C.  Cartwright  v.  Clark,  4  Mete.  194 ;  Nelson  v. 
Dunn,  15  Ala.  201. 

(fc)  Field  v.  Schieffelin,  supra. 

(<)  White  v.  Buloid,  2  Paige,  164. 

(m)Mitf.  81. 

(n)  Calverley  v.  Williams,  1  Ves.  jnn.  213.    But  see  Mitf.  81,  82  ;  3  Atk.  812. 


(2)  One  defendant  cannot  have  a  decree  ag-ainst  a  co-defendant,  ■without  a  cross 
bill,  with  proper  prayer  and  process.  (Talbot  v.  McGfJiee,  4  Monroe,  375.)  It  is 
erroneons  to  hear  a  cause,  as  between  two  defendants,  on  a  cross  bill  by  on- 
against  the  other,  -without  process,  and  in  the  absence  of  the  defendant.  (Anders 
son  v.  Ward,  6  Monr.  419.) 

If  one  of  several  defendants  of  opposite  interests,  joined  in  a  bill  in  equity,  de- 
sires to  question  the  legality  of  the  demand  of  another  defendant,  he  may  d.0  so, 
by  filing'  a  cross  bill.     (Armstrong  v.  Pratt,  2  Wis.  299.) 

(3)  Under  the  Code,  the  defendant  cannot,  by  a,  cross  complaint,  seek  relief 
against  the  plaintiff  alone,  for  the  reason  that  he  may  claim  it  by  his  answer.  (Van 
Sant.  Eq.  Pr.  266.)  If  a  defendant  sets  up  a  counterclaim,  in  his  answer,  and  also 
files  a  cross  complaint  for  the  same  cause  of  action,  he  may  be  compelled,  on  mo- 
tion, to  elect  on  which  he  will  rely — his  cross  action  or  counterclaim.  (Fabricotti  v. 
Launitz,  1  Code  Rep.  N.«  S.  121 ;  Hammond  v.  Baker,  id.  105.)  Or,  a  reference 
may  be  ordered,  to  ascertain  whether  the  cross  action  is  for  the  same  cause  as  the 
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counterclaim ;  and  if  the  report  is  in  the  affirmative,  the  plaintiff  may  have  an 
order  dismissing  the  cross  action.  (Fanners'  Loan  &  Trust  Co.  v.  Hunt,  1  Code 
Rep.  N.  S.  1.) 

Although  it  is  a  general  rule  that  a  cross  bill  cannot  "be  filed  by  any  persons 
except  parties  to  the  original  suit,  yet  a  purchaser  pendente  lite,  from  a  party  to 
the  suit  is  a  privy,  and  may  file  a  bill  in  the  nature  of  a  cross  bill,  to  make  him- 
self a  party  to  the  suit,  so  as  to  have  his  rights  protected.  (  Whitbeck  v.  Edgar, 
2  Barb.  Ch.  106.  See  Jones  v.  Smith,  14  111.  229.)  It  is  said,  however,  by  Ctjetis, 
J.,  in  Shields  v.  Barrow,  (17  How.  U.  S.  145,)  that  new  parties  cannot  be  intro- 
duced into  a  cause  by  a  cross  bill. 

As  a  general  rule,  a  cross  bill  is  necessary  only  when  the  defendant  is  entitled 
to  some  affirmative  relief.  (Braman  v.  Wilkinson,  3  Barb.  151.)  It  is  not  proper 
to  file  one,  where  the  party  can  obtain,  in  the  original  suit,  the  same  relief  asked 
for  by  the  cross  bill.     (lb.) 

A  cross  bill,  if  seasonably  filed,  may  be  sustained  for  the  purpose  of  obtaining 
an  equitable  set-off.  (CartiorigJit  v.  Clark,  4  Mete.  104.  See  Troup  v.  Haight, 
Hopk.  239.)  But  upon  a  bill  to  foreclose  a  mortgage,  a  cross  bill  is  not  necessary, 
to  enable  the  defendant  to  avail  himself  of  a  set-off  allowed  by  the  Revised  Stat- 
utes.    (Jenniltgsv.  Webster  8  Paige,  503.) 

It  seems  that  in  this  country,  a  cross  bill  should  be  filed  in  the  same  court  in 
which  the  original  bill  is  filed.  But,  however  this  may  be,  it  has  been  held  that 
where  an  original  bill  is  pending  in  a  circuit  court  of  the  United  States,  a,  cross 
bill  cannot  be  filed  in  a  state  court.  If  a  cross  bill  is  necessary,  in  such  a  case,  it 
should  be  brought  in  the  same  circuit  court  in  which  the  original  bill  is  pending; 
as  it  is  not  an  original  but  an  ancillary  suit.     (2  Story  Eq.  PL  §  400.) 

New  matter  of  defence,  arising  after  the  answer  has  been  filed,  can  be  set  up  only 
by  a  bill  in  the  nature  of  a  supplemental  cross  bill.  (Taylor  v.  Titus,  2  Edw.  135.) 
And  to  enable  a  defendant  to  avail  himself  of  a  judgment  at  law,  recovered  by 
him  after  pleading  to  the  bill,  he  must  file  a  bill  of  that  nature.  (White  v.  Bul- 
lock, 3  id.  453.) 

Persons  not  made  parties  defendant  in  the  original  bill  have  no  right  to  file  a 
.cross  bill ;  but  where  one  is  filed,  without  objection  by  the  complainants,  who 
answer  it,  such  bill  will  not  be  dismissed  until  the  final  hearing.  (Payne  v.  Cowan, 
1  Sm.  &  Mar.  Ch.  26.)  A  defendant  in  a  bill  who  has  any  right  in  the  subject  of 
controversy,  not  noticed  in  the  original  bill,  may  assert  it  in  a  cross  bill.  (Fletcher 
v.  Wilson,  id.  376.) 

Where  a  defendant  wishes  for  relief  against  the  complainant,  he  must  file  a  cross 
bill.  Relief  cannot  be  decreed  upon  his  answer ;  and  if  the  complainant  does  not 
appear  to  be  entitled  to  relief,  the  court  can  only  dismiss  his  bill,  although  it  is 
apparent  that  the  defendant  is  entitled  to  relief.  (Ballance  v.  Underbill,  3  Scam. 
453.) 

A  cross  bill  is  necessary  where  the  defendant  is  entitled  to  some  positive  relief, 
beyond  what  the  complainant's  bill  will  afford  him.  (Sehwarz  v.  Sears,  Walk. 
Ch.  170.) 

A  charge,  in  a  cross  bill,  that  the  complainant  can  obtain  evidence  of  many 
facts  stated  in  their  bill,  only  by  addressing  themselves  to  the  consciences  of  their 
adversaries,  is  sufficient,  without  specifying  the  facts,  to  entitle  them  to  file  it. 
(Josey  v.  Rogers,  13  Geo.  478.) 

A  cross  bill  which  sets  up  matter  not  pertinent  to  that  of  the  original  bill,  and 
seeks  no  relief  against  the  complainant,  is  without  equity,  and  should  be  dis- 
missed. (Andrews  v.  Hobson,  23  Ala.  219.)  Such  a  bill  cannot  be  sustained  when 
the  original  bill  is  without  equity ;  nor  when  it  is  inconsistent  with  the  answer. 
(Dill  v.  Shahan,  25  Ala.  694.) 

It  seems  that  a  cross  bill  will  not  be  entertained  where  the  relief  sought  would 
affect  the  rights  of  persons  who  are  not  made  parties  to  the  cross  bill.  (Bibb  v. 
Wilson,  31  Miss.  624.) 

In  Alabama,  cross  bills  are  not  necessary  for  the  obtaining  of  credits,  or  mere 
matters  of  discharge.  Relief  thereon  can  be  obtained  under  the  answer.  (Alston 
v.  Alston,  34  Ala.  15.) 

In  Kentucky,  where  a  defendant  has  a  cause  of  action  against  a  co-defendant, 
or  a  person  not  a  party  to  the  action,  and  affecting  the  subject  matter  of  the  action, 
he  may  make  his  answer  a  cross  petition  against  the  co-defendant,  or  other  person. 
The  defendant  to  such  cross  petition  may  be  actually  or  constructively  summoned, 
and  defence  thereto  shall  be  made  in  the  time  and  manner  prescribed  in  regard 
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sought  to  be  specifically  performed,  delivered  up  or  cancelled;  for 
notwithstanding  the  complainant  should  obtain  a  decree  under  his 
original  bill,  he  might  still  bring  his  action  at  law  for  damage  sustained 
by  the  non-performance. (o)  If  the  sole  object  of  a  bill  were  to  enforce 
a  contract,  a  cross  bill  to  rescind  a  different  contract,  and  with  other 
parties,  about  the  same  property,  would  not  lie.  But  where  the  ven- 
dor of  land,  among  other  things  in  his  bill,  asserts  a  lien  for  the  pur- 
chase money,  against  an  assignee  of  his  covenant  for  a  title,  the  latter 
may  maintain  a  cross  bill  for  a  rescission  of  that  contract,  (p) 

"Where  a  bill  is  filed  to  set  aside  an  agreement  or  conveyance,  the 
agreement  or  conveyance  cannot  be  established  without  a  cross  bill 
filed  by  the  defendant.(g)  > 

Sometimes  a  cross  bill  must  be  resorted  to  by  the  defendant,  where, 
by  the  rules  of  pleading  in  equity,  he  would  not  otherwise  be  able  to 
avail  himself  of  the  matter  of  his  defence.  Thus,  if  the  defence  has 
arisen  after  the  cause  is  at  issue ;  or  if  the  complainant  has  released 
the  defendant,  (4)  or  there  has  been  an  award  made  on  a  reference 
after  issue  joined ;  or  perhaps  in  case  of  defendant's  bankruptcy,  if 

(o)  Coop.  Eq.  PI.  85,  86.    Mont.  Eq.  PI.  328.    Bnt  see  Hilton  v.  Barrow,  1  Ves.  jnn.  284. 

(p)  Wickliffe  v.  Clav,  1  Dana,  589. 

(g)  Carnochan  v.  Christie,  11  Wheat.  446. 


to  the  original  petition,  and  with  the  asme  rights  of  obtaining  provisional  reme- 
dies applicable  to  the  case.  The  filing  and  prosecution  of  such  cross  petition  shall 
not  delay  the  trial  and  decision  of  the  original  action,  when  a  judgment  can  be 
rendered  therein  that  will  not  prejudice  the  rights  of  the  parties  to  the  cross  peti- 
tion. (Code,  §  125,  as  amended  Dec.  1857.)  By  act  of  Dec.  1861,  section  125  is  so 
amended  that  the  provisions  thereof  shall  apply  to  a  plaintiff  who  has  a  cause  of 
action  against  his  co-plaintiff,  or  other  person,'  growing  out  of,  or  connected  with, 
the  subject  matter  of  the  counterclaim  or  offset  set  up  in  the  defendant's  answer  ; 
and  such  plaintiff  may,  either  by  amended  petition,  or  in  his  reply  to  such  offset 
or  counterclaim,  set  forth  and  present  said  cause  of  action  as  in  a  cross  petition, 
and  introduce  any  new  pai-ties  that  may  be  necessary  to  an  adjudication  of  the 
same  ;  and  the  same  shall  be  prosecuted  in  the  manner  prescribed  in  the  Code  in 
relation  to  cross  petitions,  by  a  defendant,  growing  out  of  matters  set  up  in  the 
petition  of  a  plaintiff.     (Myers'  Code,  p.  40.) 

In  California,  an  answer  may  contain  matter  in  avoidance,  a  counterclaim  con- 
stituting a  defence,  or  the  subject  matter  of  a  cross  complaint,  which  may  entitle 
a  defendant  to  relief  against  the  plaintiff  alone,  or  against  the  plaintiff  and  a  co-de- 
fendant.    (Cal.  Pr.  Act,  §  46.) 

Similar  provisions  are  contained  in  the  Codes  of  Oregon,  (§  71 ;)  Arizona,  (§  46 ;) 
Washington  Territory,  (§  58  ;)  and  Idaho,  (§  46.) 

In  the  United  States  courts,  the  filing  of  a  cross  bill  on  a  petition,  without  the 
leave  of  the  court,  is  an  irregularity,  and  such  cross  bill  may  be,  properly,  set 
aside.     (Bronson  v.  La  Crosse  R.  R.  Co.  2  Wal.  283.) 

(4)  Where  a  suit  in  chancery  is  instituted  by  distributees,  against  an  adminis- 
trator, to  compel  a  settlement  of  the  estate,  a  cross  bill  is  an  appropriate  mode  to 
bring  forward  a  release,  executed  to  the  administrator  by  one  of  the  distributees, 
after  answer  filed,  and  to  show  an  equitable  set-off  against  another  distributee 
(Pearson  v.  Darrington,  32  Ala,  227.) 
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he  has  obtained  his  certificate  after  issue  joined,  which  at  law  might 
be  made  the  subjects  of  a  plea  puis  darrein  continuance  ;  a  defendant 
in  equity  cannot  avail  himself  of  either  of  these  defences  by  plea  or 
answer,  and  he  must  therefore  bring  them  before  the  court  by  a  cross 
bill.(r)  A  cross  bill  is  also  necessary  to  enable  a  defendant  to  have  a 
decree  against  a  co-defendant. (s) 

The  connection  of  the  matter  of  a  cross  bill,  be  it  per  se,  legal  or 
[*Vol.  II,  129]  *equitable,  with  the  subject  matter  of  the  original 
bill,  gives  the  court  jurisdiction  of  the  cross  bill,  of  which  it  cannot  be 
ousted  by  a  dismission  of  the  original  bill.(£)  (5)  So  it  has  been  held, 
in  Kentucky,  that  a  cross  bill  lies  though  the  original  suit  has  abated. 
Thus,  if  a  complainant  dies  pending  a  suit,  and  his  representatives 
fail  to  revive  it,  the  defendant  or  his  representatives  may,  neverthe- 
less, file  and  maintain  their  cross  bill ;  which  may  proceed  and  be 
heard  before  the  original  bill,  or  without  any  revivor  of  the  latter.(?s) 
And  it  has  been  decided  in  this  state,  that  upon  the  death  of  one  of 
several  complainants,  if  the  surviving  complainants  are  insolvent, 
the  defendant,  who  had  demands  against  all  the  complainants  jointly, 
will  be  permitted  to  file  a  cross  bill  in  the  nature  of  an  original  bill, 
against  the  surviving  complainants  and  the  personal  representatives 
of  the  deceased  complainant.  And  the  proceedings  in  the  original 
suit  will  be  stayed  until  the  cross  suit  is  in  readiness  for  a  hearing.(v) 

In  fine,  it  may  be  observed  that  a  cross  bill  is  always  necessary 
where  the  defendant  is  entitled  to  some  positive  relief  beyond  what 
the  scope  of  the  complainant's  suit  will  afford  him.(w)  But  it  is  a 
general  rule,  that  if  the  defence  can  be  taken  and  made  available  in 
an  answer,  a  cross  bill  will  not  be  permitted.^)  (6) 

(r)  Coop.  Eq.  PI.  86,  87.  Mitf.  82.  Story's  Eq.  PI.  313.  Hayne  v.  Hayne,  3  Chan.  Rep.  19. 
Story  Eq.  PI.  S  393  ;  Miller  v.  FeDton,  11  Paige  18. 

(s)  Talbot  v.  McGee,  4  Monroe.  379.    Mitf.  PI.  81. 

(«)    Wicklifl'e  v.  Clay,  1  Dana,  589. 

(u)  Madison's  ex'rs  v.  Wallace's  ex'rs,  2  Dana,  63. 

(u)  Brown  v.  Story,  2  Paige,  59*. 

(i»)  Pattison  v.  Hull,  9  Cowen,  717.  Braman  y.  Wilkinson,  3  Barb.  151.  Brown  v.  Bell,  4 
Hey.  287.    Bollock  v.  Brown,  20  Geo.  472. 

(a)  Ward  v.  Eyles,  Mose.  382.    Jones  y.  Smith,  14  HI.  229. 


(5)  But  where  a  cross  bill  sets  up  a  matter  of  defence  merely,  it  is  disposed  of 
by  a"  dismissal  of  the  original  bill.     (iSlason  v.  Wright,  14  Vt.  208.) 

Where  a  cross  bill  has  direct  reference  to  the  relief  sought  in  the  original  bill, 
and  is  rendered  necessary  by  some  collateral  right  involved  in  the  original  bill 
and  affected  by  the  relief  prayed,  a  dismissal  of  the  original  bill  as  to  one  of  sev- 
eral co-defendants,  will  also  dismiss,  as  to  him,  a  cross  bill  to  which  he  has  been 
made  defendant.     (Lardner  v.  Ogden,  31  Miss.  332.) 

(6)  In  Kentucky,  an  answer  to  a  bill  to  perpetuate  testimony,  in  the  nature  of  a 
cross  bill,  forcing-  the  complainant  into  an  investigation  of  who  has  the  paramount 
title,  will  not  be  permitted.     The  cross  bill  must  be  confined  to  the  subject  matter 
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SECTION    III. 

AT   WHAT   TIME   TO   BE   BROUGHT. 

The  proper  time  for  filing  a  cross  bill,  where  such  a  bill  is  necessary, 
is  at  the  time  of  putting  in  the  answer  to  the  original  suit,  and  before 
issue  is  joined  by  the  filing  of  a  replication.  And  as  the  matters  of 
defence  upon  which  a  cross  bill  is  founded  must  be  stated  in  the 
answer  to  the  original  suit  as  well  as  in  the  cross  bill,  it  can  seldom  be 
necessary  to  delay  the  filing  of  the  cross  bill  till  after  the  original 
cause  is  at  issue. (y)  (7) 

Where  the  filing  of  a  cross  bill  is  delayed  until  after  the  original 
suit  is  at  issue,  the  complainant  in  such  cross  bill  will  not  be  entitled 
[*Vol.  II,  130]  to  an  *order  staying  the  proceedings  in  the  original 
suit,  without  showing  some  excuse  for  neglecting  to  file  the  cross  bill 
before  the  original  suit  was  at  issue. (z) 

Yet,  it  is  not  too  late  to  file  a  cross  bill  after  the  proofs  in  the  origi- 
nal suit  are  closed,  if  the  complainant  in  the  cross  bill  is  willing  to  go 
to  a  hearing  on  bill  and  answer,  as  to  the  cross  suit,  (a) 

(y)  Irving  et  al.,  ex'rs,  etc.  v.  DeKay,  10  Paige,  319.    1  Smith  Pr.  460.    i  Mete.  130. 
(z)  Irving  et  al.,  ex'rs,  etc.  v.  DeJKay,  10  Paige,  319. 
(a)  White  v.  Buloid,  2  Paige,  164. 


of  the  "bill.  (May  v.  Armstrong,  3  J.  J.  Marsh.  260.)  And,  under  the  statute  of 
1857,  the  defendant  can  file  a  cross  petition  only  for  a  cause  of  action  affecting-  the 
subject  matter -of  the  original  action.  (Crabtree  v.  Banks,  1  Met.  482.)  Thus,  in 
a  suit  by  creditors,  against  devisees,  in  which  the  administrator  is  joined  as  a 
defendant,  neither  he  nor  the  devisees  can  file  cross  petitions  against  each  other, 
relative  to  the  settlement  of  the  estate.  (lb. )  A  cross  bill  which  seeks  no  dis- 
covery and  sets  up  no  defence  which  might  not  have  been  as  well  taken  by 
answer,  will  be  dismissed  with  costs.     ( Weed  v.  Smull,  3  Sandf.  Ch.  273.) 

It  seems  that  affirmative  relief  can  never  be  given  on  an  answer.  The  defend- 
ant should  file  his  cross  bill.     (McCarmel  v.  Smith,  23  111.  611.) 

(7)  The  proper  time  for  filing  a  cross  bill  is  before  a  replication  is  filed  to  the 
answer  of  the  defendant  to  the  original  bill.  (Braman  v.  Wilkinson,  3  Barb.  151.) 
If  a  cross  bill  is  filed  after  issue  is  joined  in  the  .original  cause,  proceedings  will 
be  stayed  only  upon  showing  a  satisfactc  iry  excuse  for  the  delay  in  filing  the  cross 
bill.  (lb.)  The  general  rule  is  that  a  cross  bill  should  be  filed  before  publica- 
tion of  the  evidence  in  the  original  suit,  unless  the  plaintiff  in  the  cross  bill  is  will- 
ing to  go  to  the  hearing  on  the  proofs  already  published.  But  if  justice  requires 
it,  the  court  will,  on  motion,  allow  a  cross  bill  to  be  filed  after  the  publication  of 
the  evidence,  and  even  after  a.  hearing,  if  it  appear  thereon  that  a  cross  bill  is 
necessary  to  a  complete  and  equitable  decree  in  the  original  suit.  But  unless 
this  be  shown,  a  cross  bill,  filed  after  a  hearing,  and  without  leave,  cannot  be 
sustained.     (Cartiwight  v.  Clark,  4  Met.  104;  Roberts  v.  Peavey,  9  Foster,  392.) 

As  a  general  rule,  a  cross  bill  should  be  filed  before  the  pleadings  are  made  up ; 
unless  sufficient  cause  be  shown  to  the  contrary.     (Josey  v.  -Rogers,  13  Geo.  478.) 
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And  the  court  itself  will,  sometimes,  at  the  hearing,  in  its  discretion, 
direct  a  cross  bill  to  be  filed,  when  it  is  necessary  to  bring  before  the 
court  the  rights  of  the  parties,  and  the  matters  necessary  to  a  just 
determination,  (b)  This  most  commonly  happens  where  persons  in 
opposite  interests  are  co-defendants,  so  that  the  court  cannot  deter- 
mine their  opposite  interests  upon  the  bill  already  filed,  and  yet  the 
determination  of  their  interests  is  necessary  to  a  complete  decree  upon 
the  subject  matter  of  the  suit.(e) 

And  if  a  creditor,  who  has  come  in  under  a  decree  in  favor  of  cred- 
itors against  a  debtor,  should  require  relief  for  the  purpose  of  assist- 
ing the  investigation  of  demands  affecting  the  estate,  before  the 
master,  which  relief  cannot  be  obtained  under  the  original  bill  or  by 
a  re-hearing,  he  may,  even  without  the  direction  of  the  court,  file  a 
cross  bill  for  the  purpose  ;(d)  for  he  might  not  have  had  an  opportu- 
nity, at  an  earlier  stage  of  the  proceedings,  of  presenting  his  case  and 
his  objections. 


SECTION    IV. 


FRAME   OP   BILL. 


A  cross  bill  should  be  confined  to  the  matters  stated  in  the  original 
bill,  and  should  not  introduce  new  and  distinct  matter  not  embraced 
therein ;  and  if  it  does  so,  no  decree  can  be  founded  upon  those  mat- 
ters ;  for,  as  to  them,  it  is  an  original  bill.(e)  Nor  should  the  com- 
plainant in  such  bill  contradict  the  assertions  in  his  answer  in  the 
original  suit.(/)  (8) 

(5)  Field  v.  Schieffelin,  7  John.  Ch.  Rep.  252.    Story's  Eg.  PI.  316.    Mitf.  82.    4  Meto.  104. 

(c)  Mitf.  Eq.  PI.  82. 

(<?)  Latonehe  v.  Dunsany,  1  Sch.  &  Lef.  137. 

(e)  Galatian  v.  Erwin,  Hopk.  48.  8  L'owen,  361,  S.  C.  Mitf.  81.  May  t.  Armstrong-,  3  J.  J. 
Marsh.  262.  Daniel  v.  Morrison,  6  Dana,  186.  Griffith  v.  Merrit,  19  JST.  T.  529.  2  Dan.  Pr.  1649. 
i  John.  Ch.  357.    Talmadge  v.  Pell,  9  Paige,  410. 

(/)  Hudson  v.  Hudson,  3  Band.  117. 


(8)  Where  leave  is  given  to  file  a  cross  complaint,  it  must,  in  some  degree, 
correspond  with  the  requisites  of  a  cross  bill.  (Neweomb  v.  Keteltas,  2  Code 
R.  152.) 

Where  a  defendant  has  not  a  legal  right  of  set-off,  of  which  he  can  avail  himself 
in  his  answer,  a  cross  bill  for  that  purpose  must  show  the  existence  of  a  debt  due 
from  the  plaintiff,  and  that  he  is  insolvent ;  or  must  show  some  other  equity  which 
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It  should  state  the  parties,  prayer,  and  objects  of  the  original  bill, 
the  proceedings  thereon,  and  the  rights  of  the  party  exhibiting  the  bill, 
[  *Vol.  II,  131]  *  which  are  necessary  to  be  made  the  subject  of  cross 
litigation ;  or  the  ground  on  which  he  resists  the  claims  of  the  com- 
plainant in  the  original  bill,  if  that  is  the  object  of  the  new  bill.(p') 

A  cross  bill  to  have  usurious  securities  delivered  up  must  offer  to 
pay  what  is  due. (h) 

A  cross  bill,  being  generally  considered  as  a  defence  to  the  original 
bill,  or  as  a  proceeding  necessary  to  a  complete  determination  of  a 
matter  already  in  litigation,  the  complainant  is  not,  at  least  as  against 
the  complainant  in  the  original  bill,  obliged  to  show  any  ground  of 
equity  to  support  the  jurisdiction  of  the  court.(i)  It  is  treated,  in  short, 
as  a  mere  auxiliary  suit,  or  as  a  dependency  upon  the  original  suit.(A-) 

But  where  a  cross  bill  seeks  not  only  discovery,  but  relief,  care 
should  be  taken  that  the  relief  prayed  by  the  cross  bill  should  be  equi- 
table relief ;  for,  to  this  extent  it  may  be  considered  as  not  purely  a 
cross  bill,  but  in  the  nature  of  an  original  bill  seeking  further  aid  from 
the  court ;  and  then  the  relief  ought  to  be  such  as  in  point  of  jurisdiction 
it  is  competent  for  the  court  to  give.(Z)  (9)  It  was  upon  this  ground 
that  where  a  purchaser  of  an  estate,  under  articles  of  agreement,  filed 

(a)  Mitf.  PI.  81.       Coop.  Eq.  PI.  88.     3  Atk.  812. 

(It)  Mason  v.  Gardiner,  4  Bro.  C.  C   437. 

(i)  Mitf.  Eq  PI.  81.  Coop.  PI.  86.  Burgess  v.  Wheate,  1  Eden's  Eep.  190.  Doble  v.  Pot- 
man, Hardr.  160 

[k)  Story's  Eq.  PI.  318.  Mitf.  Eq.  PI.  81.  Coop.  86.  Slason  v.  Wright,  14  Vt.  202.  Cross  v. 
De  Valle,  1  Wal.  1.   2  Dan.  Pr.  1647. 

(Z)   Coop.  Eq.  PI.  86. 


would  be  sufficient  to  sustain  an  original  bill  for  a  set  off.  (Irving  v.  De  Kay,  10 
Paige,  319.) 

A  cross  bill  must  be  confined  to  the  subject  matter  of  the  original  bill.  An  entire 
departure  from  it  is  not  allowable  ;  but  it  is  allowable  to  bring  a  cross  bill  to  dis- 
cover matter  which  may  be  used  in  defence,  or  as  an  estoppel.  (Josey  v.  Rogers, 
13  Geo.  478.) 

A  cross  bill  for  purposes  of  relief  is  always  designed  for  the  purpose  of  enabling 
a  defendant  to  avail  himself  of  some  defence  which  can  only  be  made  complete  by 
granting  him  some  affirmative  relief  against  the  complainant,  or  against  some  co- 
defendant  ;  and  must  be  strictly  confined  to  the  matters  involved  in  the  cause. 
{Andrews  v.  Kibbee,  12  Mich.  94.) 

(9)  Under  the  Code,  this  rule  is  no  longer  applicable.     (Van  Sant.  Eq.  Pr.  226.) 

"Where  a  defendant  files  a  cross  bill  on  matters  clearly  cognizable  in  equity,  the 
cross  bill  will  supply  any  defect  in  jurisdiction,  and  place  the  whole  cause  before 
the  court,  and  impose  upon  it  the  duty  of  granting  relief  to  the  party  entitled. 
(Gockrell  v.  Warren,  1  Ark.  346.) 

The  defendant  may  rely  upon  matters  purely  legal,  connected  with  the  matters 
of  the  bill,  for  his  defence,  and,  by  his  cross  bill,  require  the  plaintiff  to  answer 
thereto.     (Hume  v.  Long,  6  Monroe,  119.) 

It  is  not  necessary  that  a  cross  bill  should  allege  any  ground  of  equity,  as 
against  the  complainant  in  the  original  bill,  to  give  the  court  jurisdiction.  (Nelson 
v.  Dunn,  15  Ala.  501.) 
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his  bill  for  a  conveyance,  having  got  into  possession  of  a  part  of  the 
estate,  and  the  vendor  filed  a  cross  bill  to  recover  back  the  possession 
from  the  purchaser,  the  court,  though  it  dismissed  the  original  bill, 
refused  to  give  the  relief  sought  upon  the  cross  bill ;  because  it  was 
the  proper  object  of  an  action  of  ejectment,  and  entirely  within  the 
competence  of  a  court  of  law.  (to) 

Where  a  cross  bill  is  filed  for  the  purpose  of  setting  up  some  occur- 
rence which  has  happened  since  the  cause  was  at  issue,  and  which 
would  have  been  a  good  ground  of  a  plea  in  bar,  had  it  happened  in 
time,  the  cross  bill  is  in  the  nature  of  a  plea  puis  darrein  continuance. 
And  in  such  a  case  it  should  recite  the  former  bill  and  the  proceedings 
thereon,  and  set  forth  the  new  occurrence  which  creates  the  bar ;  that 
the  suit  is,  notwithstanding,  proceeded  with ;  and  that  the  complain- 
ant in  the  cross  bill  cannot  use  the  defence  as  a  plea  in  bar.  The  bill 
then  prays  a  subpoena,  to  the  end  that  the  premises  may  be  answered, 
and  that  the  new  defence  may  be  declared  a  sufficient  bar  to  any  fur- 
[*Vol.  II,  132]  ther  ^proceedings  ;  and  that  therefore  the  original  bill 
may  be  forthwith  dismissed,  with  costs. (n) 

A  cross  bill  filed  for  collateral  relief  differs  in  no  respect  from  the 
common  form  of  an  original  bill,  but  must  state  the  injury  sought  to 
be  redressed  ;  in  which  is  generally  included  the  reference  to  the  for- 
mer bill ;  pretences  and  charges  when  necessary — being  for  the  most 
part  pretences  of  some  of  the  allegations  in  the  original  bill,  and 
charges  to  the  contrary — and,  lastly,  the  prayer  for  subpcena,  to  the 
end  that  the  defendant  may  answer  the  premises  ;  and  the  court  may 
decree  such  relief  as  the  nature  of  the  case  may  require. (o) 

If  the  complainant  in  a  cross  bill  wishes  an  order  to  stay  the  pro- 
ceedings in  the  original  suit,  the  cross  bill  must  be  verified  by  some 
person  who  knows  the  facts. (p)  (10) 

(m)  Calverly  v.  Williams,  1  Ves.  jun.  211,  213.    Coop.  86,  87. 

(tc)  Lnbe's  Eq.  PI.  229.    Hayne  v.  Hayue,  3  Cli.  Hep.  19.    Mitf.  82. 

(o)  Id.  ib. 

(j>)  Talmadge  v.  Pell,  9  Paige,  410. 


(10)  A  cross  bill,  not  sworn  to,  will  not  operate  to  stay  proceedings  on  the 
original  bill ;  and  the  complainant  in  the  latter  will  not  be  required  to  answer  it 
until  the  original  bill  has  been  answered.  ( Van  Valtenburg  v.  Alberry,  10  Iowa, 
264.) 
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SECTION   V. 

DEFENCE   TO. 

Plea.]  A  plea  to  the  person  of  the  complainant  does  not  lie  to  a 
cross  bill,  unless  it  is  exhibited  by  a  person  incapable  alone  to  insti- 
tute a  suit.  Nor  does  a  plea  to  the  jurisdiction  lie  to  such  a  bill ;  for 
the  defendant,  by  filing  his  original  bill,  has  affirmed  the  sufficiency 
both  of  the  person  and  the  jurisdiction. (q) 

Neither  can  a  cross  bill,  though  between  the  same  parties  as  an  origi- 
nal suit,  be  met  by  a  plea  of  a  suit  for  the  same  object  pending  in  a 
court  of  concurrent  jurisdiction.  Thus,  it  has  been  held  that  after  a 
bill  brought  in  the  exchequer  to  foreclose  a  mortgage,  the  defendant 
may  bring  a  bill  in  the  court  of  chancery  to  redeem,  and  the  pendency 
of  the  former  suit  is  not  pleadable. (r) 

In  other  respects  cross  bills  are  liable  to  all  the  pleas  in  bar  to  which 
original  bills  are  liable ;  and  the  converse  is  equally  true,  that  a  cross 
bill  is  not  liable  to  any  plea  which  will  not  hold  to  an  original  bill. 
And,  as  it  seems  that  a  defendant  cannot,  by  a  cross  bill,  compel  the 
complainant  in  the  original  suit  to  make  a  discovery  of  his  (the  defend- 
[*Vol.  II,  133]  *ant's  title,  the  objection  may  be  taken  by  plea;  and  it 
may  also  be  insisted  on  by  answer,  (s) 

Demurrer.]  A  demurrer  for  want  of  equity  will  not  lie  to  a  cross 
bill  filed  by  a  defendant  in  a  suit,  against  the  complainant  in  the  same 
suit,  touching  the  same  matter.  For  being  drawn  into  court  by  the 
complainant  in  the  original  bill,  he  may  avail  himself  of  the  assistance 
of  the  court  without  being  put  to  show  a  ground  of  equity  to  support 
its  jurisdiction.(i)  "Where  a  cross  bill  seeks  relief  which  is  of  an  equi- 
table nature,  if  it  does  not  contain  all  proper  allegations  which  confer 
an  equitable  title  to  such  relief,  upon  the  party,  it  will  be  open  to 
demurrer.  Thus,  where  an  original  bill  was  filed  to  enforce  a  security 
and  the  defendant  filed  a  cross  bill  to  have  the  security  delivered  up 
as  being  usurious,  and  the  cross  bill  did  not  offer  to  pay  the  sum  really 
due,  a  demurrer  was  allowed. (u) 

(q)  Micf.  PI.  290,  291.    Coop.  PI.  304.    Beanies'  Pleas,  302. 
(r)  Lord  Newburgh  v.  Wren,  1  Vera.  220.    2  Dan.  148. 

(s)  Well.  Eq.  PI.  230.    Bellwood  v.  Wetlierell,  1  Young  &  Coll.  211.    Glegg  v.  Legh,  1  Bligh 
(N.  S.)  302.    Cherry  v.  Legh,  id.  306. 
(«)  Mitt".  203.    Doble  v.  Potman,  Hardr.  160.    Coop.  Eq.  PI.  81,  215.    Lube's  Eq.  PI.  21. 
(m)  Mason  v.  Gardiner,  4  Bro.  C.  C.  436.    Coop.  Eq.  PI.  215.    Hiekson  v.  Aylward,  3  Molloy,  1. 
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If  a  cross  bill  is  not  confined  to  the  matters  in  litigation  in  the  ori°i- 
nal  suit,  but  seeks  to  bring  before  the  court  other  distinct  matters  and 
rights,  it  is  no  longer  entitled  to  be  deemed  a  cross  bill,  but  is  an  origi- 
nal suit ;  and  it  seems  a  demurrer  would  lie.(c)  So  if  a  bill  of  this 
nature  be  filed  contrary  to  the  practice  of  the  court,  and  under  circum- 
stances in  which  a  pure  cross  bill  is  not  allowed,  it  is  open  to  demurrer ; 
as,  if  it  is  filed  after  publication  of  the  testimony  in  the  original  suit, 
and  seeks  to  take  new  testimony  to  the  matters  already  in  issue  ;  or 
if  it  does  not  contain  an  agreement  on  the  part  of  the  defendant  filing 
the  bill  to  go  to  a  hearing  upon  the  depositions  and  proofs  already  pub- 
lished ;  or  if  it  seeks  to  bring  into  question  facts  which  the  party  has 
admitted  in  his  answer  to  the  original  bill.(w) 

A  cross  bill  which  is  filed  by  the  special  direction  of  the  court,  for 
the  purpose  of  obtaining  its  decree  touching  some  matter  not  in  issue 
by  the  former  bill,  or  not  in  issue  between  the  proper  parties,  does  not 
seem  liable  to  any  peculiar  cause  of  demurrer.  Indeed,  being  exhib- 
ited by  order  of  the  court,  there  is  little  probability  that  such  a  bill 
should  be  liable,  in  substance,  to  any  demurrer. (a;) 

Answer.]  By  the  English  practice,  the  complainant  in  the  original 
suit  has  a  right  to  the  first  answer ;  and  may  move  to  stay  proceedings 
[*Vol.  II,  134]  *in  the  cross  cause  until  the  original  bill  is  answered. (?/) 
Our  practice  is  not  materially  variant  from  this.  The  42d  rule  requires 
the  complainants  in  a  cross  bill,  who  are  defendants  in  the  original 
bill,  to  put  in  and  perfect  their  answer  to  the  original  bill  before  they 
can  enter  an  order  to  compel  an  answer  to  the  cross  bill ;  unless  other- 
wise specially  directed  by  the  court.(ll) 

The  complainant  in  the  original  suit  does  not  waive  his  right  to  an 
answer  by  getting  an  order  for  time  to  answer  the  cross  bill. (2)  (12) 

]v)  Welf.  Eq.  PI.  230.     Story's  PI.  483. 

(w)  Storv's  Eq.  PI.  4S3.     Coop.  Eq.  PI.  87.    Berkley  v.  Ryder,  2  Ves.  533,  537. 

(x)  Irl.  484.     Slitf.  203. 

iy)  Harris  v.  Harris,  Tnr.  &  Russ.  165. 

(a)  v.  Southall,  1  Yoange,  330. 

(11)  By  a  rule  of  the  supreme  court  of  the  United  States,  it  is  provided  that 
where  a  defendant  in  equity  files  a  cross  bill  for  discovery,  only,  against  the 
plaintiff  in  the  original  bill,  the  defendant  to  the  original  bill  shall  first  answer 
thereto,  before  the  original  plaintiff  shall  be  compelled  to  answer  the  cross  bill. 
The  answer  of  the  original  plaintiff  to  such  cross  bill  may  be  read  and  used  by 
the  party  filing  the  cross  bill,  at  the  hearing,  in  the  same  manner  and  under  the 
same  restrictions  as  the  answer,  praying  relief,  may  now  be  read  and  used. 
(Equity  Rule  72.) 

(12)  The  defendants  must  put  in  their  answer  to  a  cross  complaint,  the  same 
as  to  an  original  complaint ;  and  the  effect  of  not  answering  is  the  same  as  that 
of  not  serving  a  reply  to  a  counterclaim,  under  the  Code,  viz.  ;  the  cross  com- 
plaint will,  upon  the  trial,  for  the  purposes  of  the  action,  be  taken  as  true. 
(Code,  §  168.) 
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SECTION    VI. 


PROCEEDINGS    UPON. 


Staying  proceedings  in  original  suit.]  The  complainant  in  the  origi- 
nal suit  is  not  obliged,  in  any  case,  to  stay  proceedings  therein  upon 
the  filing  of  a  cross  bill,  except  by  a  special  order  of  the  court.  And 
it  is  not  a  matter  of  course  for  the  court  to  stay  the  proceedings  in  the 
original  suit,  in  any  case,  except  where  the  defendant  in  the  cross  suit 
is  in  contempt  for  not  answering.(a)  If  the  complainant  in  the  cross 
bill  wishes  to  stay  the  proceedings  in  the  original  suit,  'the  cross  bill 
should  be  filed  on  oath,  and  a  certificate  of  counsel  should  be  obtained 
stating  that  he  believes  a  stay  of  proceedings  in  the  original  suit  to  be 
necessary  for  the  attainment  of  justice  in  the  cause,  and  that  the  cross 
bill  is  not  intended  for  delay.  (6) 

Notice  of  the  application  to  stay  proceedings  must  be  given  to  the 
adverse  party. (c) 

All  the  complainants  in  the  cross  bill  must  join  in  this  application. 
And  to  entitle  them  to  an  order  to  stay  the  proceedings,  it  is  necessary 
the  matters  stated  in  the  cross  bill  should  be  sworn  to  by  some  person 
who  knows  the  facts. (d) 

If  the  cross  bill  is  not  filed  before  or  at  the  time  of  answering,  the 
delay  must  be  accounted  for,  or  the  proceedings  will  not  be  stayed.(fi) 

An  order  to  stay  proceedings  in  the  original  suit  until  answer  to  the 
[*Vol.  II,  135]  *cross  bill,  will  not  prevent  the  complainant  from 
making  a  motion  on  any  incidental  or  collateral  matter.  (/) 

Compelling  answer  to  cross  bill.]  As  before  mentioned,  the  complain- 
ants in  a  cross  bill  who  are  defendants  in  the  original  suit  must  put 
in  and  perfect  their  answer  to  the  original  bill  before  they  will  be 
entitled  to  an  order  to  compel  an  answer  to  the  cross  bill ;  unless  the 
court  shall  otherwise  specially  direct. (g) 

Order  that  both  causes  be  heard  together.]  After  both  causes  are  at 
issue  or  in  a  situation  to  be  heard,  the  complainant  in  the  cross  suit 

(a)  White  v  Buloid,  2  Paige,  164.    Williams  v.  Carle,  2  Stockt.  107. 
(&)  III.  ib. 

(c)  Id.  ib. 

(d)  Talmage  v.  Pell,  9  Paige,  410. 

(e)  White  v.  Bnloid,  supra. 

(/)  Howth  v.  Howth,  1  How.  Eq.  Side,  299. 
{g)  E.ule42. 
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may  have  an  order  that  they  be  heard  together.  But  the  delay  of  the 
complainant  in  the  cross  suit  will  not  be  permitted  to  delay  the  hear- 
ing of  the  original  cause.(A)  (13) 

An  order  must  be  obtained,  when  both  causes  are  ready,  that  they 
be  brought  on  together.  This  is  on  a  motion  ex  parte,  and  a  copy  of 
the  order  should  be  served.(i)  (14) 

Effect  of  taking  cross  bill  as  confessed.]  If  a  cross  bill  is  taken  as 
confessed,  it  may  be  used  as  evidence  against  the  complainant  in  the 
original  suit,  on  the  hearing,  and  will  have  the  same  effect  as  if  he 
had  admitted  the  same  facts  in  an  answer.(A-) 

Effect  of  amending  original  bill.]     If  the  complainant  amends  the 

,  original  bill,  in  material  points,  subsequent  to  the  filing  of  the  cross 

bill,  the  amended  bill  will  be  considered  a  new  bill,  and  he  thereby 

loses  his  priority.  (Z)     And  this,  whether  the  amendments  are  material 

or  not.(?«) 

Such  amendment,  however,  will  not  stay  the  proceedings  in  the 
original  suit.  A  motion  must  be  made  by  the  complainant  in  the 
cross  suit  that  the  proceedings  be  stayed  until  the  complainant  shall 
have  answered  the  cross  bill.(w) 

Abatement  of  original  suit.]  If  an  original  bill  is  abated  by  the  mar- 
riage of  a  complainant,  and  a  cross  bill  is  then  filed,  the  priority  of 
the  original  bill  is  lost.(o) 

Evidence.]     It  is  a  rule  in  the  English  practice,  and  was  so  here 

(ft)  White  v.  Bnloid,  2  Paiore,  164. 

(i)    Hand's  Sol.  Ass.  106.    Hinde,  54. 

{?:)  White  v.  Bnloid,  supra. 

[I)    Lnbe's  Eq.  PI.  101.     Steward  v.  Eoe,  2  P.  Wms.  435.    Lone  v.  Burton,  2  Atk.  218. 

(m)  Johnson  v.  Frew,  2  Cox's  Cn.  371.    Noel  v.  King,  2  Mad.  Rep.  392. 

in)  Noel  Y.  King,  supra. 

(o)  Smart  v.  Floyer,  Dick.  260. 


(13)  Where  the  prayer  of  a  cross  bill  is  for  discovery  of  matter  going-  to  show 
that  the  court  has  not  jurisdiction  of  the  principal  cause,  the  original  cause  should 
not  be  heard  until  the  answer  to  the  cross  bill  is  filed.  ( Young  v.  Pott,  4  Wash. 
C.  C.  521.) 

In  8terry  v.  Arden,  (1  John.  Ch.  62,)  a  cross  bill  for  a  discovery  was  filed  by 
the  defendant  after  publication  in  the  original  suit ;  a  motion  to  put  off  the  hear- 
ing in  the  original  suit,  until  an  answer  was  put  in  to  the  cross  bill  was  refused,  it 
being  too  late,  and  the  answer  not  appearing  to  be  evasive. 

A  party  filing  a  cross  bill  must  take  steps  to  obtain  an  answer,  make  an  issue 
and  have  a  hearing  at  the  same  time  the  original  bill  is  brought  to  a  hearing. 
(Heed  v.  Kemp,  16  HI.  445.) 

(14)  It  is  said  that  by  the  present  practice,  an  order  does  not  seem  to  be  neces- 
sary ;  that  the  two  actions  may  be  noticed  for  trial  at  the  same  time,  and  brought 
on  for  hearing,  and  finally  determined,  together,  as  one  suit.  (Van  Sant.  Eq.  Pr. 
228.) 

A  formal  dismissal  of  a  cross  bill  is  not  necessary,  where  the  subject  matter  of 
it  is  disposed  of  by  the  decree  on  the  original  bill.     (Moss  v.  Close,  3  Dana,  189.) 
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before  secret  examinations  were  abolished,  that  evidence  in  a  cross 
cause  taken  after  publication  in  the  original  suit,  cannot  be  read  at 
the  hearing,  to  any  point  to  which  testimony  has  been  taken  in  the 
[*Vol.  II,  136]  latter.(p)  *And  in  White  v.  Buloid,(q)  this  rule  is 
sanctioned  where  the  proofs  have  been  closed.  In  that  case  some  wit- 
nesses had  been  examined ;  which  the  chancellor  held  not  sufficient  to 
prevent  the  filing  of  a  cross  bill ;  and  extended  the  time  for  taking 
proofs  for  forty  days  after  the  defendant  had  answered  the  cross  bill. 

The  depositions  in  the  cross  cause,  to  distinct  matters,  can  of  course 
be  read ;  and  if  no  witnesses  have  been  examined  in  the  original  suit, 
the  testimony  in  the  cross  suit  can  be  used.(r)  So  if  no  witnesses  are 
examined  in  the  cross  suit,  the  depositions  in  the  original  suit  may  be 
read.     But  the  point  in  issue  must  be  the  same  in  both  causes. (s) 

It  appears  to  be  the  regular  practice  to  procure  a  preliminary  order 
for  reading,  in  the  one  cause,  the  pleadings  and  proofs  in  the  other — ■ 
saving  just  exceptions. (t) 

But  it  is  also  stated  that  where  the  two  causes  are  set  down  to  be 
heard  together,  no  previous  order  is  requisite. (u) 

The  testimony  taken  in  a  cross  cause  may  be  read,  although  the  bill 
be  dismissed,  (v) 

{p)  Field  v.  Sohieffelin,  7  John.  Ch.  Kep.  252. 

(?)  2  Paige,  164 

(r)  Wilford  v.  Beasely,  3  Atk.  501. 

(s)  Christian  v.  Wren,  Bnnb.  321. 

it)  Christian  v.  Wren,  supra. 

(u)  1  Howard,  295.    2  Fow.  Ex.  Pr.  166. 

(u)  Lnbiere  v.  Genoa,  2  Ves.  sen.  579.    1  How.  Eq.  Side  293. 
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CHAPTER    X. 

BILL  TO  PERPETUATE  TESTIMONY. 

Sect.  1.  When  it  may  be  Brought. 

2.  Form  op. 

3.  Defence  to,  and  other  Proceedings  upon. 


SECTION    I. 

WHEN   IT   MAT  BE   BROUGHT.  (1) 

When  a  person  interested  in  any  property  is  in  danger  of  losing  the 
evidence  of  his  right  before  it  can  be  judicially  investigated,  he  may 
[*Vol.  II,  137]  file  *a  bill  against  the  persons  who  will  be  benefited 
by  the  loss,  to  examine  the  witness  and  perpetuate  their  testimony,  (a) 
The  sole  object  of  such  a  bill  is  to  assist  other  courts,  and  to  preserve 
evidence  to  prevent  future  litigation. (5) 

In  order  to  maintain  a  bill  to  perpetuate  testimony,  the  complain- 
ant must  be  interested ;  and  an  expectancy,  however  strong,  is  not  a 
sufficient  interest.  Thus,  neither  the  next  of  kin  nor  heir  at  law  of  a 
lunatic,  though  that  lunatic  be  intestate,  and  morally  and  physically 
in  the  most  hopeless  state,  has  such  an  interest  as  will  enable  him  to 
maintain  a  bill  for  the  perpetuation  of  testimony ;  for  the  law  never 
deems  a  recovery  impossible  during  life.(c)  But  any  actual  interest, 
however  small  in  value,  whether  it  be  absolute  or  contingent,  and 
however  remote  in  enjoyment,  is  sufficient. (<3)    It  has  even  been  said 

(a)  Welf.  Eq.  PI.  139. 
(6)   Coop.  Eq.  PI.  52.    Story's  Eq.  PI,  243. 

(c)    Lord  Dursley  v.  Fitzhardinge,  6  Ves.  260.    SaekviUe  v.  Ayleworth,  1  Vern.  105.    1  Eq. 
Abr.  234.  S.  C.    May  v.  Armstrong,  3  J.  J.  Marsh.  260. 
(rf)  15  Ves.  136. 


(1)  A  bill  to  perpetuate  testimony  lies  only  when  the  evidence  relates  to  legal 
rights,  which  cannot  be  tried  immediately,  by  reason  of  the  impediment  of  a  prior 
legal  title,  outstanding  in  the  defendant,  or  some  one  else.  (Baxter  v.  Farmer,  7 
Ired.  Eq.  239.) 
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that  if  persons  having  mere  expectancies  shall  have  entered  into  any 
contract  with  respect  to  them,  they  may  maintain  a  bill  to  perpetuate 
the  evidence. (e)  So  any  person  having  an  interest  in  remainder  or 
reversion  after  an  estate  for  life,  may  file  such  a  bill.(/) 

But  the  court  will  not  protect  every  interest  by  perpetuating  evi- 
dence ;  as,  for  instance,  if  it  be  such  as  may  be  immediately  barred 
by  the  person  against  whom  the  bill  is  brought ;  for  it  would  be  a 
fruitless  exercise  of  power,  (g) 

It  has  been  said  not  to  lie  for  trivial  things,  as  rights  of  common,  or 
ways,  or  water  courses  ;  or  at  least  not  until  after  a  recovery  at  law.  (h) 

A  tenant  in  tail  in  remainder  has  a  sufficient  interest  to  perpetuate 
testimony  of  his  legitimacy. (i)  But  not  to  perpetuate  the  testimony 
of  his  marriage,  in  order  to  prove  hereafter  that  his  issue  are  legiti- 
mate. The  evidence  is  required,  not  to  maintain  his  own  interest,  but 
the  possibility  of  his  issue,  and  they  have  not  sufficient  interest.  This 
is  similar  to  the  case  of  an  heir  apparent ;  the  issue  in  tail  have  only 
an  expectation,  not  an  interest. (k)  But  where  the  husband  is  legal 
tenant  in  tail  in  remainder,  the  wife  may,  it  seems,  in  respect  to  her 
dower,  have  sufficient  interest  to  perpetuate  the  testimony  of  her  mar- 
riage. (I) 

If  persons  who  have  not  a  present  estate  assign  their  expectations, 
[*Vol.  II,  138]  the  ^assignees  have  a  sufficient  interest  to  perpetuate 
the  testimony  of  the  contract  or  assignment ;  but  the  next  of  kin  of  a 
lunatic  has  not  such  an  interest  in  his  property  as  to  entitle  him  to 
maintain  this  bill,  (to)  The  being  a  next  of  kin  or  heir  apparent  is  not 
a  sufficient  interest.(w) 

It  is  necessary  also  that  the  defendant  must  be,  or  claim  to  be,  inter- 
ested.^) Thus,  a  tenancy  in  tail  in  remainder  is  a  sufficient  interest 
in  the  defendant  in  a  question  as  to  the  legitimacy  of  prior  remainder- 
men. So  in  a  bill  by  tenant  in  tail  in  remainder,  to  establish  his  legiti- 
macy, where  his  younger  brothers  having  subsequent  remainders  are 
defendants,  there  is  no  objection  to  make  further  remaindermen 
defendants,  particularly  if  the  brothers  are  infants. (p) 

Some  ground  of  necessity  for  perpetuating  the  testimony  must  also 

(e)  Lord  Dnrsley  v.  Fitzhardinge,  supra. 

if)  Coop.  Eq.  Pi.  53.    Smith  v.  Att'y  General,  there  cited.    1  Vern.  105. 
(</)  6  Ves.  261,  2,  3.     Coop.  53. 
(ft)  Sackville  v.  Ayleworth,  1  Vern.  105. 
(i)  6  Ves.  261. 

(£)  Allan  v.  Allan,  15  Ves.  136.    6  Ves.  261.    Earl  of  Belfast  v.  Chichester,  2  Jae.  &  W.  439. 
[I)   15  Ves.  134. 

(mil  Vern.  105.    Mitf.  51.    Allan  v.  Allan,  15  Ves.  136. 
(i!)  Id.  ib. 

(o)  Welf.  Eq.  PI.  HI.    Dnke  of  Dorset  v.  Girdler,  Prec.  in  Ch.  531.    1  Vern.  308,  312,  354,  441. 
3  Bro.  C.  C.  481.     3  P.  Wms.  77. 
[p)  Mitf.  PI.  53.    Coop.  PI.  56.    1  Sim.  &  Stn.  93,  note.    Tcale  v.  Teale,  id.  385. 
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be  shown ;  as  that  the  party  is  in  danger  of  losing  his  witnesses  by- 
sickness,  age,  or  death  ;(q)  or  by  departure  from  the  state. (r)  It  will 
not  lie,  however,  where  the  necessity  of  the  witness'  going  abroad  is 
of  the  complainant's  own  creating.(s) 

Where  the  party  claiming  the  perpetuation  of  evidence  can  bring  a 
present  suit,  he  must  show  that  it  has  been  commenced ;  or  he  must 
show  his  present  inability  to  sustain  an  action. (t)  And  generally  the 
bill  must  show  either  that  the  facts  to  which  the  testimony  of  the  wit- 
nesses proposed  to  be  examined  relates,  cannot  be  immediately  inves- 
tigated in  a  court  of  law ;  or  if  they  can  be  so  investigated,  that  the 
sole  right  of  action  belongs  exclusively  to  the  other  party  ;  or  that  the 
other  party  has  interposed  some  impediment,  (as,  an  injunction,)  to  an 
immediate  trial  of  the  right  in  the  court  of  law.(w) 

A  bill  of  this  nature  must  be  brought  before  the  matter  can  be  judi- 
cially investigated.  Thus,  it  does  not  lie  by  a  devisee  against  a  pur- 
chaser without  notice  of  the  will,  until  after  the  will  is  established, 
where  there  is  no  impediment  to  an  immediate  investigation  at  law,(c) 
or  by  a  tenant  in  tail  out  of  possession,  until  he  has  recovered  posses- 
sion by  ejectment,  where  there  is  no  impediment  to  an  investigation  at 
[*Vol.  II,  139]  law.(w)  *A  deed  being  lost,  or  in  the  hands  of  the 
defendant,  is  "not  such  an  impediment  to  a  trial  at  law  as  to  support 
the  bill. (a;)  The  bill  does  not  lie  before  trial,  if  there  is  no  impedi- 
ment to  a  trial  at  law,  and  no  fear  of  the  death  of  the  witness  before 
trial.(y) 

And  where  a  person's  right  of  fishery  or  of  common  is  actually  dis- 
turbed, so  that  an  action  may  be  maintained,  a  bill  of  this  nature  does 
not  lie  until  after  the  trial. (z)  But  a  person  in  possession  who  has 
been  threatened,  but  not  so  disturbed  as  to  enable  him  to  support  an 
action,  may  maintain  the  bill  before  action  commenced.(a) 

So  the  bill  lies  by  a  devisee,  where  lands  are  devised  by  will,  and 
there  is  no  occasion  or  opportunity  to  establish  the  will  at  law.(6)  And 
a  bill  to  perpetuate  testimony  in  aid  of  an  action  will  lie  before  action 
brought,  if  the  defendant  prevents  the  bringing  of  the  action.(e)     So 

(o)  Cann  v.  Cann,  1  P.  Wms.  568.    Angel]  v.  Angel],  1  Sim.  &  Stn.  90.    3  P.  Wms.  77. 
(r)   Mitf.  PI.  52,  148,  a.    North  v.  Gray,  Dick,  14.    Cox  v.  Colley,  id.  55. 
(s)  East  Inilia  Company  v.  Naish,  Bnnb.  320. 
(i)    Mitf.  PI.  52,  n.    Dew  v.  Clarke,  1  Sim.  &  Stn.  114. 
(m)  Angell  v.  Angell,  1  Sim.  &  Stn.  83.    Mitf.  52.    Story's  Eq.  PI.  245. 

(v)  Bechinell  v.  Arnold,  1  Vern.  354.    Perry  v.  Kogers,  id.  441.    Dorset  v.  Girdler,  Prec.  in. 
Ch.  521. 
(?o)  Bradlvn  v.  Ord,  1  Atk.  571. 

fx)  North  v.  Gray,  1  Dick.  14.  „ 

(?/)   Angell  v.  Ansell,  1  Sim.  &  Stn.  83.    Teale  v.  Teale,  id.  385.    Coop.  Eq.  PI.  53. 
(z)  Welf.  Eq.  Pi '  143.  „,  n_ 

(a)   Dorsetv.  Girdler.  Prec.  in  Ch.  531.    Moodalay  v.  Morton,  1  Bro.  C.  C.  469. 
(6)  Wvatt's  Prac.  Reg.  74. 
(c)  Mitf.  PI.  52.    Cresset  v.  Mitton,  1  Ves.  Jan.  449,    Throckmorton  v.  Gnftin,  Toth.  18. 

Vol.  II.— 32  497 


140  0F  THE  DIFFERENT  KINDS  OF  BILLS.  [Book  IV. 

it  lies  before  a  trial  at  law  where  the  defendant  has  obtained  an  injunc- 
tion against  the  plaintiffs  proceeding  in  ejectment,  and  the  plaintiff 
has  a  verdict  for  another  part  of  the  same  estate,  upon  the  same  title. (d) 

So,  also,  if  an  important  fact  is  in  the  knowledge  of  only  one  or  two 
witnesses,  a  bill  of  this  nature  lies.(e) 

It  is  said  that  bills  to  perpetuate  testimony  seem  to  be  received  with 
caution,  if  not  regarded  with  jealousy  by  the  court.(/)  Yet  -it  is  on 
the  other  hand  observed  by  Mr.  Mitford,  that  as  the  object  of  this  juris- 
diction is  to  assist  other  courts,  and  by  preserving  evidence,  to  pre- 
vent future  litigation,  there  are  few  cases  in  which  the  court  will 
decline  exercising  it.  A  demurrer  to  a  bill  seeking  the  benefit  of  it 
will  therefore  seldom  lie.(gr) 

It  has  been  held  in  Ireland,  that  a  bill  for  a  discovery  and  to  per- 
petuate evidence  in  aid  of  a  defence  to  an  action  at  law  on  a  contract, 
might  be  sustained,  although  the  discovery  and  evidence  are  to  estab- 
lish that  the  contract  was  void  as  being  corrupt,  illegal,  and  unconsti- 
tutional, and  that  both  parties  were  in  pari  delieto.(h) 


[*Vol.  II,  140]  *SECTION    1 1. 

FORM   OF. 

The  matter  touching  which  the  complainant  is  desirous  to  acquire 
evidence  should  be  particularly  stated  in  the  bill,  so  that  the  interrog- 
atories on  both  sides  may  be  directed  to  the  true  merits  of  the 
controversy. (i)  Thus,  in  a  bill  to  perpetuate  testimony  to  a  right  of 
common  it  is  not  sufficient  to  charge  that  the  tenants,  owners  and 
occupiers  of  the  lands,  in  right  thereof  or  otherwise,  have  a  right  of 
common  of  pasture,  without  showing  whether  the  common  is  append- 
ant or  appurtenant. (A)  Or  if  it  relate  to  a  right  of  way,  it  must  set 
forth  the  way  per  et  trans,  as  in  a  declaration  at  law.(Z)    So  where 

(d)  Cox  v.  Colloy,  1  Dick.  55. 

(e)  Welf.  Eq.  PI.  142.    Mitf.  Eq.  PI.  150.    2  Bro.  C.  C.  641.    4  id.  156. 
(/)  Well'.  PL  143.    (Jann  v.  Cann,  1  P.  Wms.  568.    6  Ves.  257. 

(g)  Mitf.  PI  149 

(ft)  Longfield  v.  Aubrey,  1  Hogan,  300.    2  Molloy,  426,  S.  C. 

(i)    Bartlett  v.  Hawker,  Mad.  Ch.  157.    Coop.  Eq.  PI.  53. 

(7c)  Cresset  v.  Mitton,  3  Bro.  C.  C.  411.    1  Ves.  449. 

Q)    Gell  v.  Haywood,  1  Vern.  312.    Coop.  56. 
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the  bill  seeks  to  perpetuate  the  testimony  of  witnesses  to  a  will,  it  is 
proper  in  the  bill  to  set  forth  the  whole  will  in  hcec  verba.(m) 

The  bill  must  also  show  the  matter  touching  which  the  complainant 
is  desirous  to  give  evidence  ;  that  the  complainant  has  an  interest  in 
the  subject,  and  the  nature  of  that  interest ;  and  the  interest  of  the 
defendant  to  contest  the  complainant's  title. (ri) 

The-  title  of  the  complainant  ought  to  be  plainly  yet  succinctly 
stated,  and  that  with  all  necessary  and  convenient  certainty  as  to  the 
material  facts,  and  as  to  the  time,  place,  manner,  and  other  incidents. 
Therefore,  where  a  bill  brought  to  perpetuate  testimony  regarding  the 
title  of  the  complainant  to  a  tract  of  land,  stated  that  A.  B.  at  a  cer- 
tain time  executed  and  delivered  to  the  complainant  a  deed  or  gift 
of  such  land,  in  and  by  which  deed  said  land  was  by  said  A.  B.  con- 
veyed to  the  complainant ;  and  that  the  complainant  thereupon  execu- 
ted and  delivered  to  the  said  A.  B.  a  lease  of  the  premises  during  his 
life  and  determinable  on  his  death ;  without  stating  what  species  of 
estate,  and  quantity  of  interest  were  granted,  or  whether  the  deed 
was  absolute  or  conditional,  it  was  held  that  the  bill  was  fatally  defec- 
tive both  as  to  the  matter  of  the  complainant's  title  and  the  manner  of 
stating  it.(o) 

*In  the  next  place  the  bill  must  show  some  ground  of  [*Vol.  II,  141] 
necessity  for  perpetuating  the  evidence ;  as  that  the  facts  to  which  the 
testimony  of  the  witnesses  proposed  to  be  examined  relates  cannot  be 
immediately  investigated  in  a  court  of  law  ;  or  if  they  can  be  so  inves- 
tigated, that  the  sole  right  of  action  belongs  exclusively  to  the  other 
party  ;  or  that  the  other  party  has  interposed  some  impediment  (as,  for 
instance,  an  injunction)  to  an  immediate  trial  of  the  right  in  the  suit 
at  law,  so  that  before  the  investigation  can  take  place  the  evidence  of 
a  material  witness  is  likely  to  be  lost  by  his  death  or  departure  from 
the  country.^)  In  the  former  case  the  bill  must  allege  that  the  com- 
plainant is  in  possession  of  the  property,  or  the  right,  without  any  dis- 
turbance by  the  other  party,  upon  which  an  action  at  law  can  be 
founded,  (q)  In  the  latter  case  the  bill  must  allege  the  specific  facts  on 
which  the  complainant  puts  his  case  ;  and  also  that  the  witnesses  are 
old,  or  infirm,  or  in  ill  health,  and  not  likely  to  live.(?')  Without  such 
allegations  the  bill  will  be  clearly  demurrable ;  since,  if  the  subject 

(m)  Wyatt's  Prac.  Reg.  74. 

()i)  Welf  Eq.  PI.  145.    Jerome  v.  Jerome,  5  Conn.  352. 
(o)  Jerome  v.  Jerome,  supra. 

(p)  Story's  Eq.  PI.  245.    Angell  v,  Angell,  1  Sim.  &  Stn.  83.    Dnrsley  v.  Fitzhardinge,  6  Vea. 
260,  261. 
(q)   Id.  246.    Coop.  Eq.  PI.  53. 
(r)  Mason  v.  Goodbume,  Rep.  Temp.  Finch,  391.    Story's  Eq.  PI.  247. 
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matter  is  capable  of  being  immediately  investigated  at  law,  there  is 
no  ground  for  perpetuating  the  testimony  ;  but  it  will  be  the  party's 
own  laches  not  so  to  try  his  right. (s) 

Where  the  bill  is  framed  on  the  ground  that  the  testimony  of  a  wit- 
ness may  be  lost  by  his  death,  or  departure  from  the  state  before  the 
case  can  be  investigated  in  a  court  of  law,  it  seems  proper  also,  in 
order  to  avoid  objection,  to  annex  to  it  an  affidavit  of  the  circumstances 
by  which  the  evidence  intended  to  be  perpetuated  is  in  danger  of 
being  lost.(i)  This  practice  is  adopted  in  other  cases  of  bills  which 
have  a  tendency  to  change  the  jurisdiction  of  a  subject  matter  from  a 
court  of  law  to  a  court  of  equity.(w) 

When  the  bill  is  sworn  to,  however,  it  will  be  sufficient  to  state  the 
circumstances  in  the  bill.     No  other  affidavit  will  be  necessary. 

A  bill  of  this  nature  need  not  offer  to  pay  what  is  due  on  a  usurious 
contract ;  or  offer  to  waive  penalties.(a) 

The  prayer  of  the  bill  requires  attention.  It  should  pray  leave  to 
examine  witnesses  touching  the  matters  stated,  to  the  end  that  their 
testimony  may  be  preserved  and  perpetuated,  (w)  It  should  also  pray 
[*Vol.  II,  142]  the  *proper  process  of  subpoena,  but  it  should  not  pray 
that  the  defendant  may  abide  such  order  and  decree  as  the  court  shall 
think  proper  to  make  ;  for  that  will  turn  it  into  a  bill  for  relief,  which 
is  inconsistent  with  the  nature  of  a  bill  to  perpetuate  testimony.(a;) 

Care  should  also  be  taken  not  to  mix  up  in  the  bill  matters  which 
may  require  very  different  decretal  orders,  as  to  the  publication  of  the 
testimony  ;  otherwise  it  will  be  demurrable.(y) 


SECTION    III. 

DEFENCE   TO,    AND     OTHER   PROCEEDINGS   tJPON. 

Defence.]  The  defence  to  a  bill  to  perpetuate  testimony  is  the  same 
as  in  other  cases,  by  demurrer,  plea,  or  answer,  according  to  the  nature 
of  the  case. (a)     To  a  bill  to  prove  a  will  and  to  perpetuate  testimony, 

(s)   Ansell  v.  Angell,  1  Sim.  &  Stn.  83.    Dow  v.  Clark,  id.  108.    Parry  v.  Rogers,  1  Vera.  441. 
(«)   Earl  of  Suffolk  v.  Green,  1  Atk.  450.    Mitf.  PI.  52,  150. 
(v.)  Story's  Eq.  PI.  248. 
(u)  Suffolk  v.  Green,  1  Atk.  450. 
(w)  Mitf.  Eq.  PI.  51.    Coop.  Eq.  PI.  52. 

ix)  Rose  *•.  Gannell,  3  Atk.  439.    Vanghan  T.  Fitzgerald,  1  Sch.  &  Lef.  316.    Jerome  v, 
Jerome,  5  Conn.  Rep  352.    Coop.  Eq.  PI.  52. 
(w)  Dew  v.  Clark,  1  Sim.  &  Stn.  108. 
(2)  Welf.  Eq.  PI.  146. 
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the  defendant  may  plead  that  he  is  a  purchaser  without  notice  of  the 
will,  and  insist  that  if  the  complainant  has  a  title  he  may  immedi- 
ately proceed  at  law.  (a) 

It  has  been  before  observed  that  a  demurrer  will  seldom  lie  to  a  bill 
of  this  nature. (b)  But  if  it  clearly  appears  that  jurisdiction  does  not 
arise  upon  the  case  made  by  the  bill,  a  demurrer  will  hold;(c)  as 
where  specific  allegations  of  the  facts  upon  which  the  complainant 
claims  the  aid  of  the  court,  are  not  made  by  the  bill.(d)  So  if  the 
bill  should  pray  relief,  it  will  of  course  be  demurrable. (e)  But  it  has 
been  held  that  where  relief  and  discovery  prayed  by  the  bill  were 
both  demurrable,  the  defendant  could  not  demur  to  so  much  of  the 
bill  as  sought  to  perpetuate  testimony. (/) 

Amending  bill.]  Where  the  bill  is  to  perpetuate  testimony  and  also 
for  relief,  the  court  will  frequently  allow  the  complainant  to  amend 
his  bill  by  striking  out  the  relief ;  even  after  the  testimony  has  been 
taken  under  it ;  and  thus  give  effect  to  it.(g) 

^Dismissing  bill.]  A  bill  to  perpetuate  testimony  may  [Vol.  II,  143] 
be  dismissed  for  want  of  prosecution,  at  any  time  before  replication 
and  examination.^)  But  after  that  time  the  motion  would  be  irregu- 
lar ;  the  proper  application  then  being  that  the  complainant  may  pro- 
ceed to  perfect  the  examination  of  his  witnesses  within  a  given  time, 
or  that  he  pay  the  defendant  his  costs. (i) 

If  the  cause  should  be  improperly  brought  to  a  hearing,  it  will  be 
dismissed.  But  the  depositions  taken  may  still  be  used  as  evidence, 
even  though  the  bill  is  dismissed.(#) 

Testimony.]  A  bill  to  perpetuate  testimony  is  never  brought  to  a 
hearing.  (I) 

The  complainant  compels  the  appearance  and  answer  of  the  defend- 
ants, and  the  suit  is  proceeded  with  in  the  usual  way,  by  filing  a 
replication  and  issuing  a  commission  or  subpoena  for  the  examination 
of  witnesses. (to) 

After  witnesses  have  been  examined  under  a  bill  to  perpetuate  tes- 
timony, filed  by  the  defendant  in  an  ejectment  suit,  in  which  the 

(a)  Bechinal  v.  Arnold,  1  Vera.  554.    See  Beames  on  Pleas,  241. 

(6)  Ante,  p.  139.  •* 

(c)  Mitf.  PL  149,  150. 

(d)  Lord  North  v.  Lord  Grey,  Dick.  14.    1  Sim.  &  Stu.  S9. 

(e)  Rose  v.  Gannell,  3  Atk.  439.    Dalton  v.   Thomson,  Dick.  97.    Jerome  v.  Jerome,  5  Conn. 
Rep.  352. 

(/)  1  Atk.  450.    Thorpe  v.  Macanley .  5  Mad.  218.    Shackell  v.  Macauley,  2  Sim.  &  Stn.  79. 

[g)  Vaughan  v.  Fitzgerald,  1  Sch.  &  Lef.  316. 

(ft)  Anon.  1  Amb.  237.    1  Ves.  498. 

(i|    Wright  v.  Tafcham,  2  Sim.  459.    Barham  v.  Longman,  id.  460. 

(/;)  Hall  v.  HocUiesdon.  2  P.  Wms.  162,  163.    Anon.  2  Ves.  497.    Anonym.  Amb.  Rep.  237. 

(J)    Vanghan  v.  Fitzgerald,  1  Sch.  &  Lef.  316. 

(m)  1  Smith,  365.    Welf.  Eq.  PL  147. 
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plaintiif  afterwards  obtained  a  verdict,  and  then  commenced  another 
ejectment,  leave  has  been  given  to  examine  under  the  bill  one  of  the 
defendant's  witnesses  who  was  examined  at  law.(w)  The  depositions, 
if  taken  ex  parte  without  notice,  will  be  suppressed,  (o)  By  the  Eng- 
lish practice,  the  court  will  not  permit  the  depositions  taken  under  a 
bill  of  this  nature  to  be  published,  excepting  in  support  of  a  suit  or 
action  ;  and  then  only  after  the  death  of  the  witness,  or  in  case  of  his 
being  sick,  or  incapable  of  travelling,  or  being  prevented  by  accident 
from  attending  to  be  examined.(p)  (2)  And  the  publication  of  depo- 
sitions for  the  purpose  of  perfecting  the  title  to  an  estate,  will  not  be 
allowed,  even  where  the  witnesses  are  dead.(g) 

And  to  obtain  the  order  to  publish  the  depositions,  a  notice  of  motion 
must  be  served,  supported  by  an  affidavit  that  they  are  necessary  to 
be  made  use  of  on  the  complainant's  behalf ;  and  that  the  witnesses 
are  dead,  or  so  aged,  or  so  infirm,  that  they  cannot  travel  to  give  evi- 
dence without  danger  of  life ;  or  that  they  will  be  out  of  the  state  at  the 
[*Vol.  II,  144]  time  *of  the  trial.  Upon  this,  the  order  is  drawn  up 
accordingly. (r)  If  only  the  deposition  of  one  witness,  or  any  num- 
ber less  than  the  whole  of  the  witnesses  is  to  be  published,  the  officers 
of  the  court  will  be  directed  not  to  publish  the  depositions  of  the 
other  witnesses. (s) 

Costs.]  The  defendant  is  entitled  to  apply  by  a  motion  or  petition 
of  course  for  his  costs,  immediately  after  the  witnesses  are  examined, 
upon  the  simple  allegation  that  he  did  not  examine  any  witnesses. (t) 
Where  a  devisee  brings  a  bill  of  this  sort  and  the  heir  at  law  only 
cross  examines  the  witnesses,  he  his  entitled  to  his  costs ;  but  if  he 
examines  witnesses  to  encounter  the  will,  he  is  not.(w) 

(«)  Anon,  cited  in  Palmer  v.  Aylesbnrv,  15  Ves.  300. 

(o)  Loveden  v.  Milford,  i  Bro.  C.  0.  540. 

(p)  1  Smith,  366.    Morrison  v.  Arnold,  19  Ves.  669.    Bamsdale  v.  Lowe,  2Russ.  &  My.  142. 

(g)  Teale  v.  Teale,  1  Sim.  &  Stu.  385. 

(r)  1  Smith,  366. 

(s)  Id.  ib. 

[t)   Fouldes  v.  Midgley,  1  Ves.  &  B.  138. 

(«)  Berney  v.  Byre,  3  Atk.  387. 


(2)  To  authorize  the  production,  in  evidence,  of  a  deposition  taken  under  the 
act  to  perpetuate  testimony,  the  party  must  produce  proof  of  the  inability  of  the 
witness  to  attend  at  the  circuit,  and  not  rely  on  the  presumption  of  such  inability, 
arising  from  the  advanced  age  of  the  witness.  (Jackson  v.  Rice,  3  Wend.  180.) 
But  proof  of  the  advanced  age  of  the  witness,  and  the  belief  of  another,  from  his 
knowledge  of  the  situation  and  infirmities  of  the  witness,  that  he  could  not  endure 
the  fatigue  of  a  journey  to  the  place  of  trial  without  serious  hazard  to  his  health, 
has  been  held  sufficient  to  authorize  the  deposition  to  be  read  in  evidence.  (Jack- 
son v.  Perkins,  2  Wend.  308.) 
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In  the  case  of  Mackrell  v.  Hunt,(v)  costs  of  perpetuating  testimony- 
were,  under  the  circumstances,  allowed  to  a  purchaser. 

In  this  state,  bills  to  perpetuate  testimony  are  seldom  resorted  to  at 
the  present  day ;  since  the  revised  statutes,  have  given  a  much  cheaper 
and  more  expeditious  method  of  proceeding  to  accomplish  the  object, 
by  a  summary  application  to  an  officer  authorized  for  that  pur- 
pose.^) (3) 

(»)  2  Mad.  37.  n. 

(to)  See2B.  S.  398.    Act.  5.  of  Title  3,  Chap.  7,  Part  3, "  Proceedings  to  perpetuate  Testi- 
mony." 


(3)  The  Code  contains  no  provisions  respecting  bills  to  perpetuate  testimony. 
The  provisions  of  the  Revised  Statutes,  above  referred  to,  are  therefore  still  in 
force,  and  furnish  a  sufficient  remedy,  in  most  cases.  Should  any  case  occur 
in  which  that  remedy  is  not  sufficiently  broad,  doubtless  the  party  may  still  resort 
to  a  complaint,  to  perpetuate  testimony. 
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CHAPTER    XI. 

BILL  TO  EXAMINE  WITNESSES  DE  BENE  ESSE. 

This  species  of  bill  bears  a  close  analogy  to  bills  to  perpetuate  testi- 
mony, and  is  often  confounded  with  the  latter.  But  it  stands  upon 
distinct  considerations,  (a)  Bills  to  perpetuate  testimony,  as  we  have 
seen,  can  be  maintained  only  in  cases  where  no  present  suit  can  be 
brought  at  law  by  the  person  seeking  the  aid  of  the  court  to  try  his 
right.  Bills  to  take  testimony  de  bene  esse,  on  the  other  hand,  are  sus- 
tainable only  in  aid  of  a  suit  already  depending. (6) 

A  bill  of  this  nature  may  be  brought  by  a  person  who  is  in  posses- 
sion or  who  is  out  of  possession,  and  whether  he  is  plaintiff  or  defend- 
ant in  the  action  at  law.(c) 

*The  object  of  the  bill  is  to  take  the  testimony  of  [*Vol.  II,  145] 
witnesses  for  a  trial  at  law  in  cases  where  the  testimony  may  other- 
wise be  lost ;  as  where  the  witnesses  are  aged  or  infirm,  or  are  about 
to  depart  from  the  state. (d)  So  if  the  witness  proposed  to  be  examined 
is  the  only  witness  to  the  matter,  on  account  of  the  general  uncer- 
tainty of  human  life,  a  bill  will  lie  to  take  his  testimony  de  bene  esse, 
notwithstanding  he  is  not  either  aged  or  infirm. (e)  In  general,  a  wit- 
ness is  not  treated  as  being  aged,  in  the  sense  of  the  rule,  unless  he  is 
seventy  years  old.(/)  But  if  he  is  infirm  or  in  ill  health,  to  an  extent 
likely  to  destroy  his  life,  or  to  prevent  his  attendance  at  the  trial,  his 
testimony  may  be  taken,  whatever  his  age.(gr) 

If  a  witness  is  going  out  of  the  jurisdiction  of  the  court,  although 
only  into  a  state  or  country  under  the  same  general  sovereignty,  his 
testimony  may  also  be  taken ;  as  for  example,  if  he  is  going  from 
England  to  Scotland,  or  in  this  country,  from  one  state  to  another.(A) 

In  framing  the  bill,  care  should  be  taken  to  allege  all  the  material 

(a)  2  Story's  Eq.  5  1513. 

(6)  Angell  v.  Angell,  1  Sim.  &  Stu.  83.    Story's  Eq.  PI.  250.    Coop.  Eq.  PI.  57. 

(c)  Storv's  Eq.  PI.  250. 

{d)  Coop.  Eq.  PI.  57.    Story's  Equity  PL  250. 

(c)   Shirley  v.  Earl  Ferrers,  1  P.  Wms.  97.    Pearson  v.  Ward,  2  Dick.  648. 

(/)  Coop.  Eq.  PI.  57.    Fitzhugh  v.  Lee,  Amb.  65.    13  Ves.  56,  261. 

(o)  Id.  ib.    Phillip*  v.  Carew,  1  P.  Wms.  117. 

(ft)  Botts  v.  Verelst,  2  Dick.  454.    Story's  Eq.  PI.  251. 

504 


Chap.  11. J  OF  THE  DIFFERENT  KINDS  OF  BILLS.  \^§ 

facts  upon  which  the  right  to  maintain  it  depends,  whether  it  is  depen- 
dent upon  the  age  or  the  infirmity  of  the  witness,  or  his  being  about  to 
depart  from  the  country,  or  his  being  the  only  witness. (/)  And  there 
should  also  be  an  affidavit  annexed  to  the  bill  of  the  circumstances  by 
which  the  evidence  intended  to  be  perpetuated  is  in  danger  of  being 
lost,  as  by  death,  departure  from  the  country,  or  other  wise.  (A)  This 
affidavit  should  be  positive  as  to  the  material  facts.  Thus,  for  exam- 
ple, if  it  relies  upon  the  fact  that  the  witness  is  the  only  witness  to  a 
material  fact,  it  will  not  be  sufficient  for  the  affidavit  to  state  that  he  is 
so  in  the  belief  of  the  party ;  but  it  must  be  positively  stated  that  he 
is  the  only  witness  who  knows  the  fact.(Z) 

Depositions  taken  de  bene  esse  are  valid  only  in  the  cause  in  which 
they  are  taken,  and  against  those  who  are  parties  to  it,  and  claiming 
through  some  or  one  of  those  whose  interest  has  accrued  since  the  bill 
was  filed,  (m) 

In  other  respects,  the  general  rules  already  stated  in  regard  to  bills 
to  perpetuate  testimony,  {ante,  p.  136,)  are  for  the  most  part  appli- 
cable to  bills  to  take  testimony  de  bene  esse.(n) 

*Bills  of  this  nature  are  but  rarely  filed  in  this  state,  [*  Vol.  II,  146] 
as  the  testimony  of  witnesses  may  be  taken  de  bene  esse  in  a  much 
more  cheap  and  simple  manner  upon  a  summary  application  to  an 
officer,  under  the  provisions  of  the  revised  statutes,  (o)  (1) 

(i)    Storv's  Eq.  PI.  251. 

(*)  Coop.  Eq.  PI.  57.    1  Sim.  &  Stu.  83,  93.    1  P.  ffms.  117. 

U)    Rmvev. ,  13  Ves.  261. 

(m)  Banbnrv  Pi-emre.  1  Mont.  Eq.  Dig.  274. 
(«)  storv's  Eq.  PI.  2S2. 

(o)  See  2  R.  S.  391,  Art.  1,  and  398,  Art.  5.  ;  3  id.  5th  ed.  673  }  1 ;  ante.  vol.  1,  pp.  255  note  1  ; 
270,  note  10. 


(1)  By  an  amendment  of  the  statute,  made  in  1851,  the  judge,  instead  of  taking 
the  testimony  himself,  may,  in  his  discretion,  make  an  order  requiring  the 
adverse  party  to  show  cause,  on  a  day  in  such  order  to  be  named,  why  such 
testimony  should  not  be  taken  by  a  referee  to  be  appointed  by  him,  and  direct- 
ing the  mode  of  service,  in  such  order.  On  proof  of  such  service,  if  no  sufficient 
cause  be  shown  against  the  same,  the  judge  may  appoint  the  referee,  who  is 
authorized  to  proceed,  in  the  same  manner  as  if  the  examination  were  taken  by 
the  judge.     (Laws  of  1S51,  p.  S71.) 

The  statute  provides  that  the  adverse  party  may  show  cause  against  proceed- 
ing in  such  examination,  by  proof  that  the  witness  is  not  about  to  depart  from 
this  state  ;  or  that  he  is  not  sick  or  infirm  ;  or  that  the  application  for  his  examina- 
tion is  made  collusively,  to  avoid  his  being  examined  on  the  trial  of  the  cause ; 
and  upon  any  such  cause  being  shown,  the  officer  shall  dismiss  the  application. 
(2  R.  S.  3d  ed.  4SS.)  It  would  also,  perhaps,  be  sufficient  cause  against  examin- 
ing the  witness  if  it  should  appear  that  the  application  was  delayed  with  a  sinister 
intention  to  prevent  the  cross  examination  of  the  witness,  until  a  very  short  time 
before  his  departure ;  more  especially  as  the  officer  is  required,  by  the  spirit  of 
the  statute,  to  allow  a  reasonable  time  for  the  examination  of  the  witness.  (1 
Monell's  Pr.  2d  ed.  611 ;  Van  Sant.  Eq.  Pr.  281.) 

In  taking  a  deposition,  it  is  not  necessary  for  the  judge  himself  to  write  dowp 

505 


146  OF  THE  DIFFERENT  KINDS  OF  BILLS.  [Book  IV. 

the  examination  of  the  witness.  It  is  sufficient  that  he  administers  the  proper 
oath,  and  then,  after  the  witness  has  been  examined  in  his  presence,  and  the 
examination  has  been  written  down  by  counsel,  that  he  reads  it  over  to  the  witness 
before  the  signing-  and  certifying  thereof.     (McDonald  v.  Garrison,  9  Ab.  34.) 

And  although  the  statute  provides  that  the  deposition  must  be  filed  in  the  office 
of  the  clerk  of  the  county,  within  ten  days  from  its  date,  that  provision,  it  has 
been  held,  is  directory,  only,  and  in  cases  calling  for  that  indulgence,  may  be 
dispensed  with.     (Burdell  v.  Burdell,  1  Duer,  625.) 

The  statute  provides  that  the  deposition  may  be  given  in  evidence,  after  it  shall 
have  been  satisfactorily  proved  that  such  witness  is  unable  to  attend  the  trial, 
etc.,  personally,  by  reason  of  his  death,  insanity,  sickness  or  settled  infirmity;  or 
that  he  has  continued  absent  out  of  this  state,  so  that  his  attendance  at  the  trial 
cannot  be  compelled  by  the  ordinary  process  of  law.     (1  R.  S.  3d  ed.  489.) 

The  preliminary  proof  may  be  made  by  a  party  to,  or  one  interested  in,  the 
suit,  and  the  deposition  of  a  foreign  witness  may  be  read,  though  it  appears  that 
he  came  to  this  state  on  the  request  of  the  party  for  the  purpose,  and  that  he  re- 
sides in  a  foreign  country,  and  might  have  been  examined  on  a  commission ;  and 
even  though  a  commission  may  have  been  obtained  for  the  purpose  of  examining 
him  at  his  foreign  residence.  (Jackson  v.  Kent,  1  Cowen,  59 ;  Wait  v.  Whiting, 
id.  69.) 

But  the  party  against  whom  the  deposition  is  to  be  used  may  prevent  the  read- 
ing of  it,  by  satisfactory  proof  that  sufficient  notice  was  not  given  to  him  to  enable 
him  to  attend  the  examination,  or  that  such  examination  was  not  in  all  respects 
fair,  and  conducted  according  to  the  statute.  Yet  it  seems  that  the  party  cannot 
object  that  the  notice  of  examination  was  too  short,  where  he  appears  before  the 
officer,  and  omits  to  take  that  objection,  but  puts  his  objection  on  other  grounds, 
(lb. ;  1  Monell  Pr.  2d  ed.  613.) 

It  is  also  competent  for  the  objecting  party  to  prevent  the  deposition  from  being 
read,  by  proof  that  the  witness's  attendance  could  have  been  obtained,  on  suffi- 
cient notice.     (Weeks  v.  Lowry,  8  Barb.  530.) 

Testimony  taken  de  bene  esse  is  admissible  upon  the  trial  notwithstanding  one  of 
the  original  plaintiffs  has  died,  and  the  suit  is  continued  by  the  survivor.  It  is 
also  admissible  notwithstanding  the  witness  may  have  returned  to  the  state  since 
his  examination,  if  he  is  not  within  the  state  at  the  time  of  the  trial.  (Markol  v. 
Aldrich,  1  Ab.  55.) 

A  witness  whose  testimony  has  been  taken  de  bene  esse  cannot  be  impeached  on 
the  trial  by  proving  that  subsequent  to  his  examination  he  made  statements  incon- 
sistent with  his  testimony,  or  said  that  what  he  had  sworn  to  was  false.  Before 
such  statements  can  We  given  in  evidence  to  impeach  a  witness,  he  must  be  inter- 
rogated'as  to  the  same.     (Stacy  v.  Graham,  14  N.  Y.  492.) 
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PROCEEDINGS  IN  SPECIAL  CASES.(l) 


CHAPTER    I. 
SUITS  BY  JUDGMENT, CREDITORS. 

Sect.  1.  In  what  Cases  a  Creditor's  Bill  mat  be  Filed. 

2.  What  may  be  reached  bt. 

3.  By  and  against  Whom  they  are  to  be  Brought. 

4.  Priority  and  Lien  op  Bills. 

5.  The  Judgment  and  Execution. 

6.  Form  op  Bill. 

7.  Proceedings  in,  Generally. 


(1)  The  changes  in  the  practice,  introduced  by  the  new  constitution,  the  Code, 
and  other  recent  statutes,  relate  almost  exclusively  to  civil  actions,  and  not  to 
what  are  called  special  proceedings.  The  latter  remain,  for  the  most  part,  subject 
to  the  rules  previously  governing  them.     (Van  Sant.  Eq.  Pr.  22.) 

The  Code  defines  an  action  to  be  "  an  ordinary  proceeding  in  a  court  of  justice, 
by  which  a  party  prosecutes  another  party  for  the  enforcement  or  protection  of  a 
right,  the  redress  or  prevention  of  a  wrong,  or  the  punishment  of  a  public  offence." 
(Code,  §  2.)  Every  other  remedy  is  a  special  proceeding.  (Id.  §  3.)  And  the 
second  part  of  the  Code,  which  professes  to  regulate  proceedings  in  our  courts  of 
justice,  relates  to  "civil  actions"  only. 

Section  468  of  the  Code  provides  that  if  a  case  shall  arise  in  which  an  action 
cannot  be  had,  under  that  act,  the  practice  previously  in  use  may  be  adopted,  so 
far  as  may  be  necessary  to  prevent  a  failure  of  justice. 

Section  469  provides  that  the  existing  rules  and  practice  of  the  courts  in  "  civil 
actions,"  when  consistent  with  the  Code,  shall  continue  in  force,  etc. 

Rule  97  of  the  Supreme  Court  provides  that  all  "  actions  "  depending,  etc.,  shall 
be  conducted  according  to  the  rules  of  that  court,  adopted  in  July,  1847,  so  far  as 
the  same  are  applicable. 

The  same  rule  directs  that  "in  cases  where  no  provision  is  made  by  statute,  or 
by  the  rules,  the  proceedings  shall  be  according  to  the  customary  practice,  as  it 
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has  heretofore  existed  in  the  court  of  chancery  and  supreme  court,  in  cases  not 
provided  for  by  statute,  or  the  written  rules  of  the  court." 

Possibly,  this  rule  may  be  sufficiently  broad  to  include  special  proceedings,  as 
well  as  actions. 

Prior  to  the  passage  of  the  act  of  the  legislature  of  1854,  (Laws  of  1854,  p.  592,) 
the  practice  relative  to  appeals  from  orders  did  not  apply  to  appeals  from  orders, 
judgments,  etc.,  in  special  proceedings.  That  statute  provided  only  for  appeals 
from  a  "judgment,  order  or  final  determination  made  at  a  special  term,"  etc.  It 
was  passed  in  order  to  obviate  the  difficulty  of  obtaining  a  review  of  the  proceed- 
ings in  such  cases,  and  to  provide  a  remedy  similar  to  that  allowed  by  the  Code, 
in  appeals  from  other  orders.  Being  found  defective,  in  not  applying  to  appeals 
from  judgments  or  final  orders  made  in  special  proceedings,  by  a  county  court,  or 
other  subordinate  tribunals,  the  act  of  1854  was  amended,  in  1860,  so  as  to  allow 
appeals  from  orders  affecting  substantial  rights,  made  by  a  county  court,  or 
county  judge,  in  any  action  or  "  proeeding, "~but  not  providing  for  an  appeal  from 
an  order,  in  a  special  proceeding,  made  by  a  justice  of  the  supreme  court  at 
chambers.  It  has  therefore  been  doubted  whether  an  order,  etc.,  made  in  a  spe- 
cial proceeding,  by  a  justice  of  the  supreme  court,  out  of  court,  is  within  the  pur- 
view of  this  statute.     (Crary's  Pr.  19  ;  Van  Sant.  Eq.  Pr.  676.) 

There  have  been  numerous  decisions  in  the  courts  of  New  York,  as  to  what  is, 
and  what  is  not,  a  special  proceeding,  within  the  meaning  of  the  Code.  (§  3.) 
Thus,  the  following  have  been  held  to  be  special  proceedings  :  Proceedings  taken 
for  the  appointment  of  commissioners  to  appraise  the  value  of  lands  to  be  taken, 
under  the  statute,  by  a  railroad  company,  and  the  appraisal,  report  and  confirma- 
tion, (JV.  Y.  Central  R.  R.  Co.  v.  Marvin,  11  N.  Y.  277 ;)  proceedings  for  the 
assessment  of  the  value  of  lands  taken  for  street  purposes,  in  the  city  of  New 
York,  (Matter  of  Canal  and  Walker  streets,  12  N.  Y.  406  ;  King  v.  Mayor,  etc.  of 
New  York,  36  id.  182 ;  Pryor's  Appeal,  5  Ab.  272  ;)  a  certiorari  to  review  proceed- 
ings in  a,  street  assessment  case,  (People  ex  rel.  Vanderbilt  v.  Stilwell,  19  N.  Y. 
531 ;)  a  proceeding  to  assess  damages  for  lands  taken  for  a  plank  road,  under  the 
act  of  1847,  ch.  210,  §  12,  (Matter  of  Fort  Plain,  etc.  Plank  Road  Co.  3  Code  Rep. 
148 ;)  a  proceeding  by  mandamus,  {People  ex  rel.  Merriam  v.  Schoonmaker,  19 
Barb.  658 ;)  a  proceeding  in  a  court  of  sessions,  to  compel  a  party  to  support  an 
indigent  relation,  (Saviland  v.  White,  1  How.  Pr.  154,  approved  in  People  ex  rel. 
Harvey  v.  Heath,  20  id.  307  ;  People  ex  rel.  Midler  v.  Com'rs  of  Highways  of  Scho- 
dack,  27  id.  159 ;)  proceedings  on  appeal  from  an  order  laying  out  a  highway 
under  the  statute,  (Pepple  ex  rel.  Disosway  v.  Flake,  14  How.  Pr.  527 ;)  a  proceed- 
ing in  the  county  court,  against  an  habitual  drunkard,  (Matter  of  Smith,  16  How. 
Pr.  567  ;)  a  proceeding  as  for  a  contempt,  for  the  punishment  of  a  party  disobey- 
ing an  order  made  in  supplementary  proceedings,  {Holstein  v.  Rice,  24  How.  Pr. 
135 ;  S.  C.  15  Ab.  307 ;  Gray  v.  Cook,  id.  308,  note.  See  Forbes  v.  Willard,  54 
Barb.  520 ;  S.  C.  37  How.  193  ;)  a  petition  to  the  supreme  court  for  the  removal 
of  a  guardian  appointed  by  the  surrogate,  (Matter  of  Pierce,  12  How.  Pr.  532 ;) 
a  proceeding  by  a  landlord,  against  a  tenant,  for  the  recovery  of  the  possession 
of  demised  premises,  (People  ex  rel.  Clute  v.  Boardman,  4  Keyes,  59; )  a  reference 
to  ascertain  and  report  the  lights  of  persons  to  surplus  moneys  arising  on  the 
foreclosure  of  a  mortgage,  (Flwell  v.  Robbins,  43  How.  10S ;)  an  order  punishing 
a  party  for  contempt  in  proceedings,  although  the  papers  therein  are  entitled  in 
the  action,  (Erie  Railway  Co.  v.  Ramsey,  45  N.  Y.  637  ;)  a  common  law  certiorari, 
(People  ex  rel.  Spencer  v.  Fuller,  40  How.  35;  People  ex  rel.  Wicks  v.  Oswego 
County  Court  of  Sessions,  2  N.  Y.  Sup.  Ct.  Rep.  431.) 

The  following  cases  have  been  held  not  to  be  special  proceedings:  A  proceed- 
ing to  vacate  an  assessment  for  a  local  improvement  in  the  streets  of  the  city  of 
New  York,  (Mattel-  of  Dodd,  27  N.  Y.  629.  But  see  People  ex  rel.  Clute  v.  Board- 
man,  4  Keyes,  59  ;  People  ex  rel.  Muller  v.  C'mn'rs,  etc.  27  How.  158 ;)  a  proceed- 
ing by  mandamus,  (People  ex  rel.  Lumley  v.  Lewis,  28  How.  159,  470 ;)  proceed- 
ings supplementary  to  execution,  (Bresser  v.  Van  Pelt,  6  Duer,  688  ;  S.  C.  15  How. 
19  ;  15  How.  Pr.  19 ;  Seeley  v.  Black,  35  id.  369  ;  Bank  of  Genesee  v.  Spencer,  15 
id.  412 ;)  proceedings  by  the  board  of  police  of  the  Metropolitan  police  district 
for  the  removal  of  a  patrolman  from  his  office,  (People  ex  rel.  Cook  v.  Board  of 
Police,  39  N.  Y.  506 ;  S.  C.  40  Barb.  626.) 
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SECTION    I. 

IN   WHAT   CASES    A    CREDITOR'S   BILL    MAY    BE    PILED.(2) 

Jurisdiction,  how  created.']  The  jurisdiction  of  the  court  of  chancery 
in  suits  brought  by  judgment  creditors  to  enforce  the  collection  of  their 
judgments,  after  having  exhausted  their  remedy  at  law,  although  it 
may  have  existed  previously,  is  expressly  declared,  and  particularly 


(2)  The  Code  contains  no  provision  authorizing  the  filing'  of  a  creditor's  bill ; 
but  has,  by  sections  292  and  294,  substituted,  in  the  place  of  that  remedy,  pro- 
ceedings supplementary  to  execution.  (Pope  v.  Cole,  64  Barb.  406  ;  Smith  v.  Ma- 
hony,  3  Daly,  285 ;  Carter  v.  Clarke,  7  Rob.  43 ;  Taylor  v.  Persse,  15  How.  Pr. 
417 ;  Driggs  v.  Williams,  15  Ab.  477  ;  Lynch  v.  Johnson,  48  N.  Y.  27  ;  Orr's  Case, 
2  Ab.  458 ;  Griffin  v.  Dominyuez,  2  Duer,  658 ;  First  Rep.  of  Com'rs  on  Prac.  & 
Plead.  201 ;  LiUiendahl  v.  Fellerman,  11  How.  Pr.  529.)  The  latter  remedy  has 
already  been  considered,  ante,  Vol.  I,  p.  445,  note  15.  It  is  much  more  simple, 
direct  and  effectual,  in  its  mode  of  operation,  than  a  creditor's  bill ;  and  although 
the  Code  does  not,  in  direct  terms,  repeal  Or  supersede  the  latter,  yet  it  is  said  by 
Cleeke,  J.,  that  the  existence  of  the  creditor's  bill  is  now  so  manifestly  unneces- 
sary, that  it  may  reasonably  be  deemed  inconsistent  with  the  new  and  better  rem- 
edy, and  may  be  considered  as  within  the  scope  of  section  468  of  the  Code,  which 
repeals  all  statutory  provisions  inconsistent  with  the  Code.  (Taylor  v.  Persse, 
supra.  See  also  Quick  v.  Keeler,  2  Sand.  231 ;  Dunham  v.  Nicholson,  id.  636.)  It 
is  said,  however,  by  E.  D.  Smith,  J.,  in  Pope  v.  Cole,  (64  Barb.  406,)  that  credit- 
el's'  bills  may  still  be  used  to  reach  the  equitable  property  of  the  judgment  debtor. 

The  principle  authorizing  a  receiver  to  sue,  in  certain  cases,  is  not  in  the  way 
of  an  action  by  a  judgment  creditor,  in  the  nature  of  a  creditor's  bill,  for  the  pur- 
pose of  having  an  assignment  or  other  disposition  of  property  by  the  debtor  de- 
clared fraudulent,  and  the  property  applied  to  the  satisfaction  of  the  judgment. 
(Bennett  v.  McGhiire,  58  Barb.  625.) 

After  creditors  of  a  partnership  have  exhausted  their  legal  remedy  for  the  col- 
lection of  their  debt  against  the  surviving  partner  by  the  return  of  an  execution 
issued  against  his  property,  unsatisfied,  -this  is  sufficient  to  authorize  them_  to 
recover  the  debt  from  the  estate  of  the  deceased  partner,  in  an  equitable  action 
against  his  executrix.     (Pope  v.  Cole,  34  Barb.  406.) 

An  assignment  of  a  bond  and  mortgage,  by  a  non-resident  debtor,  alleged  to  be 
fraudulent,  does  not  authorize  the  judgment  creditor  to  bring  an  action  to  set 
aside  the  assignment  as  a  fraudulent  obstruction,  and  to  remove  it  out  of  the  way 
of  his  execution ;  as  he  could  not  reach  or  sell  the  bond  and  mortgage,  or  the 
debt,  by  or  under  his  execution,  if  the  assignment  were  deemed  fraudulent  and 
void.     (Mechanics'  &  Traders'  Bank  v.  Dakin,  28  How.  502.) 

In  Catlin  v.  Doughty,  (12  How.  Pr.  457,)  it  is  held  that  the  former  action  by 
creditor's  bill  is  still  in  force,  and  may  be  resorted  to  after  an  execution  has  been 
returned  unsatisfied,  in  whole  or  in  part.  That  the  Revised  Statutes  relating  to 
such  action  are  not  repealed ;  except  that  portion  relating  to  a  discovery. 

An  action  in  the  nature  of  a  creditor's  bill,. for  the  purpose  of  setting  aside  an 
assignment,  made  by  a  debtor  for  the  benefit  of  his  creditors,  cannot  be  main- 
tained by  a  mere  creditor  at  large,  who  has  no  judgment  against  his  debtor,  nor 
any  lien  upon  his  property,  nor  any  right  to  preference  in  payment.  (Cropsy  v. 
McKinney,  30  Barb.  47.)  „  .     A  it 

Where  a  judgment  at  law  has  been  entered  in  form  against  the  members  of  a 
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copartnership,  upon  process  served  on  one  of  the  defendants,  only,  and  execution 
thereon  issued  and  returned  unsatisfied,  a  creditor's  suit  cannot  be  maintained 
against  the  defendants  not  served ;  as  the  remedy  at  law  has  not  been  exhausted 
against  all  the  defendants.  (Field  v.  Hunt,  24  How.  463 ;  S.  C.  22  id.  329 ;  15 
Ab.  434.) 

After  an  execution,  issued  on  a  judgment  recovered  against  a  limited  partner- 
ship, has  been  returned  unsatisfied,  the  judgment  creditor  may  proceed  to  set 
aside  a  void  assignment  made  by  the  partnership,  which  hinders  the  enforcement 
of  the  execution  against  the  joint  or  separate  property  of  any  of  the  members  of 
the  partnership.     (Fanshaw  v.  Lane,  16  Ab.  71.) 

A  plaintiff,  without  averring  the  individual  insolvency  of  the  defendants  as 
members  of  a  copartnership  firm,  or  showing  that  he  was  a  creditor  of  the  copart- 
nership at  the  time  the  property  was  assigned  or  transferred,  cannot  maintain  a 
creditor's  action  on  the  ground  that  the  assignment  or  transfer  was  made  in  fraud 
of  partnership  creditors.  (Bunlevy  v.  Talmadge,  29  How.  397 ;  S.  C.  32  N.  Y. 
457.) 

A  creditor's  bill  lies  upon  a  claim  of  »  cestui  que  trust,  against  the  trustee,  for 
the  proceeds  of  land  sold  by  the  latter  under  a  trust  to  sell  land  for  the  benefit  of 
creditors.     (Diefendcnf v.  Spraker,  10  N.  Y.  246.) 

A  judgment  creditor  may  abandon  supplementary  proceedings  commenced  by 
him  against  his  debtor,  and  commence  an  action,  in  his  own  name,  to  set  aside 
assignments  of  a  bond  and  mortgage,  made  by  the  debtor,  and  by  his  assignee, 
as  fraudulent  and  void  as  against  him,  and  have  the  property  applied  to  the  sat- 
isfaction of  his  judgment.  It  is  not  necessary  to  have  a  receiver  appointed  in  the 
supplementary  proceedings,  and  sue  through  him.  (Bennett  v.  McGhiAre,  58 
Barb.  625.) 

"Where  a  debtor  has  fraudulently  withdrawn  his  property  beyond  the  reach  of 
legal  process,  a  bill  in  equity  may  be  maintained  to  enable  the  creditor  to  reach 
an  equitable  fund,  or  his  choses  in  action,  if  the  latter  has  exhausted  his  remedy 
at  law,  and  an  execution  has  been  returned  unsatisfied.  (Tappan  v.  Fvans,  11 
N.  H.  311 ;  Gordon  v.  Lowell,  21  Maine,  251.)  "When  a  legal  claim  is  established 
by  a  judgment,  and  courts  at  law  are  unable  to  afford  adequate  relief,  from  a 
defect  in  their  process,  or  powers,  a  court  of  equity  may  assist  the  creditor  to 
reach  the  property  of  the  debtor  which  cannot  be  taken  on  execution.  (Bigelow 
v.  Cong.  Society  of  Middletown,  11  Vt.  283.  See  Waterman  v.  Cochran,  12  id. 
699  ;  Williams  v.  Hubbard,  Walk.  Ch.  28.) 

To  enable  a  judgment  creditor  to  go  into  equity  to  subject  the  equitable  interest 
of  the  debtor  in  land  on  which  the  creditor  has  no  lien,  to  the  satisfaction  of  his 
judgment,  he  must  show  that  he  has  exhausted  his  legal  remedy,  by  an  execution 
returned  unsatisfied.  (Roper  v.  McCook,  7  Ala.  318.)  Although  he  must  exhaust 
his  legal  remedies,  without  effect,  yet  he  may  file  his  bill  on  the  assumption  that 
the  debtor  has  made  voluntary  transfers  of  his  property,  to  hinder  and  delay  and 
defraud  his  creditors  ;  or  that  transfers  originally  valid  have  been  discharged  by 
payment,  and  are  kept  up  to  enable  the  debtor  to  defraud  his  creditors.  (Plant- 
ers', etc.  Bank  v.  Walker,  7  Ala.  926.) 

On  a  bill  to  subject  the  estate  of  a  deceased  partner  to  the  payment  of  a  judg- 
ment against  the  firm,  if  it  appeal's  that  the  surviving  partner  is  solvent,  though 
residing  in  another  state,  this  is  fatal  to  the  bill ;  as  there  is  a  complete  remedy  at 
law  against  the  surviving  partner.     (Marr  v.  Southwick,  2  Porter,  351.) 

To  support  a  bill  to  subject  assets  which  cannot  be  reached  by  execution  at  law, 
the  creditor  must  show  a  judgment  recovered  by  him,  at  law,  and  a  return  of  exe- 
cution, issued  thereon,  nulla  bona.  (Morgan  v.  Crabb,  3  Porter,  470;  Wright  v. 
Petrie,  1  Sm.  &  Mar.  282 ;  Scott  v.  Wallace,  4  J.  J.  Marsh.  654 ;  Dana  v.  Banks, 
6  id.  219  ;  Wooley  v.  Stone,  7  id.  302  ;  Duberry  v.  Clifton,  Cooke,  328 ;  Valentine 
v.  Beall,  3  Scam.  203;  Beardsley  Scythe  Co.  v.  Foster,  36  N.  Y.  561.) 

The  fact  that  an  execution  has  been  returned  "  no  property  found,"  and  a  second 
has  been  levied  on  property  of  value  greatly  below  the  amount  of  the  judgment, 
will  not  bar  the  right  to  file  a  bill  in  equity  to  subject  choses  in  action  to  the  sat- 
isfaction of  the  judgment,  but  affects  only  the  extent  of  the  relief  to  be  granted. 
(Helm  v.  Hardin,  2  B.  Monroe,  230.) 

"Where  a  debtor  confesses  judgment  in  favor  of  another,  upon  a  fictitious  debt, 
to  defraud  his  creditors,  and  his  land  is  sold  under  an  execution  issued  thereon, 
and  purchased  by  the  plaintiff  in  such  judgment,  other  judgment  creditors,  whose 
executions  have  been  returned  "  no  property  found,"  may  file  a  bill  to  subject  the 
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land  so  sold,  in  the  hands  of  the  purchaser,  to  their  judgments.    (Brunei-  v  Man- 
ville,  2  Blackf.  485.) 

Where  a  third  person  intermeddles  with  the  property  of  a  deceased  person,  a, 
creditor  of  the  estate  cannot  come  into  equity  to  subject  the  same  to  the  satisfac- 
tion of  the  debt ;  there  being  a  plain  and  adequate  remedy  at  law.  (Pleasants  v. 
Glasscock,  1  Smedes  &  M.  Ch.  17.) 

The  rule  that  before  applying  to  equity  for  relief,  on  »  demand  purely  legal, 
judgment  must  be  first  obtained,  does  not  apply  to  a  case  in  which  the  debtor  is 
absent  from  the  country,  so  that  no  judgment  can  be  had  against  him.  (Scott  v. 
McMillen,  1  Litt.  302.) 

To  entitle  a  creditor  to  subject  the  real  estate  of  his  debtor,  in  equity,  he  must 
have  obtained  a  judgment  at  law ;  and  to  subject  personal  estate,  a  judgment  and 
execution.  Until  this  has  been  done,  equity  cannot  interfere  with  any  disposition 
which  the  debtor  may  have  made  of  his  property.  (Rhodes  v.  Cousins,  6  Rand. 
188 ;  West  v.  McCarty,  4  Blackf.  244.  See  Smith  v.  Thompson,  Walk.  Ch.  1.) 
Creditors  cannot  file  a  bill  to  subject  property  fraudulently  conveyed  by  the 
debtor,  without  having  first  obtained  a  judgment  at  law  against  him ;  although 
the  bill  contains  a  prayer  to  prevent  the  removal  of  the  property,  and  although 
the  estate  sought  to  be  subjected  is  merely  equitable.  (Tute  v.  Liggat,  2  Leigh, 
84 ;  Kelso  v.  Blackburn,  3  id.  299.) 

A  creditor's  bill  will  not  lie  where  it  appears,  from  the  bill  itself,  that  the  plain- 
tiff's remedy  at  law  is  not  exhausted.     (Starr  v.  Rathbone,  1  Barb.  70.) 

A  creditor  must  first  obtain  a  judgment,  and  seek  to  collect  his  debt  by  execu- 
tion, before  he  can  resort  to  the  equitable  estate  of  his  debtor.  (Ishmael  v.  Par- 
ker, 13  111.  324.) 

What  is  usually  known  as  a  creditor's  bill  will  lie,  in  Georgia.  (Hardwick  v. 
Thomas,  10  Geo.  266 ;  Jones  v.  Dougherty,  id.  273.)  In  Alabama,  a  creditor  of  an 
estate  must  exhaust  all  his  legal  remedies  against  the  personal  representative, 
and  his  sureties  if  solvent,  before  he  can  resort  to  a  court  of  equity  to  subject  the 
effects  which  have  passed  into  the  hands  of  the  distributees,  to  the  payment  of 
his  demand.  (Ledyard  v.  Johnston,  16  Ala.  548.)  The  general  rule  is  that,  to 
entitle  a  creditor  to  the  assistance  of  chancery  upon  an  allegation  of  fraud  in  his 
debtor,  he  must  stand  as  a  creditor  with  a  lien,  or  as  one  who  has  exhausted  his 
legal  remedies.  (Pharis  v.  Leachman,  20  Ala.  662.)  But  a  creditor  may  come 
into  a  court  of  equity  against  the  executor  de  son  tort  of  his  debtor,  to  obtain  sat- 
isfaction of  his  debt  out  of  property  which  the  debtor  has  fraudulently  conveyed, 
and  which  is  in  the  possession  of  a  person  who  cannot  administer  it  as  the  right- 
ful representative,  being  bound  by  the  fraud  of  the  intestate.  In  such  a  case,  it 
is  not  necessary  that  the  creditor  should  have  exhausted  his  legal  remedies,  or 
should  stand  as  a  creditor  with  a  lien.     (Watts  v.  Gayle,  20  Ala.  817.) 

In  Mississippi,  a  creditor  can  seek  relief  in  equity  to  collect  his  judgment,  only 
where  the  assets  are  equitable,  or  where  fraud  has  prevented  his  remedy  at  law. 
His  bill  must  show  that  he  could  not  obtain  relief  at  law.  (Coleman  v.  Rives,  24 
Miss.  634.)  A  bill  in  chancery  lies,  in  favor  of  a  judgment  creditor,  to  reach  an 
equitable  interest  in  land,  and  owned  by  an  ancestor,  in  his  lifetime,  without  resort 
to  a  scire  facias  to  revive  the  judgment  against  the  heirs.  (Ferguson's  Heirs  v. 
Crowson,  25  Miss.  430.)  And  a  court  of  equity  has  the  power,  not  only  to  set 
aside  a  fraudulent  conveyance,  so  as  to  disembarrass  the  complainant's  remedy 
by  execution  at  law,  but  also,  where  the  property  cannot  be  reached  by  execu- 
tion, to  subject  the  property  fraudulently  assigned,  directly  to  the  payment  of 
the  complainant's  debt,  under  its  own  jurisdiction.  (Catchings  v.  Manlove,  39 
Miss.  655.) 

A  court  of  equity  has  power  to  compel  a  judgment  debtor  to  convey  lands  situ- 
ate in  another  state,  for  the  benefit  of  his  creditors,  in  such  a  manner  as  to  vest  in 
the  grantee  the  legal  title.     (Bailey  v.  Ryder,  19  N.  Y.  363.) 

Where  property  is  subject  to  execution,  a  creditor  who  has  obtained  a  specific  '. 
lien  upon  it  by  attachment,  judgment,  or  the  issuing  of  an  execution,  may  main- 
tain a  bill  to  set  aside  or  remove  a  fraudulent  conveyance  or  obstruction  to  a  levy 
thereon..    (Sheafe  v.  Sheafe,  40  N.  H.  516.) 

It  has  been  held,  that  in  Wisconsin,  a  creditor's  bill  cannot  be  entertained.     The 

'  proceedings  supplementary  to  execution,  provided  by  the  Code,  are,  and  are 

intended  to  be,  a  complete  substitute  for  it.     (Graham  v.  La  Crosse,  etc.  R.  R. 

Co.  10  Wis.  459;  Seymour  v.  Briggs,  11  id.  196.)     In  Gates  v.  Boomer,  (17  Wis. 

455,)  it  is  held,  however,  that  a  creditor  on  whose  judgment  execution  has  been 
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defined,  by  the  revised  statutes ;  the  provisions  of  which  may  be  con- 
sidered as  the  foundation  of  the  present  practice  of  the  court  in  such 
cases.     Those  provisions  are  as  follows : 

^Whenever  an  execution  against  the  property  of  a  [*Voi,.  II,  148] 
defendant  shall  have  been  issued  on  a  judgment  at  law,  and  shall 
have  been  returned  unsatisfied,  in  whole  or  in  part,  the  party  suing 
out  such  execution  may  file  a  bill  in  chancery  against  such  defendant 
and  any  other  person,  to  compel  the  discovery  of  any  property,  or 
thing  in  action  belonging  to  the  defendant,  and  of  any  property, 
money,  or  thing  in  action  due  to  him,  or  held  in  trust  for  him ;  and  to 
prevent  the  transfer  of  any  such  property,  money,  or  thing  in  action, 
or  the  payment  or  delivery  thereof,  to  the  defendant,  except  where 
such  trust  has  been  created  by,  or  the  fund  so  held  in  trust  has  pro- 
ceeded from,  some  person  other  than  the  defendant  himself.(a) 

The  court  shall  have  power  to  compel  such  discovery,  and  to  pre- 

(o)  2  E.  S.  173,  S  U,  (orig.  S  38.) 


issued  and  returned  unsatisfied  may  maintain  an  action  to  have  a  deed,  executed 
by  his  debtor  before  the  judgment  was  rendered,  set  aside  and  declared  void,  on 
the  ground  that  it  is  fraudulent,  as  to  him.  It  is  also  decided,  in  that  case  that 
since  the  act  of  1860,  ch.  303,  took  effect  a  judgment  creditor  may  maintain  a 
creditor's  bill,  in  "Wisconsin,  as  under  the  old  practice.  (See  also  Wiiislow  v. 
Down/urn,  18  Wis.  456.)  The  act  of  1860  restored  the  remedy  by  creditor's  bill, 
substantially  as  it  existed  prior  to  the  adoption  of  the  Code.  ( Williams  v.  Sexton, 
19  Wis.  42.) 

A  bill  in  equity  will  not  lie  to  subject  real  property  of  their  debtor,  held  by  a 
third  person  upon  a  secret  trust  for  him,  to  the  satisfaction  of  the  judgment,  until 
an  attempt  has  been  made  for  the  collection  of  the  debt  at  law  by  issuing  an 
execution.     (Jones  v.  Green,  1  Wallace,  330.) 

A  judgment  creditor,  having  no  title  to  the  land,  but  only  a  general  lien  by 
judgment,  can  maintain  a  suit  to  cancel  prior  judgments  which  are  apparent  liens 
upon  the  lands  of  his  debtor,  but  which  he  claims  have  been  satisfied.  (Shaw  v. 
Dwight,  27  N.  Y.  244.)  It  is  not  necessary,  before  commencing  such  an  action, 
for  the  plaintiff  to  issue  an  execution  to  the  counties  where  the  lands  were  situated, 
but  only  to  show  that  he  has  exhausted  his  remedy  against  his  debtor's  person- 
alty ;  and  this  is  prima  facie  established  by  the  return  of  nulla  bona  to  the  execu- 
tion issued  to  the  county  where  he  resided.     (lb.) 

It  has  been  held,  in  California,  that  a  judgment  creditor,  who  has  purchased 
land,  on  execution,  under  the  judgment,  may,  although  not  in  possession,  go  into 
equity  to  set  aside  a  fraudulent  deed  of  the  judgment  debtor,  executed  before  the 
judgment  was  rendered  ;  notwithstanding  it  does  not  appear  that,  before  resort- 
ing to  equity,  he  had  exhausted  his  remedies  at  law  by  issuing  execution,  and 
having  it  returned  nulla  bona;  or  that  the  debtor  was  insolvent.  (Hager  v. 
SHndler,  29  Cal.  47.) 

In  Georgia,  if  a  judgment  creditor  has  pursued  his  legal  remedies,  to  every 
available  extent,  without  success,  he  may  go  into  a  court  of  equity  to  reach  the 
equitable  assets  of  his  debtor  not  the  subject  of  levy  and  sale.  (Stinson  v. 
Williams,  35  Ga.  170.) 

In  Kentucky,  after  a  return  of  no  "property  found,"  upon  an  execution,  an 
equitable  action  may  be  brought  for  the  discovery  of  money,  choses  in  action, 
equitable  or  legal  interest,  and  all  other  property  to  which  the  defendant  is 
entitled,  and  for  subjecting  the  same  to  the  satisfaction  of  the  judgment.  (Code, 
§  474.) 
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vent  such  transfer,  payment,  or  delivery,  and  to  decree  satisfaction  of 
the  sum  remaining  due  on  such  judgment,  out  of  any  personal  prop- 
erty, money,  or  things  in  action  belonging  to  the  defendant,  or  held 
in  trust  for  him,  with  the  exception  above  stated,  which  shall  be  dis- 
covered by  the  proceedings  in  chancery,  whether  the  same  were  orig- 
inally liable  to  be  taken  in  execution  at  law,  or  not.  (6)  (3) 

Nature  and  object  of  creditor^  bills.]  It  has  been  held  that  a  bill 
filed  under  these  statutory  provisions  is  a  bill  for  a  discovery  in  aid 
of  the  execution  at  law,  as  well  as  for  relief  against  property  which 
cannot  be  sold  on  execution.  And  that  upon  such  a  Mil  the  complain- 
ant is  entitled  to  a  discovery  of  all  the  real  estate  which  the  defend- 
ant owned  within  the  jurisdiction  of  the  court  of  law,  at  the  time  of 
docketing  the  judgment.(c)  The  complainant  is  also  entitled  to  a  dis- 
covery of  all  the  estate  or  property  which  the  defendant  had  at  the 
time  of  filing  the  bill,  or  putting  in  the  answer,  in  this  court,  although 
it  is  out  of  the  jurisdiction  of  the  court  of  law ;  as  it  may  be  reached 
through  the  medium  of  this  court,  or  otherwise,  upon  the  discovery 
being  made.(<2) 

In  the  case  of  Gleason  v.  Gage,(e)  the  chancellor  stated  that  the 
•  object  and  intent  of  the  statutory  provision  on  the  subject  of  creditors' 
bills  was  to  establish  and  declare  the  great  principle  decided  by  the 
court  for  the  correction  of  errors  in  Hodden  v.  Spader,  (20  John.  554,) 
that  the  creditor,  after  the  remedy  against  the  tangible  property  of 
the  debtor  had  been  exhausted  by  the  return  of  an  execution  unsatis- 
fied, might  come  into  this  court  for  the  purpose  of  obtaining  a  discov- 
ery and  payment  out  of  property  of  the  debtor  which  could  not  be 

(6)  Id.  174.  i  ii.  (orig.  5  39.) 

(c)  Le  Eoy  v.  Eogors,  3  Paige,  234. 

(d)  Id.  ib. 

(e)  7  Paige,  123. 


(3)  In  Massachusetts,  the  remedy  given  by  General  Stat.  ch.  113,  §  2,  sub.  11, 
whereby  a  creditor,  without  a  previous  judgment  at  law,  and  without  admitting 
other  creditors  to  join  in  the  suit,  may  maintain  a  bill  to  apply  in  payment  of  his 
debt,  property  within  the  state,  which  cannot  be  reached  by  attachment  or  exe- 
cution, is  not  taken  away  or  limited  by  the  grant  of  general  equity  powers.  (Berry 
v.  Abbot,  100  Mass.  396.) 

In  Tennessee,  by  the  Code,  (§§  4288,  4289,)  courts  of  chancery  have  jurisdiction 
to  set  aside  fraudulent  conveyances  and  other  devices  to  hinder  and  delay  cred- 
itors, and  subject  the  property  conveyed  to  the  payment  of  debts,  as  if  the  cred- 
itor had  obtained  judgment,  and  execution  had  been  returned  nulla  bona.  Upon 
the  filing  of  the  bill,  process  must  be  served  upon  the  defendant,  or,  if  he  be  a 
non-resident,  publication  made.  The  issuance  of  an  attachment  is  not  necessary 
to  give  the  court  jurisdiction.  It  may  be  issued  by  the  chancellor,  at  discretion, 
during  the  progress  of  the  litigation,  to  secure  the  safety  of  the  property.  (August 
v.  Seeskind,  6  Coldw,  166. ) 
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[*Vol.  II,  149]  otherwise  *reached.  And  the  chancellor  considered  it 
the  duty  of  the  court  to  extend  the  remedy  to  every  case  coming 
clearly  within  the  spirit  and  intent  of  the  statutory  provision.  And 
he  stated  that,  for  that  reason,  it  had  been  already  decided  by  this 
court,  that  a  creditor  by  a  decree  in  equity  who  has  exhausted  his 
remedy  by  execution  thereon  may  file  a  bill  for  relief,  in  the  same 
manner  as  a  creditor  by  judgment;  although  the  language  of  the 
statute,  if  strictly  construed,  would  limit  the  remedy  to  creditors  who 
had  obtained  judgments  in  courts  of  common  law  only.         \ 

It  is  to  be  obs*ved,  that  besides  the  statutory  creditor's  suit,  above 
referred  to,  and  to  which  it  is  our  purpose  to  direct  the  reader's  atten- 
tion in  this  chapter,  there  is  another  class  of  cases  not  depending  upon 
any  statute,  which  are  also  called  creditors'  suits.  These  are  suits 
brought  for  the  administration  of  assets,  to  reach  property  fraudu- 
lently disposed  of,  etc.  The  bill  in  such  cases  is  filed  on  behalf  of  the 
complainant  and  all  others  standing  in  a  similar  relation,  who  may 
come  in  under  such  bill,  and  the  decree  to  be  made.  It  may  be  filed 
by  simple  contract  creditors,  and  does  not  require  a  judgment  to  have 
been  obtained.  In  these  respects  suits  of  this  nature  differ  from  credit- 
ors' suits  authorized  by  the  statute. (4) 

The  statutory  creditors'  bills,  which  we  are  now  to  consider,  afford 
a  most  searching  and  efficacious  remedy  to  the  creditor.  And,  indeed, 
after  the  right  to  coerce  the  debtor  by  imprisonment  of  his  body  was 
abolished,  something  of  the  kind  was  necessary  ;  otherwise,  by  plac- 
ing his  property  beyond  the  reach  of  an  execution  at  law,  a  debtor 
might  set  his  creditor  at  defiance.  While  it  is  the  policy  of  the  non- 
imprisonment  act,  therefore,  to  relieve  the  unfortunate  debtor  from 
imprisonment,  it  is  the  design  of  the  statute  authorizing  creditors' 
bills,  to  compel  him  to  surrender  all  his  property  and  effects,  equitable 
and  legal,  or  so  much  thereof  as  is  necessary  to  satisfy  the  just  claims 
of  his  creditors.     And  the  court  of  chancery  will  not  permit  him,  by 


(4)  Without  the  issuing-  and  return  of  an  execution,  a  creditor  may  proceed  to 
set  aside  a  fraudulent  conveyance  of  or  incumbrance  upon  the  debtor's  property, 
when  it  stands  m  the  way  of  the  collection  of  the  creditor's  judgment.  (Parshall 
v.  Tillou,  13  How.  Pr.  7.) 

A  judgment  creditor  may  commence  an  action  to  set  aside  a  fraudulent  assign- 
ment made  by  the  judgment  debtor  as  soon  as  an  execution  on  his  judgment  has 
been  actually  returned  unsatisfied.  He  need  not  wait  until  after  the  return  day 
of  the  execution.  (Knauth  v.  Bassett,  34  Barb.  31.)  When  the  object  of  the 
action  is  to  reach  the  funds  in  the  hands  of  such  assignee,  the  action  will  be  in 
time  if  the  assignee  has  the  funds  in  his  hands  at  the  time  of  commencing  the 
action.     (lb.) 
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any  shift  or  device,  to  place  his  property  beyond  their  reach  ;  but  will, 
upon  a  creditor's  bill  filed  against  him,  assist  the  creditor  to  reach  the 
debtor's  property  not  otherwise  available,  and  apply  it  to  the  pay- 
ment of  his  debt. 

The  agents  usually  employed  to  effect  this  object  are,  a  discovery, 
an  injunction,  and  a  receiver.(5) 

When  proper.]  The  court  has,  in  various  cases,  recognized  the  prin- 
ciple of  the  statute,  that  after  a  party  has  proceeded  to  judgment  and 
execution  at  law,  he  may  file  a  creditor's  bill  to  reach  property  in  the 
hands  of  a  third  person,  or  which,  for  some  other  reason,  was  not 
[*Vol.  II,  150]  liable  *to  execution.  (/)  And  a  creditor  by  decree  in 
chancery  is  entitled  to  the  same  relief  upon  a  creditor's  bill  as  a  cred- 
itor by  judgment  at  law.( g)  And  he  may  file  his  bill  to  reach  the  equi- 
table assets  of  the  party  who  is  decreed  to  be  personally  liable  to  pay 
the  debt,  upon  the  return  of  an  execution  against  such  party  unsatis- 
fied, although  he  has  not  exhausted  his  remedy  against  the  surety  of 
such  party,  (h) 

As  the  jurisdiction  of  the  court,  upon  bills  of  this  nature,  arises 
from  the  fact  that  the  complainant  is  unable  to  obtain  satisfaction  of 
his  judgment  by  seizing  property  under  the  execution,  he  must  show 
that  he  has  recovered  a  judgment,  or  obtained  a  decree,  and  issued  an 
execution,  and  that  such  execution  has  been  returned  unsatisfied,  in 
whole  or  in  part.(i)  (6)     He  must  make  a  bona  fide  attempt  to  collect 

(/)  Chandler  v.  Pettit,  1  Paige,  16S.  Edmonston  v.  Lyde,  id.  637.  Sizer  v.  Miller,  9  Paige, 
605.     Wakeman  v.  Grover,  4  id.  23. 

ig)  Clarkson  v.  Depeyster,  3  Paige,  320.  Gleason  v.  Gage,  7  id.  123.  Speiglemyer  y.  Craw- 
ford, 6  id.  254.    Bank  of  Rochester  y.  Emerson,  10  Paige,  115. 

(A)   Speiglemver  v.  Crawford,  6  Paige,  254. 

(i)   Child  v.  Brace,  4  Paige,  309. 


(5)  Where  a  creditor's  action  is  brought  against  a  judgment  debtor  and  his 
debtor,  to  obtain  property  held  by  the  judgment  debtor,  the  plaintiff  stands  in 
the  same  position  that  the  assignee  of  the  judgment  debtor  does.  (MeCfay  v. 
KeilbacTc,  14  Ab.  142.) 

(6)  But  the  plaintiff's  right  to  maintain  a  creditor's  suit  is  not  affected  by  show- 
ing that  there  was  personal  property  which  could  have  been  seized  under  an 
execution,  if  it  is  not  also  shown  that  the  plaintiff  knew  of  the  existence  of  the 
property,  and  then  omitted  to  levy  thereon.  (Meyer  v.  Mohr,  19  Ab.  299  ;  S.  C.  1 
Rob.  333.) 

It  has  been  decided,  in  many  cases,  since  the  Code,  that  a  creditor's  suit  cannot 
be  commenced  until  the  creditor  has  exhausted  his  remedy  at  law  by  the  issuing 
of  an  execution  to  the  proper  county,  and  having  the  same  duly  returned  unsatis- 
fied. (Parshall  v.  Tillou,  13  How.  Pr.  7;  Beardsley  Scythe  Co.  v.  Foster,  36  N. 
Y.  561 ;  Howell  v.  Cooper,  37  Barb.  582 ;  Field  v.  Hunt,  24  How.  463 ;  S.  C.  22 
id.  329 ;  15  Ab.  434 ;  Dunlevy  v.  Talmadge,  29  How.  397 ;  S.  C.  32  N.  Y.  457 ; 
Brooks  v.  Stone,  19  How.  Pr.  395 ;  S.  C.  11  Ab.  220.) 

Where  a  debt  is  to  be  satisfied  out  of  a  fund  only  accessible  by  the  aid  of  a  court 
of  chancery,  or  where  the  debtor  has  died,  creditors  may  come  into  chancery  in 
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his  debt  by  execution  against  the  defendant.  And  where  the  judg- 
ment is  against  several  persons,  he  must  exhaust  his  remedy  by  exe- 
cution against  all,  before  he  can  apply  to  this  court  for  relief;  unless 
it  appears  that  the  persons  against  whose  property  the  remedy  at  law 
is  not  exhausted  stand  in  the  situation  of  sureties,  and  that  the  bill  is 
filed  with  their  assent  and  for  their  benefit.(A-)  And  it  is  a  good  plea 
in  bar  to  such  a  bill  that  the  defendant  had  property  out  of  which  the 
complainant's  judgment  might  have  been  satisfied,  wholly  or  in  part ; 
which  property  was  not  levied  upon  by  the  officer  who  held  the  execu- 
tion, in  consequence  of  collusion  between  him  and  the  complainant. (I) 

It  has  been  held  that  the  owner  of  a  bond  and  mortgage,  who  has 
recovered  a  judgment  upon  the  bond,  and  has  exhausted  his  remedy 
at  law  upon  the  judgment,  by  the  return  of  his  execution  thereon 
unsatisfied,  may  proceed  by  a  creditor's  bill  against  the  judgment 
debtor,  without  a  previous  foreclosure  of  the  mortgage ;  except  in  a 
case  where  the  mortgaged  premises  have  been  transferred  to  a  third 
person  as  the  primary  fund  for  the  payment  of  the  mortgage  debt.(m) 
A  creditor's  bill  may  also  be  hied  upon  a  judgment  at  law,  after  the 
return  of  an  execution  unsatisfied,  although  the  complainant  has 
brought  a  suit  upon  such  judgment,  and  recovered  a  new  judgment 
thereon,  (n) 

And  where  the  right  to  file  a  creditor's  bill  once  exists,  by  the  return 
[*Vol.  II,  151]  *of  an  execution  unsatisfied,  if  the  defendant  has 
property  which  is  the  proper  subject  of  a  sale  on  execution,  but  which 
has  been  fraudulently  assigned  or  incumbered ;  and  has  other  property 
which  can  only  be  reached  by  a  bill  in  equity,  the  plaintiff  in  the 
judgment  may  take  out  a  second  execution  for  the  purpose  of  obtain- 
ing a  specific  lien  upon  the  property  which  is  a  proper  subject  of  sale 
on  execution,  and  may  then  file  his  bill  in  chancery  for  the  double 

(*)  Storms  v.  Rnggles,  1  Clarke,  148.  Kennedy  v.  Simons,  C.  W.  Dud.  Eq.  E.  141.  Mon- 
roe v.  Cutter.  6  Dana,  93,  9s.  Bethell  v.  Wilson,  1  Dev.  *  Bat.  Eq.  K  610.  Clarkson  v.  De 
Peyster,  3  Paige,  320.    Field  v.  Hunt,  22  How.  Pr.  32a  ;  S.  C.  24  id.    15  Ab.  435. 

(I)    Storm  v.  Badger,  8  Paige,  130. 

(m)  Palmer  v.  Foote,  7  Paige,  437. 

(n)   Bates  v.  Lyons,  6  Paige,  85. 


the  first  instance,  without  having  first  recovered  judgment  at  law.  (O'Brien  v. 
Coulter,  2  Blackf.  421.) 

A  defendant  in  a  creditor's  suit  cannot  object  that  the  plaintiff  has  not  taken 
proper  steps  to  enforce  his  judgment  against  property  sold  by  the  defendant  to  a 
bona  fide  purchaser,  previous  to  the  issuing  of  the  execution.  ( Youngs  v.  Morrison, 
10  Paige,  325.) 

The  jurisdiction  of  a  court  of  equity,  in  respect  to  creditors'  bills  is  auxiliary  to 
the  remedies  of  the  creditor,  at  law,  and  can  only  be  invoked  after  performance 
of  the  statutory  condition,  that  the  remedies  at  law  shall  first  be  exhausted. 
(McCartney  v.  Bostwick,  32  N.  Y.  53  ;  Dunlevy  v.  Tahnadge,  id.  457.) 
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purpose  of  removing  the  fraudulent  obstruction  to  his  second  execu- 
tion at  law,  and  of  having  both  species  of  the  defendant's  property- 
applied  to  satisfy  the  judgment  debt.(o) 

But  while  the  plaintiff  has  the  body  of  the  defendant  in  execution 
on  a  ca.  sa.,  his  right  to  proceed  against  the  property  of  the  latter  is 
suspended.  He  cannot,  therefore,  as  long  as  the  defendant  is  so  in 
custody  file  a  creditor's  bill  to  reach  his  equitable  estate. (p)  And  a 
bill  in  the  nature  of  a  creditor's  bill  does  not  lie  at  the  suit  of  a  county, 
to  enforce  the  payment  of  county  taxes,  though  a  warrant  for  collec- 
tion has  been  returned  unsatisfied  to  the  couuty  treasurer,  for  the  want 
of  property  whereon  to  levy.(g)  It  has  been  decided  by  the  vice-chan- 
cellor of  the  eighth  circuit  that  such  a  bill  will  not  lie  where,  by  statute; 
a  sheriff  is  authorized,  in  proceedings  by  attachment  against  a  foreign 
corporation,  to  seize  and  dispose  of  choses  in  action ;  unless  it  appears 
that  the  choses  in  action  attached  by  the  sheriff  have  been  disposed 
of.(r)  And  the  chancellor  has  held  that  a  judgment  against  a  corpora- 
tion of  that  kind,  founded  upon  an  attachment  of  its  corporate  prop- 
erty, is  a  proceeding  in  rem  against  the  property  attached ;  and  is  not 
a  judgment  upon  which  an  ordinary  creditor's  bill  can  be  founded, 
upon  the  return  of  the  plaintiff's  execution  unsatisfied. (s) 

So  where  a  vendor  recovers  a  judgment  for  the  price  of  the  goods 
sold,  before  he  has  notice  of  a  fraud  committed  by  the  purchaser  at  the 
time  of  the  purchase,  he  cannot  file  a  creditor's  bill  against  the  ven- 
dee for  the  purpose  of  collecting  the  amount  of  the  judgment  out  of 
the  equitable  assets  and  choses  in  action  of  the  defendant,  and  in  the 
same  bill  claim  to  follow  the  goods  or  the  proceeds  thereof  into  tho 
hands  of  a  third  person  on  the  ground  that  the  original  sale  was  fraud- 
ulent and  void.  Neither  is  a  bill  with  a  double  aspect  proper  in 
such  a  case.(i) 

Where  a  creditor's  bill  is  filed  upon  the  return  of  an  execution 
unsatisfied,  and  the  complainant  afterwards  obtains  another  judgment, 
[*Vol.  II,  152]  upon  *which  an  execution  is  issued,  he  cannot  file  a 
supplemental  bill  before  the  second  execution  is  returned,  (u)  (7) 

(o)  Cavler  v.  Moreland,  6  Paige,  273. 

(p)  Sti'lwell  v.  Van  Epps,  1  Paige,  615.    Tappan  v.  Evans,  11  N.  Hamp.  311 ;  King  v.  Trice, 
3  Ired.  Ch.  568. 
{g)  Dnrant  v.  The  Supervisors  of  Albany  County,  26  Wend.  66. 
(r)  Crosby  v.  the  Lumberman's  Bank,  1  Clark,  234. 
(s)  Thomas  v.  The  Merchant's  Bank,  9  Paige,  216. 
(t)  Lloyd  v.  Brewster,  4  Paige,  537. 
(u)  McElwain  y.  Willis,  3  Paige,  506. 


(7)  A  general  creditor,  who  files  a  bill  for  relief,  and  afterwards  recovers  judg- 
ment and  issues  execution,  -will  not  be  entitled  to  relief  on  the  original  bill,  though 
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Amount  necessary  to  give  jurisdiction.]  Upon  a  creditor's  bill  it  is 
necessary  the  amount  of  the  complainant's  judgment,  and  the  amount 
of  the  defendant's  property  as  claimed  by  the  complainant,  should 
each  exceed  $100,  to  constitute  a  matter  in  dispute,  of  which  this 
court  will  take  cognizance. (-b)  (8)  But  it  is  not  necessary  that  each  of 
the  defendants  should  have  property  to  the  value  of  $100.  If  all  the 
joint  debtors  collectively  have  property  exceeding,  in  the  aggregate, 
that  sum,  and  applicable  to  the  satisfaction  of  the  judgment,  it  is 
sufficient. (w)  Neither  is  it  necessary  that  the  amount  of  each  judg- 
ment against  the  defendant  should  exceed  $100.  For  it  has  been 
decided  by  the  chancellor,  in  several  cases,  that  several  judgment  cred- 
itors, whose  separate  debts  are  less  than  $100,  but  which  debts,  in  the 
aggregate,  exceed  that  amount,  may  join  and  file  a  creditor's  bill. (a;) 

Jurisdiction  in  reference  to  defendants  residence.]  A  creditor's  bill 
may  be  filed  before  the  vice-chancellor  of  the  circuit  in  which  the 

(v)  Sniets  v.  Williams,  4  Paige,  361. 
(hi)  Van  Cleef  v.  Sickles,  5  Paige,  505. 

(x)  Dix  v.  Briggs,  9  Paige,  595.    Sizer  v.  Miller,  id.  605.    Biyan  v.  Knickerbocker,  1  Barb. 
Ch.  409  ;  Love  v.  Getsinger.  3  Halst.  Ch.  191.    See  also  Newdigate  v.  Lee,  9  Dana,  17, 19. 


a  decree  pro  confesso  be  taken  against  the  defendant ;  but  he  must  file  a  supple- 
mental bill,  stating-  the  facts  which  entitle  him  to  relief.  {Edgar  v.  Clmenqer,  2 
Green  Ch.  258.) 

"Where  the  complainant,  in  a  creditor's  suit,  after  the  filing  of  his  bill,  became 
the  owner  of  another  judgment  against  the  defendant,  and  issued  an  execution 
thereon,  which  was  subsequently  returned  unsatisfied,  and  the  defendant  acquired 
other  property,  subsequent  to  the  filing  of  the  original  bill,  which  could  not  be 
reached  by  such  execution  ;  Held,  that  the  complainant  could  file  a  supplemental 
bill,  not  only  to  have  such  after-acqivired  property  applied  to  the  payment  of  the 
first  judgment,  but  also  to  have  the  subsequent  judgment  satisfied  out  of  the  after- 
acquired  property,  as  well  as  out  of  the  surplus  proceeds  of  the  property  which 
the  defendant  had  at  the  time  of  filing  the  first  bill,  if  there  should  be  any  such 
surplus.  (Thcnnasv.  McEwen,  11  Paige,  131.)  Held,  also,  that  a  supplemental 
bill  could  be  filed,  upon  the  return  of  the  execution  upon  the  second  judgment 
unsatisfied,  to  obtain  satisfaction  of  that  judgment  out  of  the  surplus  of  the 
property  which  the  defendant  had  at  the  time  the  first  bill  was  filed,  without 
alleging  that  the  defendant  had  acquired  any  other  property  subsequent  to  that 
time.     (lb.) 

(8)  Neither  the  Constitution  nor  the  Code  gives  the  supreme  court  jurisdiction 
in  an  action  in  the  nature  of  a  creditor's  bill,  where  the  amount  in  dispute  is  less 
than  $100.     (Shepard  v.  Walker,  1  How.  Pr.  46.) 

Independent  of  the  requirements  of  the  189th  rule  of  the  Court  of  Chancery, 
if  it  does  not  appear  upon  the  face  of  the  complainant's  bill  that  the  amount  of  the 
property  in  controversy  in  the  suit  does  not  exceed  §100,  the  defendant  can  neither 
demur  to  the  bill,-  nor  move  to  dismiss  it,  upon  the  ground  that  the  subject  matter 
of  the  suit  is  beneath  the  dignity  of  the  court.  (Thomas  v.  McEwen,  11  Paige, 
131.)  Where  the  amount  in  controversy  does  not  exceed  $100,  in  cases  not  pro- 
vided for  by  the  189th  rule,  if  that  fact  does  not  appear  upon  the  face  of  the  bill, 
the  remedy  of  the  defendant  is  to  raise  that  objection  to  the  jurisdiction  of  the 
court,  either  by  plea  or  answer.  (lb.)  And  the  defendant  may  insist  upon  the 
objection,  at  the  hearing,  that  the  amount  in  controversy  is  beneath  the  dignity 
of  the  court,  where  the  fact  appears,  either  by  the  pleadings  or  proofs,  that  the 
value  of  the  amount  in  controversy  does  not  exceed  $100.     (lb.) 
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judgment  was  recovered  and  the  record  filed,  and  in  which  the  execu- 
tion was  issued,  and  returned,  and  filed ;  where  it  appears  that  the 
defendant  resided  in  that  circuit  at  the  time  the  execution  was  issued. 
And  it  is  not  a  good  plea  to  the  jurisdiction  of  the  vice-chancellor,  in 
such  a  case,  that  the  defendant  was  not  a  resident  of  the  circuit  at 
the  time  of  the  filing  of  the  complainant's  bill.(2/) 


SECTION    II. 


WHAT   MAY   BE   REACHED   BY. 


Upon  a  creditor's  bill  every  species  of  property  belonging  to  a 
debtor  may  be  reached  and  applied  to  the  satisfaction  of  his  debts  ; 
and  his  debts,  choses  in  action,  and  other  equitable  rights  may  be 
assigned  or  sold  under  the  decree  of  the  court  for  that  purpose. (z)  (9) 


{y)  Varick  v.  Dodge,  9  Paige,  149. 
(z)  Edtneston  v.  Lyde,  1  Paige,  637. 


(9)  A  mere  right  of  action  of  a  judgment  debtor,  for  a  personal  tort,  as  for 
assault  and  battery,  slander  or  malicious  prosecution,  cannot  be  reached  by  a 
creditor's  bill.  Nor  will  it  pass  to  the  receiver  under  the  usual  assignment  by 
the  defendant  in  such  a  suit.  {Hudson  v.  Plets,  11  Paige,  180.)  But  the  right  of 
action  of  the  judgment  debtor  for  an  injury  to  property  to  which  his  creditor  had 
a  right  to  resort  for  the  payment  of  his  debt,  and  by  which  injury  such  property 
is  destroyed,  or  diminished  in  value,  is  a  chose  in  action,  which  may  be  reached 
by  a  creditor's  bill,  and  applied  in  payment  of  the  complainant's  debt.     (lb.) 

The  only  property,  held  in  trust  for  a  debtor,  which  cannot  be  reached  by  a 
creditor's  bill  against  him,  is  that  which  is  held  in  trust  to  receive  the  rents  and 
profits  and  income  thereof,  and  to  apply  such  rents  or  income  to  the  support  of  the 
cestui  que  trust ;  that  is,  an  interest  in  trust  property  which  the  cestui  que  trust 
has  not  the  power  to  alienate  by  any  sale  or  assignment  executed  by  him. 
(Degraw  v.  Clason,  11  Paige,  136;  Campbell  v.  Foster,  35  N.  Y.  361.)  And  where 
the  interest  of  the  defendant,  in  trust  property,  is  such  that  he  cannot  alienate  it 
by  a  voluntary  conveyance,  such  interest  will  not  pass  to  the  receiver  by  a  general 
assignment  of  all  the  defendant's  property,  choses  in  action,  and  equitable  inter- 
ests, executed  under  an  order  of  the  court  of  chanceiy,  upon  a  creditor's  bill. 
(Id.)  An  annuity  bequeathed  by  a  testator  to  bis  widow,  in  lieu  of  her  dower,  and 
charged  upon  his  real  and  personal  estate,  by  his  will,  is  liable  to  the  claims  of 
the  creditors  of  the  widow,  and  may  be  reached  by  a  creditor's  bill  against  her. 
(lb.)  But  where  the  interest  of  the  defendant  in  a  trust  fund  is  such  that  he  has 
a'  light  to  sell  it,  he  is  bound  in  equity  to  appropriate  it  to  the  payment  of  his 
honest  debts,  and  he  must  assign  it  to  the  receiver  in  a  creditor's  suit.     (lb.) 

After  a  creditor  of  a  cestui  que  trust  has  exhausted  his  remedy  at  law,  by  execu- 
tion against  the  property  of  his  debtor,  he  may,  by  a  creditor's  bill,  reach  the 
surplus  of  such  debtor's  interest  in  the  rents  and  profits  or  income  of  property  which 
the  cestui  que  trust  cannot  alienate  and  dispose  of  in  anticipation ;  so  as  to  satisfy 
the  judgment  out  of  that  part  of  the  income  which  is  not  necessary  for  the  educa- 
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tion  and  support  of  the  cestui  que  trust,  from  time  to  time.  (L'Amoureux  v.  Van 
Rensselaer,  1  Barb.  Ch.  34.)  But  as  a  feme  covert  cannot  pledge,  or  create  a 
charge  upon  her  interest  in  such  a,  trust  in  anticipation  of  the  income  which  may 
thereafter  accrue,  or  become  payable  to  her,  and  as  she  cannot  contract  a  per- 
sonal liability  upon  which  a  judgment  can  be  recovered,  her  interest  even  in  the 
surplus  income  which  is  not  necessary  for  her  support,  cannot  be  reached,  except 
for  a  debt  contracted  before  marriage.     (lb. ) 

A  provision  in  a  deed  of  trust,  for  the  support  of  the  grantor,  for  life,  out  of  the 
income  of  the  trust  property,  creates  an  interest  in  such  income,  which  can  be 
reached  by  judgment  creditors  of  the  grantors,  by  a  creditor's  bill,  in  the  court 
of  chancery,  upon  the  return  of  an  execution  at  law  unsatisfied.  (Bryan  v. 
Knickerbocker,  l-Barb.  Ch.  409.)  "Where  a,  cestui  que  trust  has  a  beneficial  interest 
in  a  fund,  for  his  support  and  maintenance,  under  a  valid  trust  created  previous 
to  the  Revised  Statutes,  such  interest  will  pass  to  his  assignees  in  bankruptcy,  or 
under  the  insolvent  acts,  or  by  his  own  voluntary  assignment  to  a  third  person. 
Consequently,  it  may  be  reached  upon  a  creditor's  bill ;  especially  where  the 
trust  fund  has  proceeded  from  himself  and  not  from  a  third  person.     (lb.) 

Where  a  person  is  entitled,  under  a  will,  to  an  annuity  for  life,  payable  semi- 
annually, out  of  the  income  of  real  and  personal  estate  in  the  hands  of  trustees, 
his  interest  in  such  annuity,  beyond  what  is  necessary  for  the  support  of  himself 
and  his  family,  may,  under  the  provisions  of  the  Revised  Statutes,  be  reached  by 
a  creditor's  bill  and  applied  to  the  payment  of  his  debts.  (ISillick  v.  Mason,  2 
Barb.  Ch.   79.) 

But  the  contingent  right  which  a  person  has  in  the  estate  of  another,  arising 
from  the  chance  that  he  may  be  entitled  to  a  share  in  such  estate,  as  one  of  the 
next  of  kin  of  the  owner  thereof,  should  he  outlive  him,  is  only  a  bare  possibility, 
unaccompanied  by  any  interest  during  the  life  of  such  owner  ;  and  it  cannot  be 
reached  by  a  creditor's  bill.  (Smith  v.  Kearney,  2  Barb.  Ch.  533.)  So  where  a 
judgment  debtor  dies  before  the  judgment  creditor  has  obtained  an  equitable  lien 
upon  his  personal  property  by  the  filing  of  a  creditor's  bill,  it  cannot  be  reached 
by  filing  a  bill  of  that  nature  against  the  widow  and  heirs  of  the  deceased  debtor. 
(Wither  v.  Collier,  3  Barb.  Ch.  427.)  An  ordinary  judgment  creditor's  bill  is  not 
the  proper  remedy  to  reach  real  estate  of  a  deceased  judgment  debtor,  or  an 
equitable  interest  in  real  estate,  which  has  descended  to  his  heirs  at  law.     (lb.) 

A  right  of  dower,  before  assignment,  is  a  chose  in  action,  within  the  meaning  of 
section  39  of  the  title  of  the  Revised  Statutes  relative  to  the  court  of  chancery, 
and  may  be  reached  by  a  creditor's  bill.  (Steieart  v.  JIcMartin,  5  Barb.  438.) 
But  where  a  grantor,  by  a  deed  of  trust,  directed  the  trustees  named  therein  to 
invest  a  sum  of  money,  and,  after  the  death  of  J.  to  pay  the  interest  thereof  to  M. 
B.  &  J.  B.,  and  to  pay  the  principal  sum,  at  the  deaths  of  M.  B.  &  J.  B.,  to  their 
children,  respectively,  and  in  case  either  of  the  cestuis  que  trust  should  die  with- 
out leaving  issue,  her  share  to  go  to  the  children  of  the  survivor ;  held,  that  the 
interest  of  M.  B.  in  the  annuity,  after  the  death  of  J.  and  of  J.  B.  without  leaving 
issue,  was  not  liable  to  the  claims  of  her  creditors,  and  could  not  be  reached  by 
a  creditor's  bill.     (lb.) 

"Where  a  creditor's  bill  charged  certain  defendants  with  holding  lands  in  trust 
for  the  judgment  debtor,  who  had  advanced  the  purchase  money  and  procured  the 
title  to  be  taken  in  their  names,  and  it  appeared,  by  the  proofs,  that  the  lands 
were  held  in  trust  for  the  children  of  the  judgment  debtor,  who  were  also  parties ; 
it  was  held  that,  under  the  allegations  of  the  bill,  the  lands  could  not  be  reached 
by  the  creditor.  That  the  basis  of  the  bill  (a  trust  in  behalf  of  the  judgment 
debtor,)  was  disproved,  and  the  complainant  could  not  assume  that  the  transac- 
tion was  fraudulent  as  against  himself,  not  having  so  alleged  in  his  bill.  (Bailey 
v.  Ryder,  10  N.  Y.  363.) 

The  equitable  lien  obtained  by  a  judgment  creditor  upon  the  property  of  his 
debtor  by  the  commencement  of  an  action  in  the  nature  of  a  creditor's  bill  does 
not  relate  back  to  proceedings  supplementary  to  execution,  upon  the  same  judg- 
ment, which  did  not  proceed  to  the  appointment  of  a  receiver.  (Edmonston  v. 
McLoud,  16  N.  Y.  543  ;  S.  C.  19  Barb.  356.)  After  a  judgment  debtor  had  been 
served  with  an  order  requiring  him  to  appear  before  a  county  judge,  to  be  exam- 
ined upon  proceedings  supplementary  to  execution,  and  enjoining  him  from  making 
any  disposition  of  his  property,  he  left  the  state,  and  no  further  proceedings  wei  e 
had  under  the  order.  S.,  under  a  contract,  made  before  the  judgment  was 
recovered,  to  pay  the  judgment  debtor  $300,  whenever  the  latter  should  surrender 
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to  him  the  possession  of  a  house,  paid  the  money  to  the  debtor's  wife,  with  notice 
of  the  above  facts.  Held,  that  he  could  not  be  made  liable  to  the  creditor  for  the 
$300  so  paid.     (lb.) 

A  creditor's  bill  will  not  reach  the  right  of  action  of  a  judgment  debtor,  for  an 
injury  to  property  exempted  by  statute  from  levy  and  sale  upon  execution.  (Hud- 
son v.  Plets,  11  Paige,  ISO.) 

A  judgement  creditor,  by  filing-  a  creditor's  bill,  obtains  a  lien  upon  the  rents 
and  profits  of  the  real  estate  of  his  judgment  debtor,  which  accrue  during  the 
fifteen  months  allowed  by  law  to  redeem  the  premises  from  a  sale  by  the  sheriff 
upon  execution  ;  and  satisfaction  of  the  complainant's  judgment  may  be  decreed 
out  of  such  rents  and  profits.  (Farnliam  v.  Campbell,  10  Paige,  59S.)  A  judg- 
ment creditor,  after  exhausting  his  remedy  at  law,  may  file  his  bill  in  chancery  to 
obtain  satisfaction  of  his  debt  out  of  any  beneficial  interest  of  his  debtor  in  real 
property,  as  well  as  in  personal  estate,  which  cannot  be  reached  by  execution  at 
law.     (lb.) 

It  is  only  in  cases  where  a  clear  surplus  will  exist,  after  a  reasonable  sum  has 
been  appropriated  to  the  support  of  the  person  for  whose  benefit  a  trust  has  been 
created  that  a  court  of  equity  is  authorized  to  interfere  in  behalf  of  judgment 
creditors,  and  to  divert  to  the  payment  of  the  debts  of  such  person  a  portion  of  the 
income  or  annuity  so  dedicated.  (Genet  v.  Beekman,  31  How.  286  ;  S.  C.  45  Barb. 
3S2.) 

An  order  cannot  be  made,  in  a  creditor's  suit,  that  the  defendant  pay  over  to 
the  receiver  money  not  shown  to  have  been  in  his  possession  when  the  bill  was 
tiled.  (Sheldon  v.  Weeks,  7  N.  Y.  Leg.  Obs.  57.)  And  where  the  property  of  the 
defendant  has  been  sold  under  an  execution  issued  upon  a  judgment  entered  by 
confession,  upon  an  insufficient  statement,  but  not  impeached  for  fraud,  the  pur- 
chaser's title  cannot  be  impeached  by  a  creditor  having  no  j  udgrnent  or  lien  on 
the  property  at  the  time  of  the  levy.     (Miller  v.  Earle,  24  N.  Y.  110.) 

In  Bigeloio  v.  Ayrault,  (46  Barb.  143,)  an  insolvent  debtor,  with  intent  to  defraud 
his  creditors,  assigned  a  legacy,  for  an  insufficient  consideration,  his  insolvency 
being  known,  at  the  time,  by  the  purchaser,  although  the  latter  had  no  fraudulent 
intent.  Held,  that  the  creditors  of  the  insolvent  could  come  in  and  have  their 
debts  satisfied  out  of  the  surplus,  after  deducting  the  consideration  actually  paid, 
or  agreed  to  be  paid.  If  a  proper  case  is  made,  upon  the  facts  found,  an  action 
for  that  purpose  can  be  maintained  by  the  creditors  of  the  person  making  the 
transfer,  even  though  the  transaction  was  not  in  fact  fraudulent,  so  as  to  authorize 
the  court  to  set  it  aside  on  that  ground.     (lb.) 

The  interest  of  a  beneficiary  in  a  trust  fund  created  by  a  person  other  than  the 
debtor,  is  not,  it  seems,  liable  to  be  reached  by  a  creditor's  bill.  (Campbell  v. 
Foster,  35  N.  Y.  361 ;  S.  C.  16  How.  Pr.  275.)  The  general  rule  is,  that  where 
property  is  held  in  trust  for  a  debtor,  and  for  his  benefit,  it  may,  through  a  court 
of  equity,  be  reached  and  applied  to  the  satisfaction  of  his  debts.  But  when  such 
property  is  held  in  trust  for  him  upon  a  trust,  and  arises  out  of  a  fund  proceeding 
from  a  third  party,  which  was  designed  to  secure  a  support  to  the  debtor  person- 
ally, it  cannot  be  thus  applied.  (Graff  v.  Bonnett,  31  N.  Y.  9 ;  S.  C.  2  Rob.  54.) 
But  although  a  trust  arises  out  of  a  fund  proceeding  from  a  third  person,  this  is 
not  entirely  exempt  from  equity  jurisdiction,  but  may  be  subjected  to  the  same 
conditions  under  which  other  trust  property  may  be  enjoyed  by  a  debtor,  which 
is  secure  from  his  creditors'  attacks.  (lb.)  In  such  a  case,  it  seems  that  only 
such  an  amount  of  the  trust  fund  will  be  subject  to  the  demands  of  creditors  as 
shall  remain  after  the  support  of  the  cestui  qui  trust  has  been  provided  for.     (lb.) 

In  Bailey  v.  Ryder,  (10  N.  Y.  363,)  where  a  creditor's  bill  charged  certain 
defendants  with  holding  lands  in  trust  for  a  judgment  debtor,  and  it  appeared 
that  the  lands  were  held  in  trust  for  the  children  of  such  debtor,  who  were  after- 
wards made  parties  ;  it  was  lield  that,  under  the  pleadings,  the  lands  could  not  be 
reached  by  the  creditor. 

The  interest  of  a  debtor,  under  a  contract  for  the  purchase  of  land,  can  be 
reached  by  his  creditors  only  by  a  bill  in  the  court  of  chancery,  after  an  execution 
at  law  has  been  returned  unsatisfied."    (Brewster  v.  Power,  10  Paige,  561.) 

In  Demarel  v.  Driskill,  (3  Blackf.  115,)  where  a  debtor  purchased  land  with  his 
own  money,  and  took  the  conveyance  in  the  name  of  his  infant  son,  for  the  purpose 
of  securing  the  land  against  nis  debt,  it  was  held  that  the  creditor,  having 
obtained  a  judgment,  might,  by  bill  in  equity,  subject  the  land  to  his  debt._ 

A  judgment  creditor  may,  by  bill  in  equity,  subject  to  the  satisfaction  of  his  debt 
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land  sold  on  an  execution  against  the  debtor,  which  was  issued  on  a  judgment 
confessed  by  the  debtor  for  the  piirpose  of  defrauding  creditors  ;  if  the  purchaser 
had  notice  of  the  fraud,  before  the  purchase.     (Piatt  v.  Judson,  3  Blackf.  235.) 

In  Ireland  v.  Smith,  (1  Barb.  419,)  a  measurer  in  the  custom-house  assigned 
his  salary  for  one  month,  before  it  became  due,  and  gave  a  draft  lor  the  same  on 
the  disbursing  officer,  and  the  same  was  deposited  with  him.  Held,  that  such 
salary  could  not  be  afterwards  reached  by  a  creditor's  bill. 

A  creditor's  bill  will  not  lie  to  subject  property  in  the  possession  of  a  bankrupt 
and  which  was  acquired  by  him  before  his  bankruptcy,  to  the  payment  of  his 
debt ;  such  propei-ty  vesting  in  the  assignee  in  bankruptcy,  by  force  of  the  decree. 
(McCabe  v.  Cooney,  2  Sandf.  Ch.  494.) 

"Where  a  creditor  seeks  to  subject  to  the  satisfaction  of  his  debt  an  equitable 
interest  of  his  debtor,  the  assignment  of  such  interest,  bona  fide,  and  for  a  valua- 
ble consideration,  before  the  filing  of  the  bill,  will  bar  the  creditor.  (Fi'ost  v. 
Reynolds,  4  Ired.  Eq.  494.) 

A  court  of  chancery  will  not,  ordinarily,  interpose  to  aid  a  creditor  in  reaching 
the  real  estate  of  his  debtor,  unless  he  has  perfected  his  claim,  so  far  as  he  can, 
at  law,  by  obtaining  judgment  and  levying  upon  the  estate.  (Rice  v.  Barnard, 
20  Vt.  479.) 

A  creditor  of  a  decedent  has  no  right  to  follow  the  personal  estate  of  the  dece- 
dent into  the  hands  of  a  third  person,  to  whom  it  is  alleged  that  the  administra- 
trix has  paid  it  in  her  own  wrong,  without  showing  that  the  administratrix,  and 
her  sureties,  are  irresponsible.     (Jackson  v.  Forrest,  2  Barb.  Ch.  576.) 

A  creditor,  whose  remedy  at  law  for  the  collection  of  a  debt  contracted  by  a 
married  woman  previous  to  her  marriage  is  suspended  during  the  lifetime  of  her 
husband,  by  his  discharge  under  the  bankrupt  act,  may  file  a  bill  in  chancery 
against  the  husband  and  wife,  to  reach  stocks  standing  in  her  name,  for  her  sole 
and  separate  use,  and  other  property  held  in  the  same  manner,  and  which 
belonged  to  her  before  coverture  ;  and  may  have  such  separate  property  applied 
to  the  payment  of  the  debt.     (Mallory  v.  Vanderheyden,  3  Barb.  Ch.  9.) 

"Where  A.  &  B.,  members  of  a  partnership  firm,  who  were  insolvent,  and  knew 
themselves  to  be  so,  executed  »  bill  of  sale  of  all  their  stock  in  trade  and  other 
personal  property,  to  C,  taking  his  four  promissory  notes,  without  security,  for 
the  amount,  which  notes  the  partners  divided  among  themselves,  and  B.  re-deliv- 
ered the  two  notes  allotted  to  him,  to  C,  the  maker ;  it  was  held  that  the  amount 
due  from  C.  upon  his  notes,  could  be  reached  by  judgment  creditors  of  the  firm, 
upon  a  creditor's  bill,  and  applied  upon  their  judgment.  (Burtus  v.  Tisdall,  4 
Barb.  571.) 

In  Stewart  v.  McMartin,  (5  Barb.  438,)  trustees  were  directed,  by  a  deed  of 
trust,  to  invest  a  sum  of  money,  and,  after  the  death  of  A.,  to  pay  the  interest 
thereof  to  B.  and  C,  and,  after  their  deaths,  the  principal  sum  to  their  children  ; 
and  in  case  either  should  die  without  children,  then  to  the  children  of  the  sur- 
vivor. Held,  that  the  interest  of  C,  after  the  death  of  A.  and  B.,  could  not  be 
subjected  to  his  debts  by  a  creditor's  bill.     (Stewart  v.  McMartin,  5  Barb.  438.) 

In  Cooper  v.  Cooper,  (1  Halst.  Ch.  498,)  the  widow,  who  was  devisee  for  life  of  all 
a  testator's  real  and  personal  estate,  and  his  heirs-at-law  converted  all  the  per- 
sonal property  to  their  own  use,  and  afterwards  conveyed  the  real  estate  to  a 
person  who  knew  of  the  provisions  of  the  will,  as  well  as  of  the  existence  of  debts 
owing  by  the  testator.  On  a  bill  by  a  creditor  of  the  testator,  the  lands  were 
held  to  be  liable  for  the  complainant's  debt. 

A  creditor  by  judgment  or  decree  may,  in  equity,  subject  the  debtor's  equitable 
interest  in  land  sold  by  him,  for  the  purchase  money  unpaid  ;  and  will  be  pre- 
ferred to  an  assignee  of  the  purchase  money,  claiming  under  an  assignment  made 
subsequent  to  the  judgment  or  decree.     (Withers  v.  Carter,  4  Graft.  407.) 

In  Maryland,  a  deceased  debtor's  interest  in  real  estate  devised  to  him,  subject 
to  a  life  estate  in  a  third  person  still  living,  may  be  sold  for  the  payment  of  his 
debts,  his  personalty  being  insufficient ;  and  an  averment  of  such,  an  estate,  and 
its  insufficiency,  in  a  creditor's  bill,  is  sufficient  to  entitle  the  complainant  to  a 
decree  for  the  sale  of  such  estate,  when  the  indebtedness  of  the  estate,  to  him,  is 
admitted  by  the  answer.     (Robertson  v.  Parks,  2  Md.  Ch.  Dec.  65.) 

Under  the  creditor's  act,  of  Michigan,  a  bill  in  equity  will  be  sustained,  in  the 
circuit  court,  to  reach  all  the  effects  of  a  judgment  debtor  which  cannot  be  reached 
by  execution,  and  to  set  aside  fraudulent  conveyances  made  by  such  judgment 
debtor.     (Laninon  v.  Clark,  4  McLean,  18 ;  Suydam  v.  Beats,  id.  14.)    And  if  it 
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Thus,  upon  a  bill  of  this  nature  the  complainant  may  reach  the  defend- 
ant's interest  in  the  effects  of  a  copartnership,  after  payment  of  the 
[*Vol  II,  153]  ^partnership  debts,  and  satisfying  all  prior  equities  in 
favor  of  his  co-partners.(a)  So,  where  an  express  trust  has  been  cre- 
ated to  receive  the  interest  or  income  of  trust  property,  and  to  apply  it 
to  the  use  of  a  person  from  time  to  time,  the  surplus  beyond  what  is 
necessary  for  his  support  and  maintenance  may  be  reached  by  a  cred- 
itor's bill,  after  such  interest  or  income  has  become  due. (b)  So,  where 
the  real  estate  of  a  married  woman,  in  which  her  husband  has  a  life 

(a)  Eager  v.  Price,  2  Paige,  334. 
(6)  Clate  v.  Bool,  8  Paige,  83. 


be  made  to  appear,  to  the  satisfaction  of  a  court  of  chancery,  that  money  for  the 
purchase  of  land  has  been  advanced  for  the  purpose  of  defrauding  the  creditors 
of  the  person  advancing  the  money,  the  court  will  interfere  in  favor  of  such  cred- 
itors, and  decree  repayment  to  them.     (OdenJieimer  v.  Hanson,  4  McLean,  437.) 

A  creditor's  suit  cannot  be  brought,  in  New  York,  to  affect  lands  of  a  judg- 
ment debtor  situate  in  another  state,  on  the  ground  that  the  debtor  has  fraud- 
ulently conveyed  them  away.  Such  a  suit  proceeds  on  the  footing  of  a  lien,  by 
force  of  the  judgment,  which  is  impaired  or  obstructed  by  the  alleged  fraudulent 
conveyance.     (Nicholson  v.  Leavitt,  4  Sandf.  252.) 

Creditors  cannot  subject  to  the  payment  of  debts  lands  which  a  debtor  held 
under  a  contract  of  purchase,  which  he  had  failed  to  perform,  and  had  rescinded  ; 
even  though  he  had  paid  part  of  the  purchase  money  under  the  contract.  In 
such  a  case  a  resulting  trust  does  not  arise  in  favor  of  the  debtor.  (Alexander  v. 
Tarns,  13  111.  221.) 

Where  a  debtor  buys  land  and  has  the  conveyance  made  directly  to  a  third  per- 
son, the  trust  thus  reserved  in  favor  of  creditors  can  only  be  reached  by  bill  filed 
by  a  judgment  creditor,  after  his  execution  has  been  returned  unsatisfied,  in 
whole  or  in  part ;  or,  in  case  of  the  death  of  the  debtor,  or  the  insolvency  of  his 
estate,  by  a  bill  framed  on  like  principles.     (Maynard  v.  Hoskins,  9  Mich.  485.) 

A  bequest  "in  trust  for  B.,  not  subject  to  any  debts  he  may  have  contracted, 
but  for  his  comfort  and  support "  does  not  operate  to  relieve  the  property  devised 
from  liability  for  his  debts  ;  and  the  property  can  be  reached  by  a  bill  in  equity. 
{Smith  v.  Moore,  37  Ala.  327.) 

Proceeds  of  a  demand  collected  by  one  who  holds  it  by  an  invalid  assignment, 
are  the  property  of  the  lawful  holder  of  the  demand,  and  can  be  reached,  as  such, 
by  his  creditors.     (Blood  v.  Marcuse,  38  Cal.  590.) 

"Where  a  railroad  company  assigned  unpaid  subscriptions,  to  its  president,  in 
trust  for  certain  definite  purposes,  which  had  been  fulfilled ;  and  the  company 
being  insolvent,  one  of  its  judgment  creditors  brought  an  action  under  the  Code 
of  Ohio,  (5  458,)  to  subject  the  amount  due  on  such  subscriptions  to  the  payment 
of  his  judgment.  Held,  that  the  trustee  was  not  entitled  to  retain,  from  such 
fund,  the  amount  due  him  for  his  salary  as  president ;  the  plaintiff  having  secured 
a  prior  lien  by  his  action.     (Dunbar  v.  Harrison,  18  Ohio  St.  R.  24.) 

In  Ohio,  it  is  provided  by  the  Code  (§  458)  that  when  a  judgment  debtor  has 
not  personal  or  real  property  subject  to  levy  on  execution,  sufficient  to  satisfy  the 
judgment,  any  equitable  interest  which  he  may  have  in  real  estate,  as  mort- 
gagor, mortgagee  or  otherwise,  or  any  interest  he  may  have  in  any  banking,  turn- 
pike, bridge,  or  other  joint  stock  company;  or  any  interest  he  may  have  in  any 
money  contracts,  claims  or  choses  in  action  due  or  to  become  due  to  him,  or  in  any 
judgment  or  decree ;  or  any  money,  goods  or  effects  which  he  may  have  in  the 
possession  of  any  person,  body  politic  or  corporate,  shall  be  subject  to  the  pay- 
ment of  such  judgment,  by  action,  or  as  in  chapter  2  of  title  4  prescribed. 

The  Code  of  Kansas  contains  the  same  provision,  (§  470 ;)  also  the  Codes  ol 
Wisconsin,  (§  202 ;  Rev.  Stat.  795  ;)  and  Minnesota,  (§  122  ;  Pub.  Stat,  of  1858,  p. 
574.) 
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estate  as  tenant  by  the  curtesy  initiate,  is  sold  under  a  decree  in  par- 
tition, the  creditors  of  the  husband  may,  by  a  bill  of  this  kind,  reach 
his  interest  in  the  fund  produced  by  the  sale,  to  the  extent  of  his 
legal  interest  in  the  estate  sold.  But  they  cannot  reach  the  wife's 
reversionary  interest  in  the  fund  after  the  termination  of  the  husband's 
life  interest  therein ;  where  it  has  not  been  paid  over  to  the  husband, 
but  has  been  invested  for  the  separate  use  of  the  wife  and  her  child- 
ren, under  the  order  of  the  court. (c) 

Where  advances  are  made,  and  responsibilities  incurred  to  enable 
another  person  to  carry  on  business,  without  any  benefit  or  advantage 
accruing  to  the  party  making  the  advances,  but  under  an  agreement 
that  he  should,  as  security  for  such  advances,  have  the  control  and 
disposition  of  the  property  thus  acquired,  such  property,  while  in  the 
possession  of  the  party  to  whom  aid  is  thus  given,  is  liable  to  a  cred- 
itor's bill  against  him.(d) 

Upon  a  bill  of  this  nature,  the  complainant  can  only  reach  the  prop- 
erty which  belonged  to  the  defendant  at  the  time  of  the  commence- 
ment of  the  suit,  or  the  proceeds  of  the  property  and  effects  in  which 
he  then  had  an  interest.  If  the  complainant  wishes  to  reach  after- 
acquired  property,  he  must  file  a  supplemental  bill.(e)  Upon  this 
principle  it  has  been  held,  that  the  complainant  in  a  creditor's  bill 
cannot  reach  the  salary  or  compensation  which  is  to  become  due  to  the 
defendant  at  a  future  time,  for  the  performance  of  services  which  had 
not  been  completed  at  the  time  of  filing  the  bill,  in  a  case  where  the 
defendant  would  have  no  legal  or  equitable  right  to  demand  payment 
for  the  services  already  performed,  if  he  should  thereafter  neglect  to 
complete  the  unperformed  services.(/)  So,  unearned  salary  or  per- 
quisites of  an  office  cannot  be  reached  by  a  creditor's  bill ;  which  only 
reaches  so  much  thereof  as  is  due  at  the  time  of  filing  the  bill.  And 
the  after  accruing  salary  and  perquisites,  though  they  are  at  a  fixed 
rate,  are  to  be  considered  in  the  light  of  subsequent  earnings,  which 
[*Vol.  II,  154]  the  debtor  is  not  prevented  from  *applying  to  his 
own  support. (g)  Yet,  where  all  the  services,  to  entitle  the  defendant 
to  his  salary  or  compensation,  have  been  rendered,  at  the  time  of 
filing  the  creditor's  bill,  such  salary  or  compensation  may  be  reached; 
although  it  had  not  become  actually  payable  when  the  bill  was  filed,  (h) 

(c)  Ellsworth  v.  Cook,  8  Paige,  643. 

(d)  Tavlorv.  Perkins,  26  Wend.  125. 

(e)  Sampson  v.  Taylor,  in  Chancery,  January  22, 1842. 
(/)  Browning  v.  Bcttis,  8  Paige.  569. 

(ff)  McCoun  v.  Dorsheinier,  1  Clarke,  144. 
(ft)  Browning  v.  Bettis,  supra. 
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SECTION    III. 

BY   AND    AGAINST   WHOM   THEY   ARE   TO    BE   BROUGHT. 

By  whom.]  A  judgment  creditor  may  file  a  bill  of  this  nature  either 
in  his  own  name  and  for  his  own  benefit,  or  he  may  join  with  other 
creditors  standing  in  the  same  situation  with  himself;  or  he  may  file 
a  bill  in  behalf  of  himself  and  all  others,  being  judgment  creditors, 
whose  executions  have  been  returned  unsatisfied,  and  who  may  choose 
to  come  in  and  contribute  to  the  expense  of  the  suit.(t)  (10)     So,  if  one 

(i)    Edmeston  v.  Lvde,  1  Paige,  637.    Wakeman  v.  Grover,  4  id.  23.    Lentilhon  v.  Moffat,  1 
Edw.  451.    Dngan  v.  Vattier,  3  Blackf.  245.    Binley  v.  Burton,  8  Wend.  335. 


(10)  Two  or  more  judgment  creditors,  having'  separate  judgments,  may  join  in 
a  bill  to  reach  the  equitable  interests  and  choses  in  action  of  their  common  debtor, 
after  they  have  exhausted  their  remedies  at  law,  by  executions  issued  upon  their 
respective  judgments.  (Murray  v.  Hay,  1  Barb.  Ch.  59 ;  Sage  v.  Mosher,  28 
Barb.  287;  Ballentine  v :  Beall,  3  Scam.  203.) 

Where  the  complainant  claims  the  whole  of  the  debt  and  costs  included  in  a 
judgment,  as  the  assignee  of  such  judgment,  he  must  show  a  valid  assignment 
entitling  him  to  the  costs  as  well  as  to  the  debt,  or  the  original  judgment  creditor 
must  be  joined  with  him  in  the  suit,  or  must  be  made  a  party  to  the  same,  as  one 
of  the  defendants  therein.     (Strange  v.  Lcmgley,  3  Barb.  Ch.  650.) 

A  sheriff  cannot  institute  a  sheriff 's  suit  to  reach  the  proceeds  of  assigned  prop- 
erty, in  order  that  they  may  be  applied  on  an  execution  in  his  hands.  {Lawrence 
v.  Bank  of  the  Republic,  35  N.  Y.  320.)     ' 

An  action  in  the  nature  of  a  creditor's  bill,  for  the  purpose  of  setting  aside  an 
assignment  made  by  a  debtor  for  the  benefit  of  his  creditors,  cannot  be  maintained 
by  a  mere  creditor  at  large,  who  has  no  judgment  against  his  debtor,  nor  any 
lien  upon  his  property,  nor  any  right  to  preference  of  payment.  (Cropsey  v. 
McKinney,  30  Barb.  47.)  Such  a  creditor  obtains  no  priority  over  other  creditors 
by  a  bill  to  set  aside  the  fraudulent  conveyance.  (Robinson  v.  Stewart,  10  N.  Y. 
189.) 

After  a  receiver  of  the  debtor's  property  has  been  appointed,  in  proceedings 
supplementary  to  execution,  a  judgment  creditor  may  maintain  a  creditor's  suit, 
for  his  own  benefit,  to  set  aside  a  mortgage  given  by  the  debtor  upon  his  real 
estate,  and  to  secure  the  proceeds  of  the  debtor's  property  to  the  satisfaction  of 
his  judgments,  on  the  ground  that  the  mortgage  is  void,  where  the  judgments 
were  a  lien  on  the  real  estate  at  the- time  of  the  appointment  of  the  receiver.  He 
may  also  maintain  the  action  where  the  receiver  neglects  to  act  in  the  premises  ; 
and  the  latter  may  be  made  a  defendant  therein.  (Gere  v.  Dibble,  17  How.  Pr. 
31.)  But  it  seems  the  creditor  could  not  maintain  such  an  action  if  the  judgments 
were  recovered  and  docketed  after  the  receiver  was  appointed.  (lb.)  So  a  judg- 
ment creditor  may  file  a  complaint  in  the  form  of  an  ordinary  creditor's  bill, 
against  the  judgment  debtor  and  his  assignee,  to  set  aside  an  assignment  made 
by  the  debtor,  which  hinders  and  delays  creditors ;  although  it  appears  that  the 
assignment,  though  properly  executed,  has  not  been  delivered,  and  the  assignees 
have  never  accepted  the  trust,  and  the  possession  of  the  property  has  not  been 
changed.     (Gasper  v.  Bennett,  12  How.  Pr.  307.) 

A  person,  after  suing  for  money  due  upon  a  bond  and  attaching  the  real  estate 
of  the  defendant,  cannot  maintain  an  action  to  set  aside  an  alleged  fraudulent 
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creditor  by  judgment,  and  another  by  decree,  have  acquired  liens 
upon  the  property  of  their  debtor,  they  may  join  in  filing  such  a 
bill. (A:)  We  have  before  stated  that  several  judgment  creditors,  whose 
respective  judgments  are  less  than  $100,  may  unite  in  filing  a  credit- 
or's bill  for  the  purpose  of  making  the  amount  in  controversy  suffi- 
cient to  confer  jurisdiction. (Z) 

But  a  creditor  cannot  sue  on  behalf  of  himself  and  others  who  have 
no  common  interest  with  him.(m) 

One  of  the  several  co-sureties  against  whom  judgment  has  been  ren- 
dered, having  paid  the  whole  amount  of  the  judgment,  may,  after  issu- 
ing execution  on  the  judgment  against  the  other  sureties  for  their 
proportion  of  the  debt,  and  the  same  being  returned  unsatisfied,  main- 
tain, in  his  own  name,  a  creditor's  bill  against  them  to  obtain  satisfac- 

(7c)  Clarkson  v.  DePeyster,  3  Paige,  320. 

(I)   Ante,  p.  152. 

(m)  Burney  v.  Morgan,  1  Sim.  &  Sta.  358. 


judgment  by  confession,  previously  obtained  against  the  defendant,  and  have  an 
injunction  to  restrain  the  sale  of  the  attached  property,  under  such  judgment ; 
because  his  complaint  does  not  show  that  he  is  a  judgment  creditor,  and  his 
remedy  at  law  exhausted,  or  that  the  defendant  is  doing  or  threatening  to  do 
some  act,  during  the  litigation,  respecting  the  subject  of  the  action,  in  violation 
of  the  plaintiff's  rights.     (Brooks  v.  Stone,  19  How.  395  ;  S.  C-  11  Abb.  220.) 

Creditors  at  large  have  no  status  in  a  court  of  equity,  and  cannot  file  a  bill  to 
reach  the  assets  of  their  debtors.  In  this  respect  there  is  no  difference  between 
simple  contract  creditors  of  an  individual,  and  creditors  of  a  copartnership. 
(Dunlevy  v.  Talnwdge,  29  How.  397 ;  S.  C.  32  N.  Y.  457.) 

A  judgment  creditor  having  no  title  or  specific  lien  may  maintain  an  action  to 
obtain  the  cancellation  of  prior,  judgments  which  are  apparent  liens  ujion  the 
lands  of  his  debtor,  but  which  he  alleges  have  been  paid ;  and  this  without 
alleging  any  collusion,  on  the  part  of  the  debtor,  to  keep  the  judgments  on  foot 
to  defraud  his  creditors.     (Shaw  v.  Dioight,  27  N.  Y.  244.) 

A  receiver,  appointed  in  supplementary  proceedings,  cannot  maintain  proceed- 
ings in  the  nature  of  a  creditor's  bill,  to  subject  the  surplus  of  a  trust  fund  created 
by  a  person  other  than  the  debtor  to  the  payment  of  a  judgment  against  the 
beneficiary  interested  in  the  trust  fund.  (Campbell  v.  Foster,  35  N.  Y.  361 ;  S.  C. 
16  How.  Pr.  275.) 

Judgment  creditors,  only,  can  avoid  a  conveyance  made  by  their  debtor,  as 
fraudulent  as  to  them,  and  where  a  creditor  has  recovered  judgment  against  his 
principal  debtor  and  his  surety,  and  the  latter  has  paid  a  part  of  the  judgment, 
he  is  entitled,  to  the  extent  of  such  payment,  to  be  substituted  to  the  rights  of  the 
creditors,  and  may  file  a  bill  to  avoid  a  fraudulent  conveyance  made  by  his  prin- 
cipal, and  have  his  claim,  so  far  as  it  has  accrued,  satisfied  out  of  the  property 
so  conveyed.  But  where  he  has  not  paid  the  debt,  and  so  far  as  he  has  not  paid 
it,  he  is  not  entitled  to  such  relief  because  of  his  liability,  merely.  (Williams  v. 
Tipton,  5  Humph.  66.) 

A.  creditor  at  large  cannot  institute  a  suit  in  equity  to  enforce  a  trust  in  favor 
of  creditors  before  the  recovery  of  a  judgment,  and  the  return  of  an  execution, 
issued  thereon,  unsatisfied.     (McCartney  v.  Bostioick,  31  Barb.  390.) 

A  complainant  who  seeks  relief,  in  a  court  of  equity,  on  the  ground  that  real 
estate,  paid  for  by  his  debtor,  has  been  fraudulently  conveyed  to  the  debtor's 
wife,  cannot  obtain  the  relief  sought  because  there  is  a  mere  probability  that  he 
may  become  the  judgment  creditor  of  his  debtor.  (Griffin  v.  Nitciier,  57  Maine, 
270.) 
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tion  of  their  proportion  of  the  judgment  out  of  their  equitable  interests 
and  choses  in  action  not  tangible  by  execution  at  law.  And  he  need 
not  make  the  judgment  creditor  a  party. (w)  Or,  a  surety  who  is 
entitled  to  be  subrogated  to  the  rights  and  remedies  of  the  creditor 
[*Vol.  II,  155]  against  the  principal  debtor,  *may,  if  he  does  not 
actually  discharge  the  debt,  make  a  valid  agreement  with  the  creditor 
that  the  latter  shall  proceed  by  a  creditor's  bill  against  the  principal 
debtor,  to  collect  the  debt  from  him,  and  thereby  relieve  the  surety ; 
though  the  arrangement  is  such  that  the  suit  upon  the  creditor's  bill  is 
substantially  for  the  benefit  of  the  surety,  and  for  his  indemnity,  (o) 

And  when  the  assignee  of  a  debt  has  exhausted  his  remedy  against 
the  debtor  by  the  return  of  an  execution  unsatisfied,  the  assignor, 
having  paid  the  debt,  may  maintain  a  creditor's  bill  against  the 
debtor.(p)  Or,  where  the  plaintiff  in  a  judgment,  after  execution 
thereon  returned  unsatisfied,  assigns  the  judgment,  the  assignee  may 
file  a  bill  of  this  kind  in  his  own  name,  without  taking  out  a  new 
execution  after  the  assignment. (q) 

Against  whom.]  (11)  It  is  a  general  rule  that  all  the  parties  against 
whom  the  judgment  was  recovered  should  be  made  defendants  to  a 
bill  of  this  nature. (r)     But  if  one  of  them  is  insolvent  and  wholly 

{n)  Curler  v.  Ensworth,  6  Paige,  82.    McNary  v.  Eastland,  10  Yorg.  310. 

(o)  Speiglemyer  v.  Crawford,  8  Paige,  264. 

(p)  Bay  v.  Lawrence,  8  Dana,  78. 

\q)  Gleason  y.  Gage,  7  Paige,  121. 

(r)  Child  t.  Brace,  i  Paige,  309.    Commercial  Bank  of  Lake  Erie  v.  Meach,  7  id.  4-19. 


(11)  Where  property,  alleged  to  be  fraudulently  assigned  "by  the  defendant,  is 
not  in  his  possession  or  under  his  control,  so  as  to  make  it  his  duty  to  deliver  it 
up  to  the  receiver,  and  to  leave  the  fraudulent  assignee  or  grantee  to  come  in  and 
be  heard  pro  interesse  suo,  the  proper  course  for  the  complainant  is  to  make  the 
grantee  or  assignee '  a  party  to  the  suit ;  so  as  to  have  the  receivership  extended 
to  him.     (Green  v.  Sicks,  1  Barb.  Ch,  309.) 

If  a  person  declared  a  bankrupt,  against  whom  a  creditor's  bill  had  been  pre- 
viously filed,  has  an  interest  in  any  property,  at  the  time  the  decree  in  bank- 
ruptcy is  made,  it  passes  to  the  assignee,  subject  to  the  complainant's  claim 
thereon  ;  and  if  such  suit  is  to  be  further  proceeded  in,  for  the  purpose  o'f  settling 
the  complainant's  right  to  satisfaction  out  of  such  property,  the  assignee  in  bank- 
ruptcy is  a  necessary  party.  (Penniman  v.  Norton,  1  Barb.  Ch.  246.)  Where 
the  assignee  in  bankruptcy  has  sold  all  his  interest  in  the  subject  matter  of  the 
litigation,  before  the  commencement  of  the  proceedings  to  revive  and  continue 
the  suit,  that  fact  should  be  shown ;  and  the  purchaser_  should,  in  that  case,  be 
made  a  party  to  the  suit,  instead  of  the  assignee  in  bankruptcy.  (lb.)  Where, 
upon  an  application  by  the  complainants,  in  a  creditor's  suit,  for  leave  to  proceed 
against  the  surviving  defendants,  after  the  death  of  a  co-defendant,  it  was  shown, 
by  affidavit,  that  all  the  judgment  debtors  were  insolvent,  at  the  time  the  bill 
was  filed,  it  was  held  that  this  afforded  no  excuse  for  proceeding  in  the  cause 
without  bringing  before  the  court  the  representatives  of  a  deceased  defendant, 
and  the  assignee  in  bankruptcy  of  some  of  the  other  defendants,  who  had  been 
decreed  to  be  bankrupts  since  the  commencement  of  the  suit.     (lb.)    Held,  also, 
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that  if  the  surviving  defendants  had  no  property,  or  effects,  which  could  pass  to 
their  assignee  in  bankraptcy,  subject  to  the  complainant's  lien  thereon  ;  or  if  the 
deceased  defendant  had  no  interest  in  any  property,  which  could  pass  to  his  per- 
sonal representatives  or  heirs,  subject  to  such  lien,  the  fact  should  be  distinctly 
shown  by  affidavit ;  in  order  to  excuse  the  complainants  from  bringing  such 
assignees  or  representatives  before  the  court.     (lb.) 

A  judgment  debtor  and  his  assignees  are  necessary  parties  to  a  creditor's  suit, 
instituted  to  set  aside  a  prior  assignment  made  for  the  benefit  of  creditors,  on  the 
ground  of  fraud.     (Lawrence  v.  Bank  of  the  Republic,  35  N.  Y.  320.) 

It  was  alleged,  in  a  complaint,  in  a  creditor's  action,  that  a  judgment  debtor, 
with  intent  to  hinder  and  delay  his  creditors,  had  made  a  fraudulent  general 
assignment ;  that  the  assignee  was  guilty  of  bad  faith,  in  disposing  of  the  assets 
of  the  assignor ;  it  prayed  that  the  assignment  be  set  aside,  and  that  the  assignee 
be  held  personally  liable ;  it  further  alleged  that  the  debtor  had  made  different 
conveyances,  at  different  times,  to  different  persons,  in  fraud  of  creditors,  and 
asked  that  such  conveyances  be  set  aside.  Held,  that  though  there  was  no  privity 
between  the  transferees,  as  between  themselves,  yet  there  was  such  privity  be- 
tween each  one  and  the  debtor ;  and  therefore  there  was  no  improper  joinder  of 
parties  in  the  action,  where  they,  together  with  the  debtor  and  the  assignee,  were 
made  defendants  therein.     (Reed  v.  Stryker,  12  Ab.  47.) 

It  is  not  enough,  in  a  creditor's  suit,  to  merely  name  the  judgment  debtors  as 
defendants.  They  must  be  made  parties  to  the  action,  and  served  with  process. 
(Monroe  v.  Galveston,  etc.  R.  R.  Co.  19  Abb.  90.) 

An  action  brought  by  a  judgment  creditor,  to  set  aside  as  fraudulent  and  void 
several  and  separate  conveyances  of  real  estate,  made  to  different  grantees  by  the 
•  judgment  debtor,  so  that  the  plaintiff  can  satisfy  his  judgment  out  of  such  prop- 
erty, embraces  but  one  cause  of  action,  and  the  several  grantees  are  proper  par- 
ties defendant  with  the  judgment  debtor.     (Jacot  v.  Boyle,  18  How.  Pr.  106.) 

"Where,  after  the  appointment  of  a  receiver  of  a  judgment  debtor's  property,  in 
supplementary  proceedings,  a  creditor's  bill  is  brought,  by  a  judgment  creditor, 
to  set  aside  a  mortgage  given  by  the  debtor,  on  his  real  estate,  the  receiver  should 
be  made  a  party  defendant,  in  the  action.     (Qere  v.  Dibble,  17  How.  Pr.  31.) 

In  an  action  by  judgment  creditors,  to  set  aside  a  fraudulent  conveyance,  made 
by  the  judgment  debtor,  before  the  commencement  of  such  action,  the  transferee 
of  such  property  must  be  brought  in  as  a  party,  or  the  complaint  will  be  dismissed. 
(Sage  v.  Mosher,  28  Barb.  287.) 

To  a  bill  by  creditors,  to  subject  the  land  of  their  deceased  debtor,  in  the  hands 
of  his  heirs  or  devisees,  the  executors  or  administrators  should  be  made  parties, 
to  avoid  circuity  of  action.  (Vernon  v.  Valk,  2  Hill  Ch.  257  ;  Watkins  v.  Wurth- 
ington,  2  Bland.  509.) 

Heirs  at  law  are  not  necessary  parties  to  a  bill  filed  by  creditors  for  the  pur- 
pose of  making  their  debts  out  of  the  real  estate  specifically  charged  by  the  testa- 
tor with  the  payment  of  them.  (Smith  v.  Wyckoff,  11  Paige,  49.)  But  in  such  a 
bill,  all  the  creditors  whose  debts  are  charged  upon  the  land  should  be  made  par- 
ties, if  they  are  named  in  the  will  and  their  debts  are  still  due.  But  if  the  names 
of  other  creditors  cannot  be  ascertained,  by  the  complainant,  he  may,  in  the  first 
instance,  allege  that  fact  in  excuse.     (lb.) 

"Where  a  debtor  is  entitled  to  a  portion  of  the  estate  of  his  deceased  father,  the 
personal  representatives  of  the  deceased  need  not  be  made  parties  to  a  creditor's 
bill  against  him,  in  order  to  reach  his  interest  in  such  estate.  (McArthur  v.  Hoys- 
radt,  11  Paige,  495.) 

A  creditor  cannot  file  a  bill  against  the  personal  representatives  of  his  deceased 
debtor,  and  against  the  heirs,  or  devisees,  jointly,  to  obtain  satisfaction  of  his 
debt.  He  must  exhaust  his  remedy  against  the  personal  representatives,  in  the 
first  place,  or  he  must  show,  by  his  bill,  that  the  personal  estate  was  not  sufficient 
to  satisfy  his  debt,  in  order  to  authorize  him  to  proceed  against  the  heirs  or  devi- 
sees.    (Wambaugh  v.  Gates,  11  Paige,  505.) 

In  Tennessee,  a  non-resident  debtor  may  be  subjected  to  the  payment  of  a  judg- 
ment debt,  by  bill  in  chancery,  upon  a  judgment  against  the  resident  debtor,  and 
execution  returned  unsatisfied.  Such  non-resident  debtor  may  be  made  a  party 
without  personal  service,  by  publication ;  and  upon  default  of  appearance,  a  decree 
may  go  against  him,  and  an  execution  may  issue,  and  be  made  out  of  any  prop- 
erty of  the  defendant's,  that  may  be  found.  (McCrae  v.  Bank  of  West  Tennessee, 
6  Coldw.  474.) 
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destitute  of  property,  or  out  of  the  jurisdiction  of  the  court,  or  a  mere 
surety  for  the  other  defendants,  it  is  not  necessary  to  make  him  a 
party.  The  fact  that  he  is  thus  destitute  of  property,  however,  must 
be  distinctly  averred  in  the  bill,  or  the  defendants  may  demur  for 
want  of  parties.(s)  Even  where  one  joint  debtor  has  not  been  served 
with  process  at  law,  it  is  proper  to  make  him  a  party  in  this  court ;  for 
although  his  separate  property  cannot  be  reached  directly,  yet  his 
co-defendants,  if'  compelled  to  pay  the  debt,  may  claim  contribution,  (t) 
And  all  the  judgment  debtors  may  be  made  parties  to  such  a,  bill,  if 
any  of  them,  or  all  of  them  collectively,  have  property  exceeding  $100 
which  could  not  be  reached  by  the  execution  at  law  ;  and  if  one  of 
the  defendants  is  entirely  destitute  of  property,  he  will  not  be  entitled 
to  costs  unless  the  complainant  has  unnecessarily  compelled  him  to 
appear  and  answer,  instead  of  taking  the  bill  as  confessed  against 
him.(u) 

If  the  property  of  the  judgment  debtor  against  whom  an  execution 
has  been  returned  unsatisfied,  is  in  the  actual  possession  and  control 
of  his  wife,  under  circumstances  which  render  it  impossible  to  reach 
and  obtain  possession  of  it  by  a  creditor's  bill  filed  against  the  husband 
alone,  it  seems  a  bill  may  be  filed  against  her  and  her  husband  jointly, 
[*Vol.  II,  156]  so  as  to  *obtain  a  decree  which  will  reach  the  property 
in  her  hands  and  compel  her  to  deliver  it  up  for  the  satisfaction  of  her 
husband's  debts,  (v) 

If  the  debtor  has  conveyed  different  portions  of  his  property  to 
different  persons,  in  fraud  of  his  creditors,  all  the  grantees  may  be 
joined  in  one  bill  with  the  grantor. (w)  So  two  or  more  persons  hold- 
ing the  property  of  the  judgment  debtor  under  different  conveyances, 
or  becoming  indebted  to  him  at  different  times  or  for  distinct  sums, 
may  be  joined  with  him  as  defendants  in  a  creditor's  bill. (a;) 

Where  a  bill  is  filed  by  a  creditor,  to  carry  into  effect  an  assign- 
ment of  the  debtor's  property,  the  other  creditors  provided  for  in  the 
assignment  should  be  made  parties,  or  the  bill  should  be  filed  in  behalf 
of  the  complainant  and  all  others  who  may  choose  to  come  in  under 
the  decree.  But  when  a  judgment  creditor  is  acting  in  hostility  to 
the  assignment,  it  is  not  necessary  for  him  to  make  the  creditors  whose 
claims  are  provided  for  in  the  assignment,  parties. (y) 

(s)  Van  Cleef  t.  Sickles,  5  Paige,  505.    Commercial  Bank  of  Lake  Erie  v.  Meach,  supra. 

it)  Id.  ib.    Com.  Bank  of  Lake  Erie  v.  Meach,  supra. 

(a)  Id.  ib. 

iv)  Copons  v.  Kanffman,  8  Paige,  585. 

(w)  Fellows  v.  Fellows,  i  Cowen,  682. 

(a;)  Boyd  v.  Hoyt,  5  Paige,  65,  77. 

(y)  Wakeman  v.  Grover,  4  Paige,  23. 
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Where  property  has  been  fraudulently  assigned  by  the  debtor,  so 
that  he  has  no  legal  or  equitable  rights  as  against  the  assignee,  the 
assignee  must  be  made  a  party  to  enable  the  court  to  reach  the  prop- 
erty in  his  hands.  But  if  the  debtor  still  retains  the  legal  or  equi- 
table interest  in  the  property,  the  assignee  need  not  be  a  party. (z) 

A  debtor  to  the  judgment  debtor  may  be  made  a  party  defendant 
to  a  creditor's  bill,  for  the  purpose  of  compelling  him  to  pay  to  the 
complainant  the  debt  which  he  owes  to  the  judgment  debtor.  But  he 
is  not  a  necessary  party  ;  and  he  is,  in  general,  entitled  to  his  costs 
out  of  the  fund  recovered.  If  there  is  no  fund,  the  complainant  is 
frequently  compelled  to  pay. them  himself.(a) 

It  has  been  decided  by  the  chancellor  that  a  judgment  creditor 
cannot  obtain  a  preference  in  payment  out  of  the  effects  of  an  insol- 
vent corporation,  by  filing  a  bill  of  this  nature,  on  the  return  of  an 
execution  unsatisfied  ;  as  another  remedy  is  provided  by  the  revised 
statutes,  in  such  cases,  which  direct  that  upon  the  return  of  an  execu- 
tion unsatisfied,  the  property  and  effects  of  the  corporation  may  be 
sequestered  and  distributed  equally,  and  in  a  just  proportion,  among 
all  the  creditors  of  the  company.  (See  article  relative  to  proceedings 
against  corporations  in  equity,  2  R.  S.  463.)  (b) 

*  Where  separate  judgments  have  been  recovered  [*Vol.  II,  157] 
against  the  drawer  and  endorser  of  a  note,  and  the  executions  thereon 
have  been  returned  unsatisfied,  it  seems  that  a  creditor's  bill  may  be 
filed  against  the  defendants  in  both  judgments,  if  the  endorser  has 
property  to  the  amount  of  S100,  or  more.(c)  But  the  creditor  is  not 
bound  to  file  his  bill  against  them  jointly.  If  he  unnecessarily  files 
his  bill  against  the  endorser  separately,  however,  where  he  knows,  or 
has  good  reason  to  believe,  that  the  maker  of  the  note,  who  is  the  real 
debtor,  has  ample  means  of  paying  the  note,  and  whose  property 
might  be  reached  by  a  joint  bill  against  both,  it  seems  he  will  not  be 
allowed  his  costs  of  the  separate  bill  against  the  endorser,  (d) 

And  it  has  been  held,  that  where  a  suit  at  law  is  commenced  against 
two  defendants,  one  of  whom  dies  before  the  trial ;  after  which  judg- 
ment is  obtained  against  the  survivor,  and  an  execution  issued  against 
him  and  returned  unsatisfied,  the  plaintiffs  in  such  suit,  on  a  bill 
filed  here,  showing  the  existence  of  a  joint  debt  against  the  two 
defendants  at  the  time  of  the  death  of  the  decedent,  and  that  the  sur- 

(«)  Edmeston  v.  Lyde,  1  Paige,  637. 

(a)  Stafford  v.  Mott,  3  Paige,  100.  • 

(6)  Morgan  v.  The  New  York  and  Albany  Kail  Eoad  Co.,  in  Chancery,  May  2, 1843. 

(c)   Austin  v.  Figueira,  7  Paige,  56. 

{d)  Id.  ib. 
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vivor  has  no  property,  may  claim  payment  of  the  judgment,  out  of  the 
property  of  the  decedent,  whether  the  debt  was  a  partnership  debt, 
or  a  joint  indebtedness  of  any  other  description.  But  to  entitle  the 
complainants  in  such  a  suit  to  any  relief  against  the  estate  of  the  dece- 
dent, their  bill  must  state  a  joint  indebtedness  by  the  defendants  in 
the  suit  at  law,  and  the  nature  and  particulars  thereof,  in  the  same 
manner  as  if  no  suit  had  ever  been  commenced  thereon :  to  enable  the 
persons  representing  the  estate  of  the  decedent  in  this  court  to  make 
a  proper  defence,  if  they  have  any.(e)  (12) 


SECTION    IV. 


PRIORITY   AND   LIEN   OF   BILLS. 


The  filing  of  a  creditor's  bill,  or  at  least  the  service  of  process,  gives 
the  complainant  a  lien  upon  the  property  of  the  judgment  debtor,  by 
placing  it  under  the  control  of  the  court ;  which  will  not  suffer  it  to  be 
withdrawn,  so  as  to  defeat  the  object  of  the  bill,  by  any  subsequent 
[*Vol.  II,  158]  act  *or  title.  And  land  of  the  debtor  sold  after  this 
lien  attaches  will  be  taken  by  the  buyer  as  a  lis  pendens  purchaser, 
subject  to  the  lien  of  the  complainant. (/)  (13) 

(e)   Smith  v.  Ballantyne,  10  Paige,  101. 

(/)  Newdigate  v.  Lee,  9  Dana,  17,  20.    Storm  v.  Waddell,  2  Sandf.  Ch.  494. 


(12)  Where  there  is  a  defect  of  parties,  in  a  creditor's  action,  this  will  not  be  a 
sufficient  ground  to  warrant  its  dismissal,  if  the  pleadings  do  not  raise  the  objec- 
tion of  such  defect.     (Loeschic/k  v.  Addison,  19  Ab.  169 ;  S.  C.  3  Rob.  331.) 

All  who  have  participated  in  creating  the  obstacles  in  the  way  of  the  collection 
of  the  plaintiff's  demand  should  be  made  parties  to  a  creditor's  suit.  (Bennett 
v.  Mc&uire,  58  Barb.  625.) 

(13)  A  party  who,  pending  a  suit  to  reach  the  equitable  interest  of  a  judgment 
debtor  in  lands,  purchases  such  lands,  with  notice  of  the  suit,  and  enters  upon  and 
improves  the  same,  is  not  entitled,  in  equity,  to  have  his  improvements  discharged 
from  the  lien  of  the  decree  rendered  against  the  lands.  (Patterson  v.  Brown,  32 
N.  Y.  81.) 

A  judgment  creditor  obtains  an  equitable  lien  upon  the  assets  of  his  debtor 
from  the  commencement  of  the  action,  if  he  obtains  a  judgment  setting  aside  an 
assignment  as  void,  although  no  injunction  may  have  been  issued.  (Field  v. 
Sands,  8  Bosw.  685.)  So  by  the  commencement  of  a  creditor's  action  to  reach  a 
promissory  note  in  the  hands  of  a  judgment  debtor,  or  his  assignee,  a  lien  is 
acquired,  which  is  good  against  any  person  subsequently  purchasing  the  note 
with  notice  of  such  action.  (Jeffrey  v.  Cochrane,  47  Barb.  557.)  Where  the_  plaintiff 
succeeds,  in  such  an  action,  the  lien  created  by  commencing  the  same  will  relate 
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The  judgment  creditor  who  first  files  his  bill  obtains  a  priority  over 
the  creditors  in  relation  to  the  property  and  effects  of  the  defendant, 
which  cannot  be  reached  by  execution  at  law.(^)  This  lien  is  not 
obtained  by  the  return  of  an  execution  unsatisfied,  but  by  the  com- 
mencement of  a  suit  in  this  court  founded  upon  such  return.(A) 

The  mere  filing  of  a  bill  however,  without  issuing  process  thereon, 
does  not  create  a  lien.  To  obtain  a  preference  as  to  the  equitable 
assets  of  the  debtor,, the  creditor  must  follow  up  the  filing  of  his  bill 
by  the  service  of  his  process,  with  all  due  diligence.  Therefore  where 
there  were  three  separate  bills  filed  against  a  judgment  debtor,  at 
different  times,  and  process  was  first  served  in  the  third  suit,  upon  a 
reference  as  to  priority  of  claims,  it  was  held  that  the  complainant  in 
the  third  suit  was  entitled  to  be  first  paid  out  of  the  fund  in  the  hands 
of  the  receiver,  (i) 

The  filing  of  a  creditor's  bill  operates  as  an  attachment  of  property 
which  cannot  be  levied  on  at  law.     It  gives  to  the  vigilant  creditor  a 

(g)  Corning  v.  White,  2  Paige,  567.     Albany  City  Bank  v.  Schemerhorn,  1  Clarke,  297. 
Boynton  v.  Kawson,  id-  584.     George  v.  Williamson,  26  Mis.  190. 
(ft)  Edmeston  v.  Lyde,  1  Page,  637.    Wakeman  v.  Grover,  4  id.  637. 
U)   Boynton  v.  Rawson,  1  Clarke,  584. 


back  to  the  time  when  the  action  was  commenced,  and  overrule  the  title  of  a 
purchaser  pendente  lite.     (lb.) 

In  Scouton  v.  Bender,  (3  How.  Pr.  185,)  where  an  assignment  made  by  a  debtor 
was  declared  fraudulent,  on  creditors'  bills  brought  for  that  purpose,  and  a, 
receiver  of  the  debtor's  personal  and  real  estate  was  appointed,  to  convert  the 
same  into  money,  etc.,  the  court  held  that  the  creditors  were  entitled  to  have  their 
judgements  satisfied  from  funds  arising  from  the  real  estate,  in  the  order  of  their 
priority,  and  from  the  personal  fund  in  the  order  in  which  their  bills  were  filed 
and  their  equitable  liens  created.  It  was  also  held  that  a  prior  judgment  creditor, 
not  a  party  to  the  creditors'  bills,  nor  to  the  motion  for  distribution,  could  not  b'e 
paid  out  of  the  fund  in  court ;  but  that  his  lien  was  not  affected  by  the  acts  of  the 
receiver,  and  that  he  could  sell  the  real  estate  under  his  judgment,  notwithstand- 
ing the  proceedings  on  the  creditors'  bills. 

The  lien  upon  assets,  which  a  judgment  creditor  acquires  by  the  commence- 
ment of  an  equitable  action  iri  the  nature  of  a  creditor's  bilr,  against  the  judgment 
debtor,  is  not  extinguished  by  the  death  of  the  debtor  before  the  appointment  of 
a  receiver,  in  the  action,  but  survives  against  such  assets,  in  the  hands  of  the 
administrator.  (Brown  v.  Nichols,  42  N.  Y.  26;  S.  C.  9  Ab.  N.  S.  1.)  As  to 
personal  property  which  is  the  subject  of  levy  and  sale  on  execution,  a  creditor 
does  not,  by  such  an  action,  acquire  a  preference  as  against  another  judgment 
creditor  of  the  debtor,  which  will  prevent  the  sale  of  the  property  by  virtue  of 
executions  in  favor  of  the  latter,  until  the  entry  of  an  order  appointing  a  receiver 
in  such  suit.     (Davenport  v.  Kelly,  42  N.  Y.  192.) 

By  the  institution  of  a  creditor's  suit,  the  plaintiff  obtains  a  lien  on  all  the  choses 
in  action  of  the  defendant.  All  the  title  the  defendant  has,  and  all  he  can  pass,  is 
subject  to  that  Ken.  (Roberts  v.  Albany,  etc.  R.  R.  Co.  25  Barb.  662.)  The  filing 
of  a  creditor's  bill  gives  the  plaintiff  an  immediate  right  to  have  a  transfer  of  the 
defendant's  property  made  to  a  receiver.     (lb.) 

In  Kentucky,  a  lien  is  created  on  the  property  of  the  defendant,  in  a  creditor's 
suit,  by  the  levy  of  the  attachment,  or  service  of  the  summons,  with  the  object  of 
the  action  indorsed  thereon,  on  the  person  holding  the  property.     (Code,  §  477.) 
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right  to  priority  in  payment ;  and  the  creditor  who  files  the  second 
bill  will  have  the  second  lien.(A)  The  lien  is  confined,  however,  to 
the  choses  in  action  and  equitable  assets  of  the  judgment  debtor,  and 
does  not  attach  upon  his  personal  property  tangible  by  execution. (I) 

An  assignment  of  his  property  by  the  defendant,  after  the  filing  of 
a  creditor's  bill,  will  not  divest  the  lien  of  the  judgment  creditor. («) 
The  assignment  will  only  convey  the  property  to  the  assignee  subject 
to  the  lien  which  has  thus  attached. (n) 

The  judgment  creditor  only  acquires  a  specific  lien  upon  the  equita- 
ble property  which  belonged  to  the  defendant  at  the  time  of  filing  the 
bill,  or  upon  the  proceeds  thereof.  If  he  wishes  to  obtain  a  priority  as 
to  subsequently  acquired  property,  he  must  file  a  supplemental 
bill.(o)  (14) 

(£)  Corning  v.  White,  2  Paige,  568. 

(l)    Albany  City  Bank  v.  Sehermerhorn,  1  Clarke,  297.    1  Paige,  637.    1  id.  333,  568. 

(m)  Edineston  v.  Lyde,  1  Paige,  637. 

in)  Corning  v.  White,  supra. 

(o)   Eager  v.  Price,  2  Paige,  333. 


_  (14)  The  equitable  Hen  acquired  by  a  judgment  creditor  upon  the  property  of 
his  debtor,  by  the  commencement  of  an  action  in  the  nature  of  a  creditor's  bill, 
does  not  relate  back  to  proceedings  supplementary  to  execution  upon  the  same 
judgment,  which  did  not  proceed  to  the  appointment  of  a  receiver.  (JEdmonston 
v.  McLcmd,  16  N.  Y.  543 ;  S.  C.  19  Barb.  356.) 

A  judgment  creditor,  by  tiling  a  creditor's  bill,  after  the  return  of  an  execution 
unsatisfied,  obtains  a  lien  upon  the  rents  and  profits  of  the  real  estate  of  his  judg- 
ment debtor  which  accrue  during  the  fifteen  months  allowed  by  law  for  redeem- 
ing the  premises  from  a  sale  by  the  sheriff  upon  execution.  (Farnham  v.  Camp- 
bell, 10  Paige,  598.) 

Where,  after  the  filing  of  a  creditor's  bill,  the  complainant  becomes  the  owner 
of  another  judgment  against  the  defendant,  on  which  he  sues  out  execution,  which 
is  returned  unsatisfied,  the  debtor  in  the  meantime  having  acquired  property 
which  could  not  be  reached  by  siich  execution,  the  complainant  may  file  a  supple- 
mental bill,  not  only  to  have  such  after-acquired  property  applied  to  his  first  judg- 
ment, but  also  to  have  his  second  judgment  satisfied  out  of  such  after-acquired 
property,  as  well  as  out  of  the  surplus,  if  any,  of  the  property  which  the  debtor 
had  at  the  time  of  filing  the  original  bill.     (Thomas  v.  McEweii,  11  Paige,  131.) 

The  lien  of  a  creditor's  bill  is  not  dissolved"  by  the  subsequent  bankruptcy  of 
the  debtor,  according  to  the  provisions  of  the  bankrupt  act.  His  assignee  in 
bankruptcy  takes  his  things  in  action  subject  to  such  lien.  (Storm  v.  Waddell,  2 
Sand.  Ch.  494.)  Such  lien  is  within  the  meaning  of  the  proviso  in  the  second 
section  of  the  bankrupt  law.  (lb.)  The  right  of  an  assignee  in  bankruptcy  to 
avoid  an  assignment  made  by  the  bankrupt,  in  fraud  of  his  creditors,  before  the 
passage  of  the  bankrupt  act,  is  subject  to  the  Hen  of  a  creditor's  bill,  filed  against 
the  bankrupt  previous  to  his  bankruptcy,  and  duly  prosecuted.  (lb.)  In  such 
a  case  the  suit  may  proceed  in  rem  against  the  property  on  which  it  is  a  lien.    (lb.) 

The  lien  acquired  by  a  judgment  creditor  by  the  filing  of  a  creditor's  bill,  is 
defeasible  only  by  the  discharge  of  the  debt,  or  by  a  successful  defence  of  the  suit 
in  some  one  of  the  modes  open  to  the  defendant.  (Storm  v.  Waddell,  2  Sand.  Ch. 
494.) 

A  suit  in  equity,  brought  by  a  creditor,  to  set  aside  a  fraudulent  deed  and  have 
the  land  of  his  debtor  sold,  gives  to  the  complainant  a  lien,  which  will  not  be  de- 
feated by  a  bona  fide  sale  by  the  defendant,  or  under  an  execution  on  a  judgment 
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[*Vol.  II,  159]  * SECTION    V. 

THE   JUDGMENT   AND   EXECUTION. 

1.  The  judgment.']  Provided  the  judgment  is  of  the  requisite 
amount  to  confer  jurisdiction,  it  is  not  necessary  it  should  have  been 
rendered  in  a  court  of  record.  The  statute,  as  we  have  seen,  men- 
tions "  a  judgment  at  law."  A  creditor's  bill  may  therefore  be  filed 
upon  the  return  of  an  execution  unsatisfied,  issued  upon  a  judgment 
rendered  by  a  justice  of  the  peace  ;(p)  provided  the  judgment  has 
been  docketed  in  the  county  clerk's  office,  so  as  to  make  it  a  lien  upon 
the  defendant's  real  estate.  If  it  has  not  been  so  docketed,  an  execu- 
tion issued  upon  it  would  not  exhaust  the  remedy. (<?)(15) 

ip)  Dix  v.  Brings,  9  Paige,  595, 

(3)  Id.  ib.    Crippen  v.  Hudson,  13  N.  T.  161. 


•which  is  not  a  superior  and  continuing-  lien  against  other  judgment  creditors  who 
use  greater  diligence.     (Dargan  v.  Waring,  11  Ala.  988.) 

Where  letters  of  administration  have  been  taken  out,  and  the  administrator 
becomes  possessed  of  the  assets  of  the  intestate,  after  the  filing  of  the  original  bill, 
a  judgment  creditor  has  a  right  to  apply,  by  supplemental  bill,  for  a  decree  order- 
ing such  administrator  to  satisfy  the  judgment  out  of  the  assets,  and  enjoining 
him,  in  the  meantime,  from  paying  the  money  over  to  the  defendant.  (Hope  v. 
Brinckerhoff,  4  Edw.  660.) 

(15)  In  Winslow  v.  Pitkin,  (1  Barb.  Ch.  402,)  after  the  return  of  an  execution 
unsatisfied,  the  plaintiff  filed  a  creditor's  bill,  against  the  judgment  debtor,  and 
thereupon  the  defendant  and  a  third  person  gave  a  note,  as  collateral  security  for 
the  payment  of  the  debt  and  costs,  but  without  discharging  the  judgment,  or  dis- 
continuing the  creditor's  suit.  The  note  not  having  been  paid,  at  maturity,  a  new 
judgment  was  recovered  thereon,  against  the  judgment  debtor  and  his  surety. 
Held,  that  it  was  improper  to  file  an  original  creditor's  bill  upon  the  last  judg- 
ment, and  to  continue  the  proceedings  in  the  first  suit ;  but  that  the  proper  course 
was  to  file  a  supplemental  bill. 

Judgments  rendered  by  a  justice  of  the  peace,  upon  attachments  which  were 
not  served  on  the  defendant  personally,  and  to  which  he  did  not  appear,  are  not 
such  judgments  as  will  entitle  the  owner  thereof  to  come  into  the  court  of  chancery 
for  relief,  upon  the  return  of  the  execution  issued  thereon  unsatisfied.  (Corey  v. 
Cornelius,  1  Barb.  Ch.  571.)  The  remedy  of  the  owner  of  such  judgments  is  to 
bring  new  suits  thereon  ;  so  as  to  give  the  defendant  an  opportunity  to  rebut  the 
pi-imafcuAe  evidence  of  indebtedness,  or  to  set  off  any  demand  which  he  may  have. 
And  if  the  plaintiff  succeeds  in  obtaining  new  and  general  judgments,  in  those 
suits,  he  must  proceed  and  exhaust  his  remedy  against  the  real  as  well  as.  the  per- 
sonal estate  of  the  defendant,  by  execution,  before  he  can  file  a  creditor's 
bill.     (Ib.) 

A  judgment,  obtained  on  an  offer,  under  §  385  of  the  Code,  by  one  of  a  firm  who 
are  joint  debtors,  binds  the  joint  property,  so  as  to  sweep  it  all  away  for  the 
benefit  of  a  single  creditor.  (Paton  v.  Wright,  15  How.  Pr.  481.)  Where  plaintiffs 
institute  an  action  against  all  the  members  of  a  firm,  and  then,  after  the  time 
expires  enter  judgment  against  two  of  the  firm,  who  were  the  only  ones  served 
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And  where  the  plaintiffs  in  several  judgments  join  in  filing  a  credit- 
ors^ bill,  it  is  not  requisite  that  the  different  judgments  should  have 
been  recovered  in  the  same  court.  Thus,  in  the  case  of  /Sizer  and 
others  v.  Miller,(r)  one  of  the  judgments  was  recovered  in  the  supreme 

(r)  9  Paige,  605. 


with  process,  such  judg-ment  binds  the  partnership  property ;  and  a  creditor's 
bill  to  reach  joint  property  may  be  filed  upon  it.     (lb.) 

A  creditor  who  has  brought  an  action  to  recover  a  debt,  and  has  obtained  an 
attachment  against  the  debtor  for  fraudulently  assigning  his  property,  and  has 
recovered  a  judgment  in  such  action  and  issued  execution  upon  it,  and  has  thereby 
acquired  a  lien  upon  the  debtor's  property,  is  entitled  to  the  equitable  interven- 
tion of  the  court,  in  another  action,  brought  to  set  aside  the  fraudulent  transfer  of 
the  property  upon  which  the  lien  attached.     (Heye  v.  Bolles,  33  How.  266.) 

Where  a  judgment  is  recovered  in  the  supreme  court,  so  that  an  execution 
thereon  may  be  issued  to  any  part  of  the  state,  it  is  no  objection  to  a  creditor's  bill 
that  the  judgment  had  not  been  docketed  in  the  county  to  which  the  execution 
was  issued.     (Youngs v.  Morrison,  10  Paige,  325.) 

A  decree,  in  a  suit  against  an  executor,  which  declares  the  existence  of  a  debt, 
but  that  the  executor  has  fully  administered,  is  not  equivalent  to  a  judgment  or 
decree  for  the  debt,  so  as  to  entitle  the  creditor  to  the  ordinary  remedy  in  equity 
of  a  judgment  creditor.  (Dozier  v.  Dozier,  1  Dev.  &  Bat.  Ch.  96.)  Nor  will  a 
.judgment  against  one  as  executor  de  son  tort  of  A.  support  a  bill  to  subject  the 
equitable  estate  of  A.  to  the  satisfaction  of  the  judgment.  (G-adsby  v.  Donelson, 
10  Yerg.  371.) 

It  is  not  necessary  to  docket  a  judgment  recovered  in  the  supreme  court,  in 
order  to  sell  lands  on  an  execution  issued  thereon  ;  nor  a  judgment  in  the  supreme 
court  of  the  city  of  New  York,  or  court  of  common  pleas,  in  order  to  sell,  on  the 
execution,  lands  situated  in  the  same  county.  In  both  cases,  judgments  must  be 
docketed,  to  create  a  priority  of  lien  thereby ;  and,  in  the  latter  case,  in  order  to 
affect  lands  in  other  counties.     (Wheeler  v.  Heermans,  3  Sandf.  Ch.  597.) 

A  bill  to  set  aside  an  alleged  fraudulent  conveyance  by  a  debtor  cannot  be 
sustained,  unless  the  indebtedness  has  been  established  by  a  judgment  at  law 
(Skeele  v.  Stanioood,  33  Maine,  307 ;  Neusbaum  v.  Keim,  1  Hilton,  520.) 

In  Illinois,  before  a  creditor  can  have  the  aid  of  a  court  of  equity,  to  collect  his 
debt,  he  must  reduce  it  to  a  judgment,  if  it  be  in  his  power  to  do  so.  (Greenway 
v,  Thomas,  14  111.  271.) 

A  creditor  seeking  the  aid  of  the  court  of  chancery  against  the  real  estate  of  the 
debtor  must  show  a  judgment  at  law,  creating  a  lien  on  such  estate.  ( Young  v. 
Frier,  1  Stockt.  465.) 

A  judgment  recovered  in  another  state  does  not  constitute  a  sufficient  basis  for 
a,  suit  in  equity  to  enforce  a  trust  in  favor  of  a  judgment  creditor.  The  plaintiff 
must  first  sue  upon  such  judgment,  in  New  York,  and  recover  a  new  judgment 
and  issue  execution  thereon,  and  have  it  returned  unsatisfied,  and  thus  establish 
the  fact  that  he  has  exhausted  his  remedy  at  law.  (McCartney  v.  Bosiwk-k,  31 
Barb.  390.)  But  a  judgment  of  a  United  States  court  has  been  held  to  be  so  far  a 
domestic  judgment  that  a  state  court  of  equity  will  lend  its  aid  to  set  aside  a 
fraudulent  conveyance,  in  order  that  the  land  may  be  subjected  to  execution. 
(Bullitt  v.  Taylor,  34  Miss.  708.     But  see  Steers  v.  ffoagland,  39  111.  264,  contra.) 

In  Tennessee,  a,  creditor  may,  under  the  Code,  (§  488,)  without  first  having 
obtained  a  judgment  at  law,  come  into  chancery  to  set  aside  fraudulent  con- 
veyances of  property,  or  other  devices  resorted  to  for  the  purpose  of  hindering 
and  delaying  creditors,  and  subject  the  property  to  the  satisfaction  of  his  debt. 
(Croone  v.  Bivens,  2  Head.  339.) 

A  simple  contract  creditor  cannot  maintain  an  action  against  an  assignee  for 
creditors,  to  compel  an  account  of  his  trust ;  nor  can  he  set  aside  voluntary  and 
fraudulent  conveyances  of  the  debtor,  or  of  assignee.  He  must  first  obtain  a 
judgment  at  law.  ( Willets  v.  VandenburgJi,  34  Barb.  424 ;  Vanbuskirk  v.  Warren, 
id.  457.) 
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court,  another  in  a  court  of  common  pleas,  and  the  third  in  the 
recorder's  court  of  the  city  of  Buffalo. 

Upon  a  creditor's  bill,  this  court  is  not  authorized  to  decide  upon  the 
regularity  of  the  judgment  upon  which  it  is  founded,  (s)  The  court  of 
law  wherein  it  was  obtained  is  the  proper  tribunal  to  uphold  or  set  it 
aside. (t)  But  in  a  proper  case  the  proceedings  in  the  creditor's  suit 
will  be  stayed  a  sufficient  length  of  time  to  enable  the  defendant  to 
apply  to  the  court  of  law  for  an  order  to  set  aside  the  judgment. (u) 

In  the  case  of  Mitchell  v.  Bunce,(v)  the  chancellor  intimated  an 
opinion  that  a  subsequent  recovery  of  a  new  judgment  in  a  foreign 
court,  upon  a  judgment  rendered  here,  would  have  the  effect  to  merge 
the  original  judgment  in  the  last  recovery.  But  in  Bates  v.  Lyons, 
decided  in  1838, (w)  the  question  was  again  before  the  court  and  re-con- 
sidered ;  and  the  chancellor  held,  in  that  case,  that  such  second 
[*Vol.  II,  160]  recovery  *would  not  prevent  the  filing  of  a  creditor's 
bill  upon  the  original  judgment. 

2.  The  execution.]  Before  a  creditor's  bill,  properly  so  called,  can  be 
filed,  it  is  necessary,  as  has  been  already  stated,  that  the  complainant 
should  not  only  have  obtained  a  judgment,  but  that  he  should  have 
issued  an  execution  thereon,  and  had  it  returned  unsatisfied,  in  whole 
or  in  part.(16)     But  where  the  object  of  the  judgment  creditor  is  to 

(s)  Sandlbrdv.  Sinclair,  8  Paige,  373.    3  Edw.  393,  S.  C.    And  see  Campbell  v.  Ferrall, 
Llovd  &  G.  Temp.  Plnnk.  388. 
(t)  Hone  v.  Woolsey,  2  Edw.  289. 
iu)  Sanrtfordv.  Sinclair,  supra, 
[v)  2  Paige,  606. 
(w)  7  Paige,  86. 


(16)  The  previous  issuing  and  return  of  an  execution  is  sufficiently  proved,  in 
a  creditor's  suit,  where  the  execution  is  produced,  with  the  sheriff's  return,  and 
the  date  of  its  filing  indorsed  on  it,  and  a  witness  swears  that  he  saw  it  on  file  in 
the  clerk's  office.     (Meyer  v.  Molir,  19  Ab.  299  ;  S.  C.  1  Rob.  333.) 

"Where  one  brings  a  creditor's  suit  on  his  own  behalf,  and  also  for  those  who 
may  choose  to  come  in  afterwards,  he  cannot,  after  the  recovery  of  a  judgment 
therein,  and  the  appointment  of  a  receiver,  issue  an  execution  on  his  judgment ; 
as  the  receiver  is  the  proper  person  to  enforce  the  judgment.  (Rigney  v.  Tal- 
madge,  19  Ab.  16.) 

A  creditor's  bill  will  lie,  where  one  execution  has  been  returned  unsatisfied, 
although,  before  the  filing  of  such  bill,  an  alias  has  issued,  which  has  not  been 
returned.     (Thomas  v.  McMwen,  11  Paige,  131.) 

The  return,  unsatisfied,  of  an  execution  issued  against  executors,  is  not  such 
an  exhausting  of  the  creditor's  remedy  against  the  executors  as  will  support  a  bill 
against  legatees  whose  legacies  were  charged  on  the  testator's  real  estate,  to 
obtain  satisfaction  of  the  debt  for  which  the  judgment  was  recovered.  ( Watn- 
baugli  v.  Gates,  11  Paige,  505.) 

A.  recovered  a  judgment  against  several  persons,  and,  without  suing  out  execu- 
tion thereon,  brought  an  action  on  the  judgment,  in  which  only  one  of  the  defend- 
ants was  served  with  process,  and  recovered  judgment,  and  took  out  execution 
against  the  joint  property  of  all  the  defendants,  and  the  separate  property  of  the 
one  served  with  process  in  the  second  suit;  which  were  returned  unsatisfied. 

536 


Chap.  1.]  PROCEEDINGS  IN  SPECIAL  CASES.  \QQ 

obtain  relief  against  an  incumbrance  upon  the  real  estate  of  the 
debtor,  improperly  or  fraudently  created,  it  is  not  necessary  for  him 
to  sue  out  an  execution  previous  to  filing  his  bill.(a;) 

Within  what  time  to  be  issued.]  In  the  case  of  /Storms  v.  Ruggles,(y) 
it  was  decided  by  the  vice-chancellor  of  the  8th  circuit,  that  in  accord- 
ance with  the  rule  requiring  the  plaintiff  first  to  exhaust  his  remedy 
at  law,  a  creditor's  bill  is  not  sustainable  where  three  or  more  years 
have  elapsed  between  the  return  of  the  execution  unsatisfied  and  the 
filing  of  the  bill.  That  a  new  execution  should  be  issued  within  three 
years  before  filing  the  bill,  or  satisfactory  reasons  shown  in  it  for  not 
doing  so. (17) 

To  what  county  to  be  issued.]  Where  the  judgment  debtor  has  a  fixed 
and  known  place  of  residence  within  the  state,  at  the  time  of  issuing 
the  execution  against  him,  and  has  visible  property  in  the  county  in 
which  he  resides,  sufficient  to  satisfy  the  execution,  and  which  may  be 
reached  by  it,  if  the  bill  is  founded  upon  a  judgment  of  the  supreme 
court,  or  a  decree  of  this  court,  so  that  an  execution  thereon  may  be 
issued  to  any  county,  the  execution  must  be  issued  to  the  county  in 

(x)  Parshall  v.  TiUon,  13  How.  Pr.  7.    Clarkson  v.  De  Peyster,  3  Paige,  320. 
[y)  1  Clark,  US. 


Held,  that  A.  had  not  exhausted  his  remedy  at  law,  so  as  to  authorize  a  creditor's 
bill  against  the  defendant  in  the  second  suit.     (Howard  v.  /Sheldon,  11  Paige,  558.) 

A  bill  to  set  aside  conveyances,  on  the  ground  that  they  are  an  obstruction  to 
an  execution,  cannot  be  filed,  by  a  judgment  creditor,  until  such  execution  has 
been  issued.     (JVori/i  American  Fire  J«.s.  Co.  v.  Graham,  5  Sandf.  197.) 

In  Michigan,  a  creditor's  bill,  filed  after  the  return  of  an  execution  unsatisfied, 
to  reach  equitable  assets,  and  to  set  aside  a  fraudulent  conveyance  of  real  estate, 
by  the  debtor,  to  a  third  person,  cannot  be  sustained  against  the  latter,  unless 
the  creditor  has  previously  obtained  a  lien  on  the  real  estate,  by  a  levy  of  his 
execution.     (McKiblen  v.  Barton,  1  Mann.  213.) 

A  creditor  seeking  the  aid  of  a  court  of  chancery  against  the  personal  estate  of 
the  debtor,  must  show  an  execution  giving  him  a  legal  lien  upon  it,  which  he  has 
endeavored  to  enforce,  to  the  extent  of  the  law.     (Young_  v.  Frier,  1  Stockt.  465.) 

Where  a  creditor  filed  his  bill  before  having  obtained  judgment,  and  caused  an 
execution  to  be  issued  and  returned  nulla  bona,  against  his  debtor,  but  subse- 
quently recovered  such  judgment,  and  procured  such  return,  and  thereupon  filed 
a  supplemental  bill,  it  was  held  that,  as  the  court  had  no  jurisdiction  at  the  time 
of  filing  the  original  bill,  the  defect  was  not  cured  by  the  matters  subsequently 
arising.     (Brown  v.  Bank  of  Mississippi,  31  Miss.  454.) 

In  Iowa,  to  entitle  a  judgment  creditor  to  a  proceeding  in  equity  to  set  aside  a 
conveyance  of  property  as  fraudulent  and  void,  it  is  not  necessary  that  he  should 
first  exhaust  his  legal  remedies,  or  have  an  execution  returned  nulla  bona.  (Brain- 
ard  v.  Van  Kuran,  22  Iowa,  261.) 

When  a  creditor  seeks,  by  bill  in  equity,  to  obtain  payment  of  his  debt  from 
real  estate  paid  for  by  the  debtor,  but  conveyed  to  his  wife,  a  levy  is  unnecessary, 
if  the  debtor  never  had  any  title  to  the  land.     (Brisay  v.  Hogan,  53  Maine,  554.) 

(17)  This  case  was  overruled  by  the  chancellor,  in  Coming  v.  Stebbins,  (1  Barb. 
Ch.  589,)  in  which  case  he.  decides  that  a  creditor's  bill  may  be  filed  at  any  time 
within  ten  years  after  the  return  of  an  execution  unsatisfied. 

537 


161  PROCEEDINGS  IN  SPECIAL  CASES.  [Book  V. 

which  the  defendant  resides  at  the  time  it  is  issued,  (z)  And  the  neg- 
lect of  the  plaintiff  to  issue  an  execution  to  that  county  would  be  a 
good  defence  to  the  creditors's  bill. (a)  (18)  Yet,  to  make  it  a  valid 
defence,  it  seems  it  would  be  necessary  for  the  defendant  to  show  not 
only  that  he  resided  or  had  a  place  of  business  in  some  other  county 
than  that  to  which  the  execution  issued,  but  also  that  he  had  visible 
property  there,  out  of  which  the  execution  might  have  been  satisfied 
if  the  complainant  had  exercised  due  diligence  to  ascertain  the  fact,  (b) 

But  if  the  defendant  has  removed  from  the  state,  or  if  his  residence, 
upon  diligent  search  and  inquiry,  cannot  be  found,  the  execution  may 
be  issued  to  the  county  where  he  resided  at  the  commencement  of  the 
[Vol.  II,  161]  suit  *against  him,  or  the  county  in  which  his  last  known 
place  of  residence  was.(c) 

So,  where  a  judgment  is  recovered  in  a  court  of  common  pleas  of  a 
county  where  the  defendant  does  not  reside,  and  an  execution  is 
issued  to  that  county,  and  returned  unsatisfied,  a  creditor's  bill  may  be 
filed  without  bringing  a  new  suit  in  a  court  having  jurisdiction  to 
issue  an  execution  to  the  county  where  the  defendant  resides ;  although 
it  appears  that -he  has  property  there,  more  than  sufficient  to  pay  the 
debt.(cZ) 

What  it  should  direct.']     To  authorize  the  filing  of  a  creditor's  bill 

(«)  Child  v.  Brace,  4  Paige.  309.    Reed  v.  Wlieaton,  7  id.  663. 

(a)  Id.  ib.    Gnssidy  v.  Meacham,  3  Paige,  311. 

(b)  Cassidy  v.  Mcaoham,  supra. 

(c)  Reed  v.  Wheaton,  supra. 

(d)  Legget  v.  Hopkins,  7  Paige,  14-9. 


(18)  It  is  a  good  objection  to  an  application  for  the  appointment  of  a  receiver, 
in  a  creditor's  suit,  that  no  execution  has  been  issued  to  the  county  in  which  the 
judgment  debtor  resided.     (/Strange  v.  Longley,  3  Barb.  Ch.  650.) 

Where  a  judgment,  recovered  in  the  superior  court  of  the  city  of  New  York,  or 
in  a  court  of  common  pleas,  is  docketed  in  another  county,  a  creditor's  bill  cannot 
be  sustained  upon  the  return  of  an  execution  to  the  clerk's  office  of  the  county  in 
which  the  judgment  is  so  docketed.  To  authorize  the  filing-  of  such  a  bill,  the  execu- 
tion must  have  been  duly  returned,  and  filed  with  the  clerk  of  the  court  from 
which  such  execution  issued.     ( Winshno  v.  Pitkin,  1  Barb.  Ch.  402.) 

A  judgment  creditor,  having  no  title  or  specific  lien,  may  maintain  an  action  to 
obtain  the  cancellation  of  prior  judgments  which  are  apparent  liens  upon  the  lands 
of  his  debtor,  but  which  he  alleges  have  been  paid  ;  and  this  without  alleging  any 
collusion,  on  the  part  of  the  debtor,  to  keep  the  judgments  on  foot  to  defraud  his 
creditors.  (Shaw  v.  Dwight,  27  N.  Y.  244.)  To  maintain  such  an  action,  it  is 
not  necessary  that  the  creditor  should  have  issued  an  execution  to  the  county  in 
which  the  lands  lie.  It  is  sufficient  that  an  execution  has  been  returned  unsatis- 
fied, in  the  county  where  the  debtor  resides,  and  that  his  judgment  is  a  lien  on 
the  land.     (Ib.)  • 

In  Canaday  v.  Nnttatt,  (2  Ired.  Ch.  265,)  where  a  creditor  had  caused  property 
to  be  taken  on  execution,  and  then  stayed  the  sale,  the  return  of  nulla  bona  upon 
an  execution  issued  to  another  county  was  held  to  be  no  ground  for  a  bill  in  chan- 
cery for  the  satisfaction  of  the  judgment. 
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upon  the  return  of  an  execution  unsatisfied,  the  execution  must  direct 
a  levy  upon  the  real  as  well  as  upon  the  personal  estate  of  the  judg- 
ment debtor.  Such  a  bill  cannot  be  filed  upon  the  return  of  an  execu- 
tion unsatisfied  which  was  issued  against  his  personal  property  only ; 
because  such  an  execution  does  not  exhaust  the  complainant's  remedy. 
Therefore  the  return  of  an  execution  unsatisfied,  issued  upon  a  jus- 
tice's judgment  which  has  not  been  docketed  in  the  county  clerk's 
office,  will  not  authorize  the  filing  of  a  creditor's  bill.(e)  (19) 

And  upon  the  same  principle,  viz.  that  the  complainant  must 
exhaust  his  remedy  at  law,  the  execution  must  direct  a  levy  upon  the 
real  estate  of  which  the  defendant  was  seized  on  the  day  of  docketing 
the  judgment.  (20)  If  it  directs  a  levy  upon  property  of  which  he  was 
seized  a  day  later,  it  will  not  be  sufficient  to  justify  the  filing  of  a  bill, 
upon  its  being  returned  unsatisfied.  (/) 

When  new  one  may  be  taken  out.]  (21)  After  the  filing  of  a  creditor's 
bill,  the  complainant  may  take  out  a  new  execution  upon  his  judg- 
ment and  levy  upon  the  property  of  the  defendant ;  and  provided  such 
property  is  insufficient  to  satisfy  his  judgment,  he  will  not  be  com- 
pelled to  elect  either  to  dismiss  his  bill  or  to  abandon  his  execution. 
But  he  may  proceed  in  this  court  to  collect  the  residue  of  the  debt 
which  cannot  be  raised  by  a  sale  of  the  property  on  the  new  execution 
at  law.(gr)     So,  after  the  return  of  an  execution  unsatisfied,  the  plain- 

(e)  Dix  v.  Briggs,  9  Paise,  595. 
(/)  Manning  v.  Men-it,  i  Clarke,  98. 
{g)  Storm  v.  Badger,  8  Paige,  130. 


(19)  Where  a  judgment  is  recovered  against  joint  debtors,  upon  service  of  pro- 
cess on  any  number  less  than  the  whole,  an  execution  can  be  issued  only  against 
the  joint  property  of  all  and  the  separate  property  of  those  served  ;  and  a  credit- 
or's bill  cannot  be  maintained  to  interfere  with  any  disposition  of  the  separate 
property  of  those  not  served,  although  it  may  be  sustained  for  the  purpose  of 
reaching  the  joint  property.     (Billhofer  v.  HeubacJi,  15  Ab.  143.) 

A  creditor's  bill  will  not  lie  on  the  return  unsatisfied  of  a  justice's  execution, 
although  an  execution  issued  by  a  court  of  record  had  been  returned  unsatisfied, 
five  months  before  the  return  of  the  justice's  execution.  (Coe  v.  IVhitbeck,  11 
Paige,  42.) 

(20)  The  defendant  in  a  creditor's  suit  cannot  object  that  the  complainant  has 
not  exhausted  his  remedy  against  lands  which  had  been  sold  or  pledged  to  others, 
before  the  execution  upon  the  judgment  at  law  was  issued.  (Clark  v.  Dakin,  2 
Barb.  Ch.  36.) 

(21)  After  the  expiration  of  ten  years  from  the  time  of  the  return  of  an  execu- 
tion unsatisfied,  the  complainant  must  issue  a  new  execution  to  the  county  where 
the  defendant  then  resides,  before  he  can  file  a  creditor's  bill ;  where  his  right, 
founded  upon  the  return  of  the  first  execution,  is  barred  by  lapse  of  time,  and  the 
judgment  still  remains  in  force.     (Corning  v.  Stebbins,  1  Barb.  Ch.  5S9.) 

It  is  not  necessary  for  the  assignee  of  a  judgment  to  issue  a  new  execution 
thereon  before  he  can  file  a  creditor's  bill  against  the  defendant.  (Strange  v. 
Longley,  3  Barb.  Ch.  650.) 
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tiff  may  file  a  creditor's  bill,  although  he  has  subsequently  issued  a 
second  execution  to  another  county,  which  has  not  yet  been  returned, 
if  such  execution  has  not  been  levied  upon  property  sufficient  to  satisfy 
the  amount  due. (h) 

If,  however,  the  last  execution  is  actually  levied  upon  property  of 
the  defendant  sufficient  to  satisfy  the  judgment,  to  which  property 
there  are  no  adverse  claims,  and  which  ought  to  be  applied  to  the  pay- 
[*Vol.  II,  1S2]  ment  of  the  *debt,  the  suit  in  this  court  will  be 
barred.(i)  And  a  complainant,  after  obtaining  an  injunction  against 
the  debtor  restraining  him  from  collecting  his  choses  in  action,  cannot 
afterwards,  by  virtue  of  a  new  execution  at  law,  levy  upon  money 
paid  to  the  agent  of  the  defendant,  upon  one  of  his  choses  in  action. (k) 
After  the  return  of  one  execution  unsatisfied,  the  plaintiff  may  take 
out  another  against  property  liable  to  execution,  but  fraudulently 
transferred  or  incumbered  for  the  purpose  of  protecting  it  from  execu- 
tion, and  he  may  then  file  his  bill  for  the  double  purpose  of  removing 
this  obstruction  to  his  execution  and  also  to  reach  other  property  which 
cannot  be  sold  on  such  second  execution.  (I) 

Return  of.]  (22)    It  has  been  already  stated  that  in  order  to  author- 
ize Cnylor  v.  Movelaml,  fi  Pfiiffe,  273. 
\i)    (JnVter  v.  iUorelaml.  (j  Taige,  273. 
{!:)  Trice  v.  Church,  1  Clarke.  358. 
il)    Cuyler  v.  Moreland,  supra. 


(22)  In  the  case  of  an  execution  issued  before  the  statute  was  passed,  requiring 
executions  to  he  made  returnable  sixty  days  after  the  delivery  thereof  to  the 
sheriff,  a  creditor's  bill,  founded  on  such  execution,  should  state  at  what  time  the 
execution  was  made  returnable.     (Strange  v.  Longley,  3  Barb.  Ch.  650.) 

(To  authorize  the  tiling  of  a  creditoi-'s  bill,  the  execution  must  have  been  duly 
returned,  and  filed  with  the  clerk  of  the  court  from  which  such  execution  issued. 
(Wimlow  v.  Pitkin,  1  Barb.  Ch.  402.)  In  Renaud  v.  O'Brien,  (35  N.  Y.  99,)  it  is 
held  that  a  creditor's  suit  may,  in  a  proper  case,  be  maintained,  although  brought 
before  the  expiration  of  the  sixty  days  allowed  by  law  for  the  return  of  the  execu- 
tion issued  upon  the  judgment.  It  was  also  held,  in  Forbes  v.  Walter,  (25  N.  Y. 
430,  442,)  that  an  action  in  the  nature  of  a  creditor's  bill  is  now  maintainable  upon 
the  return  of  an  execution  before  the  expiration  of  sixty  days  from  its  delivery  to 
the  sheriff;  and  that  it  is  immaterial  that  such  return  was  made  at  the  request 
of  the  plaintiff.  To  constitute  a  defence,  the  plaintiff  must,  by  collusion  with  the 
sheriff,  have  procured  a  return  of  nulla  bona,  without  an  attempt,  in  good  faith, 
to  find  goods  subject  to  levy.  (Spp  also  BiUTtofer  v.  Heubach,  15  Ab.  143.)  In 
some  cases,  however,  the  contrary  doctrine  is  intimated.  (See  Field  v.  Chapman, 
13  Ab.  320  ;  Field  v.  Hunt,  24  How.  463,  466  note.) 

In  order  to  reach  equitable  assets,  not  subject  to  an  execution  at  law,  the  reme- 
dies at  law  must  be  exhausted  by  a  return  of  an  execution  unsatisfied ;  and  no 
state  of  facts  will  excuse  the  omission  of  such  return.  (Parish  v.  Leieis,  1  Freem. 
Ch.  299.  See  Steward  v.  Stevens,  Harring.  Ch.  169.)  And  if  there  be  several  joint 
debtors,  unless  one  or  more  be  sureties,  the  plaintiff  must  exhaust  his  remedies  at 
law  against  all,  before  coming  into  equity.     (lb.) 

Although,  as  a  general  rule,  a  creditor  must  exhaust  his  legal  remedies  before 
he  can  come  into  equity  to  obtain  satisfaction  of  his  claim  from  the  equitable 
estate  of  his  debtor,  yet  this  rule  does  not  apply  where  the  creditor  brings  his 
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ize  the  tiling  of  a  creditor's  bill  the  execution  must  be  returned  unsat- 
isfied, in  whole  or  in  part.  And  where  there  is  no  allegation  of  fraud 
or  collusion  between  the  complainant  and  the  sheriff,  such  a  return  is 
sufficient  to  justify  the  filing  of  a  creditor's  bill ;  although  the  sheriff 
was- told  the  defendant  had  some  interest  in  property  which  might  be 
sold  on  the  execution. (in)  (23)  If  the  sheriff  improperly  returns  an 
execution  unsatisfied  when  there  is  sufficient  property  of  the  defend- 
ant, in  his  county,  to  pay  the  judgment,  the  defendant- should  either 
apply  to  the  court  out  of  which  the  execution  issued,  to  set  aside  the 
return,  or  bring  a  suit  against  the  sheriff.(n)  But  he  cannot  avail 
himself  of  it  as  a  defence  to  the  creditor's  bill. 

The  defendant  in  a  creditor's  suit  cannot  take  advantage  of  a  mere 
irregularity  in  the  return  day  of  the  execution  at  law.  The  execution 
not  being  void,  but  merely  voidable,  the  defendant  should  apply  to 
the  court  of  law  to  have  it  set  aside  for  irregularity,  and  then  set  up 
that  fact  as  a  defence  to  the  creditor's  bill.(o)  (24) 

(m)  Stoors  v.  Kelscv,  2  Paige,  418. 

(11)  Id.  ib. 

(o)    Williams  v.  Hogeboom,  S  Paige,  469. 


bill  to  set  aside  a  fraudulent  conveyance  made  by  his  debtor.  A  return,  on  exe- 
cution, of  "  no  property  to  be  found "  is  not  necessary  to  support  such  a  bill, 
where  the  proof,  aliunde,  is  full  that  the  debtor  has  no  property,  except  that 
embraced  in  the  alleged  fraudulent  conveyance.  (Thurmond  v.  Reese,  3  Kelly, 
449.) 

To  support  a  creditor's  bill,  under  the  statute  of  Michigan,  the  officer's  return 
of  nulla  bona,  on  an  execution,  is  insufficient,  without  certifying  that  search  was 
made  for  property  by  the  officer.     (Suydam  v.  Beals,  4  McLean,  12.) 

In  Michigan, -a,  return,  upon  an  execution  against  two,  that  "they  had  no 
goods,"  etc.',  without,  in  terms,  negativing  the  fact  that  either  of  them  had,  is 
sufficient.     (WiUiains  v.  Hubbard,    1  Mann.  440.) 

"Where  one  execution  against  the  defendant's  property  has  been  returned  unsat- 
isfied, the  issuing  of  an  alias  execution  will  not  prevent  the  filing  of  a  creditor's 
bill  before  the  return  of  such  alias ;  unless  it  appears  that  the  sheriff  has  levied, 
or  can  levy,  on  property  sufficient  to  pay  the  amount  due  on  the  complainant's 
judgment.     (Thomas  v.  McEioen,  11  Paige,  131.) 

(23)  The  return  of  a  sheriff,  that  partners,  against  whom  an  execution  has  been 
taken  out,  are  not,  either  as  partners  or  individuals,  possessed  of  any  property 
which  could  be  taken  by  virtue  of  the  execution,  is  prima  facie  evidence  of  the 
fact,  and  is  sufficient  to  entitle  the  judgment  creditor  to  the  aid  of  a  court  of  equity 
to  satisfy  the  judgment  by  setting  aside  fraudulent  conveyances  made  by  one  of 
the  partners.     (Randolph  v.  Daly,  1  Green  [N.  J.]  313.) 

(24)  In  Piatt  v.  Cadwell,  (9  Paige,  3S6,)  it  was  decided,  by  Chancellor  Walworth, 
that  where  an  execution  upon  a  judgment  at  law  is  made  returnable  in  sixty 
days  after  its  receipt  by  the  sheriff,  and  such  execution  is  returned  unsatisfied, 
the  plaintiff  in  the  judgment  may  file  a  creditor's  bill,  founded  upon  such  return, 
at  any  time  after  the  expiration  of  the  sixty  days,  although  the  execution  was 
actually  returned  by  the  sheriff  before  the  sixty  days  had  expired.  And  that  if 
the  return  of  the  sheriff  is  irregular,  the  remedy  of  the  defendant  is  to  apply  to 
the  court  of  law  to  set  aside  the  return  for  irregularity.  (See  also  Field  v.  Hunt, 
24  How.  463 ;  Cassidy  v.  Meacham,  3  Paige,  311 ;  Strange  v.  Longley,  3  Barb. 
Ch   650.)     Where  a  creditor's  bill  is  founded  upon  an  improper  or  an  irregular 
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It  is  no  objection  to  the  filing  of  a  creditor's  bill  that  the  sheriff 
returned  the  execution,  on  its  return  day,  if  the  bill  is  not  filed  until 
after  such  return  day.(p)  (25) 

Where,  to  an  execution  in  the  form  prescribed  by  the  statute,  on  a 
judgment  against  two  as  joint  debtors,  but  only  one  of  whom  'was 
served  with  process  to  appear  and  answer,  the  sheriff  returned,  in  the 
usual  form,  that  the  defendants  had  no  goods  or  chattels,  lands  or  ten- 
ements, without  stating  that  neither  of  the  defendants  had  any  sepa- 
[*Vol.  II,  163]  rate  ^property,  it  was  held  that  the  return  was  suffi- 
cient to  justify  the  filing  of  a  creditor's  bill  as  to  the  joint  property  of 
the  defendants  in  the  execution,  and  as  to  the  separate  property  of 
the  defendant  who  was  served  with  process. (q) 

It  has  been  already  mentioned  that  after  the  return  of  one  execu- 
tion unsatisfied,  and  the  issuing  of  a  second,  the  plaintiff  may  file  a 
creditor's  bill  without  waiting  for  the  second  to  be  returned.(r) 

But  where  two  executions  are  issued,  one  to  the  county  of  the 
defendant's  residence,  and  one  to  a  different  county,  they  must  both 
be  returned  unsatisfied,  unless  there  is  some  fraudulent  obstruction  to 
the  collection  of  the  second  execution,  or  the  defendant's  property  in 
that  county  is  insufficient  to  pay  the  judgment. (s) 

The  execution  must  be  actually  returned  and  filed  before  the  bill  is 
filed.(0  (26) 

(p)  Id.  ib.    Williams  v.  Hubbard,  1  Mann.  US. 

(?)  Anstin  v.  Figueira,  7  Paige,  56. 

(r)  Ante,  p.  161. 

(s)  Willis  v.  Moore,  1  Clarke,  150. 

(t)  Pardee  v.  De  Cala,  7  Paige,  132. 


return  of  an  execution,  the  court  of  chancery  will  stay  the  proceedings  in  that 
court  a  reasonable  time  to  enable  the  defendant  to  apply  to  the  court  of  law,  to 
set  aside  the  sheriff's  return  upon  the  execution ;  where  there  is  a  reasonable 
probability  that  the  court  of  law  will  grant  such  application.     (Ib.) 

(25)  It  has  been  decided,  in  Illinois,  that  a  return,  by  the  sheriff,  of  "no  prop- 
erty," made  before  the  return  day  of  the  writ,  is  a  sufficient  foundation  for  a 
creditor's  bill.     (Bcrwen  v.  Parkhurst,  14  111.  257.) 

(26)  Where  a  judgment,  recovered  in  the  superior  court  of  the  city  of  New 
York,  or  in  a  court  of  common  pleas,  is  docketed  in  another  county,  a  creditor's 
bill  cannot  be  sustained  upon  the  return  of  an  execution  to  the  clerk's  office  of  the 
county  in  which  the  judgment  is  so  docketed.  To  authorize  the  filing  of  a  creditor's 
bill,  the  execution  must  have  been  duly  returned  and  filed  with  the  clerk  of  the 
court  from  which  such  execution  issued.     (Wvnslow  v.  Pitkin,  1  Barb.  Ch.  402.) 
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SECTION    VI. 

FORM   OP   BILL. (27.) 

Statement  as  to  the  judgment.}  A  creditor's  bill  commences  by  stat- 
ing the  recovery  of  the  judgment  on  which  it  is  founded.  It  should 
state  the  court  and  the  term  in  which  it  was  recovered,  the  nature  of 
the  action,  the  names  of  the  parties,  and  the  amount  of  damages  and 
costs,  or  debt  and  damages.  If  the  suit  is  brought  upon  a  justice's 
judgment,  the  date  thereof  should  be  stated. (28) 

If  the  judgment  was  rendered  by  a  court  of  record,  the  date  of  its 
being  docketed  must  also  be  mentioned.  So,  as  to  a  justice's  judg- 
ment which  has  been  docketed  in  the  county  clerk's  office,  upon  the 
filing  of  a  transcript  thereof. 

It  has  been  held  that  where  a  bill  stated  the  date  of  the  recovery 
correctly,  but  mistated  the  term,  the  variance  was  not  fatal. (w) 

The  189th  rule  requires  a  creditor's  bill  to  state  the  true  sum  due 
on  the  judgment  or  decree,  over  and  above  all  just  claims  of  the  defend- 
ant. And  the  complainant  must  state  that  he  knows,  or  has  reason  to 
[Vol.  II,  164]  believe  *the  defendant  has  equitable  interests,  things 
in  action,  or  other  property,  of  the  value  of  more  than  <jj>100,  exclusive 
of  all  prior  just  claims  thereon,  which  the  complainant  has  been  unable 
to  discover  and  reach  by  execution  on  such  judgment  or  decree.  The 
bill  must  also  contain  an  allegation  that  the  same  is  not  exhibited  by 
collusion  with  the  defendant,  or  for  the  purpose  of  protecting  the  prop- 
erty or  effects  of  the  debtor  against  the  claims  of  other  creditors  ;  but 

(«)  Baggot  v.  Eagleson,  1  Hoff.  Bep.  377. 


(27)  The  form  of  the  creditor's  bill  is  abolished  by  the  Code.  The  substantial 
right  remains  ;  but  must  be  enforced  by  an  action  in  the  usual  form.  (Rogers  v. 
Hern,  2  Code  Rep.  79.) 

(28)  Where  it  does  not  appear,  in  a  creditor's  bill  filed  by  an  assignee  of  the 
judgment,  that  the  whole  judgment  has  been  assigned  to  the  complainant,  but  it 
is  merely  stated  that  the  obligations  upon  which  the  judgment  was  recovered 
have  been  assigned  to  him,  the  bill  is  defective.     (Strange  v.  Longley,  3  Barb. 

It  is  not  necessary,  in  a  creditor's  bill,  to  state  the  docketing  of  the  judgment, 
except  in  those  cases  where  the  judgment  has  been  recovered  in  a  local  court, 
and  the  execution  has  been  issued  to  a  different  county  from  that  m  which  the 
court  was  held.     (Youngs  v.  Morrison,  10  Paige,  325.) 

543 


164  PROCEEDINGS  IN  SPECIAL  CASES.  [Book  V. 

for  the  sole  purpose  of  compelling  payment  and  satisfaction  of  the 
complainant's  own  debt.(29) 

The  omission  of  the  averments  required  by  the  189th  rule  is  a  good 
ground  of  demurrer,  (v) 

Averments  as  to  issuing  of  execution.]  The  bill  must  state  the  issuing 
of  an  execution  upon  the  judgment  ;(w)  the  amount  for  which  it  was 
issued,  the  direction  to  the  sheriff  endorsed  thereon,  and  its  delivery 
to  him.  The  complainant  must  aver  that  an  execution  was  issued  to 
the  county  in  which  the  defendant  resided  at  the  time  it  was  issued ; 
or  he  must  state  some  sufficient  legal  excuse  for  issuing  the  execution 
to  a  different  county.  (»)  (30)  It  is  not  sufficient  to  state,  in  the  prelimi- 
nary part  of  the  bill  that  the  defendant  was  a  resident  of  such  a 
county ;  as  this  refers  to  the  time  of  filing  the  bill,  and  not  to  the  time 
of  issuing  the  execution. (y)  But  where  the  execution  was  in  fact 
issued  to  the  sheriff  of  the  county  in  which  the  defendant  resided,  if 
the  complainant  has,  through  inadvertence,  neglected  to  state  that  fact 
in  the  bill,  he  will  be  permitted  to  amend  ;(z)  but  not  after  replication 
filed  and  proofs  taken. (a) 

(v)  McEhvain  v.  Willis,  3  Paige,  505. 

(w)  Cassidy  v.  Meaehara,  3  Paige,  311. 

(x)  Reed  v.  Wheaton,  7  Paige,  663.    Wilbur  v.  Collier,  1  Clark,  315. 

(y)  Smith  v.  Fitch,  1  Clarke,  265. 

(z)  Williams  v.  Hogeboom,  8  Paige,  469. 

(a)  Wilbur  v.  Collier,  1  Clarke,  315. 


(29)  The  provisions  of  the  189th  rule  of  the  court,  requiring-  certain  averments 
to  "be  inserted  in  a  creditor's  bill,  do  not  extend  to  a  supplemental  bill,  where  such 
averments  are  contained  in  the  original.  (Thomas  v.  McEwen,  11  Paige,  131.) 
And,  independent  of  that  rule,  if  it  does  not  appear  on  the  face  of  a  bill,  that  the 
sum  claimed  does  not  exceed  $100,  the  defendant  cannot  demur,  nor  move  to  dis- 
miss the  bill  as  being  for  a  sum  beneath  the  dignity  of  the  court.  The  objection 
must  be  made  by  plea  or  answer.  But  if  the  fact  appears,  either  in  the  pleadings 
or  the  proofs,  the  objection  may  be  raised  at  the  hearing.     (lb.) 

The  rules  of  court,  requiring  certain  allegations  in  a  creditor's  bill,  are  su- 
perseded by  the  Code,  which  declares  what  shall  be  stated.  (Quick  v.  Keeler,  2 
Sandf.  231.) 

(30)  In  an  action  to  set  aside  a  deed  made  with  intent  to  defraud  creditors,  the 
creditor's  bill  should  aver  the  fact  that  an  execution  "had  been  issued.  The  issuing 
of  an  execution  after  suit  brought  will  not  avail.    (McCulloughv.  Colin/,  5  Bosw.  477.) 

A  creditor's  suit  cannot  be  maintained  where  the  objection  is  raised  that  sixty 
days'  have  not  elapsed  between  the  issuing  of  the  execution  on  the  judgment  at 
law  and  the  commencement  of  the  action.  (Field  v.  Sunt,  22  How.  329 ;  S.  C. 
13  Ab.  320  ;  affirmed  24  How.  463 ;  15  Ab.  434.) 

If  the  judgment  was  recovered  in  a  court  of  common  pleas,  a  creditor's  bill 
thereon  must  allege,  either  that  the  debtor,  at  the  time  the  execution  issued, 
resided  in  the  county  in  which  the  judgment  was  recovered,  or  that  the  judg- 
ment had  been  docketed,  and  an  execution  issued  in  some  other  county  where  the 
defendant  was  residing;  or  it  must  be  shown  that,  for  some  other  cause,  the 
remedy  at  law  was  exhausted  by  the  issuing  of  the  execution  in  the  county  where 
the  judgment  was  recovered.  ( Wheeler  v.  Heermans,  3  Sandf.  Ch.  597.)  An 
allegation,  in  such  a  bill,  that  the  defendant  "resides"  in  a  certain  place,  has 
reference  to  the  time  of  filing  the  bill,  and  not  to  the  time  of  issuing  execution.    (lb.) 

544 


Chap.  l.J  PROCEEDINGS  IN  SPECIAL  CASES.  ^Qfr 

Averments  as  to  return  of  execution]  The  bill  must  also  state  the  time 
when  the  execution  was  returnable,  and  the  actual  return  of  the  sheriff 
thereon. (b)  And  that  it  was  returned  unsatisfied  in  whole  or  in 
part.  (31)  But  it  must  not  state  the  execution  to  have  been  returned 
and  filed  on  a  day  subsequent  to  the  commencement  of  the  suit ;  if  it 
does,  the  bill  will  be  dismissed  at  the  hearing  ;  although  the  objection 
is  not  taken  by  the  defendant  in  his  answer,  (c) 

Averment  as  to  value  of  defendant's  property.']  The  bill  must  charge 
that  the  defendant  has  some  property  or  equitable  interests  or  things 
in  action  which  ought  to  be  applied  to  the  payment  of  the  complain- 
ant's judgment.  (32.) 

*If,  however,  one  of  the  judgment  debtors  is  insol-  [*V6l.  II,  165] 
vent,  and  is  not,  for  that  reason,  made  a  party  to  the  bill,  the  fact  that 
he  is  destitute  of  property  must  be  distinctly  averred  in  the  bill ; 
otherwise  the  defendants  may  demur  for  want  of  parties.(d)  (33) 

(6)  Cassidv  v.  Meacfoam,  supra. 

(c)  Pardee  v.  De  Gala,  7  Pais;e,  132. 

(d)  Van  Cleef  v.  Sickles,  5  Paige,  505. 


(31)  In  the  case  of  an  execution  issued  before  the  statute  was  passed,  requiring- 
executions  to  be  made  returnable  sixty  days  after  the  delivery  thereof  to  the 
sheriff,  a  creditor's  bill  founded  on  such  execution,  should  state  at  what  time  the 
execution  was  made  returnable.     (Strange  v.  Longley,  3  Barb.  Ch.  650.) 

In  order  to  sustain  an  action  in  the  nature  of  a  creditor's  bill,  under  the  Code, 
as  under  the  former  practice,  it  is  necessary  that  the  bill  should  show,  affirma- 
tively, that  an  honest  attempt  has  been  made  to  collect  the  debt,  by  the  issuing 
and  return  of  an  execution  issued  against  the  property  of  the  judgment  debtor ; 
and,  where  there  are  several  judgment  debtors  jointly  liable,  that  such  effort  has 
been  made,  and  such  remedy  exhausted,  against  all  of  them.  (Voorliees  v. 
Howard,  4  Keyes,  371.) 

The  allegation,  in  a  bill  to  subject  real  estate  to  a  judgment  debt,  that  an  exe- 
cution has  been  returned  "wholly  unsatisfied"  is  sufficient,  under  a  statute 
authorizing  such  a  bill  when  an  execution  is  returned  V  unsatisfied  in  whole  or  in 
part."     (Alexanders.  Tarns,  13  111.  221.) 

A  creditor's  bill  must  show  that  an  execution  has  been  issued  and  returned  un- 
satisfied. {Scott  v.  McFarland,  34  Miss.  363  ;  Suydam  v.  Nvrthioestern  Ins.  Co. 
51  Penn.  St.  394 ;  Marshall  v.  Moore,  36  111.  321.) 

(32)  A  bill  in  equity  will  not  lie  to  subject  the  equitable  estate  of  one  of  two 
debtors  to  sale  upon  a  judgment,  though  the  bill  alleges  that  an  execution  has 
been  issued  on  the  judgment  and  returned  nulla  bona ;  there  being  no  averment 
that  either  of  the  defendants  had  no  real  estate  subject  to  execution.  (  Wilson  v. 
Dale,  5  Ind.  [Porter]  163.) 

(33)  A  general  averment  in  a  creditor's  bill,  that  the  defendant  is  primarily 
liable  for  the  payment  of  the  obligations  upon  which  the  judgment  was  recovered, 
is  too  indefinite  to  excuse  the  complainant  from  issuing  an  execution  to  the  county 
where  the  other  judgment  debtors  reside ;  or  making  them  parties  to  the  suit. 
(Strange  v.  Longley,  3  Barb.  Ch.  650.) 

The  complaint,  in  a  creditor's  suit,  must  state  positively  that  the  debtor  has 
.property,  or  interests  in  property,  etc.,  not  calling  for  a  discovery  thereof,  but 
praying  that  the  defendant  be  adjudged  to  apply  such  property  to  the  payment 
of  the  judgment.     (CatUn  v.  Doughty,  12  How.  Pr.  457.) 

A  complaint,  in  a  creditor's  action,  which  alleges  the  insolvency  of  one  of  the 
joint  judgment  debtors,  and  the  death  of  another  of  them,  shows  a  good  excuse 
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It  is  sufficient  for  the  complainant  to  aver  that  the  defendant  has 
equitable  interests,  things  in  action,  or  other  property,  of  the  value  of 
§100  or  more,  exclusive  of  all  prior  claims  thereon,  in  the  language  of 
the  189th  rule.  But  it  has  been  held  that  the  more  appropriate  form 
of  the  averment  would  be  to  use  the  words  of  the  statute,  and  state 
that  the  value  of  the  defendant's  equitable  interests,  etc.  exceeds,  or 
is  more  than  $100. (e) 

The  bill  must  allege  that  the  defendant  has  property  or  effects  of  the 
value  of  $100  or  more.  An  averment  that  he  has  debts  due  to  him  of 
the  amount  of  several  hundred  dollars,  does  not  necessarily  imply  that 
those  debts  are  of  any  value.(f) 

Bill  by  assignee  of  judgment.']  In  a  creditor's  bill  filed  by  the 
assignee  of  the  judgment  he  should,  of  course,  state  the  assignment 
to  him.  But  he  need  not  state  the  consideration  of  the  assign- 
ment.^) (34) 

Prayer.']  The  bill  contains  the  usual  prayer  for  process  of  subpoena, 
and  that  the  defendant  may  answer  and  discover ;  and  in  addition,  a 
prayer  for  an  injunction  and  a  receiver. (35) 

Swearing  to.]  Creditors'  bills  must  be  verified  by  the  oath  of  the 
complainant,  or  in  case  of  his  absence  from  the  state,  or  other  sufficient 
cause  shown,  by  the  oath  of  his  agent  or  attorney.(A)  If  the  bill  is 
against  the  judgment  debtor  only,  it  is  sufficient  to  sustain  an  applica- 
tion for  an  injunction,  if  it  is  sworn  to  by  the  complainant,  although 
he  does  not  swear  positively  to  the  recovery  of  the  judgment  and  the 

(e>  Bradt  v.  Kirkpatrick,  7  Paige,  62. 

(/)  Waldo  v.  Doane,  in  Chancery,  March  1, 1842. 

ig)  Gleason  v.  Gage,  7  Paige,  121. 

(ft)  Rule  190.    See  also  Sizer  v.  Miller,  9  Paige,  605. 


for  not  making1  them  parties,  and  for  not  seeking-  any  remedy  against  the  insolvent 
by  execution.  But  if  it  fails  to  show  the  time  of  the  death  of  the  other  debtor,  the 
condition  of  his  property,  and  that  an  execution  was  issued  to  the  county  where 
he  resided,  and  was  returned  unsatisfied,  or  his  insolvency,  it  is  insufficient. 
(Voorhees  v.  Howard,  4  Keyes,  371.) 

(34)  Where  the  complainant,  in  a  creditor's  suit,  claims  the  whole  of  the  debt 
and  costs  included  in  a  judgment,  as  the  assignee  of  such  judgment,  he  must  show 
a  valid  assignment  entitling  him  to  the  costs,  as  well  as  to  the  debt ;  or  the  ori- 
ginal judgment  creditor,  to  whom  the  costs  belong-,  must  be  joined  with  him  in 
the  suit,  or  must  be  made  a  party  to  the  same,  as  one  of  the  defendants  therein. 
(Strange  v.  Longley,  3  Barb.  Ch.  650.)  "Where  it  does  not  appear  from  such  bill 
that  the  whole  judgment  has  been  assigned  to  the  complainant,  but  it  is  merely 
stated  that  the  obligations  upon  which  the  judgment  was  recovered  have  been 
assigned  to  him,  the  bill  is  defective.     (lb.) 

(35)  "When  a  bill,  by  one  or  more  creditors,  prays  that  the  debtor's  property 
may  be  sold  for  the  benefit  of  his  creditors,  no  other  allegation  that  the  plaintiffs 
proceed  on  behalf  of  themselves  and  other  creditors  is  necessary.  (Birely  v. 
Staley,  5  Gill  &  J.  432.) 
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return  of  the  execution  unsatisfied,  but  merely  swears  to  his  belief  of 
those  facts,  founded  upon  the  information  of  his  attorney.(i)  (36) 

if)  Hammersley  t.  Wyekoff,  8  Paige,  72. 


(36)  It  was  alleged  in  a  complaint  in  a  creditor's  action,  that  a  judgment  debtor, 
with  intent  to  hinder  and  delay  his  creditors,  had  made  a  fraudulent  general 
assignment ;  that  the  assignee  was  guilty  of  "bad  faith  in  disposing  of  the  assets 
of  the  debtor  ;  and  it  asked  that  the  assignment  be  set  aside,  and  that  the  assignee 
be  held  personally  liable.  It  further  alleged  that  the  debtor  had  made  different 
conveyances,  -at  different  times,  to  different  persons,  in  fraud  of  creditors,  and 
prayed  that  such  conveyances  might  be  set  aside.  These  transferees  were  all 
made  parties  defendant,  in  the  action.  Held,  that  there  was  no  misjoinder  of 
causes  of  action.     (Reed  v.  Stryker,  12  Ab.  47.) 

The  interest  of  the  defendant,  in  the  lands  sought  to  be  charged,  must  be  prop- 
erly described  in  the  bill.  Thus,  where  a  creditor's  bill  charged  defendants  with 
holding  lands  in  trust  for  a  certain  judgment  debtor,  and  it  appeared  that  the 
lands  were  held  in  trust  for  the  children  of  such  debtor,  it  was  held  that,  under  the 
pleadings,  the  lands  could  not  be  reached  by  the  creditor.  (Bailey  v.  JRydei;  10 
N.  Y.  63.) 

"Where  property  is  held  in  trust  for  a  debtor,  upon  a  trust,  or  arises  out  of  a 
fund  proceeding  from  a  third  person,  which  fund  was  designed  to  secui-e  a.  per- 
sonal support  to  the  debtor  only,  and  an  action  is  brought  by  a  creditor,  to  have 
a  portion  of  such  fund  applied  in  satisfaction  of  his  debt,  which  remains  after 
such  support  has  been  provided  for,  the  complainant  must  show,  by  proper  aver- 
ments, the  existence  of  the  surplus  which  is  sought  to  be  reached.  (Graff  v.  Bon- 
nett,  31  jST.  Y.  9 ;  S.C.  2  Rob.  54.) 

In  order  to  sustain  an  action  in  the  nature  of  a  creditor's  bill,  under  the  Code, 
as  under  the  former  practice,  it  is  necessary  that  the  bill  should  show,  affirma- 
tively, that  an  honest  attempt  has  been  made  to  collect  the  debt  by  the  issuing 
and  return  of  an  execution  against  the  judgment  debtor,  and,  where  there  are 
several  judgment  debtors  jointly  liable,  that  such  effort  has  been  made,  and  such 
remedy  exhausted,  against  all  of  them.     (Voorhees  v.  Howard,  4  Keyes,  371.) 

It  is  too  late,  at  the  final  hearing,  to  object  to  a  creditor's  bill  that  it  does  not 
state,  expressly,  that  the  suit  was  instituted  for  the  benefit  of  other  creditors,  as 
well  as  the  plaintiff ;  even  if  the  objection  would  have  been  valid  before  that  time. 
(Strike's  Case,  1  Bland,  57.) 

"Where  a  fraudulent  conveyance  is  alleged,  and  sought  to  be  set  aside,  by  a 
judgment  creditor,  the  bill  must  allege  that  such  conveyance  embarrasses  the 
satisfaction  of  the  debt.     (Dunham  v.  Cox,  2  Stockt.  437.) 

A  creditor's  bill,  filed  to  reach  equitable  assets  alleged  to  have  been  fraudu- 
lently conveyed,  must  contain  facts  which  are  reasonable  proof  of  fraud,  as  well 
as  corresponding  averments.     (Kinder  v.  Macy,  7  Cal.  206.) 

"Where  a  plaintiff  sues  on  behalf  of  himself  and  others  of  a  similar  class,  it  should 
be  so  stated  in  the  bill ;  and  the  omission  of  such  a  statement  will,  in  many  cases, 
render  the  bill  liable  to  objection  for  want  of  parties,  and  in  other  cases,  will 
deprive  the  plaintiff  of  his  light  to  the  whole  of  the  relief  which  he  seeks  to 
retain.  (1  Dan.  Pr.  3d  Am.  ed.  364 ;  Story's  Eq.  PI.  §  100,  note ;  Casby  v.  Wick- 
liffe,  7  B.  Monroe,  120 ;  Johnson  v.  Compton,  4  Sim.  47 ;  Bedford  v.  Leigh,  2 
Dick.  708  ;  Howe  v.  Bant,  1  id.  150 ;  Stileman  v.  Ashdown,  2  Atk.  477,  608,  610  ; 
Burroughs  v.  Elton,  11  Ves.  33.) 
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[*Vol.  II,  166]  ^SECTION    VII. 

PROCEEDINGS  IN,  GENERALLY. 

When  answer  is  required.]  If  the  complainant  requires  an  appearance 
by  the  defendant  and  an  answer  on  oath,  he  must  cause  a  copy  of  the 
191st  rule  to  be  served  on  him  at  the  time  of  the  service  of  the  sub- 
poena, with  a  notice  that  an  entry  of  his  appearance  and  an  answer 
on  oath  is  required ;  otherwise  the  defendant  will  not  be  liable  for  the 
costs  of  the  proceedings  to  compel  an  appearance  and  answer,  (k) 

Form  of  answer.]  Upon  a  creditor's  bill  against  several  defendants, 
the  complainant  is  entitled  to  an  answer  from  each  defendant  as  to  the 
separate  property  of  his  co-defendant,  as  well  as  in  relationtohisown 
property  and  effects,  and  the  joint  property  of  all  the  defendants. (Z)(37) 

(£)  Rule  191. 

(I)  Marqnand  v.  Sagnez,  in  Chancery,  Ang.  2,1842. 


(37)  Where  a  creditor's  bill  calls  upon  the  defendant  to  state  whether,  at  the 
time  of  filing  such  "bill,  he  owned,  possessed  or  had  any  interest  in,  any  real 
estate  or  chattels  real,  or  any  personal  estate,  an  answer  stating-  that  since  the 
recovery  of  the  plaintiff's  judgment,  the  defendant  had  not  been  interested  in  any 
property  of  any  kind,  and  that  no  person  had  held  any  real  estate,  or  personal 
property,  or  interest  therein,  in  trust  for  him  or  for  his  benefit,  in  possession  or 
otherwise,  is  to  be  regarded  as  substantially  meeting  the  inquiry.  (  Wendell  v. 
/Shaw,  1  Barb.  462.)  Where  the  bill  requires  the  defendant  to  state  the  situation 
of  his  property  and  effects  at  the  time  of  filing  the  bill,  and  the  defendant  answers 
that,  at  the  time  of  the  rendition  of  the  judgment,  he  had  no  interest  in  any 
property,  and  that  he  had  not  had,  at  any  time  since,  that  is  a  sufficient  answer 
to  the  inquiry.     (lb.) 

A  creditor's  bill  alleged  that  the  defendant  had  a  considerable  amount  of 
money,  or  debts  due  him.  The  defendant  answered  that  he  had  not  a  consider- 
able amount  of  money,  etc.,  and  annexed  to  his  answer  a  schedule  of  his  property 
and  effects,  and  stated,  in  his  answer,  that  it  contained  a  full  and  true  account  of 
all  his  property,  of  every  kind.  Held,  that  the  answer,  taken  in  connection  with 
the  schedule,  was  sufficient.  (Batterson  v.  Ferguson,  1  Barb.  490.)  Allegations, 
in  a  creditor's  bill,  which  are  required  by  a  rule  of  court  to  be  made,  need  not  be 
proved  by  the  plaintiff,  nor  answered  by  the  defendant.  (lb.)  The  fact  that  the 
defendant  has  delivered  over  property,  held  by  him  in  right  of  his  wife,  to  a 
receiver  appointed  in  another  suit  will  not  excuse  the  defendant  from  giving  the 
best  account  of  it  which  he  is  able  to  give.  (lb.)  To  an  allegation,  in  the  bill, 
that  the  defendant  has  lately  recovered  a  judgment,  to  which  he  is  entitled,  it  is 
not  a  sufficient  answer  to  say  that  he  has  assigned  all  his  interest,  such  as  he  had, 
to  a  third  person.  The  plaintiff  is  entitled  to  know  the  particulars  of  the  assign- 
ment, as  well  as  the  exact  interest  of  the  defendant  therein.  (lb.)  But  to  an 
allegation  in  the  bill,  that  the  defendant  has  some  interest  in  some  real  estate,  etc., 
an  answer  that  the  defendant  has  not  some  interest  in  some  real  estate,  etc.,  is 
sufficient.     (lb.) 

The  objection  that  the  complainant,  in  a  creditor's  bill,  assigned  all  his  interest 
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The  answer  of  the  defendant  that  he  has  not  property  to  the  amount 
of  $100  is  not  a  full  defence  to  the  suit,  nor  is  it  a  sufficient  reason  for 
refusing  to  appoint  a  receiver.(m) 

When  defendant  need  not  answer.]  It  is  provided  by  the  19lst  rule 
that  the  debtor  against  whom  a  creditor's  bill  is  filed  shall  not  be  sub- 
jected to  the  expense  of  putting  in  an  answer  if  he  shall  cause  his 
appearance  to  be  entered  within  twenty  days  after  the  return  day  of 
the  subpoena,  and  shall  within  twenty  days  after  service  of  a  copy  of 
the  bill  and  notice  of  the  order  to  answer,  deliver,  to  the  complainant 
or  his  solicitor,  a  written  consent  that  an  order  may  be  entered  taking 
the  bill  as  confessed ;  and  for  the  appointment  of  a  receiver,  and  for  a 
reference  to  take  the  examination  of  the  defendant,  in  conformity  to 
such  rule. 

This  rule  was  intended  to  relieve  the  defendant  from  the  burden  of 
making  a  disclosure  of  his  property  at  his  own  costs,  and  from  the 
expense  of  employing  a  solicitor  for  that  purpose,  when,  by  the  opera- 
tion of  the  injunction,  he  is  deprived  of  the  means  Of  paying  the 
solicitor  for  his  services. (w)  (38) 

Order  taking  bill  pro  confesso,  etc.]  Upon  presenting  the  written  con- 
sent of  the  defendant  to  the  court,  the  complainant  may  have  a 
[*Vol.  II,  167]  *special  order  founded  thereon  directing  the  bill  to  be 

(m)  Fitzbnrgh  v.  Everingham,  6  Paige,  29. 
(k)  Bank  of  Monroe  v.  Keeler,  9  Paige,  249. 


in  the  subject  matter  of  the  suit  before  the  suit  was  commenced,  can  be  raised 
only  by  plea  or  answer.     (Hathaway  v.  Scott,  11  Paige,  173.) 

The  debtor  cannot  set  up,  in  a  creditor's  suit,  any  defence  to  the  original 
demand  on  which  the  judgment  was  recovered,  nor  any  irregularity  in  its  entry, 
or  in  the  execution ;  nor  that  the  sheriff  refused  to  levy  on  property  ;  unless  the 
creditor  colluded  with  him  in  so  doing.     (Storm  v.  Waddell,  2  Sandf.  Ch.  494.) 

In  Kentucky,  full  and  explicit  discoveries,  in  answers  to  creditor's  bills,  may  be 
enforced  by  process  of  contempt.  (Code,  §  475.)  The  answers  of  all  the 
defendants  are  required  to  be  verified  by  their  own  oath,  and  not  by  that  of  an 
agent  or  attorney.     (lb.) 

(38)  In  Nesmeth  v.  Halsted,  (11  Paige,  647,)  it  was  held  that  it  is  irregular  to 
serve  the  subpoena,  in  a  creditor's  suit,  upon  the  defendant,  without  at  the  same 
time  serving  him  with  a  copy  of  the  191st  rale  of  the  court.  And  that  if  the  de- 
fendant applies  to  the  court,  at  the  first  opportunity,  after  the  time  allowed  for 
his  appearance,  the  service  of  the  subpoena,  and  all  subsequent  proceedings,  will 
be  set  aside  for  irregularity,  with  costs.  And  the  service  of  a  copy  of  the  rule 
after  the  defendant  has  been  subjected  to  the  expense  of  employing  a  solicitor, 
will  not  obviate  the  irregularity  of  neglecting  to  serve  it  at  the  time  of  serving  the 
subpoena.  But  such  irregularity  is  no  answer  to  an  application  for  the  appoint- 
ment of  a  receiver.  The  defendant  must  resort  to  a  cross  motion,  to  be  made  the 
first  opportunity,  after  entering  his  appearance.  (lb.)  The  defendant  has  twenty 
days  after  entering  his  appearance,  to  give  the  written  consent ;  and  if  he  gives 
it  within  that  time,  he  cannot  be  compelled  to  answer  the  bill,  although  the  com- 
plainant, within  the  twenty  days,  applies  for  and  obtains  the  usual  order  for  the 
appointment  of  a  receiver.     (lb.) 
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taken  as  confessed  by  the  debtor  and  referring  it  to  such  master  as 
the  court  may  designate,  to  appoint  a  receiver,  with  the  usual  powers, 
and  to  take  from  him  the  requisite  security,  (o)  (39) 

Order  for  examination  of,  and  assignment  by,  debtor.']  The  order  must 
also  direct  the  defendant  to  assign,  transfer,  and  deliver  to  the  re- 
ceiver, on  oath,  under  the  direction  of  the  master,  all  his  property,  equi- 
table interests,  things  in  action,  and  effects ;  and  that  he  appear 
before  the  master  from  time  to  time,  and  produce  such  books  and 
papers,  and  submit  to  such  examination  as  the  master  shall  direct,  in 

(o)    Kulel91. 


(39)  In  analogy  to  the  former  practice  in  chancery  appointing'  a  receiver  upon 
a  creditor's  bill,  the  judge  before  whom  proceedings  supplementary  to  execution 
are  now  pending  may  appoint  a  receiver  at  any  time  while  the  proceedings  are 
pending,  in  his  discretion.     ( Tlie  People  ex  rel.  i'itcJi  v.  Mead,  29  How.  360.) 

It  is  no  objection  to  a  motion  for  a  receiver,  and  to  an  order  for  the  examination 
of  a  defendant  on  oath  before  a  master,  in  a  creditor's  suit,  that  an  answer  upon 
the  oath  of  the  defendant  is  waived,  by  the  bill.    (Root  v.  Safford,  2  Barb.  Ch.  33.) 

As  to  the  form  of  the  order  of  reference  to  a  master  to  appoint  a  receiver.  See 
Green,  v.  Hicks,  (1  Barb.  Ch.  309.) 

It  is  a  good  objection  to  an  application  for  the  appointment  of  a  receiver,  in  a 
creditor's  suit,  that  no  execution  has  been  issued  to  the  county  in  which  the  judg- 
ment debtor  resided.  (Strange  v.  Longley,  3  Barb.  Ch.  650.)  So  is  a  positive 
statement,  in  an  affidavit,  that  no  execution  has  ever  been  returned.  ( Wright  v. 
Strong,  3  How.  Pr.  312.) 

The  defendant  cannot  avail  himself  of  the  irregularity  of  a  want  of  service  of  a 
copy  of  the  191st  rule,  as  an  answer  to  an  application  for  the  appointment  of  a 
receiver.  He  must  resort  to  a  cross  motion,  founded  on  an  affidavit  of  the  irregu- 
larity, and  due  notice  of  such  motion ;  and  the  application  should  be  made  the 
first  opportunity  after  the  defendant's  appearance  has  been  entered,  (Nesmeth  v. 
Halsted,  11  Paige,  647.)  The  complainant,  however,  is  not  bound  to  wait  twenty 
days,  after  the  entry  of  the  defendant's  appearance,  before  he  gives  notice  of  the 
application  for  a  receiver.  (lb.)  If  he  obtains  the  order  for  a  receiver,  within 
the  twenty  days,  and  the  defendant  afterwards  gives  the  written  consent,  under 
the  191st  rule,  the  complainant  must  either  abandon  his  order  and  procure  a  new 
one,  founded  upon  such  consent,  or  he  will  lose  the  benefit  of  a  discovery ;  except 
so  far  as  the  defendant  is  bound  to  answer  on  oath,  before  the  master,  as  to  the 
property  which  he  then  possesses  and  which  he  is  directed  to  deliver  over  to  the 
receiver.     (lb.) 

Where  a  fraudulent  conveyance  of  real  estate  is  established,  as  against  a  judg- 
ment debtor,  by  proceedings  upon  a  creditor's  bill  taken  as  confessed,  the  plain- 
tiff may  have  a  receiver  appointed  of  the  effects  of  the  debtor  which  he  owned  at 
the  commencement  of  the  suit ;  but  he  cannot  have  a  decree  for  the  sale  of  his 
real  estate.  As  to  that,  he  must  pursue  his  remedy  on  the  judgment.  (Hendrick- 
son  v.  Winne,  3  How.  Pr.  127.) 

Where  one  set  of  creditors  has  obtained  the  appointment  of  a  receiver,  the  court 
will  not  appoint  another  receiver,  in  the  same  matter,  on  the  application  of 
another  set  of  creditors  having  equal  rights.  (Bank  of  Mutual  Redemption  v. 
Sturgis,  9  Bosw.  608.) 

On  an  order  being  made  for  the  appointment  of  a  receiver  and  upon  the  appoint- 
ment being  completed,  the  property  subject  to  the  order  vests  in  the  receiver,  in 
equity,  as  of  the  date  of  the  order,  without  the  execution  of  any  transfer,  or  assign- 
ment. (Storm  v.  Waddell,  2  Sandf.  Ch.  494.)  Moveable  property,  subject  to 
execution,  may  be  taken  on  the  execution  of  another  creditor  at  any  time  before 
the  order  appointing  a  receiver,  but  not  afterwards.  Such  order  is  equivalent  to 
an  actual  levy.     (lb.) 
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relation  to  any  matter  which  he  might  have  been  legally  required  to 
disclose  if  he  had  answered  the  bill.(p)  (40) 

Reference  to  what  master.']  The  court  uniformly  directs  the  reference 
to  a  master  of  the  county  in  which  the  defendant  resides,  to  receive 
the  assignment  of  his  property  and  to  .take  his  examination ;  unless 
there  are  special  circumstances  in  the  case  rendering  a  reference  to  a 
master  in  some  other  county  necessary  or  proper,  (q) 

Examination  of  defendant  and  witnesses.]  The  examination  under 
the  order  of  reference,  whether  obtained  under  the  191st  rule,  or  other- 
wise, is  to  be  directed  to  the  end  of  ascertaining  what  property  is  in 
the  possession  of  the  debtor,  or  under  his  control ;  for  the  purpose  of 
seeing  whether  it  is  all  delivered  over  to  the  receiver.  And  the  mas- 
ter may  also  examine  witnesses  in  order  to  ascertain  whether  there  is 
any  property  in  the  hands  of  other  persons,  to  which  the  receiver  is 
entitled  under  the  order.  But  the  defendant  is  only  bound  to  answer 
such  interrogatories  as  relate  to  the  subject  of  the  proceeding  before 
the  master.  (7-)  (41) 

(p)  Enle  191. 

(q)  Bank  of  Monroe  v.  Keeler,  9  Paige,  249. 

(»•)  Fitzbnrgn  v.  Everingham,  6  id.  29. 

(40)  In  Ohio,  after  an  execution  against  the  property  of  a  judgment  debtor  has 
been  returned  unsatisfied,  in  whole  or  in  part,  a  discovery  may  be  obtained  from 
Mm,  as  to  his  property,  by  means  of  an  examination,  before  a  judge  or  referee, 
at  a  time  and  place  specified  in  the  order.  (Code,  §  459.)  By  §  460,  after  the 
issuing  of  an  execution  against  property,  and  upon  proof  that  the  judgment 
debtor  has  property  which  he  unjustly  refuses  to  apply  towards  the  satisfaction 
of  the  judgment,  he  may  be  required  by  order  of  the  court,  or  a  judge,  to  appear 
and  answer  concerning  the  same.  And  such  pi-oceedings  may  thereupon  be  had, 
for  the  application  of  the  property  of  the  judgment  debtor,  towards  the  satisfac- 
tion of  the  judgment,  as  are  prescribed  in  the  same  chapter. 

The  Code  of  Kansas  contains  the  same  provisions,  (§§  471,  472 ;)  also  the  Codes 
of  Wisconsin,  (§  202 ;  Rev.  Stat.  795 ;)  and  Minnesota,  (§§  122,  123 ;  Pub.  Stat,  of 
1858,  p.  574.) 

In  Kentucky,  the  court  may  enforce  the.  surrender  of  the  money,  or  securities 
therefor,  or  of  any  other  property  of  the  defendant  in  the  execution,  which  may 
be  discovered  in  the  action  ;  and,  for  this  purpose,  may  commit  to  jail  any  defend- 
ant or  garnishee  failing  or  refusing  to  make  such  surrender,  until  it  shall  be  done, 
or  the  court  is  satisfied  that  it  is  out  of  his  power  to  do  so.     (Code,  §  478.) 

(41)  Under  the  usual  order  of  reference  to  appoint  a  receiver,  in  a  creditor's  suit, 
the  complainant  is  not  authorized  to  examine  the  defendant  for  the  mere  purpose 
of  ascertaining  whether  he  had  not  made  a  fraudulent  assignment  of  his  property, 
previous  to  the  commencement  of  the  suit ;  unless  such  property  is  still  in  the 
possession  or  under  the  control  of  the  defendant.  (Green  v.  Hicks,  1  Barb.  Ch. 
309.)  The  complainant  is  not  authorized  to  examine  the  defendant,  or  any  other 
person,  as  to  matters  not  relating  to  the  appointment  of  the  receiver,  or  to  the 
ascertainment  of  the  possession,  nature,  situation,  value,  character  or  other  par- 
ticulars of  the  property  which  is  to  be  assigned  to  the  receiver,  or  to  be  delivered 
to  such  receiver,  by  the  defendant.  (lb. )  What  questions  the  defendant  is  bound 
to  answer,  on  his  examination  before  a  master,  upon  such  an  order  of  reference  ; 
and  what  property  he  may  be  directed,  by  the  master,  to  assign  and  deliver  over 
to  the  receiver.     (lb.) 

It  is  no  objection  to  proceeding  in  the  examination  of  a  judgment  debtor,  after 
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If  illegal  or  improper  questions  are  put  to  him,  he  is  not  bound  to 
answer  them,  but  may  appeal  from  the  decision  of  the  master  to  the 
court. (s)  But  if  he  improperly  refuses  to  answer  questions  which  are 
relevant  and  proper,  he  will  be  compelled  to  pay  the  costs  of  an  appli- 
cation to  the  court  to  compel  him  to  answer ;  and  he  may  be  otherwise 
punished  for  the  contempt. (t) 

The  complainant  may  also  examine  witnesses  before  the  master,  as 
to  the  property  of  the  defendant,  or  as  to  any  other  matter  charged  in 
the  bill  and  not  admitted  by  the  defendant  on  such  examination,  (u) 

(s)  Id.  ib.    Gihon  v.  Albert,  7  Paige,  278. 
it)    Gihon  v.  Albert,  supra. 
(m)  Rule  191. 

the  return  of  an  execution  unsatisfied,  that  another  execution  has  been  issued,  and 
levied  on  personal  property;  unless  it  is  clear  that  such  levy  will  be  effectual  to 
satisfy  the  judgment.  (Sale  v.  Lawson,  4  Sandf.  718.)  The  Constitution  is  not 
violated  by  the  power  given  to  a  county  judge  to  make  an  order  for  the  exami- 
nation of  the  judgment  debtor,  after  the  return  of  an  execution.     (lb.) 

The  judgment  creditor,  whether  upon  a  creditor's  bill  or  in  proceedings  supple- 
mentary to  execution,  being  obliged  to  exhaust  his  remedy  at  law,  in  order  to 
entitle  him  to  equitable  relief,  the  ultimate  decision  of  the  court  or  judge,  in  both 
proceedings,  is  res  judicata,  upon  the  facts.  Hence,  whenever  such  adjudication 
has  been  made,  no  order  for  the  examination  of  the  debtor  should  be  granted,  unless 
the  moving  affidavits  show  that  he  has  subsequently  acquired  property ;  or  an 
alias  execution  has  been  issued  and  returned  nulla  bona ;  or  new  facts,  which 
have  come  to  the  knowledge  of  the  defendant.  {Carter  v.  Clarke,  7  Rob.  43.) 
But  where,  before  any  such  adjudication  is  made,  the  proceedings  are  voluntarily 
withdrawn  from  the  consideration  of  the  judge,  and  terminated  in  limine,  by  the 
mutual  consent  and  agreement  of  the  parties,  they  constitute  no  bar  to  proceed- 
ings under  a  second  order.     (lb. ) 

The  light  to  a  discovery,  in  proceedings  supplementary  to  execution,  by  an 
examination  of  the  judgment  debtor,  is  given  whenever  an  execution  has  been 
returned  unsatisfied  in  whole  or  in  part.  The  right  is  unqualified,  and  the  only 
condition  is  the  return  of  the  execution  unsatisfied.  (Owen  v.  Dupignac,  9  Ab. 
180  ;  S.  C.  17  How.  Pr.  512.  See  Sackett  v.  Newton,  10  id.  560.)  If  the  order  for 
an  examination  is  obtained  before  the  return  of  the  execution,  the  proceedings 
will  be  dismissed.  (Single  v.  Bonneau,  2  Sandf.  679.)  But  fractions  of  a  day  will 
not  be  considered  in  such  a  case.     (Jones  v.  Porter,  6  How.  Pr.  286.) 

Where  a  defendant  in  a  creditor's  suit  had  been  summoned  to  attend  before  the 
master,  under  the  usual  order  of  reference  to  appoint  a  receiver,  etc.,  and  had 
assigned  and  delivered  over  his  property  to  such  receiver,  on  oath,  and  had  been 
examined  on  oath,  as  to  the  same  ;  held,  that  the  power  of  the  master,  under  the 
order,  was  spent ;  and  that  he  had  no  right,  after  the  defendant  had  once  com- 
pleted his  examination,  to  issue  a  new  summons  to  compel  such  defendant  to 
attend  before  him,  for  a  further  examination,  without  a  new  order  of  the  court. 
(Hudson  v.  Plets,  11  Paige,  180.)  Where  the  defendant  has  once  been  sworn, 
before  the  master,  to  answer  as  to  his  property,  etc.,  which  is  to  be  delivered  to 
the  receiver,  it  is  not  necessary  or  proper  to  swear  him  a  second  time,  upon  an 
adjourned  examination  ;  but  the  complainant  should  proceed  to  examine  him  fur- 
ther, upon  the  oath  already  taken  by  him.  (lb.)  The  master,  upon  such  a 
reference,  has  no  right  to  adjourn  the  same  indefinitely,  without  the  consent  of  the 
defendant,  and  to  summon  the  latter  again  before  him  at  a  future  day.  But  he 
should  require  the  complainant  to  proceed,  with  all  reasonable  diligence,  to  close 
the  examination  of  the  defendant,  so  that  such  defendant  may  be  discharged  from 
farther  attendance  on  the  reference.  (lb.)  Where  the  property  of  the  defendant 
has  been  assigned  and  delivered  to  the  receiver,  and  has  been  sold  by  him,  the 
complainant  has  no  right  to  examine  the  defendant,  on  the  reference  before  the 
master,  as  to  the  title  to  such  property.     (lb.) 
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*The  expense  of  taking  down  the  defendant's  exam-  [*Vol.  II,  168] 
ination  by  the  master  must  be  paid  by  the  complainant,  in  the  first 
instance,  and  may  be  taxed  and  allowed  to  him  as  a  part  of  the  neces- 
sary costs  in  the  suit.(v) 

Assignment  and  delivery  of  properly  by  defendant.']  Under  the  usual 
order  of  reference  to  appoint  a  receiver,  the  defendant  must  execute  a 
formal  assignment  to  the  receiver,  although  he  denies  that  he  has  any 
property.(tt))  And  the  fact  that  he  has  neglected  to  execute  an  assign- 
ment, is  no  ground  for  the  master's  refusal  to  direct  him  to  deliver 
over  his  property,  (a;)  The  defendant  cannot  be  required,  however,  to 
deliver  over  property  which  he  swears  is  not  in  his  possession  or  under 
his  control. (y)  (42) 

iv)  Rule  191. 

(w)  Chipman  v.  Sabbaton,  7  Paige,  47. 

(x)  EldvccJ  v.  Hall,  9  itl.  U40. 

iy)  Fitzburgh  v.  Everingham,  supra. 


(42)  Where  a  defendant,  in  a  creditor's  bill,  is  directed  to  assign  his  property  to 
a  receiver,  under  the  direction  of  a  master,  it  is  neither  necessary  nor  proper  for 
the  master,  in  settling-  the  form  of  the  assignment,  to  insert  an  exception  therein 
of  property  held  in  trust  for  the  defendant,  and  which  has  proceeded  from  some 
other  person.     (Dec/raw  v.  Olason,  11  Paige,  136.) 

As  to  what  property  the  defendant  may  be  directed,  by  the  master,  to  assign 
and  deliver  over  to  the  receiver.  See  O-reen  v.  Hicks,  (1  Barb.  Ch.  309.)  The 
assignment  need  not  contain  a  reservation  of  property  which  the  defendant  holds 
merely  in  the  character  of  trustee  for  others,  upon  a  valid  trust,  and  in  which 
property  he  has  no  beneficial  interest.  Nor  is  it  necessary  that  the  assignment 
should  except  property  which  the  defendant  has  already  assigned  to  a  receiver, 
appointed  in  a  previous  suit.  (Cagger  v.  Howard,,  1  Barb.  Ch.  368.)  But  such 
assignment  should  contain  an  exception  of  such  property  as  is  by  law  exempted 
from  sale  on  execution  ;  where  it  is  made  to  appear  to  the  master  that  the  defend- 
ant is  entitled  to  have  any  part  of  his  property  thus  exempted ;  and  this  notwith- 
standing the  general  language  of  the  order  of  reference.     (lb.) 

The  practice,  in  creditors'  suits,  on  delivering  to  a  receiver,  the  effects  which 
are  in  the  possession  or  under  the  control  of  the  judgment  debtor,  is  stated  in 
Dickerson  v.  Van  Tine,  (1  Sandf.  724.)  The  referee  should  decide  what  effects  are 
to  be  delivered,  specifying  the  same,  particularly.  If  the  articles  be  ponderous, 
he  should  fix  a  time  for  the  debtor  to  attend  at  the  place  where  they  are  situated, 
and  deliver  the  same  to  the  receiver.  (lb.)  If  the  debtor  omits  or  refuses  to 
comply  with  the  referee's  direction  to  deliver  property  to  the  receiver,  the  plain- 
tiff may  proceed  by  attachment,  to  compel  such  delivery.  (lb.)  The  receiver 
acts  as  the  officer  of  the  court,  under  its  direction.  He  is  not  to  resort  to  force,  or 
to  measures  tending  to  produce  violence.  (lb.)  Where  the  defendant  is  entitled 
to  the  exemptions  provided  by  the  statute,  in  favor  of  householders,  the  referee 
should,  in  his  directions  for  the  delivery  of  household  furniture,  specify  and  ex- 
cept, or  otherwise  designate,  the  furniture  which  is  to  be  left  with  the  debtor,  as 
being  exempt.  (lb.)  What  is  necessary  furniture,  is  to  be  determined  relatively, 
by  reference  to  the  circumstances  of  the  case.  The  debtor  may  retain,  as  and  for 
the  specific  exemption,  articles  which  he  has  had  in  common  use  in  his  family,  and 
which  were  reasonable  and  proper  for  him  and  them,  in  their  station  in  life.    (lb.) 

The  exception  of  articles  exempt  from  execution,  in  an  assignment  under  a  cred- 
itor's bill,  is  valid,  although  the  debtor  made  an  assignment,  previously,  which 
included  such  articles,  and  which  has  been  set  aside  as  void,  as  against  the  cred- 
itors.    (Sheldon  v.  Weeks,  7  N.  Y.  Leg.  Obs.  57.) 
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The  assignment  is  only  necessary  to  enable  the  receiver  to  enforce 
his  rights. (2) 

Injunction.]  The  return  of  the  execution  unsatisfied  pre-supposes 
that,  the  property  of  the  defendant,  if  he  has  any,  will  be  misapplied, 
and  entitles  the  complainant  to  an  injunction  in  the  first  instance,  to 
prevent  the  defendant  from  disposing  of  it.(a)  The  writ  is  allowed 
and  issued  in  the  same  manner  as  in  other  cases. 

After  the  bill  has  been  taken  as  confessed  by  the  defendant,  for 
want,  of  appearance,  an  application  for  an  injunction  may  be  made 
ex  parte  and  without  notice  to  him.  (b) 

A  special  clause  may  be  inserted  in  it  restraining  the  debtor  from 
confessing  judgment  for  the  purpose  of  giving  any  other  creditor  a 
preference  over  the  complainant,  or  from  doing  any  other  act  to  enable 
other  creditors  to  obtain  the  property  of  the  debtor  which  the  com- 
plainant was  unable  to  discover,  or  reach  by  execution,  (c) 

But  such  injunction  will  not  prevent  the  debtor  from  receiving  and 
applying  the  proceeds  of  his  subsequent  earnings  to  the  support  of 
himself  or  of  his  family,  or  to  defray  the  expenses  of  the  suit ;  or  pre- 
vent him  from  complying  with  any  order  of  this  court  made  in  any 
other  cause,  to  assign  and  deliver  his  property  and  effects  to  a  receiver ; 
or  restrain  him  from  making  the  necessary  assignment  to  obtain 
his  discharge  under  the  insolvent  laws ;  unless  an  express  provision  to 
that  effect  is  contained  in  it.(cZ)  (43) 

*Nor  will  the  injunction  prevent  any  other  creditor  [*Vol.  II,  169] 

{z) '  The  Albany  City  Bank  v.  Sohermerhorn,  1  Clarke,  297. 
(a)  Bloodgood  v.  Clark,  4  Paige,  577.     Candler  v.  Pettit,  1  id.  168. 
i      (6)  Austin  y.  Figueira,  7  id.  56. 

(c)  Rule  195. 

(d)  Idem. 


(43)  Nor  is  it  a  breach  of  the  injunction,  usually  granted  upon  a  creditor's  bill, 
for  the  defendant  to  sue  for  an  injury  or  tort  in  relation  to  his  exempt  property ; 
for  the  reason  that  a  creditor's  bill  will  not  reach  property  of  that  natiu-e.  (Hudson 
v.  Plets,  11  Paige,  180.) 

"Where,  after  the  filing  of  a  creditor's  bill,  the  defendant  is  let  in  to  defend  in 
the  action  at  law,  the  judgment  being  left  to  stand  as  security  to  the-  adverse 
party,  the  proper  course  is  to  stay  the  proceedings  in  the  court  of  chancery,  until 
the  final  decision  of  the  court  of  law,  upon  the  new  trial,  is  ascertained.  The 
injunction  in  the  creditor's  suit  should  be  retained  until  that  time,  also  ;  unless  the 
defendant  chooses  to  give  security  to  pay  whatever  sum  may  be  recovered  against 
him  in  the  action  at  law,  together  with  the  costs  in  the  creditor's  suit.  But  if  such 
injunction  is  dissolved  by  the  court,  upon  motion,  a  new  injunction,  founded  upon 
the  second  verdict,  ought  not  to  be  granted,  except,  upon  new  facts.  (Drew  v. 
Dwyer,  1  Barb.  Ch.  101.) 

Where  the  complainant  has  sworn  positively,  in  his  bill,  that  an  execution  has 
been  issued  to  the  county  in  which  the  judgment  debtor  resided,  an  injunction 
granted  in  the  suit  will  not  be  dissolved  upon  a  simple  affidavit  contradicting 
that  allegation.     The  defendant  must  put  in  his  answer  denying  the  statement, 
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from  levying  upon  such  property  of  the  debtor  as  he  may  be  able  to 
find  and  to  reach  by  execution,  previous  to  the  entry  of  an  order  for 
sequestration,  or  for  the  appointment  of  a  receiver.(e) 

Staying  proceedings.']  In  a  proper  case,  the  proceedings  in  a  cred- 
itor's suit  will  be  stayed  a  sufficient  length  of  time,  to  enable  the 
defendant  to  apply  to  the  court  of  law  for  an  order  to  set  aside  the 
judgment  or  execution. (/)  (44) 

Where  several  creditors'  bills  are  filed  against  the  same  defendant, 
as  soon  as  a  decree  is  obtained  in  either  suit,  for  the  benefit  of  all  the 
creditors,  the  proceedings  in  all  the  other  suits  may  be  stayed  ;  if  no 

(e)  Rnle  195. 

(/)  Saudford  v.  Sinclair.  8  Paige,  373.    Piatt  v.  CadweU,  9  id.  386. 


and  then  move  to  dissolve  the  injunction,  on  bill  and  answer.     (Strange  v.  Long- 
ley,  3  Barb.  Ch.  650.) 

A  creditor  cannot  maintain  an  action  at  law,  with  the  benefit  of  a  levy  by 
attachment,  for  the  collection  of  his  debt,  and  also  maintain  an  equitable  action, 
at  the  same  time,  for  the  purpose  of  setting'  aside  an  alleged  fraudulent  judgment 
against  his  debtor,  and  for  an  injunction  to  restrain  the  payment  to  him  of  the 
money  arising  from  the  sale  on  the  execution.  (Mills  v.  Block,  30  Barb.  549.) 
He  must  wait  until  he  establishes  his  claim  by  a  judgment,  or  other  equitable 
relief,  against  the  judgment  alleged  to  be  fraudulent.     (lb.) 

The  answer  of  a  defendant,  denying  that  he  has  any  property,  or  interest  in 
any  property,  or  choses  in  action,  is  not  sufficient  ground  for  dissolving  the 
ordinary  injunction,  restraining  him  from  disposing  of  his  property.  (New  v. 
Bame,  10  Paige,  502.)  Nor  will  the  injunction  issued  in  a  suit  for  the  recovery 
of  a  sum  less  than  $100  be  dissolved  upon  the  coming  in  of  an  answer  denying 
that  the  defendant  has  property  to  that  amount.     (Sage  v.  Quay,  Clarke,  347.) 

The  ordinary  injunction  upon  a  creditor's  bill,  will  not,  unless  it  contains  a 
special  clause  to  that  effect,  prevent  the  defendant  from  confessing  a  judgment  in 
favor  of  a  bona  fide  creditor,  instead  of  driving  him  to  a  suit ;  though  he  knows 
that  such  creditor  intends  to  levy  on  the  property.  (Lansing  v.  Boston,  7  Paige, 
364.)  But  where  the  debtor,  in  such  a  case,  procm-ed  an  execution  to  be  issued 
against  him,  his  attorney  acting  as  agent  .of  the  plaintiff  in  the  execution,  he  was 
held  to  have  violate'd  the  injunction.     (lb.) 

"Where  the  injunction  issued  upon  a  creditor's  bill  was  directed  to  persons  who 
were  not  parties  to  the  suit,  it  was  held  to  be  inoperative  as  to  such  persons,  ex- 
cept as  notice  ;  and  the  court  refused  to  modify  it.     (Sage  v.  Quay,  Clarke,  347.) 

Pending  a  creditor's  bill  to  subject  the  real  estate  of  a  deceased  debtor,  the 
court  will  restrain  the  heirs,  by '  injunction,  from  cutting  and  carrying  away 
timber  from  the  land,  to  prevent  a  loss  to  the  creditors.  (Tessier  v.  Wyse,  3 
Bland.  28.) 

A  measurer  in  the  custom-house  assigned  his  salary  for  one  month,  before  it 
became  due,  and  gave  a  draft  for  the  same  on  the  disbursing  officer,  and  the 
same  was  deposited  with  him.  Held,  that  such  salary  could  not  afterwards  be 
reached  by  a  creditor's  bill;  and  that  it  was  not  a  violation  of  an  injunction 
served  on  the  defendant  for  him  to  indorse  a  check  which  was  necessary  to  enable 
the  assignee  to  receive  the  month's  salary  from  the  disbursing  officer.  (Ireland 
v.  Smith,  1  Barb.  419.) 

(44)  Where  a  creditor's  bill  is  filed,  and  the  defendant  is  subsequently  let  in  to 
defend  in  the  action  at  law,  the  judgment  being  left  to  stand  as  security  to  the 
adverse  party,  the  proper  course  is  to  stay  the  proceedings,  in  the  court  of  chan- 
cery, until  the  final  decision  of  the  court  of  law,  upon  the  new  trial,  is  ascertained. 
(Drew  v.  JDwyer,  1  Barb.  Ch.  101.) 
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other  relief  can  be  obtained  in  such  other  suits  than  could  be  had 
under  the  decree  already  made.(p') 

Right  of  other  creditors  to  come  in.]  Where  a  creditor  files  a  bill  in 
behalf  of  himself  and  all  others  who  may  come  in  and  participate  in 
the  burthens  and  the  benefits,  the  others  are  allowed  to  come  in  at  any 
time,  either  before  or  after  the  decree  ;  (h)  until  the  fund  is  actually 
distributed  and  paid  out ; .  upon  a  sufficient  excuse  shown  for  not 
coming  in  before  the  master  in  due  season,  and  on  payment  of  the 
costs  occasioned  by  the  delay,  if  any.(i)  (45) 

A  creditor  coming  in  under  the  decree  takes  the  position  of  a  com- 
plainant. (A) 

Complainant's  right  to  discontinue.]  Where  a  creditor  files  a  bill  in 
behalf  of  himself  and  all  others  who  shall  come  in  and  prove  their 
debts  under  the  decree,  and  contribute  to  the  expenses  of  the  suit,  he 
may  discontinue  his  suit  at  any  time  before  there  has  been  a  decree 
therein  for  the  benefit  of  himself  and  the  others  creditors. (I)  (46)  But 
after  a  decree,  he  cannot  deprive  the  other  persons  of  the  same  class  of 
the  benefit  of  the  decree,  if  they  think  fit  to  prosecute  it.(rn) 

(,<;)  Inne9  v.  Lansing,  7  id.  584. 

(ft)  Strike  v.  McDonald,  2  Har.  &  Gill.  191. 

(i\  Wilder  v.  Keeler,  3  Paige,  164. 

(*)  Williamson  v.  Wilson,  1  Bland,  434. 

(I)   Innes  v.  Lansing,  7  Paige,  5S3.    Wood  v.  Westfall,  1  Tonnge,  305. 

(m)  Handi'ord  v.  Stoae,  2  Sim.  &  Stn.  196. 


(45)  Though  a  bill  against  a  personal  representative,  to  recover  a  debt  due  from 
a  deceased  debtor,  is  not  alleged  to  be  on  behalf  of  the  plaintiff  and  all  others 
standing  in  the  same  situation,  a  general  decree  may  be  made  for  the  benefit  of 
all  the  creditors,  if  it  appears  by  the  answer,  only,  that  the  estate  is  insolvent, 
and  that  there  are  other  creditors  entitled  to  be  paid  ratably  with  the  plaintiff; 
unless  the  bill  is  filed  by  several  creditors  having  distinct  claims.  (Dias  v. 
Boucliaud,  10  Paige,  445.) 

After  a  creditor's  bill  has  been  filed,  other  creditors  may  come  in,  on  petition, 
before  answer  filed.     (The  Bank  v.  Dugan,  2  Bland,  254.) 

A  creditor's  bill  will  not  be  dismissed  on  the  motion  of  one  of  the  plaintiffs,  the 
other  objecting,  after  other  creditors  have  come  in  and  proved  their  demands,  and 
a  distribution  of  a  part  of  the  fund  has  been  decreed.  (Muldrow  v.  Du  Bose,  2 
Hill  Ch.  375.) 

(46)  "Where  a  creditor's  bill  purports  to  be  filed  by  the  plaintiffs  in  behalf  of 
themselves  and  all  other  judgment  creditors  who  may  desire  to  come  in  and  par- 
ticipate in  the  benefits  of  the  suit,  this  will  not  give  the  latter  creditors  the  right  to 
an  order  that  they  be  deemed  plaintiffs  from  the  beginning  of  the  suit ;  nor  that 
the  suit  shall  not  be  discontinued,  by  the  original  plaintiffs,  unless  the  judgments 
of  the  latter  creditors  shall  be  first  paid.  (Mattison  v.  Demarest,  19  Ab.  356  ;  S. 
C.  1  Rob.  717.)  In  such  a  case  the  plaintiffs  and  defendants  may  prosecute  and 
defend  without  regard  to  the  other  creditors,  until  judgment ;  and  the  plaintiffs 
may  discontinue  the  action  when  their  judgment  is  paid  by  the  defendants.     (lb.) 

One  or  two  creditors  may  proceed  in  equity  to  vacate,  conveyances  void  by  the 
statute  of  frauds ;  and  if  successful,  the  fund  will  be  retained  until  all  the  creditors 
can  be  notified  to  come  in  and  assert  their  claims.  (Birely  v.  Staley,  5  Gill  & 
J.  432.) 
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Dismissing  bill  on  payment  of  debt.}  The  defendant,  at  any  time 
before  a  decree  rendered  for  the  benefit  of  the  complainant  and  other 
creditors,  has  the  right  to.  have  the  bill  dismissed,  upon  paying  what 
is  due  to  the  complainant,  with  interest  and  costs.(ra) 

Amending  bill.]  Creditors'  bills  may  be  amended,  of  course,  in  the 
[*Vol.  II,  170]  *same  manner  as  bills  not  sworn  to,  if  the  amend- 
ments are  merely  in  addition  to,  and  not  inconsistent  with,  what  is 
contained  in  the  original  bill.  But  the  amendments  must  be  verified 
by  oath,  in  the  same  manner  as  the  bill  is  required  to  be  verified,  (o)  (47) 

Thus,  if  the  complainant  has,  through  inadvertence,  neglected  to 
state  that  the  execution  was  issued  to  the  sheriff  of  the  county  in 
which  the  defendant  resided,  he  may  amend.(p)  So  if  the  bill  states 
erroneously  that  the  execution  directed  a  levy  on  the  real  estate  of 
which  the  defendant  was  seized  on  the  23d  of  March,  Avhen  the  judg- 
ment was  docketed  on  the  1st  of  March,  the  execution  being  correct 
in  that  respect,  the  bill  may  be  amended  so  as  to  conform  to  it.(g) 

Receiver.']  We  have  already  stated  when  a  receiver  will  be  appointed 
in  a  creditor's  suit ;  and  the  manner  of  applying  for  and  appointing 
him.(r)  It  will  not  be  necessary,  therefore,  to  go  into  the  subject  in 
this  place.(48) 

(«)  Innes  v.  Lansing,  supra. 

(o)  En]  e  190. 

ip)  Williams  v.  Hogcboom,  8  Paige,  469. 

(</)  Baggot  v.  Eagleston,  1  Hoff.  Rep.  377. 

(r)  Vol.  I,  pa.  5H9. 


(47)  Where,  subsequent  to  the  commencement  of  a  creditor's  suit  againt  the 
defendant,  the  complainants'  solicitor  discovered  that  a  creditor's  hill  had  previ- 
ously been  filed  by  them  upon  one  of  the  judgments  set  forth  in  said  bill,  and  that 
the  suit  thus  commenced  was  still  pending- ;  and  the  complainants  amended  the  bill 
in  the  last  suit,  by  leaving-  out  all  the  statements  therein  relative  to  that  judg- 
ment, and  the  issuing  and  return  of  the  execution  unsatisfied,  leaving  the  amended 
bill  to  stand  as  an  ordinary  creditor's  bill,  founded  upon  the  other  judgment  only, 
with  the  original  jurat  attached  thereto ;  but  the  amendments  were  properly 
sworn  to,  for  the  purpose  of  verifying  the  bill  as  amended  ;  Held,  that  the  amend- 
ment was  one  which  could  be  made  of  course,  under  the  provisions  of  the  190th 
rule.  And  that  to  authorize  such  an  amendment  of  a  creditor's  bill,  no  rule  or 
order  to  amend  is  necessary ;  although  an  injunction  has  been  issued.  (Corning  v. 
&Mtibin8,  1  Barb.  Ch.  589.) 

(48)  Irregularities  in  the  proceedings  in  a  court  of  law  can  only  be  objected  to 
there.  They  cannot  be  taken  into  consideration  in  the  court  of  chancery,  in  a 
creditor's  suit  brought  upon  the  judgment  at  law.  (Barnard  v.  Darling,  1  Barb. 
Ch.  218.) 

A  suit  upon  a  creditor's  bill  cannot  be  further  proceeded  in  against  a  defend- 
ant, after  he  has  obtained  his  discharge  as  a  bankrupt ;  unless  the  complainant 
intends  to  contest  the  validity  of  the  discharge  for  the  purpose  of  obtaining  a 
personal  decree  against  the  bankrupt.  If  he  merely  wishes  to  proceed  ag-ainst 
the  property,  which  has  passed  to  the  assignee  in  bankruptcy,  subject  to  his  prior 
claim  thereon,  he  must  revive  the  suit  against  the  assignee  alone ;  stating  the 
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discharge  of  the  bankrupt  as  a  ground  for  proceeding  no  further  in  the  suit 
against  him  as  a  party.     (Penniman  v.  Norton,  1  Barb.  Ch.  246.) 

Although  several  judgment  creditors,  having  separate  judgments,  may  join  in 
an  equitable  action  to  set  aside  fraudulent  conveyances  made  by  the  common 
judgment  debtor,  and  also  to  recover  any  other  equitable  interests  he  may  have, 
yet  if  the  action  fails  as  an  equitable  one,  it  cannot  then  be  turned  into  an  action 
at  law.     (Sage  v.  Mosher,  28  Barb.  288.) 

If  a  party  brings  a  creditor's  action  for  himself  and  such  others  as  choose  to 
come  in,  prior  to  the  final  decree,  by  contributing  to  the  expenses  of  the  action, 
and  other  creditors  do  appear  before  the  referee,  on  the  accounting,  and  prove 
their  debts  and  except  to  the  referee's  report,  the  latter  creditors  will  be  entitled 
to  notice  of  an  application  for  judgment  upon  the  referee's  report,  irrespective  of 
the  question  whether  they  are  parties  to  the  action  or  not.  {Anon.  18  Ab.  87.) 
And  if  the  attorney  for  the  original  party  enters  a  judgment  without  giving  the 
objecting  creditors  notice,  and  without  giving  them  a  chance  to  be  heard  on  their 
exceptions,  the  judgment  will  be  set  aside,  on  their  motion.     (lb.) 

It  is  not  the  practice  of  courts  of  equity  to  direct  a  sale  of  real  estate,  under  a 
decree  upon  a  creditor's  bill,  where  the  legal  remedy  is  adequate.  (Sendrickson 
v.  Winne,  3  How.  Pr.  127.)  Although  several  defendants  admit  all  the  allega- 
tions and  charges  in  a  creditor's  bill,  yet  they  do  not  thereby  consent  that  any 
other  than  an  appropriate  decree  shall  be  entered ;  and  the  court  will  see  that 
none  other  is  entered.     (lb.) 

In  an  action  to  set  aside,  as  fraudulent,  a  transfer  of  personal  property  by  a 
judgment  debtor,  the  quantity  and  kind  of  goods,  and  the  character  of  debts,  as 
well  as  the  amount  of  proceeds,  should  either  be  proved,  on  the  trial,  or  left  for 
determination  by  a  referee  ;  and  the  court,  in  the  meantime,  should  render  a  con- 
tingent judgment,  dependent  upon  the  amount  found  due  by  the  referee.  (Kaupe 
v.  Bridge,  2  Rob.  459.) 

Where  the  complaint,  in  a  creditor's  suit,  alleges  the  fraudulent  conveyance  of 
a  farm  by  the  judgment  debtor,  and  that  he  has  property,  equitable  interests, 
debts  and  securities,  and  choses  in  action,  which  he  owns  or  has  some  interest  in, 
and  asks  that  such  debtor  be  decreed  to  apply  all  property  belonging  to,  or  held 
in  trust  for  him,  or  in  which  he  has  any  interest,  to  the  payment  of  the  judgment, 
and  that  the  conveyance  be  adjudged  to  be  void,  and  the  title  of  the  farm  to  be  in 
the  judgment  debtor,  and  the  judgment  a  lien  thereon ;  and  that  a  receiver  be 
appointed,  etc.,  if  it  be  found  that  the  conveyance  was  bona  fide,  but  that  the 
grantee  gave  a  mortgage  in  part  payment,  which  is  unpaid,  and  belongs  to  the 
judgment  debtor,  the  court  may  decree  that  such  grantee  pay  the  mortgage  to 
the  receiver ;  although  no  mention  of  the  mortgage  is  made  in  the  bill,  or  prayer 
for  relief.     (Durand  v.  Hankerson,  39  N.  Y.  287  ;  S.  C.  7  Trans.  Ap.  184.) 

If  several  creditors'  suits  are  pending  at  the  same  time,  a  decree  may  be  made 
in  the  one  first  ready  for  hearing,  though  it  be  not  the  suit  first  brought.  (Ste- 
phenson v.  Tavemers,  9  Gratt.  398.)  , 

Although  a  bill  is  filed  by  a  creditor  at  the  instance  of  himself  and  all  others 
who  may  wish  to  come  in,  it  is,  nevertheless,  up  to  the  time  of  the  decree,  a  suit 
only  between  party  and  party.  Up  to  that  time,  the  plaintiff  may  make  any 
disposition  of  the  case  which  he  sees  fit ;  and  the  defendant,  who  is  the  debtor, 
may  tender  satisfaction,  and  compel  him  to  accept  it.  (McDougald  v.  Dougherty, 
11  Geo.  570.) 
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BILL  FOR  FORECLOSURE  OF   MORTGAGE  AND   SALE   OF 

PREMISES. 

Sect.  1.  When  Proper  ;  and-  Effect  of  Filing. 

2.  Parties. 

3.  Frame  of  Bill. 

4.  Proceedings  thereon. 

5.  Hearing  and  Decree. 

6.  Execution  for  Deficiency. 


SECTION    I. 

WHEN   PROPER  ;    AND   EFFECT   OF   FILING 

The  object  of  a  bill1  of  foreclosure  is  to  enable  the  mortgagee  to 
have  the  mortgaged  premises  sold,  in  order  to  get  his  mortgage  money, 
interest,  and  expenses,  and  that  the  mortgagor  and  all  persons  claim- 
ing or  to  claim  from  or  under  him  be  forever  barred  of  and  from  all 
equity  of  redemption  in  the  mortgaged  premises. (a)  (1) 

(a)  Blake,  56. 


(1)  Where  one  is  the  holder  of  two  mortgages  upon  the  same  premises,  given 
by  the  same  mortgagor,  and  to  the  same  mortgagee,  the  practice  of  the  court  of 
chancery  does  not  authorize  him  to  file  two  separate  bills,  to  foreclose  such 
mortgages.  (Roosevelt  v..Ellitkorp,  10  Paige,  415.)  And  it  has  been  held,  in 
California,  that  the  holder  of  two  mortgages  on  the  same  property,  which  is 
indivisible,  of  which  one  only  is  due,  may  sue  for,'  and  have  a  decree  for,  the 
foreclosure  of  both,  which  cannot  be  defeated  if,  upon  the  second  becoming  due 
before  the  decree,  the  mortgagor  tenders  the  money  due  upon  the  first.  (Haio- 
Mns  v.  Hill,  15  Cal.  499.)  But  it  seems  that  in  Massachusetts,  when  the  same 
person  has  two  distinct  mortgages,  given  to  secure  two  distinct  debts  of  the  same 
mortgagor,  the  mortgages  cannot  be  united  in  one  suit,  under  the  Revised 
Statutes,  (ch.  107,)  so  as  to  authorize  one  consolidated  conditional  judgment. 
(Peck  v.  Hapgood,  10  Met.  172.)  Yet  it  is  held,  in  Pierce  v.  Balkam,  (2  Cush. 
374, )  that  the  assignee  of  two  mortgages  upon  the  same  land,  made  by  the  same 
mortgagor,  at  different  times,  to  different  mortgagees,  may  unite  them  in  one 
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action  of  foreclosure,  and  recover,  therein,  a  conditional  judgment,  specifying-  the 
amount  due  on  each,  and  that  unless  both  sums  are  paid  within  two  months,  the 
plaintiff  shall  have  his  execution  for  possession. 

The  statute  of  Massachusetts,  relating  to  the  foreclosure  of  mortgages,  applies 
only  to  legal  mortgages.     (Wyman  v.  Babcock,  2  Curtis  C.  C.  386.) 

For  all  substantial  purposes,  the  mortgagor  in  possession  and  those  who  have 
derived  title  to  the  mortgaged  premises,  or  to  any  interest  therein,  under  him, 
are  considered  as  the  real  owners  of  the  premises,  to  the  extent  of  their  several 
interests  therein  ;  and  the  mortgagee  is  considered  as  a  mere  creditor  who  has 
a  specific  lien  upon  the  premises  for  the  payment  of  his  debt.  (Bell  v.  Mayor, 
etc.  of  New  York,  10  Paige,  49.) 

If  a  mortgagee  take,  by  virtue  of  the  mortgage,  any  estate  whatever,  which  is 
still  subsisting,  he  is  entitled  to  a  decree  of  foreclosure  of  that  estate,  as  against 
the  mortgagor.     (Wooden  v.  Haviland,  18  Conn.  101.) 

Where  a  debt,  secured  by  a  mortgage,  is  payable  on  demand,  it  is  due  im- 
mediately ;  and  the  mortgagee  has  a  right  to  foreclose  at  any  time,  without 
making  any  previous  demand ;  and  the  commencement  of  a  suit  upon  the  bond, 
or  of  proceedings  in  chancery,  under  the  statute,  to  foreclose  the  mortgage,  is,  in 
such  a  case,  a  sufficient  demand.     (Gillett  v.  Baleom,  6  Barb.  370.) 

A  court  of  equity  will  not  entertain  a  bill  for  the  foreclosure  of  a  mortgage,  in 
which  not  only  the  mortgagor,  but  another  person  who  claims  the  estate  by  a 
paramount  title,  are  made  parties  ;  as  it  raises  a  question  of  pure  legal  title,  un- 
connected with  any  equity,  and  where,  in  such  a  case,  an  infant  was  the 
claimant,  and  answered,  and  at  the  hearing  made  objections  to  the  relief  prayed 
for,  his  objections  were  sustained,  and  the  bill  was  dismissed.  (Jones  v.  St.  John, 
4  Sandf.  Ch.  208.) 

Possession  of  land  by  a  mortgagee,  for  twenty  years,  without  any  payment  of 
interest  by  the  mortgagor,  or  any  dealings  between  him  and  the  mortgagee,  in 
relation  to  the  premises  mortgag-ed,  is  presumptive  evidence  of  foreclosure. 
(Blethen  v.  Dwinal,  35  Maine,  556.)  "Where  a  mortgagor  has  been  permitted  to 
remain  in  the  undisturbed  possession  of  the  mortgaged  premises,  for  a  period  of 
more  than  fifteen  years,  without  the  payment  of  any  portion  of  the  mortgage 
debt,  or  the  performance  of  any  act  recognizing  the  continued  existence  of  the 
mortgage,  and  until  after  an  action  for  the  recovery  of  the  debt  has  become 
barred  by  the  statute  of  limitations,  the  mortgagee  will  not  be  permitted  to  sue 
for  a  foreclosure.     (Haskell  v.  Bailey,  22  Conn.  569.) 

A  bill  in  equity  will  not  lie  to  foreclose  a  mortgage  given  for  indemnity,  where 
it  is  not  alleged  that  the  mortgagee  has  been  compelled  to  pay  any  money,  or  been 
otherwise  damnified.     (Lewis  v.  Richey,  5  Ind.  152  ;  Francis  v.  Porter,  7  id.  213.) 

In  Mississippi,  notwithstanding  the  mode  of  foreclosing  a  mortgage  as  pre- 
scribed by  statute,  a  party  may  forego  the  statutory  remedy,  and  pursue  his 
rights  in  the  court  of  chancery,  by  bill  in  equity.  (Riley  v.  McCord,  24  Miss. 
265.)  And  the  recovery,  by  a  mortgagee,  of  a  judgment  at  law  for  the  amount  of 
the  mortgage,  will  not  preclude  him  from  subsequently  foreclosing  the  mortgage. 
(Thornton  v.  Pigg,  24  Miss.  249.)  A  proceeding  to  foreclose  the  equity  of  redemp- 
tion in  a  mortgage,  under  the  statute,  is  a  proceeding  at  law,  and  is  not  governed 
by  the  rules  of  proceeding  in  equity.     (Riley  v.  McCord,  24  Miss.  265.) 

Whenever  a  creditor  can  enforce  the  debt,  he  can  enforce  the  mortgage  by 
which  it  is  secured,  in  the  absence  of  contrary  stipulations.  (Barroilhet  v.  Bat- 
telle,  7  Cal.  450.) 

An  agreement,  by  a  purchaser  of  an  equity  of  redemption,  that  his  grantor  may 
use  his  name  in  resisting  the  foreclosure  of  the  mortgage,  is  no  bar  to  an  action 
by  such  purchaser,  against  the  grantor,  to  foreclose.  (Brolley  v.  Lapham,  13 
Gray,  294.) 

In  New  York,  an  action  on*  a  sealed  instrument  must  be  brought  within  twenty 
years.  (2  R.  S.  398,  §  48,  3d  ed. ;  Code,  §  90.)  On  an  instrument  not  under  seal, 
within  six  years.  (2  R.  S.  394,  §  18 ;  Code,  §  91.)  It  has  been  held  that  a  debt 
secured  by  a  sealed  mortgage  and  an  unsealed  note  can  be  enforced  by  a  fore- 
closure of  the  mortgage  after  the  expiration  of  six,  but  before  the  expiration  of  • 
twenty,  years,  from  the  time  when  the  debt  became  due.  (Pratt  v.  Bugging,  29 
Barb.  277.)  The  lapse  of  six  years  since  the  maturity  of  the  note,  without  any  subse- 
quent recognition  or  acknowledgment  of  the  debt,  is  not  conclusive  evidence  that  the 
mortgage  has  been  paid.  The  provision  of  the  statute  of  limitations,  making  the 
lapse  of  six  years  a  bar,  in  such  a  case,  is,  in  terms,  confined  to  an  action  at  law, 
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on  the  note;  and  does  not  operate  to  defeat  a  remedy  on  the  mortgage,  by  which 
a  court  of  equity  cuts  off  the  equity  of  redemption.  (lb.)  No  presumption  of  the 
payment  of  a  mortgage  arises  until  twenty  years  after  the  last  payment  of  princi- 
pal or  interest,  upon  it.     (Peck  v.  Mallams,  10  N.  Y.  509.) 

A  mortgage  may  be  foreclosed  though  a  personal  action,  for  the  debt,  is  barred 
by  the  statute  of  limitations.  (Wilkinson  v.  Flowers,  37  Miss.  579;  Michigan 
Ins.  Co.  v.  Broion,  11  Mich.  265  ;  Wlswell  v.  Baxter,  20  Wis.  680 ;  Whipple  v. 
Barnes,  21  id.  327  ;  Knox  v.  CfalUgau,  id.  470.)  The  fact  that  an  action  on  the 
note  accompanying  the  mortgage  is  barred  raises  no  presumption  of  payment. 
(Wim'ell  v.  Baxter,  20  Wis.  6S0.)  The  lapse  of  twenty  years  is  required,  to  raise 
the  presumption  of  payment.  Nor  is  this  an  absolute  bar  to  the  remedy.  (Michi- 
gan Ins.  Co.  v.  Broion,  supra.) 

In  California,  when  an  action  on  a  promissory  note  secured  by  a  mortgage  of 
the  same  date,  on  real  property,  is  barred  by  the  statute  of  limitations,  the 
mortgagee  has  no  remedy  upon  the  mortgage  ;  and  though  distinct  remedies  may 
be  pursued  by  him,  yet  the  limitation  prescribed  to  both  is  the  same.  This  is  the 
law  under  the  peculiar  statute  of  limitations  of  that  state,  which  differs  so 
materially  from  other  statutes  that  decisions  under  the  latter,  contrary  to  this 
rule,  do  not  affect  it.  (Lord  v.  Morns,  18  Cal.  482.  See  also  McCarthy  v.  White, 
21  id.  495  ;  Coster  v.  Brown,  23  id.  142.) 

Under  the  statute  of  Indiana,  a  mortgagee,  having  recovered  a  judgment  for  his 
debt,  may  if  he  has  not  taken  out  an  execution,  proceed  to  foreclose  his  mortgage. 
(Hensickcr  v.  Lambom,  13  Ind.  468 ;  Jenkinson  v.  Ewing,  17  id.  505.) 

In  Illinois,  a  judgment  on  a  note  secured  by  mortgage,  without  satisfaction,  is 
no  bar  to  a  bill  of  forclosure ;  and  both  suits  may  be  pending  at  the  same  time. 
( Vansant  v.  Allmon,  23  111.  30.)  The  mortgage  creditor  may  pursue  all  his  remedies, 
by  bill,  by  action,  and  by  scire  facias  under  the  statute,  until  satisfaction.     (lb.) 

In  Iowa,  although  a  mortgagee  has  recovered  judgment  at  law  on  his  mortgage 
debt,  he  may,  nevertheless,  have  his  remedy  by  foreclosure,  if  there  are  other 
incumbrancers  or  parties  in  interest  whose  rights  are  to  be  adjusted ;  but  not 
otherwise,  it  seems.     (Wahl  v.  Phillips,  12  Iowa,  81.) 

Under  the  Revised  Statutes  of  Wisconsin,  (Acts,  1839,  §§  37-40,)  a  bill  for  the 
foreclosure  or  sale  of  mortgaged  premises  will  not  lie  after  the  defendant  has  been 
in  possession  adversely  for  more  than  ten  years  prior  to  the  filing  of  the  bill. 
(Cleveland  Ins.  Co.  v.  Peed,  24  How.  U.  S.  284.) 

"Where  it  was  agreed  in  writing,  between  the  parties  to  a  mortgage  given  for 
the  payment  of  certain  notes  in  three  years,  that  the  mortgagor  might  cut  and 
haul  off  timber  from  the  mortgaged  premises,  and  should  have  the  privilege  of 
selling  the  property,  to  pay  the  mortgage  debt,  for  one  year  after  the  three  years, 
it  was  held,  that  a  suit  to  foreclose,  brought  before  the  end  of  that  year,  was  pre- 
mature.    (Rogers  v.  Mitchell,  41  N.  H.  154.) 

If  interest  is  due,  upon  a  mortgage,  and  is  in  arrear,  an  action  for  foreclosure 
•will  lie,  although  no  part  of  the  principal  is  due.  (Swart  v.  McKay,  16  Ind.  45  ; 
Morganstern  v.  Klees,  30  111.  422.) 

A  mortgagee  has  a  right  to  bring  an  action  to  foreclose  his  mortgage,  which  is 
payable  in  instalments,  when  the  first  instalment  falls  due,  and  is  unpaid.  (Qratten 
v.  Wiggins,  23  Cal.  16.)  The  interest  falling  due  yearly,  on  a  note  secured  by  a 
mortgage,  is  an  instalment  of  the  debt,  and  the  mortgage  may  be  foreclosed  to 
enforce  its  payment ;  without  waiting  until  the  maturity  of  the  note.  (Morgan- 
stern  v.  Klees,  30  111.  422.) 

The  fact  that  an  action  upon  a  mortgage  note,  brought  by  the  original  payee,  is 
pending,  is  no  bar  to  a' proceeding  in  chancery  to  foreclose  the  mortgage,  brought 
by  an  assignee  thereof.     (Quest  v.  Byington,  14  Iowa,  30.) 

Where  a  mortgage  provides  that  the  mortgagor  shall  pay  the  taxes  and  assess- 
ments upon  the  mortgaged  premises,  and  in  default  of  so  doing,  that  the  mort- 
gagee may  discharge  the  same,  and  collect  them  as  a  part  of  the  mortgage,  the 
failure  of  the  mortgagor  to  pay  the  taxes  is  not  such  a  breach  of  the  condition  of 
the  mortgage  as  will  give  the  mortgagee  the  right  to  foreclose,  and  collect  the 
whole  amount  secured.     (Williams  v.  Townsend,  31  N.  Y.  411.) 

A  court  of  equity  will  not  foreclose  a  mortgage  made  by  a  partner,  of  his  inter- 
est in  the  partnership  property,  to  secure  his  individual  debt,  if  such  property 
will  not  more  than  pay  the  partnership  debts,  and  it  has  been  sold  to  discharge 
them.     (Jones  v.  Parsons,  25  Cal.  100.) 

When  a  breach  of  the  condition  of  a  mortgage  is  unintentional,  or  purely  tech- 
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nical,  a  court  of  equity  will  relieve  the  mortgagor  from  a  forfeiture  of  the  estate, 
on  such  terms  as  will  provide  for  the  mortgagee  a  full  compensation  and  indemnity 
for  all  that  he  has  lost  by  the  breach.     ( Weeks  v.  Boynton,  37  Vt.  297.) 

A  mortgagee  cannot  maintain  a  suit  to  foreclose  his  mortgage,  when  the  note 
which  it  was  given  to  secure  was  made  in  consideration  of  the  mortgagee's  serving 
nine  months  in  the  army,  as  a  substitute  for  the  mortgagor,  who  had  been 
drafted,  when  it  appears  that  the  mortgagor  deserted,  a  few  weeks  after  he  was 
mustered  into  the  service,  and  never  returned  thereto.  (Nelson  v.  McPike,  24 
Ind.60.) 

In  a  suit  brought  by  a  wife,  after  the  death  of  her  husband,  to  foreclose  a 
mortgage  made  to  her  jointly  with  her  husband,  for  the  benefit  of  the  wife,  it  was 
held  that  the  fact  that  the  bond  was  given  to  the  husband  alone,  and  to  his  heirs, 
constituted  no  valid  defence  ;  and  that  she  alone,  as  surviving  mortgagee,  had  a 
clear  right  to  enforce  the  mortgage.     (Burlew  v.  Hlllman,  1  Green  [N.  J.]  23.) 

A-  vendor  of  an  equitable  estate  in  lands,  who  takes  the  promissory  notes  of  the 
purchaser,  has  an  equitable  lien  for  the  purchase  money,  which  may  be  enforced 
or  foreclosed  in  equity.  (  Wan-en  v.  Fenn,  28  Barb.  333.  See  Pratt  v.  Hiiggins, 
29  id.  277.) 

A  judgment  setting  aside  a  foreclosure  and  sale  of  the  mortgaged  premises,  as 
illegal  and  fraudulent,  is  no  bar  to  a  subsequent  foreclosure  of  the  same  mort- 
gage ;  the  mortgage  itself,  or  its  lien,  being  unaffected  by  such  a  judgment. 
(Stackpole  v.  Robbins,  47  Barb.  212.) 

A  mortgage  creditor  may,  during  the  lifetime  of  the  mortgagor  and  obligor, 
either  sue  upon  the  bond,  or  foreclose  the  mortgage,  at  his  option  ;  and,  after  the 
mortgagor's  death,  he  may  sue  the  heirs  if  they  are  liable  for  the  debt,  or  fore- 
close the  mortgage.  He  is  not  limited  to  his  remedy  on  the  mortgage,  in  the  first 
instance.     (Roosevelt  v.  Carpenter,  28  Barb.  426.) 

Where  a  mortgage  contains  a  condition  that  the  whole  amount  secured  shall 
become  due  if  the  interest  is  not  paid  on  the  day  it  is  due,  or  within  a  specified 
number  of  days  thereafter,  such  clause  is  valid ;  and  in  case  of  a  default,  the 
mortgage  may  be  foreclosed  for  the  whole  amount.  (Ferris  v.  Fen-is,  28  Barb. 
29  ;  S.  C.  16  How.  Pr.  102 ;  DwigJit  v.  Webster,  32  Barb.  47  ;  S.  C.  19  How.  Pr. 
349  ;  10  Ab.  128  ;  Noyes  v.  Clark,  7  Paige,  179  ;  Rubens  v.  Prindle,  44  Barb.  336.) 
"Where  the  mortgagor  has,  from  mere  negligence,  failed  to  perform  his  contract, 
in  such  a  case,  whereby  the  whole  debt  has  become  due  and  payable,  according 
to  the  terms  of  the  mortgage,  the  court  will  not  interfere  to  relieve  him,  without  a 
tender  or  payment  of  the  whole  debt.  (Noyes  v.  Clark,  7  Paige,  179  ;  Hunt  v. 
Keech,  3  Ab.  204.)  But  a  court  of  equity  will  not  permit  the  mortgagee,  or  his 
assignee,  to  take  an  unconscientious  advantage  of  the  mortgagor,  who  is  willing 
to  pay  at  the  time  prescribed,  but  who  is  unable  to  do  so  in  consequence  of  the 
act  of  the  other  party  ;  especially  when  there  is  reason  to  believe  the  default  in 
payment  was  the  result  of  a  mere  trick  to  defraud  the  mortgagor  of  his  rights, 
by  depriving  him  of  the  power  of  making  the  payment  at  the  time  prescribed, 
(lb.)  And  where  the  holder  of  such  a  mortgage,  if  he  did  not  intentionally 
deprive  the  mortgagor  of  the  power  of  paying  the  interest,  at  the  day,  by  keeping 
out  of  the  way  and  concealing  his  place  of  residence,  he  transacted  the  business 
of  the  assignment  in  such  an  unusual  way  as  to  produce  the  same  result,  it  was 
held  this  was  sufficient  to  authorize  the  court  to  interfere  and  stay  the  proceedings, 
upon  the  payment  of  the  interest  due,  until  further  default  should  be  made. 

In  an  action  to  foreclose  a  mortgage  containing  an  interest  clause,  for  failure  to 
pay  an  instalment  of  interest,  the  defendant  obtained  an  ex  parte  order  allowing 
him  to  pay  the  interest  in  arrear  into  court ;  and  having  paid  it,  he  answered, 
averring  the  payment.  Held,  that  he  had  mistaken  the  practice  ;  that  he  should 
have  offered  payment  to  the  plaintiff,  and,  on  refusal  to  accept,  and  showing  an 
excuse  for  the  original  default,  have  applied  for  »  stay  of  proceedings  in  the 
action.     (Thurston  v.  Marsh,  5  Ab.  389.) 

Where  a  mortgage  contained  a  provision  that  in  case  of  default  in  paying  inter- 
est, the  whole  principal  should  become  due,  and  after  a  default  had  occurred,  and 
the  mortgagee  had  determined  his  option  to  consider  the  whole  sum  due,  by 
commencing  a  foreclosure  suit ;  held,  that  a  payment  by  the  mortgagor,  of  the 
interest  due  and  a  part  of  the  principal,  with  the  costs,  and  the  discontinuance 
of  the  foreclosure  suit,  did  not  operate  to  revive  the  credit  or  time  of  payment  of 
the  remainder  of  the  principal,  according  to  the  terms  of  the  bond  and  mortgage ; 
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It  is  provided  by  statute,  that  whenever  a  bill  shall  be  filed  for  the 
foreclosure  or  satisfaction  of  a  mortgage,  the  court  shall  have  power  to 
decree  a  sale  of  the  mortgaged  premises,  or  such  part  thereof  as  may- 
be sufficient  to  discharge  the  amount  due  on  the  mortgage,  and  the 
costs  of  suit. (6) 

No  proceeding  can  be  had  at  law  for  the  recovery  of  the  mortgage 
debt,  or  any  part  thereof,  after  the  bill  is  filed,  while  it  is  pending,  or 
after  a  decree  rendered,  unless  authorized  by  this  court,  (c)  And  it 
[*Vol.  II,  172]  has  *been  held  that  the  discretion  thus  vested  in  the 
court  is  riot  to  be  made  use  of  except  in  extraordinary  cases;  and  it 
was  accordingly  decided  by  the  vice-chancellor  of  the  first  circuit,  that 

(6)  2  B.  S.  191,  S 157,  (orig.  §  151.) 

(c)  Id:  ib.  S 159,  (orig;.  §  153.)    Williamson  v.  Champlin,  8  Paige,  70.    1  Clarke,  9. 


in  the  absence  of  any  express  agreement  to  extend  the  time.  (Rubens  v.  Prindle, 
44  Barb.  336.) 

The  provision  of  the  Code  of  Procedure  (§  30)  conferring-  upon  the  county  court 
jurisdiction  of  an  action  for  the  foreclosure  of  a  mortgage  and  the  sale  of  mort- 
gaged premises,  situated  within  the  county,  is  constitutional  and  valid ;  such  a 
proceeding  being  a  special  case,  within  art.  6,  §  14  of  the  Constitution.  (Arnold 
v.  Rees,  18  N.  Y^  57 ;  S.  C.  17  How.  Pr.  35  ;  overruling  Hall  v.  Nelson,  23  Barb. 
88  ;  S.  C.  at  special  term,  14  How.  Pr.  32.) 

A  judgment  being  recovered  upon  a  bond  given  in  connection  with  a  mortgage, 
an  execution  was  issued  thereon,  levied  upon  certain  land,  the  land  sold,  and  the 
execution  returned  satisfied,  and  the  judgment  cancelled.  Subsequently,  and 
while  the  judgment  appeared  by  the  record  to  be  satisfied,  and  the  mortgage  dis- 
charged, the  mortgagor  sold  and  conveyed  the  mortgaged  premises  to  purchasers 
who  paid  a  full  consideration  therefor,  and  went  into  possession.  Held,  that  such 
purchasers  took  a  good  title  to  the  premises,  free  and  clear  of  the  lien  of  the  mort- 
gage ;  and  that  an  action  to  foreclose  the  same,  as  against  them,  would  not  lie. 
(Driggs  v.  Simson,  3  N.  Y.  Supr.  Ct.  786.) 

In  May,  1864,  B.  gave  the  plaintiff  a  mortgage  upon  his  land,  for  §2,000,  paya- 
ble, §500  in  September,  1867,  and  the  residue  in  three  equal  annual  amounts. 
S.,  being  desirous  of  purchasing  the  land  of  B.,  and  not  being  able  to  buy  it  and 
fulfil  all  the  conditions  of  the  mortgage,  the  plaintiff,  in  February,  1868,  told  him 
that  if  he  would  buy  the  land  and  pay,  the  ensuing  spring,  §200  on  the  mortgage, 
and  interest  annually  on  the  whole  sum  unpaid,  and  if  he  would  make  improve- 
ments on  the  premises  he  (the  plaintiff)  would  extend  the  time  of  payment  not 
exceeding  twenty  years.  S.  accordingly  purchased  the  land  of  B.,  assumed  the 
payment  of  the  mortgage,  and  went  into  possession.  He  paid  §200  on  the  prin- 
cipal sum,  and  during-  the  next  two  years  made  improvements  to  the  amount  of 
§2,000.  In  an  action  brought,  by  the  plaintiff,  in  1870,  to  foreclose  the  mortgage  ; 
held,  that  the  agreement  between  the  plaintiff  and  S.  was  valid,  although  verbal, 
and  operated  to  extend  the  time  of  payment  of  the  principal  sum.  That  interest 
being  unpaid,  at  the  commencement  of  the  action,  there  might  be  a  foreclosure 
for  such  unpaid  interest,  but  not  for  the  principal  sum.  (Burt  v.  Saxton,  4  N.  Y. 
Supr.  Ct.  109.) 

In  an  action  to  foreclose  a  mortgage,  the  holder  of  a  subsequent  mortgage  was 
made  a  party.  At  the  sale  in  such  action,  G.  purchased  the  premises  and  took  a 
deed  therefor,  but  paid  no  money,  and  treated  the  subsequent  mortgage  as  a  lien, 
and  continued  to  pay  interest  thereon.  Held,  that  a  grantee  to  whom  Gr.  conveyed 
the  premises  by  a  full  covenant  deed,  free  from  all  incumbrances,  for  a  valuable 
consideration,  and  without  notice,  took  the  entire  title,  free  from  the  lien  of  the 
subsequent  mortgage.     ( Wood  v.  McCluglian,  4  N.  Y.  Supr.  Ct.  R.  420.) 
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the  fact  of  deterioration  in  the  value  of  the  mortgaged  premises,  by- 
fire,  was  not  a  sufficient  ground  for  authorizing  the  complainant  to  work 
two  remedies  at  the  same  time.(d) 

But  previous  to  filing  a  bill  of  foreclosure,  the  mortgagee  may  attempt 
to  collect  the  money  secured  by  the  mortgage,  by  bringing  a  suit  at 
law  upon  the  bond.  And  the  commencement  of  such  suit  at  law  will 
not  prevent  the  filing  of  a  bill  of  foreclosure,  unless  a  judgment  has 
been  obtained  in  that  suit.  But  if,  after  commencing  a  suit  at  law 
the  mortgagee  files  a  bill  of  foreclosure,  he  will  not  be  allowed  to  pro- 
ceed in  the  suit  at  law  without  the  special  permission  of  this  court.(e) 

If  it  appears  that  any  judgment  has  been  obtained  in  a  suit  at  law 
for  the  mortgage  money  or  any  part  thereof,  no  proceedings  can  be  had 
upon  the  bill,  unless  an  execution  upon  such  judgment  has  been 
returned  unsatisfied,  in  whole  or  in  part,  and  the  sheriff  has  returned 
that  the  defendant  has  no  property  whereof  to  satisfy  the  execution, 
except  the  mortgaged  premises.(/)  And  unless  the  bill  shows  that 
the  complainant  has  exhausted  his  remedy  upon  the  judgment,  the 
defendant  in  the  foreclosure  suit  may  demur  to  the  bill,  or  raise  the 
objection  in  his  answer. (g) 

Where  the  bill  shows  that  a  judgment-  has  been  recovered  for  the 
mortgage  debt,  the  court  cannot  make  a  decree  of  foreclosure  until  an 
execution  has  been  issued  upon  the  judgment  and  returned  unsatisfied 
— although  the  defendant  has  suffered  the  bill  to  be  taken  as  confessed 
against  him. (h) 

A  bill  of  foreclosure  may  be  filed  after  the  commencement  of  a  suit 
at  law  on  the  bond,  before  any  judgment  therein,  without  a  previous 
discontinuance  of  such  suit ;  it  not  being  the  intention  of  the  legisla- 
ture to  require  the  suit  at  law  to  be  actually  discontinued,  but  merely 
to  suspend  all  further  proceedings  in  that  suit  until  it  was  ascertained 
whether  the  mortgage  would  be  satisfied  in  the  foreclosure  suit.(i) 

As  no  action  at  law  can  be  brought  for  the  recovery  of  the  mortgage 
debt,  after  a  bill  of  foreclosure  is  filed,  neither  can  an  action  of  eject- 
[*Vol.  II,  173]  *ment  be  maintained  by  the  mortgagee,  or  his  represent- 
atives or  assigns,  for  the  recovery  of  the  possession  of  the  mortgaged 
premises,  (k) 

Nor  can  the  mortgagor's  equity  of  redemption  in  the  mortgaged 

(d)  Suvdam  v.  Bartlo,  0  Paige,  294. 

(e)  Engle  v.  Underhill,  3  Erhy.  251, 

(/)  2  R.  S.  192,  i  162,  (orig.  §  156.)    Pattison  v.  Powers,  4  Paige,  550.    Shnfelt  v.  Shnfelt,  0  id. 
137.    Grosvenor  v.  Day,  1  Clarke,  109. 
(?)  Shnfelt  v.  Shufclt,  supra. 
(ft)  Id.  ib. 

(j)  Williamson  v.  Chamuliu,  supra. 
(*)  2  R  S.  312,  s  57. 

564 


Chap.  2.]  PROCEEDINGS  IN  SPECIAL  CASES.  ^73 

premises  be  sold  upon  an  execution  on  a  judgment  recovered  against 
him  ;  but  the  plaintiff's  attorney  must  endorse  on  every  such  execu- 
tion a  brief  description  of  the  premises  mortgaged,  referring  to  the 
page  and  book  of  the  record  in  which  the  mortgage  is  recorded,  with 
a  direction  to  the  sheriff  not  to  levy  the  execution  upon  such  premises, 
or  any  part  thereof.(Z) 

Upon  a  decree  of  foreclosure  the  court  is  authorized  not  only  to  com- 
pel the  delivery  of  possession  of  the  mortgaged  premises  to  the  pur- 
chaser,^) but  also  to  decree  payment  by  the  mortgagor,  of  the  balance 

(l)   2  R.  S.  368,  »  31,  32. 


(2)  After  sale,  on  foreclosure,  the  court  will  compel  the  mortgagor,  or  any  one 
■who  has  come  into  possession  under  him,  pending  the  suit,  or  whose  title  is  not 
superior  to  his,  to  deliver  up  possession  of  the  premises ;  and  will  not  drive  the 
purchaser  to  an  action  of  ejectment.  (Schenck  v.  Conover,  2  Beasley,  220.)  And 
this  assistance  will  be  extended  to  a  stranger  to  the  record,  purchasing,  as  well  as  to 
the  mortgagee.  (lb.)  The  usual  order  of  proceeding  is,  1.  A  demand  of  possession, 
by  the  purchaser,  of  the  tenant  in  possession,  accompanied  by  an  exhibit  of  the 
deed  from  the  sheriff  or  master ;  2.  The  order  to  deliver  possession  ;  3.  Injunc- 
tion ;  4.  Writ  of  assistance.  (lb.)  The  exercise  of  this  power  rests  in  the  sound 
discretion  of  the  court,  and  it  will  never  be  exercised  in  a  case  of  doubt ;  nor, 
under  color  of  its  exercise,  will  a  question  of  legal  title  be  tried  or  decided.     (lb.) 

A  court  of  chancery  has  power  to  order  a  purchaser  of  real  estate,  under  a 
decree  of  foreclosure,  to  be  put  into  possession  of  the  premises,  and  to  enforce  the 
order  by  appropriate  process,  where  the  person  in  possession  does  not  claim  to 
hold  by  title  paramount  to  that  of  the  parties  to  the  decree  of  foreclosure.  (Bright 
v.  Pennywit,  21  Ark.  130.)  A  prima  facie  case  for  an  order  of  possession  is  made 
by  introducing  the  decree  of  foreclosure,  and  a  deed  under  the  sale  in  foreclosure 
and  showing  that  the  party  in  possession  came  into  possession  after  the  filing  of 
the  bill  of  foreclosure,  the  service  of  process,  etc.  If  he  holds  under  a  paramount 
title,  it  is  incumbent  upon  him  to  show  it.     (lb.) 

But  a  purchaser  at  a  sale  under  a  decree  of  foreclosure  is  not  entitled  to  be  put 
in  possession  of  the  premises  before  a  deed  has  been  executed  to  him  by  the  selling 
officer.     (Bennett  v.  Matson,  41  111.  332.) 

A  purchaser  under  a  judgment  in  a  foreclosure  suit,  which  directs  a  sale,  and 
that  the  purchaser  be  put  into  possession,  is  entitled  to  a  writ  of  assistance,  if 
necessary  ;  and  this  notwithstanding  the  death  of  the  plaintiff  after  judgment  and 
before  the  sale.  A  revival  of  the  action  is  not  necessary.  {Lynde  v.  O'Bonnell, 
12  Ab.  286 ;  S.  C.  21  How.  Pr.  34.)  But  the  writ  will  not  issue  where  the  plaintiff 
dies  before  the  entry  of  judgment  and  before  the  sale.  (6-erry  v.  Post,  13  How. 
Pr.  118.)  The  application  for  a  writ  of  assistance  may  be  made  ex  parte.  (Lynde 
v.  O'Bonnell,  supra ;  N.  Y.  Life  Ins.  &  Trust  Co.  v.  Cutler,  9.  How.  Pr.  407 ; 
Same  v.  Rand,  8  id.  35,  352.)  The  court  gives  possession  to  the  purchaser  as 
against  all  persons  who  are  parties  to  the  suit,  or  who  come  into  possession  under 
either  of  them  while  the  suit  is  pending.  (  Bell  v.  Birdsall,  19  How.  Pr.  491 ; 
S.  C.  11  Ab.  222 ;  Boynton  v.  Jackway,  10  Paige,  307.)  But  it  does  not  under- 
take to  remove  persons  who  go  into  possession  after  the  purchaser  has  received 
his  deed,  and  conveyed  the  premises  to  another.  (lb.)  One  who  enters  over 
fifteen  months  after  the  sale  is  not  to  be  deemed  as  having  entered  pending  the 
suit,  and  cannot  be  removed  by  writ  of  assistance,  though  he  entered  under  a 
party  to  the  suit.  (lb.)  There  is  no  settled  practice  of  the  court  of  chancery 
entitling  a  subsequent  purchaser  from  the  purchaser  at  the  master's  sale,  to  a  writ 
of  assistance  as  a  matter  of  right.  And  assistance  should  be  denied  where  there 
is  a  strong  probability  of  injustice  to  the  person  in  possession.  (Van  Hook  v. 
Throckmorton,  8  Paige,  33.)  But  the  purchaser's  grantee,  who  has  exhibited,  in 
addition  to  the  sheriff's  deed  and  the  order,  the  purchaser's  deed  to  him,  duly 
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of  the  mortgage  debt  that  may  remain  unsatisfied  after  a  sale  of  the 
premises,  and  to  issue  the  necessary  executions  therefor  against  other 
property  of  the  mortgagor,  or  against  his  person. (m)  (3) 

(m)-2  E.  S.  191, 5 158,  (orig.  5 152.) 


acknowledged  and  recorded,  has  the  same  right  to  a  writ  of  assistance  that  the 
purchaser  has,  unless  it  appears  that  granting  the  writ  would  do  injustice  to  the 
party  in  possession.  (New  York  Life  Ins.  Co.  v.  Rand,  8  How.  Pr.  25,  352 ;  Same 
v.  Cutter,  9  id.  407.) 

The  power  of  the  court  to  enforce  delivery  by  writ  of  assistance  is  superseded 
by  an  agreement  between  the  purchaser  and  the  party  in  possession  to  reconvey, 
on  terms.     (Toll  v.  Hitter,  11  Paige,  228.) 

If  either  the  mortgagor,  or  purchasers  from  him  during  the  pendency  of  a  fore- 
closure suit,  or  after  the  sale  of  the  premises,  refuse  to  surrepder  the  possession 
to  the  purchaser  under  the  decree,  the  court  has  power,  on  motion,  to  make  an 
order  that  he  deliver  the  possession  to  the  purchaser.  If  it  be  disobeyed,  an  in- 
junction may  issue,  and  on  proof  of  the  service  of  the  injunction,  and  continued 
refusal,  the  purchaser  may  proceed,  either  by  attachment,  or  by  suing  out  a  writ 
of  assistance.  Pro  hac  vice  the  purchaser  is  a  party  to  the  decree.  (Jackson  v. 
Warren,  32  111.  331.) 

Before  a  mortgagee,  in  possession  of  mortgaged  premises,  can  be  compelled  to 
surrender  his  right  to,  or  possession  of  the  lands  mortgaged,  he  may  require  pay- 
ment of  the  whole  amount  due  him  by  virtue  of  his  mortgage.  (Fogal  v.  JPirro, 
17  Ab.  113 ;  S.  C.  10  Bosw.  100.) 

After  a  foreclosure  and  sale,  a  tenant  in  possession,  who  was  made  a  party, 
must  attorn  to  the  purchaser,  or  he  will  be  removed  by  a  writ  of  assistance, 
although  he  claims  under  an  unexpired  lease  of  several  years,  executed  by  the 
mortgagor  prior  to  the  date  of  the  mortgage  foreclosed.  (Lovett  v.  German  Re- 
formed Church,  9  How.  Pr.  220.) 

A  decree  of  foreclosure,  directing  that  the  purchaser  at  the  sale  be  let  into 
possession  of  the  premises,  and  that  all  parties  in  the  cause,  who  are  in  possession, 
and  that  any  one  who,  since  the  commencement  of  the  action,  has  come  into  pos- 
session under  them,  or  either  of  them,  deliver  possession,  etc.,  does  not  warrant 
the  removal  of  a  tenant  in  possession,  and  becoming  such  after  the  commence- 
ment of  the  suit,  if  he  holds  under  one  not  a  party  to  the  suit,  and  who  was  in 
lawful  possession  thereof  under  a  claim  adverse  to  the  mortgage  ;  although  the 
tenant  was  a  party  to  such  suit,  for  the  purpose  of  reaching  an  interest  in  right 
of  his  wife  in  other  premises  embraced  in  the  mortgage,  of  which  he  was  in  pos- 
session ;  he  having  delivered  up  the  latter  under  the  decree.  (New  York  Life. 
Ins.  &  Trust  Co.  v.  Cutler,  9  How.  Pr.  407.)  A  landlord,  not  a  party  to  a  fore- 
closure, claiming  title  in  hostility  to  that  derived  from  the  foreclosure,  is  not  bound 
by  the  decree,  though  his  tenant,  who  is  made  a  party,  surrenders  possession  to 
him  after  the  decree.     (lb.) 

"Where  a  writ  of  assistance  has  been  improperly  granted,  but  has  been  executed, 
and  then  afterwards  set  aside,  the  person  who  was  dispossessed,  under  the  writ, 
is  entitled  to  be  put  back  into  the  possession.  (Chamberlain  v.  Clioles,  35  N.  Y. 
477;  S.  C.  3  Ab.  N.  S.  118.)  The  same  order  of  the  court  which  sets  aside  the 
writ  should  require  that  the  party  who  was  dispossessed  by  it  shall  be  restored 
to  the  possession  again.  (lb.)  If  the  person  dispossessed  has  no  valid  title,  yet 
the  court  will  protect  his  possession  until  he  is  removed  by  due  process  of  law. 
(lb.) 

('■'■)  A  person  who  sells  a  bond  and  mortgage  for  less  than  the  amount  due 
thereon,  and  actually  guarantees  the  payment  of  the  whole  debt,  is  liable  to  be 
made  a  party  to  a  bill  of  foreclosure  ;  and  the  complainant  may  have  a  decree 
over  against  him,  for  the  deficiency,  if  any  there  be,  to  the  extent  of  the  money 
paid  on  the  sale,  with  legal  interest  thereon.  (Jones  v.  Stienbergh,  1  Barb.  Ch. 
250.)  A  person  who  has  secured  the  payment  of  a  part  of  the  mortgage  debt,  by 
his  personal  obligation,  is  within  the  equity  of  the  provision  of  the  Revised. 
Statutes  authorizing  the  court  of  chancery  to  make  a  decree  against  a  third 
person  who  is  liable  for  the  mortgage  debt ;  and  may  be  decreed  to  pay  the 

566 


Chap.  2.]  PROCEEDINGS  IN  SPECIAL  CASES.  \  73 

Where  the  bill  states  that  the  defendant  is  insolvent,  and  out  of  the 
state,  and  that  the  mortgage  does  not  contain  any  power  of  sale,  the 
court  will  assume  jurisdiction  if  the  mortgaged  premises  are  worth 
more  than  .5)100,  although  there  is  less  than  §100  due  ;  upon  the 
ground  that  there  is  no  other  remedy,  and  that  there  would  otherwise 
be  a  failure  of  justice. (n) 

(n)  Barton  v.  Farbore,  in  Chancery,  August  16, 1S42. 

deficiency,  if  the  mortgaged  premises  do  not  sell  for  sufficient  to  pay  so  much  of 
the  debt  as  he  has  guaranteed  the  payment  of,  and  including  the  costs  of  fore- 
closure and  sale.     (lb.) 

But  the  provisions  of  the  Revised  Statutes,  giving  jurisdiction  to  the  court  of 
chancery  to  make  a  personal  decree  against  the  mortgagor,  or  his  surety  or  other' 
party  who  is  personally  liable  for  the  debt,  do  not  extend  to  cases  where  the  com- 
plainant had  no  right  to  come  into  that  court  to  foreclose  the  mortgage,  as 
ayainst  the  interest  of  any  one,  in  the  mortgaged  premises,  or  in  any  part  thereof. 
(Mann  v.  Cooper,  1  Barb.  Ch.  185.) 

The  power  of  the  supreme  court  to  render  a  personal  judgment  against  the 
mortgagor,  for  a  deficiency,  in  a  foreclosure  suit,  does  not  extend  to  a  case  where 
the  mortgagor  is  a  non-resident,  and  has  neither  appeared  in  the  action  nor  been 
served  with  process  within  the  state.     (Schwinger  v.  Hickok,  53  N.  Y.  280.) 

A  plaintiff  cannot,  under  §  274  of  the  Code,  have  a  contingent  personal  judg- 
ment against  some  of  the  defendants,  before  a  final  judgment  of  foreclosure  and 
sale.     {Cobb  v.  Thornton,  8  How.  Pr.  66.) 

"Where  the  complaint,  in  a  foreclosure  suit,  does  not  ask  for  a  jugdment  for  the 
deficiency,  and  the  defendant  has  not  answered,  a  judgment  for  the  deficiency 
will  be  vacated,  as  against  a  purchaser  of  the  land,  who  has  assumed  the  pay- 
ment of  the  mortgage.     (Stinonson  v.  Blake,  20  How.  Pr.  484;  S.  C.  12  Ab.  331.) 

A  party  who  accepts  a  deed  of  mortgaged  premises,  which  contains  a  stipula- 
tion that  he  shall  "pay  oft'  and  discharge  the  said  mortgage,  as  and  for  a  part  of 
the  consideration  money,"  is  personally  liable  to  the  holder  of  the  mortgage,  in 
an  action  to  foreclose  it,  for  any  deficiency  remaining  after  a  sale  of  the  premises 
upon  the  judgment.  (Micarcl  v.  Sanderson,  41  N.  Y.  179.)  But  judgment  ought 
not  to  be  entered,  in  a  suit  for  the  foreclosure  of  a  mortgage  given  for  the 
purchase  money,  against  the  defendant,  for  a  deficiency,  where,  by  reason  of  a 
failure  of  title,  he  has  derived  no  benefit  from  the  purchase.  (Sandford  v. 
Travers,  40  N.  Y.  140 ;  S.  C.  7  Bosw.  498.) 

By  an  equity  rule  of  the  United  States  courts,  made  April  18,  1864,  it  is  pro- 
vided that  in  suits  in  equity  for  the  foreclosure  of  mortgages,  in  the  circuit  courts 
of  the  United  States  or  in  any  of  the  courts  of  the  territories  having  jurisdiction, 
of  the  same,  a  decree  may  be  rendered  for  any  balance  that  may  be  found  due  to 
the  plaintiff,  over  and  above  the  proceeds  of  the  sale  or  sales  ;  and  execution  may 
issue,  for  the  collection  of  the  same.     (1  Wal.  Rep.) 

Section  167  of  the  Code  (sub.  7)  directs  that,  in  actions  to  foreclose  mortgages, 
the  court  shall  have  power  to  adjudge  and  direct  the  payment,  by  the  mortgagor, 
of  any  residue  of  the  mortgage  debt  that  may  remain  unsatisfied  after  a  sale  of 
the  mortgaged  premises,  in  cases  in  which  the  mortgagor  shall  be  personally 
liable  for  the  debt  secured  by  such  mortgage ;  and  if  the  mortgage  debt  be 
secured  by  the  covenant  or  obligation  of  any"  person  other  than  the  mortgagor, 
the  plaintiff  may  make  such  person  a  party  to  the  action,  and  the  court  may 
adjudge  payment  of  the  residue  of  such  debt,  remaining  unsatisfied  after  a  sale 
of  the  mortgaged  premises,  against  such  other  person ;  and  may  enforce  such 
judgment  as  in  other  cases. 

The  Code  (§  167,  sub.  7)  provides  that  if  the  mortgage  debt  be  secured  by  the 
covenant  or  obligation  of  any  person  other  than  the  mortgagor,  the  plaintiff  may 
make  such  person  a  party  to  an  action  of  foreclosure,  and  the  court  may  adjudge 
payment  of  the  residue  of  such  debt,  remaining  unsatisfied  after  a  sale  of  the 
mortgaged  premises,  against  such  other  person,  and  may  enforce  such  judgment 
as  in  other  cases. 
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SECTION    II. 

PARTIES. 

1.  Complainants.]  It  may  be  stated  as  a  general  rule  that  all  those 
who  have  an  interest  in  the  mortgage  and  may  be  affected  by  the 
decree  are  proper  parties,  (p)  (4)  If  the  mortgagee  alone  has  any 
interest,  he  is  of  course  the  only  necessary  party.  If  he  has  made  an 
under  mortgage,  as  a  security  for  a  smaller  sum  than  is  due  on  the 
mortgage,  and  the  under  mortgagee  brings  a  bill  to  foreclose,  the 
original  mortgagee  is  a  necessary  party ;  because  the  latter  has  a  right 
[*Vol.  II,  174]  to  redeem  the  under  ^mortgagee ;  and  thus  also  a 
second  account  of  what  is  due  upon  the  original  mortgage  is  pre- 
vented.^) 

If  the  mortgagee  has  assigned  the  mortgage  as  security  or  pledge 
for  a  loan  of  less  amount  than  the  mortgage,  he  may,  especially  where 
the  assignee  refuses  to  proceed,  file  a  bill  of  foreclosure  in  his  own 

(2?)  2  Story's  Eq.  PI.  183. 

(q)   Hobart  v.  Abbott,  2  P.  Wms.  643.    Coop.  Eq.  PI.  37. 


(4)  Where  a  mortgage  was  given,  conditioned  for  the  support  of  the  mortgagee, 
by  the  mortgagor,  it  was  held  that  it  was  solely  for  the  benefit  of  the  mortgagee,  and 
could  not  be  foreclosed  at  the  suit  of  any  person  who  had  furnished  board  and 
lodging  to  the  mortgagee,  although  at  the  request  of  the  mortgagor.  (Daniels  v. 
Eisenlord,  10  Mich.  454.) 

A  second  mortgagee  of  lands  may  maintain  an  action  to  foreclose  his  mortgage 
against  one  who  holds  the  first  mortgag-e,  and  also  the  equity  of  redemption. 
(Kilborn  v.  Bobbins,  8  Allen,  466.) 

When  a  mortgage  is  executed  by  a  trustee,  upon  the  trust  estate,  the  cestui  que 
trust  is  a  necessary  party  to  a  suit  for  foreclosure ;  and  if  the  cestui  que  trust  is  a 
feme  covert,  her  husband  is  also  a  necessary  party.    (Mavrich  v.  Gfrier,  3  Nev.  52.) 

Where  mortgaged  property  is  conveyed  to  a  trustee,  for  the  benefit  of  children, 
in  being  and  to  be  bora-,  those  children  in  esse  at  the  time  of  filing  a  bill  of  fore- 
closure should  be  made  parties.  If  they  are  not  joined,  they  will  not  lose  their 
right  to  redeem  by  the  decree  of  foreclosure.     (Clark  v.  Beyburn,  8  Wall.  318.) 

In  an  action  for  the  foreclosure  of  a  mortgage  and  sale  of  the  premises,  all  per- 
sons having  liens  upon  the  equity  of  redemption  are  necessary  parties.  (Morris 
v.  Wheeler,  45  N.  Y.  708.) 

Purchasers  pendente  lite,  and  creditors  obtaining  liens  upon  the  mortgaged 
premises  subsequent  to  'the  commencement  of  a  foreclosure  suit  and  to  the  filing 
of  the  notice  of  lis  •pendens  can  only  make  themselves  parties  to  the  suit  by  filing 
a  bill  to  protect  their  rights.  (People's  Bank  v.  Hamilton  Manuf.  Co.  10  Paige, 
481.)  The  purchaser  of  a  judgment  during  the  pendency  of  a  foreclosure  suit, 
from  a  defendant  in  the  suit  is  not  entitled  to  come  in  by  petition,  and  be  made  a 
party  to  the  suit,  under  the  provisions  of  the  act  of  1840,  to  reduce  the  expense 
of  foreclosing  mortgages  in  the  court  of  chancery.  (Loomis  v.  Stuyvesant,  10 
Paige,  490.) 
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name.(r)  The  assignee  also  has  the  right  to  file  a  bill  in  such  a  case, 
if  he  chooses. (s)  But  if  the  mortgagee  has  assigned  the  mortgage 
absolutely,  the  assignee  or  assignees,  only,  seem  to  be  indispensable 
parties. (t)  (5) 

(r)  Norton  v.  Warren,  3  Eclw.  106. 

(s)   Id.  ib. 

(t)  Story's  Bq.  PI.  183.    Grant  v.  Ludlow,  8  Ohio,  N.  S.  1.    Miller  v.  Henderson,  2  Stockt.  320. 


(5)  The  assignee  of  a  mortgage,  who  has  purchased  the  same  in  good  faith,  does 
not  take  it  subject  to  any  equities  between  the  morgagor  and  his  grantor,  grow- 
ing out  of  the  fraud  of  the  mortgagor  in  pi-ocuring  the  title  to  the  land.  (Bloomer 
v.  Henderson,  8  Mich.  395.) 

An  assignment  of  a  mortgage,  to  a  bona  fide  assignee,  upon  payment  by  him  of 
th8  money  due  thereon,  is  no  discharg-e,  ftut  gives  him  the  same  rights  the  mort- 
gagee had.     (Robinson  v.  Urquhart,  1  Beasly,  515.) 

A  bond  and  mortgage  executed  to  the  receivers  of  an  insolvent  bank  may  be 
sued  upon,  in  equity,  by  their  successors,  in  their  own  names,  as  equitable  assign- 
ees of  all  the  rights  of  the  original  receivers.     (Iglehart  v.  Bierce,  36  111.  133.) 

The  delivery  of  a  mortgage,  without  the  bond,  secured  by  it,  as  collateral  secu- 
rity for  a  debt,  does  not  operate  as  a  valid  assignment  of  the  mortgage.  (Merritt 
v.  Bartliolick,  36  N.  Y.  44.)  A  transfer  of  the  mortgage,  without  the  debt,  is  a 
nullity,  the  mortgage  being  but  an  incident  of  the  debt  which  it  is  intended  to 
secure.     (Ib.) 

The  assignment  of  a  mortgage,  by  the  mortgagee,  to  the  mortgagor,  has  the 
legal  effect  to  extinguish  it  and  let  in  subsequent  liens.  (Moore  v.  Hamilton,  48 
Barb.  120.) 

One  who  becomes  the  owner  of  a  mortgage  is  entitled,  at  once,  to  the  possession 
of  it ;  and  should  require  that  the  assignment  contain  a  precise  reference,  by  a 
description  of  the  property  or  otherwise,  so  that  the  register  can  identify  it,  and 
note  the  assignment  in  the  proper  place.  If  the  assignee  fails  to  use  due  diligence 
in  this  respect,  he  is  liable  to  have  his  rights  cut  off  in  an  action  for  foreclosure  in 
which  he  is  not  joined,  brought  by  the  holder  of  a  prior  mortgage,  who  has  no 
notice  of  such  assignee's  title  to  the  second  mortgage.  (Moore  v.  Sloan,  50  Barb. 
442.) 

A  mortgagor  cannot  assail  the  assignment  of  a  mortgage  by  the  administratrix 
of  the  estate  of  the  mortgagee  on  the  ground  that  it  was  made  for  less  than  its 
value  ;  since  payment  to  such  assignor  will  be  valid.  (Knox  v.  Qalligan,  21  Wis. 
470.) 

The  assignee  of  a  bond  and  mortgage  must  give  notice  of  the  assignment,  to  the 
mortgagor,  if  he  wishes  to  protect  himself  against  a  bona-  fide  payment  by  the 
latter,  to  the  assig-nor  or  his  agent.  (Reed  v.  Marble,  10  Paige,  409.)  Even  the 
recording  of  the  assignment  is  not  constructive  notice  to  the  mortgagor,  of  such 
assignment,  but  is  only  constructive  notice  to  subsequent  assignees  or  piirchasers 
from  the  original  assignor.     (Ib.) 

Where  it  appeared,  in  a  suit  brought  by  the  assignee  of  a  mortgage,  to  fore- 
close the  same,  that  it  was  the  intention  of  the  assignor  to  give  him  the  right  to 
receive  the  moneys  due  upon  the  mortgage,  and  to  foreclose  in  his  own  name,  and 
to  apply  the  proceeds  to  the  payment  of  certain  debts  for  which  the  complainant 
was  holden  as  surety  for  the  assignor ;  it  was  held  that  a  decree  in  such  suit 
would  be  a  perfect  protection  to  the  defendants  therein,  and  to  those  who  might 
become  purchasers  under  the  decree,  against  any  claim  of  the  assignor,  or  of  the 
creditors  whose  debts  were  thus  provided  for ;  and  that  it  was  unnecessary  to 
make  the  assignor,  or  the  creditors,  parties.  (Christie  v.  Herriek,  1  Barb.  Ch. 
254.) 

The  assignee  of  a  foreign  executor  may  maintain  an  action,  in  the  courts  of 
jNTew  York,  upon  a  chose  in  action  transferred  to  him  by  such  foreign  executor. 
(Petersen  v.  The  Chemical  Bank,  32  N.  Y.  21.)  When  a  plaintiff,  deriving  title 
through  a  foreign  executor,  is  an  unexceptionable  suitor  in  our  courts,  there  is  no 
rule  of  form  or  of  policy  to  exclude  him.     (Ib.) 

A  complaint  in  a  foreclosure  suit  alleged  that  the  mortgage  was  executed  and 
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If  the  mortgagee  is  dead,  his  personal  representative  is  the  proper 
complainant  to  bring  the  bill ;  for,  ordinarily,  the  mortgage  money 
belongs  to  the  personal  assets,  and  draws  after  it  the  mortgaged  estate 
as  an  incident. (m)  (6)  But  if  the  mortgage  be  of  a  fee,  the  heir  also  of 
the  mortgagee  is  a  necessary  party  (either  as  complainant  or  as  defend- 
ant) ;  for  he  is  the  owner  of  the  legal  title,  though  but  a  trustee  for 
the  personal  representative. (v) 

And  all  persons  who  have  the  legal  interest  in  the  mortgage,  as  well 
as  those  who  have  the  equitable  interest  therein,  are  necessary  parties 
to  a  bill  of  foreclosure.  There  can  be  no  redemption  or  foreclosure 
unless  all  the  persons  entitled  to  the  whole  mortgage  money  are  before 
the  court.  Thus,  for  example,  a  person  entitled  to  a  part  only  of  the 
mortgage  money  cannot  file  a  bill  to  foreclose  the  mortgage  as  to  his 
own  part  of  the  money  ;  but  all  the  other  persons  in  interest  must  be 
made  parties,  (w)  So,  if  the  mortgage  was  given  to  a  trustee,  in  trust 
for  others,  all  the  cestuis  que  trust  should  be  made  parties,  as  well  as  the 
trustee,  to  the  bill  of  foreclosure. (a;)  (7) 

(a)  Id.  lb.    Freake  v.  Horseley,  2  Freem.  180.    Uradshaw  v.  Outram,  13  Ves.  234. 

(i>)  Scott  v.  Nicoll,  3  Knss.  476.    Wood  v.  Williams,  4  Mad.  186. 

iw)  Story's  Eq^Pl.  184.    Palmer  v.  Earl  of  Carlisle,  1  Sim.  &  Stn.  426. 

{x)   Wood  v.  Williams,  4  Mad.  186.    Lowe  v.  Morgan,  1  JBro.  Ch.R.  368. 

delivered  to  one  A.,  who  had  since  died ;  and  that  his  wife,  as  his  executrix,  had 
duly  assigned  the  mortgage  to  the  plaintiff,  who  now  owned  and  held  it,  by  virtue 
of  the  assignment.  The  answer  denied  that  plaintiff  owned  the  mortgage  by 
virtue  of  the  assignment,  or  otherwise.  On  the  trial,  the  plaintiff  produced  the 
mortgage,  in  which  the  mortgagee  was  described  as  "  acting  administrator  of  the 
estate  of  B."  Held,  that  the  defendant  had  a  right  to  show  that  the  mortgage 
was  taken  to  secure  a  debt  due  to  the  estate  of  B.,  and  that  therefore  the  execu- 
trix of  A.  had  no  title  to  the  mortgage,  and  her  assignment  to  the  plaintiff  was  a 
nullity;     (Renaud  v.  Conselyea,  7  Ab.  105.) 

(6)  It  seems  that  a  foreign  executor  can  foreclose  a  mortgage,  in  this  state, 
without  taking  out  letters  testamentary.  (Averill  v.  Taylor,  5  How.  Pr.  476 ;  S. 
C.  1  Code  Rep.  N.  S.  213.)  But,  in  MiddUbrook  v.  The  Merchants'  Bank,  (41 
Barb.  481;  S.  C.  18  Ab.  109;  27  How.  474;  3  Keyes,  135,)  it  is-  held  that  our 
courts  will  not  recognize  the  light  of  a  foreign  executor  or  administrator  to  sue, 
in  the  courts  of  this  state,  under  or  by  virtue  of  his  foreign  letters  testamentary 
or  of  administration.  And  in  Petersen  v.  The  Chemical  Bank,  (32  N.  Y.  21,)  it  is 
said  that  reasons  of  form,  and  a  solicitude  to  protect  the  rights  of  creditors  and 
others  residing  within  the  jurisdiction  where  the  assets  are  found,  have  led  to  the 
disability  of  foreign  executors  to  sue  in  our  courts.  That  such  disability  to  sue 
in  our  courts  does  not  attach  to  the  subject  of  the  action,  but  to  the  person  of  the 
plaintiff.  .  But  it  is  held,  in  that  case,  that  when  a  plaintiff  deriving  title  through 
a  foreign  executor  is  an  unexceptionable  suitor  in  our  courts,  there  is  no  rule  of 
form,  or  of  policy,  to  exclude  him.  Hence  the  assignee  of  a  foreign  executor  may 
maintain  an  action  in  New  York  upon  a  chose  in  action  transferred  to  him  by 
such  foreign  executor. 

The  objection  that  it  appears  from  the  complaint  that  the  plaintiff  is  a  foreign 
executor  must  be  taken  by  demurrer ;  otherwise  it  will  be  waived.  (Robbins  .v. 
Wells,  18  Ab.  191 ;  S.  C.  26  How.  15 ;  1  Rob.  666.) 

(7)  Plaintiffs. 

"Where  two  or  more  are  interested  as  mortgagees,  or  assignees,  of  a  mortgage, 
all  must  join  in  a  bill  to  foreclose,  it  seems.     (Johnson  v.  Brown,  11  Foster,  405.) 

570 


Chap.  2.]  PROCEEDINGS  IN  SPECIAL  CASES.  ]*[  ± 

Where  there  are  two  co-mortgagees,  and  one  has  become  the  owner  of  the  equity 
of  redemption,  the  other  can  sustain  a  bill  for  a  foreclosure,  against  him,  to  the 
extent  of  his  proportionate  interest.     (Sandford  v.  Bulkley,  30  Conn.  344.) 

A  holder  of  bonds  which  are  secured  by  mortgage  may  file  a  bill  of  foreclosure, 
in  behalf  of  himself  and  other  bondholders.  {Mason  v.  York,  etc.  R.  R.  Co.  52 
Maine,  82.) 

An  insolvent  corporation  has  no  interest  in  »  suit  to  foreclose  »  mortgage, 
given  to  its  receivers  to  secure  a  debt  due  to  the  corporation  ;  and  is  not  properly 
a  party  to  the  suit.     (Iglehart  v.  Bierce,  36  111.  133.) 

The  rule  of  the  Code,  as  to  the  joinder  of  plaintiffs,  is  that  "  all  pei^sons  having 
an  interest  in  the  subject  of  the  action,  and  in  obtaining  the  relief  demanded, 
may  be  joined  as  plaintiffs,"  except  as  otherwise  provided  in  title  3  of  part  2. 
(Code,  \  117.)  The  "interest"  referred  to  in  this  section  is  not  necessarily  a  joint 
interest,  but  it  is  a  common  or  general  interest  in  the  subject  matter  of  the  suit,  or 
in  the  relief  sought.  Several  persons  having  a  common  interest,  arising-  out  of 
the  same  transaction,  or  subject  of  litigation,  though  their  interests  be  separate, 
may  join  in  one  suit  for  equitable  relief ;  provided  their  interests  be  not  adverse 
or  conflicting.  (Van  Sant.  Eq.  Pr.  75  ;  Robinson  v.  Smith,  3  Paige,  222 ;  Grant 
v.  Van  Schoonhoven,  9  id.  255;  Alston  v.  Jones,  3  Barb.  Ch.  397.) 

"Where  a  mortgage  is  given  by  husband  and^ife,  as  executor  and  executrix,  to 
their  co-executrix,  to  secure  the  payment  of  moneys  of  the  estate  received  by  the 
husband  as  executor,  the  wife,  after  her  husband's  death,  cannot  tile  a  bill,  in  her 
character  of  executrix,  against  his  personal  representatives  and  heirs  at  law,  to 
foreclose  such  mortgage  ;  where  it  does  not  appear  from  the  bill  that  she  is  enti- 
tled to  a  portion  of  the  fund  secured  by  the  mortgage,  as  a  legatee,  for  her  sole 
and  separate  use.  (Lawrence  v.  Lawrence,  3  Barb.  Ch.  71.)  If,  in  such  a  case, 
the  wife  had  an  interest  in  the  fund,  and  the  co-executrix  to  whom  the  mortgag-e 
was  given,  upon  application,  refuses  to  proceed  to  foreclose  the  mortgage,  the 
widow  of  the  mortgagee,  and  the  other  legatees  for  whose  benefit  the  mortgage 
was  given,  may  file  a  bill  showing  their  respective  rights  in  the  fund ;  and  claim- 
ing to  have  the  benefit  of  such  mortgage,  and  of  a  foreclosure  thereof.  (lb.)  But 
in  that  case  the  mortgagee,  and  all  the  legatees  who  are  interested  in  the  fund, 
must  be  made  parties  to  the  suit ;  or  the  bill  must  be  filed  by  spme  of  the  lega- 
tees, in  behalf  of  themselves  and  of  all  others  having  an  interest  in  the  fund.    (lb.) 

A  junior  mortgagee  may  file  a  bill  to  foreclose  his  mortgage,  and  for  a  sale  of 
the  mortgaged  premises,  and  for  the  payment  of  all  incumbrances  thereon  out 
of  the  proceeds  of  the  sale.  And,  by  the  practice  in  New  York,  he  may  make  the 
prior  mortgagee  a  party  to  the  suit,  without  offering  to  redeem  and  pay  the  prior 
mortgagee.     ( Van&erkemp  v.  Slielton,  11  Paige,  28.) 

Where  a  trustee  takes,  in  his  individual  capacity,  a  bond  and  mortgage,  as  trust 
funds,  although  he  is  described,  in  the  instrument,  as  a  trustee,  yet  the  legal  title 
to  the  security  is  in  the  trustee  personally,  and  on  his  death  the  security  vests  in 
his  personal  representatives,  and  not  in  his  successor  in  the  trust ;  and  an  action 
to  collect  the  trust  funds  must  be  brought  by  his  representatives,  or  their  assignee. 
(Remand  v.  Conselyea,  4  Ab.  280 ;  S.  C.  affirmed,  5  id.  346.) 

In  an  action  to  foreclose  a  mortgage,  H.  and  his  wife  were  defendants.  The 
lis  pendens  was  filed  on  the  10th  of  January,  and  the  summons  served  on  H.  the 
same  day,  and  upon  his  wife  on  the  next  day.  H.,  who  was  the  owner  of  the 
equity  of  redemption,  with  his  wife,  executed  a  deed  of  the  premises  to  D.,  dated 
the  9th,  but  not  recorded  until  the  11th  of  January.  Held,  that  D.  was  not  a. 
necessary  party  to  the  action.     (Earle  v.  Barnard,  22  How.  Pr.  437.) 

A  testator  devised  all  his  estate  to  his  executors  in  trust  to  pay  his  wife  the 
income  during  her  life.  In  respect  to  a  certain  mortgage,  he  bequeathed  the 
same,  after  the  death  of  the  wife,  to  the  mortgagor,  so  far  only  as  the  principal 
and  arrears  of  interest  should  not  exceed  a  certain  sum,  at  his  wife's  death.  The 
widow  qualified  as  sole  executrix.  Held,  that  she  could  maintain  an  action  to 
foreclose  the  mortgage.     (Hancock  v.  Hancock,  22  N.  Y.  568.) 

A  "mortgage  in  the  usual  form,  except  that  the  mortgagee  is  described  as  "T. 
B.,  acting  executor  of  the  estate  of  T.  T.,  deceased,"  is  prima,  facie  the  private 
property  of  the  mortg-agee,  and  an  administrator  with  the  will  annexed  of  T.  T., 
in  filing  a  bill  to  foreclose  such  mortgage,  after  the  death  of  T.  B.,  must  show,  by 
proper  allegations  aside  from  the  language  of  the  mortgage,  that  it  was  a  part 
of  the  assets  of  the  estate  of  T.  T.     (Peck  v.  Mallams,  10  N.  Y.  509.) 

A  junior  mortgagee  can  maintain  an  action  to  foreclose  his  mortgage,  after  the 
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2.  Defendants.]  All  persons  having  an  interest  in  the  equity  of 
redemption  should  be  made  defendants  to  a  bill  of  foreclosure.^)  And 
if  the  equity  of  redemption  belongs  to  different  persons  as  devisees, 
or  as  having  charges  as  legatees,  thereon,  all  of  them  should  be  joined 
as  defendants. (?)  And  hence  the  general  (though  not  universal)  rule 
is  that  all  incumbrancers  should  be  made  parties,  if  not  as  indispens- 
able, at  least  as  proper  parties  to  such  a  bill,  whether  they  are  prior 
or  subsequent  incumbrancers. (a)  (8) 

(y)  Story's  Eq.  PI.  177. 

(z)  McGowan  v.  Yorks,  6  John.  Ch.  Rep.  450. 

(a)  Story,  177.    3  John.  Ch.  459.    Nowcomb  v.  Dewey,  27  Iowa,  381. 


foreclosure  of  a  prior  mortgage  by  an  action  to  which  such  junior  mortgagee  was 
not  made  a  party.     (Peabody  v.  Rdberts,  47  Barb.  91.) 

In  case  of  the  death  of  the  trustee  named  as  mortgagee  in  a  mortgage  given  in 
trust  to  collect  and  apply  the  interest,  and  so  much  of  the  principal  as  may  be 
necessary  to  the  support  and  maintenance  of  the  cestui  que  trust,  his  executor  can 
maintain  an  action  to  foreclose  it.  (Boniface  v.  Relyea,  5  Ab.  N.  S.  259 ;  S.  C. 
36  How.  457  ;  6  Rob.  397.) 

The  comptroller  of  the  state  has  power  to  foreclose  a  mortgage  assigned  to  him 
by  a  bank  to  secure  the  redemption  of  its  notes,  on  default  being  made  in  the 
payment  of  the  mortgage.     (Flagg  v.  Munger,  9  N.  Y.  483.) 

In  Burlew  v.  HiUiiian,  (1  Green  [N.  J.]  23,)  it  was  held  in  a  suit  brought  by 
a  wife,  after  the  death  of  her  husband,  to  foreclose  a  mortgage  made  to  her 
jointly  with  her  husband,  for  the  benefit  of  the  wife,  that  the  fact  that  the  bond 
was  given  to  the  husband  alone,  and  to  his  heirs,  constituted  no  valid  defence : 
and  that  she,  alone,  as  surviving  mortgagee,  had  a  clear  right  to  enforce  the 
mortgage. 

Under  the  Revised  Statutes  of  Wisconsin,  (Acts  of  1839,  §§  37-40,)  a  bill  for  the 
foreclosure  or  sale  of  mortgaged  premises  will  not  lie  after  the  defendant  has  been 
in  possession  adversely  for  more  than  ten  years  prior  to  the  filing  of  the  bill. 
(Cleveland  Ins.  Co.  v.  Reed,  24  How.  [U.  8.]  284.) 

(8)  Defendants. 

In  an  action  for  foreclosure  and  sale,  all  persons  having  liens  upon  the  equity 
of  redemption  are  necessary  parties.  (Morris  v.  Wheeler,  45  N.  Y.  708  ;  Case  v. 
Price,  17  How.  Pr.  348  ;  S.  C.  9  Ab.  111.)  A  judgment  against  husband  and  wife, 
for  damages  and  costs,  in  an  action  of  ejectment,  duly  docketed,  is  a  lien  upon  the 
real  estate  of  the  wife.  If  she  is  the  owner  of  the  equity  of  redemption  in  mort- 
gaged premises,  the.  judgment  creditor  is  a  necessary  party  in  an  action  to  fore- 
close the  mortgage.     (lb.) 

Persons  interested  in  mortgaged  premises,  not  made  parties  to  a  bill  of  foreclo- 
sure, are  not  concluded  by  the  decree.  (Farwdl  v.  Murphy,  2  Wis.  533 ;  Brain- 
ard  v.  Cooper,  10  N.  Y.  356  ;  Peabody  v.  Huberts,  47  Barb.  91.) 

The  owner  of  the  equity  of  redemption  is  a  necessary  party  to  a  bill  in  equity 
for  the  foreclosure  of  a  mortgage.  (Hall  v.  Nelson,  23  Barb.  88  ;  S.  C.  14  How.  Pr. 
32  ;  Reed  v.  Marble,  10  Paige,  409  ;  Wakeman  v.  Hazleton,  3  Barb.  Ch.  150 ;  Miner 
v.  Beekman,  11  Ab.  N.  S.  147 ;  Be  Leon  v.  Higucra,  15  Cal.  483 ;  Ooodeiunu  v. 
Eaoer,  16  id.  461 ;  Boggs  v.  Hargrove,  id.  559.)  And  the  mortgagor  may  object, 
in  his  answer,  that  such  necessary  party  has  been  omitted.  (lb.)  Or  may  demur. 
(Reed  v.  Marble,  supra.) 

"Where  a  mortgagor  sold  the  equity  of  redemption  of  the  mortgaged  premises, 
but  the  deed  of  sale  was  not  recorded  before  the  institution  of  a  suit  for  the  fore- 
closure of  the  mortgage  and  the  filing  of  the  notice  of  lis  pendens,  it  was  held  that 
this  fact  did  not  obviate  the  necessity  of  joining  the  owner  of  the  equity  of  redemp- 
tion as  a  defendant,  in  the  suit.  (Hall  v.  Nelson,  23  Barb.  88 ;  S.  C.  14  How.  Pr. 
32  ;  overruled  upon  another  point,  18  N.  Y.  57  ;  17  How.  Pr.  35.) 

A  foreclosure  is  null  and  void  against  the  owner  of  the  equity  of  redemption,  if 
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he  is  not  made  a  party  to  the  suit;  and  no  claim  of  adverse  possession  can  be 
founded  thereon,  as  against  him.     (Miner  v.  Beekman,  11  Ab.  N.  S.  147.) 

The  wife,  or  widow,  of  a  grantee  of  the  mortgagor  is  also  a  necessary  party  to 
a  bill  of  foreclosure ;  she  having  a  right  of  dower  in  the  equity  of  redemption. 
(Mills  v.  Van  VoorMes,  23  Barb.  125 ;  S.  C.  10  Ab.  152  ;  20  N.  Y.  412 ;  Burton  v. 
Lies,  21  Cal.  87  ;  Wheeler  v.  Morris,  2  Bosw.  524.)  Where  the  wife  of  a  mortga- 
gor has  not  joined  in  the  mortgage,  and  has  an  inchoate  right  of  dower  in  the 
mortgaged  premises,  the  making  of  her  a  party  to  an  action  of  foreclosure,  with- 
out allegations  in  the  complaint,  that  the  mortgage  is  prior,  superior,  or  hostile 
to  her  interest,  does  not  affect  that  interest ;  nor  does  the  general  claim,  in  the 
judgment,  foreclosing  the  defendants  of  all  rights  in  the  premises.  (Merchants' 
Bank  v.  Thainson,  55  N.  Y.  7.)  Even  with  such  allegations,  a  judgment  passing 
upon  her  rights  is  erroneous  ;  a  foreclosure  action  not  being  the  proper  method 
of  litigating  rights  claimed  in  priority,  or  in  hostility,  to  the  mortgage.     (lb.) 

The  State  occupying  the  position  of  a  prior  mortgagee,  need  not  be  made  a 
party  to  a  foreclosure  suit ;  its  right  being  paramount.  (Patt'ison  v.  Shaw,  6  Ind. 
377.)  And  a  subsequent  incumbrancer  is  not  an  indispensable  party  to  a  judg- 
ment of  foreclosure.  (Wilson  v.  Hayward,  6  Flor.  171 ;  Mack  v.  G-rover,  12  Ind. 
254;  Meredith  v.  Lackey,  16  id.  1.) 

In  a  suit  against  minor  heirs,  to  foreclose  a  mortgage,  their  general  guardian 
need  not  be  made  a  party.     (Alexander  v.  Frary,  9  Ind.  481.) 

If  the  purchaser  of  real  estate,  subject  to  a  mortgage,  conveys  it  to  another 
person,  by  warranty  deed,  it  is  not  necessary  to  make  him  a  party  to  a  bill  to 
foreclose  the  mortgage,  in  order  to  render  the  decree  conclusive  upon  the  title. 
(Soule  v.  Albee,  31  Vt.  142.)  But  the  foreclosure  of  a  mortgage,  without  making 
the  holder  of  a  judgment-lien  a  party,  is,  as  to  such  holder,  a  nullity.  (Brainard 
v.  Cooper,  10  N.  Y.  356.) 

The  personal  representatives  of  a  deceased  executor  are  necessary  parties  to  a 
suit  in  equity,  brought  by  an  administrator  with  the  will  annexed,  to  foreclose  a 
mortgage  given  to  the  deceased,  as  "acting  executor,"  etc.  (Peck  v.  Mallams, 
10  N.  Y.  509.)  And  where  property  has  been  sold  and  mortgaged  back  to  secure 
the  purchase  money,  the  wife,  having  dower  in  the  equity  of  redemption,  must  be 
made  a  party  to  an  action  to  foreclose  the  mortgage ;  as  must  also  the  wives  of 
the  mortgagor's  grantees.     (Mills  v  Van  Voorliies,  20  N.  Y.  412.) 

Where  the  maker  of  a  note,  and  the  mortgagor  who  secures  it,  are  not  the  same 
person,  the  non-jonder  of  the  promissor,  in  a  suit  to  foreclose,  is  no  ground  of 
'demurrer,  even  if  it  is  a  defect.     (JDeland  v.  Mershon,  7  Clarke  [Iowa]  70.) 

The  mere  fact  that  the  deed  of  a  grantee  of  the  mortgagor  was  never  recorded 
does  not  make  a  decree  of  foreclosure  against  his  grantor  binding  on  him,  when 
he  is  not  made  a  party.     (Hodson  v.  Treat,  7  Wis.  263.) 

A  mortgagor,  or,  in  case  of  a  sale  of  his  interest,  the  purchaser  of  the  equity 
of  redemption  is  a  necessary  party  to  a  foreclosure  sale  ;  as  otherwise  he  will  not 
be  barred  of  his  estate  in  the  premises,  but  will  hold  them  subject  only  to  the  lien 
of  the  mortgage.  (Be  Leon  v.  Higuera,  15  Cal.  483 ;  Gfoodenoio  v.  Ewer,  16  id. 
461 ;  Boggs  v.  Hargrave,  id.  559!)  In  an  action  to  foreclose,  brought  against  a 
husband,  the  wife  may  be  properly  joined,  if  she  claims  the  premises  as  her 
separate  property,  by  virtue  of  a  previous  conveyance  by  her  husband.  (Kohner 
v.  Ashenauer,  17  Cal.  578.) 

A  judgment  creditor,  having  a  general  lien  on  an  equity  of  redemption,  is  not 
regarded  as  a  purchaser  for  a  valuable  consideration,  and  is  not  a  necessary 
party  to  an  action  for  foreclosure.     (Gaines  v.  Walker,  16  Ind.  361.) 

In  Iowa,  both  junior  and  older  mortgagees  are  proper,  but  not  necessary, 
parties  to  a  bill  for  foreclosure.     (Heimstreet  v.  Winnie,  10  Iowa,  430.) 

A  mortgagee,  in  his  suit  to  foreclose,  may  make  any  one  a  party  defendant  who 
has,  or  claims  to  have,  through  the  mortgagor,  any  interest  in  the  mortgaged 
premises  ;  and  though  he  asks,  against  him,  a  relief  different  from  that  sought 
against  the  mortgagor,  this  will  make  no  difference.  (Nichols  v.  Randall,  5  Min. 
304.) 

A  mortgagor,  who  has  sold  his  equity  of  redemption,  is  not  a  necessary  party  to 
a  foreclosure  suit ;  but  if  he  is  not  made  a  party,  the  judgment  can  be  only  for  a 
sale  of  the  premises  ;  and  should  not  be  rendered  against  the  person  of  the  holder 
of  the  equity.     (Burkliam  v.  Beaver,  17  Ind.  367.) 

If  a  prior  mortgagee,  at  the  time  of  filing  his  bill  to  foreclose,  has  either  actual 
Or  constructive  notice  of  a  junior  mortgage,  or  other  subsequent  incumbrance,  he 
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is  "bound  to  make  the  holder  thereof  a  party  to  the  action  ;   or  the  proceedings 
thereon  will  not  affect  him.     (Mwrdoek  v.  Ford,  17  Ind.  52.) 

Upon  the  foreclosure  of  a  mortgage  given  for  the  purchase  money,  it  is  not 
necessary  that  the  wife  of  the  mortgagor  should  be  made  a  party  to  the  bill. 
(Stephens  v.  Bichnell,  27  111.  444.) 

A  mortgagor  who  has  sold  his  equity  of  redemption  is  not,  necessarily,  a  proper 
party  to  a  suit  to  foreclose.  (Murray  v.  Catlett,  4  Green.e,  [Iowa,]  108  ;  Johnson 
v.  Monell,  13  Iowa,  300  ;  Semplev.  Lee,  id.  304  ;  Delaplaine  v.  Lewis,  19  Wis.  476  ; 
Stevens  v.  Campbell,  21  Ind.  471.)  Where  a  mortgagor  sells  the  mortgaged 
premises,  and  the  purchaser  assumes  the  payment  of  the  mortgage,  and  executes 
his  bond  for  the  amount  due,  the  mortgagor  need  not  be  made  a  party  to  an 
action  brought  against  the  purchaser,  to  foreclose  the  mortgage.  ( Van  Nest  v. 
Latson,  19  Barb.  604;  Shawv.  Hoadley,  8  Blackf.  165.)  "But  the  purchasers  of 
the  mortgaged  premises  are  proper  parties.  (Se'mple  v.  Lee,  supra  ;  Heyman  v. 
Ijowell,  23  Cal.  106).  If,  however,  the  mortgagee  desires  to  recover  a  personal 
judgment  against  the  mortgagor,  for  any  deficiency,  after  the  sale  of  the'  mort- 
gaged property,  then  he  will  be  a  necessary  party.  (Stevens  v.  Campbell,  21  Ind. 
471.)  And  where  a  mortgagor  has  conveyed  the  premises,  subject  to  the  mort- 
gage, by  a  deed  with  covenants  of  warranty  against  all  incumbrances,  he  has 
sufficient  interest  in  a  proceeding  to  foreclose  such  mortgage,  to  be  entitled  to  be 
made  a  party  defendant,  on  his  own  application.  But  if  he  fails  to  show  any  such 
right,  or  if  the  claim  is  not  made  in  good  faith,  the  court  may  dismiss  the  action, 
as  to  him,  making  the  proper  order  as  to  costs.    (Cfiffordv.  Workman,  15  Iowa,  34.) 

In  Ohio,  beneficiaries  under  a  conveyance  of  land,  (as  contradistinguished  from 
a  conveyance  of  the  mere  equity  of  redemption,  eo  nomine,)  in  trust  for  the  benefit 
of  creditors,  are,  under  §  35  of  the  Code  of  Civil  Procedure,  proper  parties  defend- 
ant to  a  proceeding-  by  a  prior  mortgagee  of  the  same  land,  for  foreclosure  and 
sale  of  the  mortgaged  premises.     (Union  Bank  v.  Bell,  15  Ohio,  N.  S.  200.) 

The  complainant,  in  a  bill  to  foreclose  a  mortgage,  may,  in  order  to  foreclose  all 
interests  derived  from  the  mortgagor  subsequent  to  his  own  mortgage,  make 
a  person  claiming  under  a  paramount  title  defendant,  when  the  latter  is  also 
owner  of  an  interest  in  the  equity  of  redemption.  (Horton  v.  Ingersoll,  13  Mich. 
409.) 

When  a  mortgagee  assigns  the  mortgage,  as  security  for  a  debt,  the  assignee, 
in  an  action  brought  by  him  to  foreclose,  may  join  the  mortgagee,  mortgagor  and 
any  person  having  an  interest  in  the  mortgaged  premises  subject  to  the  mortgage, 
without  improperly  joining  several  causes  of  action.  (Far-well  v.  Jackson,  28  Cal. 
105. )  A  complaint,  in  an  action  on  a  note  and  to  foreclose  a  mortgage  given  to 
secure  its  payment,  which  states  that  the  parties,  other  than  the  mortgag-or,  who 
are  made  defendants,  have,  or  claim  to  have,  some  interest  in  the  mortgaged 
premises,  is  not  demurrable  on  account  of  the  joinder  of  such  defendants.  (Poett 
v.  Stearns,  28  Cal.  226.)  And  in  an  action  to  foreclose  a  mortgage  executed  by 
husband  and  wife,  it  is  proper  to  make  the  wife  a  party  defendant ;  and  an  alle- 
gation that  she  has  some  interest  in,  or  claim  upon,  the  mortgaged  premises  is 
sufficient  to  show  that  she  is  a  proper  party,  without  alleging  the  character  of 
that  interest.     (Anthony  v.  Nye,  30  Cal.  401.) 

When  a  judgment  debtor,  subsequent  to  the  docketing  of  a  judgment,  acquires 
a  title  to  real  estate,  and  executes  and  delivers  to  his  grantor  a  mortgage  upon 
the  premises,  to  secure  a  part  of  the  purchase  money,  a  foreclosure  of  such  mort- 
gage, by  action,  is  absolutely  void,  as  against  the  prior  judgment  creditor,  unless 
he  is  made  a  party  defendant  in  the  action.  And  a  purchaser  upon  the  sale 
acquires,  as  against  such  judgment  creditor,  if  he  be  not  made  a  party,  only 
the  right  of  a  mortgagee  in  possession.  ( Winebrener  v.  Johnson,  7  Ab.  N.  S. 
202.) 

Where  a  person  who  has  an  equitable  interest  in  a  building  erected  upon 
premises  belonging  to  another,  by  having  advanced  money  for  the  erection  there- 
of, is  in  possession  of  the  premises,  under  an  agreement  with  the  owner,  at  the 
time  of  the  execution  of  a  mortgage  thereon  to  a  third  person,  and  continues  in 
possession,  down  to  the  time  of  the  sale  of  the  premises,  by  a  master,  under  a 
decree  in  a  suit  brought  to  foreclose  such  mortgage,  the  complainant  in  the  fore- 
closure suit,  and  the  purchaser  at  the  master's  sale,  are  bound  to  take  notice  of 
the  equitable  rights  of  the  tenant,  if  any  such  exist ;  such  possession  being  con- 
structive notice  to  them,  of  his  rights.  (Be  Ruyter  v.  Trustees  of  St.  Peter's 
Church,  2  Barb.  Ch.  555.)     The  equitable   claim   of  the  person  in  possession, 
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under  such  circumstances,  will  not  be  cut  off  by  the  foreclosure  of  the  mortgage, 
and  the  sale  of  the  premises,  unless  he  was  made  a  party  to  the  foreclosure  suit. 
And  he  may  still  enforce  such  claim  against  the  mortgaged  premises  in  the  hands 
of  the  purchaser  at  the  master's  sale.     (lb.) 

Where  the  mortgagor  has  conveyed  the  equity  of  redemption  in  the  mortgaged 
premises  to  another,  no  suit  in  chancery  can  be  instituted  against  the  mortgagor 
for  the  payment  of  the  mortgage  debt,  without  making  the  grantee  of  the  equity 
of  redemption  a  party.     (Meed  v.  Marble,  10  Paige,  409.) 

The  heirs  of  a  subsequent  mortgagee  are  not  necessary  parties  to  a  bill  to  fore- 
close a  prior  mortgage  ;  the  executor  of  the  decedent  representing  his  rights  as 
second  mortgagee.     (Shaw  v.  McNish,  1  Barb.  Ch.'326.) 

Where  a  mortgage  is  assigned  as  a  mere  security  for  the  payment  of  a  debt,  or 
where  only  a,  part  of  the  mortgage  debt  is  assigned  to  the  complainant,  the 
assignor  is  a  necessary  party  to  a  bill  filed  to  foreclose  such  mortgage.  But 
where  there  is  an  absolute  and  unconditional  assignment  of  a  bond  and  mortgage, 
and  the  assignee  files  a  bill  to  foreclose  the  mortgage,  it  is  not  necessary  to  make 
the  assignor  a  party.  (Christie  v.  Herrick,  1  Barb.  Ch.  254.)  The  same  princi- 
ple is  applicable,  it  seems,  to  the  case  of  an  absolute  assignment  of  a  bond  and 
mortgage  to  a  third  person,  in  trust,  to  collect  the  amount  due  thereon,  and 
apply  the  same  to  the  payment  of  the  debt  of  the  assignor.  (lb.)  Where  it 
appeared  in  a  suit  brought  by  the  assignee  of  a  mortgagee,  to  foreclose  the  same, 
that  it  was  the  intention  of  the  assignor  to  give  to  the  assignee  the  right  to 
receive  the  moneys  due  upon  the  mortgage,  and  to  foreclose  in  his  own  name, 
and  to  apply  the  proceeds  of  the  mortgage  to  the  payment  of  certain  debts  for 
which  the  complainant  was  holden  as  surety  for  the  assignor,  it  was  held  that  it 
was  unnecessary  to  make  the  assignor,  or  the  creditor,  parties.     (lb.) 

The  complainant  in  a  foreclosure  suit  cannot  make  a  person  who  claims  the 
mortgaged  premises  adversely  to  both  the  mortgagor  and  the  mortgagee  a  party 
defendant  in  such  suit,  and  if  he  does  so,  and  the  fact  of  such  adverse  claim 
appears  from  the  bill,  the  party  thus  made  a  defendant  may  demur  to  the  bill, 
for  want  of  equity  as  to  such  defendant.  (Banks  v.  Walker,  3  Barb.  Ch.  438 ; 
Holeomb  v.  Holcomb,  2  Barb.  20 ;  Coming  v.  Smith,  6  N.  Y.  82  ;  Merchants'  Bank 
v.  Thomson,  55  N.  Y.  7.)  According  to  the  settled  rule  of  equity,  »  mortgagee 
cannot,  in  an  action  to  foreclose  his  mortgage,  call  in  as  parties  persons  claiming 
in  hostility  to  the  title  of  the  mortgagor,  and  have  the  legal  title  adjudged,  in  the 
equitable  action.  The  question  of  legal  title  is  a  question  of  law,  and  to  be 
determined  in  an  action  of  ejectment,  at  law.  (Bruitdage  v.  Domestic,  etc. 
Missionary  Society,  60  Barb.  205.)  When  one  made  a  party  defendant,  in  a  fore- 
closure suit,  sets  up  an  adverse  claim,  the  plaintiff  should  dismiss  the  bill,  as  to 
him.     (Coming  v.  Smith,  6  N.  Y.  82.) 

In  an  action  of  foreclosure,  brought  by  an  assignee  of  the  mortgage,  the 
assignor  is  not  a  necessary  party,  and  his  absence  will  not  bar  the  plaintiff  from 
the  relief  to  which  he  is  entitled.     (Andrews  v.  Grilles-pie,  47  N.  Y.  487.) 

An  assig'nee  in  bankruptcy  acquires  the  equity  of  redemption  of  the  bankrupt, 
in  his  real  estate,  subject  to  an  outstanding  mortgage ;  and  if  the  mortgage  is 
foreclosed  without  making  the  assignee  a  party,  his  right  to  redeem  is  not 
impaired,  and  he  may  enforce  it  against  the  purchaser  at  the  mortgage  sale,  as 
his  grantor.     (Winskrw  v.  Clark,  4Tl  N.  Y.  261.) 

Where  a  second  mortgage  is  assigned,  and  the  assignment  is  not  recorded,  and 
the  mortgagee  in  the  first  mortgage  makes  the  mortgagee  in  the  second  mortgag-e 
a  party  to  his  bill  of  foreclosure,  but  does  not  make  the  assignee  a  party,  a,  bona 
fide  purchaser  at  the  master's  sale,  or  a  subsequent  purchaser  under  him,  who 
has  no  notice  of  such  assignment,  at  the  time  of  his  purchase,  will  be  protected 
against  the  claim  of  the  assignee  under  such  unrecorded  assignment.  But  if  the 
assignment  is  recorded,  and  the  assignee  is  not  made  a  party  to  the  foreclosure 
suit,  the  record  of  the  assignment  will  be  constructive  notice  to  the  purchaser  at 
the  master's  sale,  and  to  all  persons  claiming  under  him,  of  the  rights  of  such 
assignee,  and  that  such  assignment  is  not  affected  by  the  sale  under  the  decree. 
(Vanderkemp  v.  Shelton,  11  Paige,  28.)  A  junior  mortgagee  may  file  a  bill  to 
foreclose  his  mortgage,  and  for  a  sale  of  the  mortgaged  premises,  etc.  And  by 
the  practice  in  New  Fork  he  may  make  the  prior  mortgagee  a  party  to  the  suit, 
without  offering  to  redeem  and  pay  the  prior  mortgage.  (lb.)  Where  the  prior 
mortgagee  is  made  a  party  to  such  a  suit,  if  he  is  in  possession  under  his  mortgage, 
he  can  only  ask  that  he  shall  not  be  unnecessarily  subjected  to  costs,  where  the 
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*It  is  provided  by  statute,  however,  that  it  shall  not  [*Vol.  II,  175] 
bo  necessary  that  any  person  having  a  lien  by  any  judgment  or  decree 
upon  the  land  contained  in  any  mortgage  subsequent  to  the  mortgage 
sought  to  be  foreclosed,  or  any  person  having  any  lien  or  claim  by  or 
under  such  subsequent  judgment  or  decree,  be  made  a  party  to  the 
suit  for  the  foreclosure  thereof,  (b) 

The  same  statute  also  contains  a  provision  that  whenever  any  person 
claiming  any  right  or  equity  of  redemption  by  or  under  any  judgment 
or  decree  subsequent  to  any  mortgage,  shall  not  be  made  a  party  to 
the  suit  by  the  bill  for  the  foreclosure  of  such  mortgage,  such  person 
may  be  made  a  party  to  such  suit  at  such  time  and  upon  such  terms 
and  conditions  as  the  court  shall  deem  just  and  reasonable. (c) 

(6)   Laws  of  1840,  p.  289,  S  9. 
(c)  Id.  ib.  5 10. 


proceeds  of  the  sale  of  the  premises  will  not  probably  be  sufficient  to  pay  his 
debt  and  costs.     (Ib.) 

It  is  a  general  mle  that,  besides  the  parties  to  a  mortgage,  those  only  are 
proper  parties  to  a  suit  for  the  foreclosure  thereof  who  have,  subsequent  to  the 
date  of  the  mortgage,  acquired  rights  or  interests  under  the  mortgagor  or  mort- 
gagee. The  plaintiff  may  also  make  prior  incumbrancers  parties  to  the  bill,  for 
the  purpose  of  having  the  amount  of  such  incumbrances  liquidated,  and  paid  out 
of  the  proceeds  of  the  sale ;  or  he  may,  at  his  election,  have  the  premises  sold 
subject  to  such  prior  incumbrances.     (Holcomb  v.  Holcomb,  2  Barb.  20.) 

Although,  previous  to  the  execution  of  a  mortgage,  the  mortgagor  had  entered 
into  a  written  agreement  with  a  person  to  convey  the  premises  to  him,  such 
person  is  a  proper  party  to  a  suit  to  foreclose  the  mortgage,  yet  an  omission  to 
make  him  such  will  not  prevent  the  rendition  of  a  valid  judgment.  (Crooke  v. 
O'Higgins,  14  How.  Pr.  154.) 

Where  a  mortgagor  has  conveyed  the  equity  of  redemption  to  one  of  the  defend- 
ants, who  assumed  and  covenanted  to  pay  the  mortgage,  as  part  of  the  considera- 
tion of  the  conveyance,  the  mortgaged  premises  are  the  primary  fund  for  the 
payment  of  the  debt ;  after  which  the  defendant  thus  covenanting  is  next  liable ; 
anil  the  grantor  stands  in  the  position  of  surety  as  to  the  defendant ;  and  in  an 
action  to  foreclose  such  mortgage,  the  grantor  may  be  made  a  party,  or  not,  at 
the  option  of  the  mortgagee,     (finery  v.  Clark,  16  How.  Pr.  424.) 

The  heirs  of  a  deceased  grantee  of  mortgaged  premises  who  took  his  conveyance 
subject  to  the  mortgage,  are  indispensable  parties  to  an  action  to  foreclose  it;  and 
unless  made  so,  their  right  to  redeem  is  not  cut  off,  thereby.  (Wood  v.  Moor- 
house,  1  Lans.  405.) 

The  lien  of  a  mortgage  given  for  the  purchase  money  of  lands  is  prior  to  that 
of  a  judgment  docketed  against  the  mortgagor  before  the  purchase  of  the  land  ; 
but  a  foreclosure  of  such  mortgage  by  action,  without  making  the  judgment 
creditor  a  party,  is  void  as  to  him,  and  does  not  cut  off  his  right  to  redeem,  or  to 
issue  execution  and  sell  the  interest  of  the  judgment  debtor  in  the  premises. 
(Winebrener  v.  Johnson,  7  Ab.  N.  S.  202.) 

When  a  mortgage  is  given  by  husband  and  wife,  for  the  purchase  money,  the 
wife,  during  her  husband's  lifetime,  has  no  existing  claim  upon,  or  separate 
interest  in,  the  mortgaged  property,  but  only  a  possibility ;  and  service  of  the 
summons,  in  a  foreclosure  suit,  upon  the  husband,  will  bind  the  entire  title,  except 
such  possibility.  Service  upon  the  husband,  only,  is  good  as  to  the  wife ;  and  the 
husband  is  bound  to  appear  for  her,  or  the  default  of  the  wife  may  be  taken  as  if 
she  were  personally  served.     (White  v.  Coulter,  3  N.  Y.  Supr.  Ct.  R.  608.) 

The  personal  representatives  of  a  deceased  mortg-agor  are  necessary  parties  to 
a  bill  of  foreclosure.     (Miles  v.  Smith,  22  Mis.  502.) 
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If  the  mortgaged  debt  is  secured  by  the  obligation  or  other  evidence 
of  debt  executed  since  January  1,  1830,  or  any  other  person  besides 
the  mortgagor,  the  complainant  may  make  such  person  a  party  to  the 
bill,  and  the  court  may  decree  payment  of  the  balance  of  such  debt 
remaining  unsatisfied,  after  a  sale  of  the  mortgaged  premises  as  well 
against  such  other  person  as  the  mortgagor,  and  may  enforce  such 
decree  as  in  other  cases,  (d)  (9) 

It  has  been  held  that  a  mortgagor  who  is  personally  liable  to  the 
mortgagee  for  the  payment  of  the  debt  secured  by  the  mortgage,  but 
who  has  parted  with  all  his  right  and  interest  in  the  mortgaged 
premises,  is  a  proper  but  not  a  necessary  party  to  a  bill  to  foreclose  the 
mortgage,  (e) 

If  the  mortgagor  has  conveyed  the  equity  of  redemption  absolutely 
and  without  warranty,  the  mortgaged  premises  are  the  primary  fund 
for  the  payment  of  the  mortgage  debt ;  and  the  grantee  has  no  right 
to  object  that  the  mortgagor  is  not  made  a  party  to  the  bill  of  fore- 
closure. But  where  the  complainant  makes  a  mere  surety  of  the 
mortgagor,  for  the  payment  of  the  debt,  a  party  to  the  bill,  for  the 
purpose  of  obtaining  a  decree  against  such  surety  if  the  mortgaged 
premises  are  found  to  be  insufficient  to  satisfy  the  debt  and  costs, 
such  surety  has  a  right  to  insist  that  the  principal  debtor  shall  be  made  a 
party  to  the  suit,  if  he  is  within  the  jurisdiction  of  the  court.(/)  But 
not  if  the  principal  debtor  is  an  absentee  and  has  assigned  all  his 
right  and  interest  in  the  equity  of  redemption. (g) 

Where  the  mortgagee  assigns  his  bond  and  mortgage  and  guarantees 
[*Vol.  II,  176]  *the  collection  of  the  debt,  the  assignee  may  make 
him  a  party  to  the  bill  of  foreclosure  ;  for  the  purpose  of  obtaining  a 
decree  over  against  him  for  the  deficiency,  in  case  the  amount  of  such 
deficiency  should  not  be  collected  from  the  mortgagor,  (h) 

If  the  mortgagor,  or  other  party  who  is  personally  liable  for  the 
deficiency,  is  dead,  his  personal  representatives  may  be  made  parties 

(d)  2  E.  S.  191,  $  160,  (orig.  { 154.) 

(e)  Bigelow  v.  Bnsh, 6  Paige,  343. 
(/lid.  ib. 

(SI)  Id.  ib. 

\h)  Leonard  v.  Morris,  9  Paige,  90. 


(9)  In  Chauncey  v.  Lawrence,  (15  Ab.  106,)  it  is  said  to  be  a  question  admitting' 
inquiry,  whether  the  Code  has  not  repealed  this  provision  of  the  Revised  Statutes  ; 
several  sections  in  the  Code  seeming-  to  make  such  a  supposition  plausible.  That 
at  all  events,  it  admits  of  a  question  ;  and  that  being  the  case,  a  demurrer,  based 
.on  such  a  supposition  cannot  be  deemed  palpably  frivolous.  The  demurrer  in 
that  case  was  subsequently  sustained,  at  special  term.  (See  Code,  §  167,  sub.  7 ; 
Laws  of  1863,  Ch.  392,  §1.) 
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to  the  suit ;  to  enable  the  complainant  to  obtain  a  decree  that  the 
deficiency  be  paid  out  of  the  estate  in  their  hands,  in  a  due  course  of 
administration.  But  if  the  complainant  unnecessarily  makes  such 
representatives  parties  to  his  bill,  and  thereby  subjects  the  estate  to 
the  useless  expense  of  taking  an  account  of  its  administration  here, 
the  court  in  its  discretion,  may  refuse  to  allow  him  the  extra  costs  of 
that  part  of  his  proceedings. (i) 

And  the  only  cases  in  which  the  personal  representative  is  necessary 
to  be  made  a  party  to  a  bill  of  foreclosure,  seem  to  be  where  he  has  an 
interest  in  the  equity  of  redemption ;  as,  for  example,  where  the 
mortgagor  was  possessed  of  a  term  of  years  which  he  has  mortgaged ; 
for  in  such  a  case  the  equity  belongs  to  the  personal  representative, 
and  payment  is  sought  out  of  the  personal  assets. (k)  If  the  mortgage 
comprises  both  freehold  and  leasehold  estates,  the  heir  and  the  personal 
representatives  must  both  be  made  parties.  (I) 

If  the  mortgagor,  who  is  owner  of  the  fee,  dies,  his  heir  is  an  indis- 
pensable party  ;  so  much  so  that  if  he  be  without  the  jurisdiction  of 
the  court  the  cause  cannot  be  further  proceeded  in.(m)  (10) 

But  the  complainant,  in  a  bill  of  this  nature,  cannot  make  the  heirs 
or  devisees  of  a  deceased  mortgagor  or  guarantor,  who  have  no  interest 
in  the  mortgaged  premises,  parties  to  his  bill,  for  the  purpose  of  obtain- 
ing a  decree  over  for  the  deficiency,  against  the  real  estate  of  the 
decedent  which  has  come  to  them  by  descent  or  devise,  (n) 

In  an  anonymous  case  before  the  chancellor,  on  the  31st  of  Oct.  1842, 
he  decided  that  where  the  owner  of  the  equity  of  redemption  is  decreed 
to  be  a  bankrupt  pending  a  foreclosure  suit,  so  that  his  interest  passes 
to  the  assignee  in  bankruptcy,  such  assignee  must  be  brought  before 
the  court  before  a  decree  of  sale  can  be  had.(o) 

"Where  there  are  several  future  and  contingent  interests  in  the  equity 
of  redemption,  it  is  not  necessary  to  make  every  person  having  a 
[Vol.  II,  177]  future  *and  contingent  interest  in  the  premises  a  party  to 

H)  Leonard  v.  Morris,  9  Paige,  90. 
U-)   Story's  Eq.  PI.  132. 
(Z)    Id.  ib. 

(m)  Fell  v.  Brown,  2  Bro.  Ch.  R.  276,  278.    Palk  v.  Clinton,  12  Ves.  48,  58.    Farmer  v.  Curtis, 
2  Sim.  466. 
(«)  Leonard  v.  Morris,  9  Paige,  90. 
(o)    See  also  Story's  Eq.  PI.  182. 


(10)  A  bill  of  foreclosure,  "brought  after  the  death  of  the  mortgagor,  should  be 
against  the  heirs  of  the  deceased ;  and  his  personal  representatives  should  not  be 
made  a  party,  unless,  by  reason  of  a  deficiency  in  the  mortgaged  premises,  his 
personal  estate  is  sought  to  be  charged.  (Abbott  v.  Godfroy,  1  Mann.  178  ;  Har- 
vey v.  Thornton,  14  111.  217.) 
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a  bill  of  foreclosure.  It  is  sufficient  if  the  person  who  has  the  first  vested 
estate  of  inheritance,  and  all  other  persons  having  or  claiming  prior 
rights  or  interests  in  the  premises,  are  brought  before  the  court,  (p)  To 
make  a  decree  of  foreclosure  valid  as  against  all  claimants,  the  person 
who  hasthe  first  estate  of  inheritance  in  the  mortgaged  premises,  and  the 
several  intermediate  remaindermen,  must  be  made  parties  to  the  bill.(g) 


SECTION    III. 

FRAME    OP  BILL. 

The  132d  rule  declares  that,  in  a  bill  of  this  nature,  it  shall  not  be 
necessary  or  allowable  to  set  out  at  length  the  rights  and  interests  of 
the  several  defendants  whb  are  purchasers  of,  or  have  liens  upon  the 
equity  of  redemption  subsequent  to  the  registry  of  the  complainant's 
mortgage,  and  who  claim  no  right  in  opposition  thereto. 

It  is  sufficient  for  the  complainant,  after  setting  out  his  own  right 
and  interest  in  the  premises,  to  state  generally  that  such  defendants 
have  or  claim  some  interest  in  the  premises,  as  subsequent  purchasers 
or  incumbrancers,  or  otherwise,  (r)  (11) 

(p)  Nodine  v.  Greenfield,  7  Paige,  544. 
(2)  Ici.  ib. 
(r)  Eule  132. 


(11)  It  is  customary,  in  case  subsequent  incumbrancers  are  made  parties  de- 
fendants, to  allege  in  the  complaint,  merely  that  they  "have  or  claim  some  inter- 
est in  the  premises,  by  judgment,  decree  or  otherwise."  This  is  not  strictly  the 
allegation  of  a  fact ;  and  the  more  correct  practice  is  said  to  be  to  allege,  (on  in- 
formation and  belief,  if  preferred,)  that  such  defendants  have  obtained  judgments, 
which  have  been  docketed,  etc.,  or  a  mortgage,  which  has  been  duly  recorded  in 
the  county  where  the  premises  are  situated,  etc.,  or  otherwise,  as  the  fact  may 
be,  so  as  to  show  the  nature  of  the  defendants'  interest  or  claim.  (Van  Sant.  Eq. 
Pr.  97.) 

It  has  been  held  that  the  provisions  of  the  132d  and  136th  rules  of  the  late  Court 
of  Chancery  were  not  intended  to  relieve  the  complainant,  in  a  foreclosure  suit, 
from  the  necessity  of  setting  out,  in  his  bill,  all  his  claims  upon  the  mortgaged 
premises.  (Tower  v.  White,  10  Paige,  395.)  Where  the  defendant  puts  in  an 
answer  claiming  the  absolute  title  to  the  equity  of  redemption  in  the  mortgaged 
premises,  subject  only  to  the  incumbrance  of  the  complainant's  prior  mortgage  as 
set  out  in  the  bill,  or  sets  up,  in  his  answer,  an  incumbrance  upon  the  mortgaged 
premises,  in  his  favor,  which  is  entitled  to  a  priority  over  all  other  liens  thereon, 
except  the  mortgage  set  forth  in  the  bill,  a  decree  in  the  cause,  upon  bill  and 
answer,  will  preclude  the  complainant  from  afterwards  setting  up  any  other  claims' 
or  incumbrances  upon  the  mortgaged  premises,  as  against  such  defendant.    (Ib.) 
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In  such  a  case,  the  complainant  should  amend  his  bill,  and  set  up,  therein,  all  his 
claims  and  incumbrances  upon  the  mortgaged  premises,  so  that  they  may  be  liti- 
gated, and  disposed  of  by  the  decree  in  the  suit.  (lb.)  The  defendants  in  a, 
foreclosure  suit,  who  are  owners  of  the  equity  of  redemption  in  any  part  of  the 
mortgaged  premises,  have  a  right  to  insist  that  the  whole  of  the  complainant's 
incumbrances  thereon  shall  be  ascertained  and  settled  by  the  decree  ;  so  that  they 
and  the  other  owners  of  the  equity  of  redemption  may,  if  they  think  proper,  pay 
off  his  incumbrances,  and  prevent  the  necessity  of  a  sale,  where  none  of  the  other 
defendants  have  any  specific  liens  upon  the  premises.     (lb.) 

In  Drury  v.  Clark,  (16  How.  Pr.  424,)  it  is  held  that  a  general  allegation  that 
the  defendants  have  or  claim  some  interest  in,  or  lien  upon,  the  mortgaged  prem- 
ises, which,  if  any,  is  subsequent  to  the  plaintiff's  mortgage,  is  a  sufficient  state- 
ment of  a  cause  of  action  against  such  defendants. 

Where  there  are  infant  defendants,  the  complainant  must  allege  the  reqiusite 
facts  to  show  what  their  interests  in  the  premises  are.  (Alclrich  v.  Laphain,  6 
How.  Pr.  129 ;  S.  C.  1  Code  Rep.  N.  S.  408.)  Where  proceedings  have  been  had 
upon  the  bond,  the  complainant  must  aver  that  that  remedy  has  been  exhausted. 
lyovett  v.  German  Reformed  Church,  12  Barb.  67.) 

The  complaint  must  ask  for  judgment  for  the  deficiency,  if  any  shall  exist  after 
the  sale  ;  otherwise,  the  defendant  not  answering,  no  such  relief  can  be  granted. 
(French  v.  New,  20  Barb.  484.) 

An  allegation  that  the  mortgagor  was  seized,  or  pretended  to  be  seized,  in  fee 
simple,  of  the  land,  when  he  executed  the  mortgage,  is  a  sufficient  allegation  that 
he  was  in  possession.     (Holman  v.  Bank  of  Norfolk,  12  Ala.  369.) 

A  bill  of  foreclosure,  althoug-h  it  does  not  show  the  real  consideration  for,  ra- 
the precise  amount  due  upon,  the  mortgage,  will  authorize  a  decree,  although  the 
proofs  may  show  a  less  sum  to  be  due  than  was  claimed,  or  a  state  of  facts  not 
averred  in  the  bill,  if  these  facts  are  not  incompatible  with  the  allegations  of  the 
bill.     (Collins  v.  Carlisle,  13  111.  254.) 

In  a  bill  by  an  assignee,  to  foreclose  a  mortgage,  it  is  not  necessary  to  set  out 
the  assignment.  An  allegation  that  the  complainant  is  assignee  is  enough. 
(Ercanbrack  v.  Rich,  2  Chand.  100.)  Nor  is  it  necessary  to  state  what,  or  whether 
any,  part  of  the  debt  has  been  paid  or  collected  ;  provided  the  bill  alleges  that  no 
proceedings  have  been  had  at  law.     (lb.) 

The  complaint  should  describe  the  premises,  and  allege  that  the  mortgage  was 
properly  recorded,  at  the  proper  office.  (Magee  v.  Sanderson,  10  Ind.  261.)  But 
a  failure  to  allege,  in  a  foreclosure  suit  against  the  grantee  of  the  mortgagor,  the 
recording  or  notice  of  the  mortgage,  is  cured  by  proof  thereof,  at  the  trial,  without 
objection.  (Lyon  v.  Perry,  14  Ind.  S15)  If  the  mortgagor  has  not  sold  his 
equity,  the  complaint  need  not  allege  the  recording  of  the  mortgage.  (Calple  v. 
Phillips,  17  id.  209.)  But  where  a  foreclosure  suit  is  brought  against  a  subse- 
quent purchaser  of  the  fee,  a  complaint  failing  to  aver  either  that  the  mortgage 
was  on  record  at  the  time  of  the  defendant's  purchase,  or  that  he  then  had  notice 
of  it,  is  defective.  (Peru  Bridge  Co.  v.  Hendricks,  18  Ind.  11.)  In  a  suit  to  fore- 
close, against  the  mortgagor,  alone,  it  need  not  be  averred,  in  the  complaint,  that 
the  mortgagor  has  not  conveyed  away  the  land,  or  that  the  mortgage  has  been 
acknowledged  and  recorded.     (Perdue  v.  Aldridge,  19  Ind.  290.) 

In  a  suit  for  foreclosure,  brought  by  a  prior  mortgagee,  against  the  mortgagor 
and  subsequent  mortgagees,  the  bill  alleged  that  the  petitioner  indorsed  a  note 
of  a  certain  date  and  amount  for  the  mortgagor,  under  the  mortgage,  but  con- 
tained no  allegation  that  the  note  was  a  renewal  of  a  former  one.  Held,  that  evi- 
'dence  to  prove  the  note  to  have  been  given  in  renewal  of  a  former  note  was  inad- 
missible.    (Boswell  v.  Goodwin,  31  Conn.  74.) 

In  a  foreclosure  suit,  a  person  claiming  the  premises  as  a  bona  fide  purchaser 
under  a  deed  recorded  before  the  mortgage,  though  made  after  it,'  was  joined  as 
a  defendant.  Held,  that  the  complainant  must  file  his  bill  specially,  if  he  sought 
to  avoid  his  title,  with  distinct  averments  of  the  facts,  or  of  any  fraud  which,  as 
he  claimed,  invalidated  such  title.  And  that  a  general  allegation  that  suet 
defendant  claimed  some  interest  in  the  premises  "as  subsequent  purchaser, 
incumbrancer  or  otherwise  "  was  not  a  sufficient  averment.  (  Wurcherer  v.  Hewitt, 
10  Mich.  453.) 

A  bill  of  foreclosure  must  show  the  maturity  of  the  mortgage  debt,  and  that  it 
is  owing  to  the  complainant.  (Cornelius  v.  Halsey,  2  Stockt.  27.)  A  bill  tiled  by 
the  complainant  as  assignee  of  the  mortgage,  alleging  that  it  is  due  and  owing  to 
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If  any  such  defendants  are,  by  the  misstatements  of  the  complain- 
ant in  his  bill  or  otherwise,  unnecessarily  compelled  to  put  in  an 
answer  to  protect  their  rights,  the  costs  thereof  may  be  charged  on  the 
complainant  personally ;  and  on  the  other  hand,  if  the  defendants  un- 
necessarily put  in  an  answer,  the  extra  costs  of  the  complainant,  caused 
by  such  answer,  may  be  charged  on  the  defendants  personally. (s) 

(s)  Rule  132.    Union  Ins.  Co.  v.  Van  Rensselaer,  4  Paige,  8o. 


him,  a.nd  offering  to  produce  the  note  secured,  is  sufficient,  though  the  assignment 
of  the  note  to  him  is  not. set  forth.     (lb.) 

A  complaint  in  a  foreclosure  suit,  which  sets  out  the  indebtedness  clearly,  and 
alleges  that  the  mortgage  was  given  to  secure  the  payment  of  a  bond,  by  which 
the  time  for  the  payment  of  such  indebtedness  was  extended,  and  shows  that  the 
mortgagor  has  failed  to  comply  with  the  conditions  of  the  bond  states  facts  suffi- 
cient to  constitute  a  cause  of  action.     (Troy,  etc.  Bank  v.  Bowman,  43  Barb.  639.) 

In  a  complaint  to  foreclose  a  mortgage  made  to  a,  third  person,  an  allegation 
that  the  plaintiff  is  the  lawful  owner,  etc.,  would  perhaps  be  sufficient  to  let  in 
proof  of  an  assignment  to  him,  although  an  assignment  is  not  expressly  averred. 
(Hays  v.  Seriris,  17  Wis.  210.)  But  if  the  complaint  shows  that  the  mortgage 
was  made  to  secure  a  bond,  a  failure  to  aver  that  the  bond  was  assigned  to  the 
plaintiff,  or  that  he  is  the  owner  and  holder  of  it,  is  a  fatal  defect.  (lb.)  An 
allegation,  in  such  a  complaint,  where  mortgaged  premises  have  been  conveyed 
to  '*R.,  Governor  of  Wisconsin,  and  to  his  successors  in  office,  in  trust"  for  the 
holdei's  of  certain  bonds  secured  by  the  mortgage,  that  L.  has  succeeded  to  such 
office,  so  held  by  R.,  and  is  now  governor  of  said  state,  does  not  show  that  he  is 
trustee  for  the  holders  of  the  bonds,  under,  said  mortgage  ;  nor  that  he  should  be 
made  a  party  to  the  suit.  (Delaplaine  v.  Semis,  19  Wis.  476.)  But  an  averment 
that  "L.,  governor  of  the  state  of  Wisconsin,"  with  others  named,  "has  or  claims 
some  interest  in,  or  lien  upon,  the  mortgaged  premises,  as  herein  before  alleged, 
or  otherwise,  which  is  subsequent  to  the  mortgage  in  suit"  shows  a,  cause  of 
action  against  L.  (lb.)  Such  an  averment  is  sufficient  to  cut  off  any  interest 
which  L.  may  have,  as  subsequent  incumbrancer,  etc.,  and  if  he  has  no  such 
interest,  he  should  disclaim  by  auswer.     (lb.) ' 

An  allegation,  in  a  bill  of  foreclosure,  that  the  defendant  "made,  executed, 
acknowledged  and  delivered  a  certain  deed  of  mortgage,"  is  sufficient,  and  can 
only  be  construed  to  mean  that  the  mortgage  was  properly  made,  and  valid  in 
its  operation.     (Moore  v.  Titman,  33  111.  358.) 

Where  a  bill  of  foreclosure  contained  no  allegation  that  the  complainant's  mort- 
gage was  given  for  unpaid  purchase  money,  or  that  subsequent  mortgagees,  made 
defendants,  had  notice  of  it,  before  the  mortgage  to  them  ;  and  the  priority  of  the 
complainant's  mortgage  depended  on  those  facts ;  and  they  appeared,  clearly, 
in  proof;  held,  that  the  bill  was  defective,  and  no  decree  or  relief,  founded  on 
the  facts  stated  could  be  given,  unless  they  were  set  forth  in  the  bill.  But  that 
the  bill  might  be  amended.     (Armstrong  v.  Ross,  20  N.  J.  Eq.  [5  C.  E.  Gb\]  109. 

Where  a  variance  between  the  mortgage  as  set  forth  in  the  bill  of  complaint 
and  the  mortgage  produced  in  evidence  is  merely  technical,  and  the  defendant  is 
not  misled  by  the  misstatement  in  the  bill,  the  variance  will  be  disregarded. 
(Hadley  v.  Chapin,  11  Paige,  245.) 

A  mortgage  was  executed  to  T.  B.  "  acting  executor  of  the  estate  of  T.  T., 
deceased."  In  an  action  by  the  administrator  with  the  will  annexed,  of  T.  T., 
after  the  death  of  T.  B.,  to  foreclose  the  mortgage  ;  held,  that  the  bill  must  show, 
by  proper  allegations,  aside  from  the  language  of  the  mortgage,  that  it  was  part 
of  the  assets  of  the  estate  of  T.  T.     (Peck  v.  Mallams,  10  N.  Y.  509.) 

A  complaint  which  sets  forth  the  indebtedness  of  the  defendants  to  the  plaintiff's 
assignor,  for  the  purchase  money  of  lands,  the  execution  by  them  of  a  mortgage 
to  secure  the  payment  thereof  in  instalments,  and  its  assignment  to  the  plaintiff, 
shows  him  to  be  the  owner  of  the  mortgage  debt,  and  entitled  to  maintain  the 
action.     (Sevemnee  v.  Griffith,  2  Lans.  38.) 
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And  it  has  been  decided,  that  where  the  bill  unnecessarily  sets  out 
the  rights  of  the  several  defendants,  at  length,  it  may  be  excepted  to 
for  impertinence. (t) 

It  has  also  been  held,  that  where  a  junior  mortgagee  files  a  bill  of 
foreclosure,  making  the  holder  of  a  prior  mortgage  a  party  defendant, 
and  calls  for  an  answer  as  to  the  amount  due  upon  such  prior  mort- 
[*Vol.  II,  178]  gage,  *the  prior  mortgagee  is  entitled  to  the  costs  of 
his  answer,  as  well  as  his  other  costs,  to  be  first  paid  out  of  the  pro- 
ceeds of  the  sale,  or  to  be  charged  upon  the  complainant  personally, 
in  the  discretion  of  the  court. (u) 

The  statute  requires  a  bill  of  foreclosure  to  state  whether  any  pro- 
ceedings at  law  have  been  had  for  the  recovery  of  the  debt  secured  by 
the  mortgage,  or  any  part  thereof;  and  whether  such  debt,  or  any 
part  thereof,  has  been  collected. (v)  (12) 

Under  this  section  the  complainant  must  aver,  or  state,  in  the  terms 
of  the  statute,  that  no  proceedings  have  been  had  at  law  for  the  recov- 
ery of  the  debt  secured  by  the  mortgage,  or  any  part  thereof;  or  if 
proceedings  at  law  have  been  instituted,  the  bill  should  state  what 
such  proceedings  were,  and  against  whom  instituted. (m)  (13) 

(<)   4  Paige,  85. 

(m)  Boyd  v.  Dorlge,  10  Paige,  42. 

{v)   2  R.  S.  191,  i  161,  (orig.  §  155.) 

(w)  Pattison  v.  Powers,  4  Paige,  551.    Williamson  v.  Champlin,  1  Clarke,  9. 


(12)  In  Lovett  v.  The  German  Reformed  Church,  (12  Barb.  67,)  the  plaintiff,  in 
a  bill  for  foreclosure,  stated  that  no  proceedings  had  been  had  at  law,  to  recover 
the  amount  due.  The  defendants  pleaded  and  proved  a  judgment  which  the 
plaintiff  held  as  being  for  part  of  the  debt.  Held,  that  it  was  a  fatal  objection, 
and  the  bill  was  dismissed,  with  liberty,  however,  to  the  plaintiff  to  amend,  if  he 
had  exhausted  his  remedy  at  law,  upon  his  judgment. 

In  Indiana,  under  the  revision  of  the  Code  of  1852,  an  averment  that  no  pro- 
ceedings have  been  instituted  at  law  need  not  be  inserted  in  a  complaint  to  fore- 
close. If  there  have  been  any,  they  are  to  be  set  up  in  defence.  (Newton  v. 
Newton,  12  Ind.  527.) 

(13)  Answer  ;  defence. 

Where  the  complainant  sets  forth  the  condition  of  a  bond,  and  avers  the  execu- 
tion of  a  mortgage  as  collateral  security  for  the  same  debt,  with  the  same  condi- 
tion as  the  bond,  an  answer  merely  repeating  the  words  set  forth  as  the  condition 
in  the  complaint,  and  alleging  that  it  is  not  contained  in  the  mortgage,  is  not  a 
sufficient  denial  that  such  was,  in  substance,  the  condition  of  the  mortgage.  (Di- 
■mon  v.  Dunn,  15  N.  Y.  498.)  So,  where  the  mortgage  contained  a  clause  that,  in 
case  the  interest  should  remain  unpaid  for  a  certain  number  of  days  after  it  had 
become  due,  the  whole  principal  should  become  due,  and  the  complaint  alleged 
a  default  in  payment  of  the  interest,  it  was  held  that  an  answer  admitting  the 
default,  but  excusing  it  on  the  ground  that  the  defendant  was  not  able  to  find  the 
mortgagee  until  after  default,  did  not  set  up  a  valid  defence.  (Dvfiqht  v.  Webster, 
10  Ab.  128  ;  S.  C.  32  Barb.  47;  19  How.  Pr.  349  ;  Ferris  v.  Ferris,  16  id.  102  :  S.  C. 
28  Barb.  29.) 

The  provisions  of  the  132d  and  136th  rules  of  the  Court  of  Chancery  were  not 
intended  to  deprive  the  defendants,  in  a  foreclosure  suit,  of  the  privilege  of  set- 
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ting  out  their  respective  rights,  in  their  answers,  so  far  as  might  be  necessary  to 
enable  the  court  to  make  a  proper  decree  for  the  sale  of  the  mortgaged  premises 
in  parcels ;  so  as  to  protect  the  rights  of  the  several  defendants,  upon  the  refer- 
ence as  to  the  surplus  moneys.  (Tower  v.  White,  10  Paige,  395.)  Nor  were  they 
intended  to  prevent  the  defendants  from  setting  up,  in  their  answers,  any  claims 
they  might  have  to  the  equity  of  redemption,  as  incumbrancers  or  otherwise,  as 
against  the  complainant.  (lb.)  Where  the  defendant,  in  a  foreclosure  suit,  puts 
in  an  answer  claiming  the  absolute  title  to  the  equity  of  redemption  in  the  mort- 
gaged premises,  subject  only  to  the  incumbrance  of  the  complainant's  prior  mort- 
gage as  set  out  in  the  bill ;  or  sets  up,  in  his  answer,  an  incumbrance  upon  the 
■  mortgaged  premises,  in  his  favor,  which  is  entitled  to  a  priority  over  all  other 
liens  thereon,  except  the  mortgage  in  suit,  a  decree  in  the  cause,  upon  bill  and 
answer,  will  preclude  the  complainant  from  afterwards  setting  up  any  other  claims 
or  incumbrances  upon  the  mortgaged  premises,  as  against  such  defendant, 
(lb.) 

Where  a  complaint,  in  a  foreclosure  suit,  falsely  averred  that  no  proceedings 
had  been  had  for  the  recovery  of  the  debt  secured  by  the  mortgage  ;  lield,  that  an 
answer,  alleging  that  the  plaintiff,  before  commencing  the  action,  had  recovered 
a  judgment  at  law,  for  the  same  debt,  was  sufficient,  without  a  negative  averment 
that  no  execution  had  been  issued  on  such  judgment,  and  returned  unsatisfied. 
(Xorth  River  Bank  v.  Rogers,  8  Paige,  648.) 

In  a  suit  to  foreclose  a  mortgage  given  for  the  purchase  money,  where  no  cove- 
nant in  the  deed  to  the  mortgagor  is  broken,  and  there  is  no  fraud  on  the  part  of 
the  grantors,  it  is  no  defence  that  at  the  time  of  the  grant  and  mortgage,  a  part 
of  the  premises  was  incumbered,  by  an  unexpired  lease  thereof.  tJSandford  v. 
Trailers,  1  Bosw.  498.) 

In  an  action  for  the  foreclosure  of  a  mortgage,  defendants  not  personally  liable 
to  pay  the  amount  secured  cannot  interpose  a  counterclaim  arising  out  of  transac- 
tions unconnected  with  the  subject  of  the  action.  (Agate  v.  King,  17  Ab.  159. 
But  see  Hall  v.  Hall,  30  How.  51.)  In  the  National  Fire  Ins.  Co.  v.  McKay.  (21 
N.  Y.  191,)  which  was  an  action  for  the  foreclosure  of  a  mortgage  given  to  secure 
the  purchase  money  of  the  premises,  one  of  the  defendants,  against  whom  no  per- 
sonal claim  was  made,  set  up  in  his  answer,  that  he  had  purchased  the  premises 
of  the  plaintiff's  grantee,  (who  was  also  a  party  defendant,  and  against  whom  a 
judgment  for  the  mortgage  debt  was  asked,)  and  had  become  the  assignee  of  the 
plaintiff's  covenants  against  incumbrances  and  of  warranty,  and  had  been  evicted 
by  paramount  title,  under  certain  taxes  which  were  incumbrances  at  the  time  of 
the  plaintiff's  grant.  Held,  tha,t  these  facts  did  not  present  anything  which  he 
could  interpose,  either  by  way  of  defence  or  counterclaim,  to  a  foreclosure  of  the 
mortgage. 

Where,  upon  the  conveyance  of  city  lots,  and  the  execution,  by  the  purchaser, 
of  a  bond  and  mortgage  "to  secure  the  purchase  money,  at  the  same  time,  as  a 
part  of  the  same  transaction,  a  written  agreement  is  entered  into,  between  the 
parties,  in  reference  to  the  erection,  by  the  purchaser,  of  certain  buildings  upon 
the  lots  conveyed,  and  the  release  from  the  lien  of  the  mortgage,  by  the  vendor, 
of  certain  portions  of  the  property  built  upon,  in  an  action  to  foreclose  the 
mortgage,  damages  sustained  by  the  mortgagor  from  a  breach  of  any  of  the  ex- 
pressed or  implied  covenants  of  the  mortgagee  in  such  agreement  may  be  set  up 
as  a  counterclaim,  under  the  Code,  and  recouped.  (Per  Murray,  J.,  Sandford 
v.  Trovers,  40  N.  Y.  140 ;  S.  C.  7  Bosw.  498.)  But  one  who  has  purchased  land 
subject  to  a  mortgage,  cannot,  in  a  foreclosure  suit,  set  up,  as  a  counterclaim,  by 
way  of  off  set,  a  fraud  practised  on  him  more  than  four  years  after  the  mortgage 
was  given,  by  a  person  other  than  the  plaintiff;  where  no  testimony  is  adduced 
to  connect  the  plaintiff  with  the  fraud.     (Reed  v.  Latson,  15  Barb.  9.) 

In  Minnesota,  in  a  suit  to  foreclose  a  mortgage  given  for  purchase  money,  con- 
taining the  ordinary  covenants  of  seisin,  etc.,  the  defendants  may,  under  Comp. 
Stat,  set  up,  as  a  counterclaim,  a  failure  of  title,  in  whole  or  .in  part,  and  may 
have  their  damages  set  off  against  the  plaintiff's  demand.  (Lowry  v.  Hurd, 
7  Minn.  356.) 

Where  a  bond  and  mortgage  were  given  in  consideration  of  a  deed  for  certain 
lots,  made  at  the  time,  and  of  a  conveyance  of  other  lands,  and  a,  transfer  of 
certain  certificates  of  stock,  afterwards  to  be  executed,  held  that  a  refusal  of  the 
grantor  to  convey  the  land  and  to  transfer  the  certificates,  and  the  fact  that  he 
had  no  title  to  a  part  of  the  lots  he  had  deeded,  constituted  at  least  partial 
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defences,  or  counterclaims,  in  an  action  to  foreclose  the  mortgage.  (Akerly  v. 
Vilas,  15  Wis.  401.) 

In  an  action  to  foreclose  a  mortgage  given  for  a  part  of  the  purchase  money  on 
a  sale  of  land  "by  the  plaintiff  to  the  defendant,  the  latter,  being  in  possession  of 
the  premises  conveyed,  cannot  set  up,  as  a  counterclaim,  that  a  part  of  the  house 
which  was  on  the  land,  at  the  time  of  the  sale,  stood  partially  on  an  adjoining 
lot,  and  that  the  defendant  purchased  that  lot,  to  secure  his  title  to  that  part  of 
the  house  standing  on  such  lot;  and  thus  recover  the  amount  so  paid.  (Burke  v. 
Nichols,  34  Barb.  430 ;  S.  C.  21  How.  Pr.  459  ;  affirmed  2  Keyes,  670.)  In  such 
a  case,  the  conveyance  of  the  land,  by  the  plaintiff,  without  any  reference  to  the 
house,  conveys  only  that  part  of  the  house  which  stands  on  the  land  conveyed ; 
and  the  eviction  from  the  other  part  of  the  house,  or  the  purchase  of  such  lot,  to 
secure  that  part  of  the  house,  is  no  defence  to  an  action  to  foreclose  the  mortgage, 
(lb.) 

A  defendant  in  a  foreclosure  suit  is  not  entitled  to  have  set  off,  against  the  mort- 
gage debt,  an  unliquidated  claim  for  damages  upon  an  injunction  bond  which 
was  given  subsequent  to  the  commencement  of  the  suit.  (Thompson  v.  Ellsworth, 
1  Barb.  Ch.  624.)  But  in  a  suit  to  foreclose  a  mortgage,  brought  by  the  adminis- 
trator of  the  mortgagee,  the  mortgagor  may  set  off  a  payment  which  he  had  been 
compelled  to  make,  in  satisfaction  of  a  previous  mortgage,  upon  other  premises, 
sold  to  him,  subject  to  such  previous  mortgage,  by  a  third  person,  he  agreeing 
to  pay  the  same,  and  afterwards  sold  by  him  to  the  decedent  subject  to  such  pre- 
vious mortgage  ;  the  decedent  agreeing  to  pay  the  same  ;  notwithstanding  such 
payment  was  made  subsequent  to  the  death  of  the  intestate.  (Rawson  v.  Cope- 
land,  3  Barb.  Ch.  166.) 

In  a  suit  by  a  mortgagee,  against  his  mortgagor,  to  obtain  a  sale  of  the  mort- 
gaged premises,  the  mortgage  being  given  to  secure  the  purchase  money,  the 
mortgagor  may  set  wp  as  a  defence,  a  counterclaim  for  damages,  for  fraud  prac- 
ticed by  the  mortgagee  in  his  sale  of  the  premises  to  the  mortgagor.  (Allen  v. 
Shackelton,  15  Ohio  St.  145.) 

Demands  which  the  defendant,  in  a  foreclosure  suit,  has  purchased  against  the 
complainant,  subsequent  to  the  commencement  of  the  suit,  cannot  be  set  off,  on 
motion,  against  the  amount  due  upon  the  mortgage  ;  except  where  such  demands 
have  been  liquidated  by  judgment.  (Knapp  v.  Burnham,  11  Paige,  330.)  An 
equitable  set  off  may  be  obtained  by  a  cross  bill,  where  the  complainant  in 
the  original  bill  is  insolvent,  so  that  the  defendant's  debt  will  be  lost,  unless  such 
set-off  is  obtained.     (lb.) 

"Where  one  holds  a  mortgage  on  real  estate,  to  secure  the  payment  of  money 
owing  to  him  by  the  mortgagor,  and,  before  the  payment  of  the  money  secured 
by  the  mortgage,  the  mortgag-ee  becomes  indebted  to  the  mortgagor,  on  book 
account,  a  junior  incumbrancer,  whether  general  or  specific,  upon  the  mortgaged 
premises,  has  the  right  to  have  such  indebtedness,  due  from  the  mortgagee  to  the 
mortgagor,  applied  in  extinguishment  of  the  mortgage  debt.  This  right  of  the 
junior  incumbrancer  is  absolute  ;  and  in  general  is  not  subject  to  be  defeated  by 
the  parties  to  the  mortgage,  unless  there  are  equities  in  favor  of  the  mortgageej 
which  would  operate  to  defeat  the  application  of  this  rule.  (Proutu  v.  Price,  50 
Barb.  344.) 

Where  a  bond  and  mortgage  are  given  to  secure  the  payment  of  a  specific  sum 
as  a  loan,  but  no  part  of  the  money  is  advanced,  at  the  time  of  executing  the 
instruments,  if  the  amount  is  subsequently  advanced,  the  mortgage  will  be  a 
valid  security  for  the  amount  actually  advanced,  and  may  be  foreclosed  for  that 
sum.  And  the  mortgagor  cannot  recoup  any  damages  on  account  of  the  failure  to 
advance  the  full  sum ;  even  though  his  actual  damages  may  have  been  much 
more.     (Dart  v.  McAdam,  27  Barb.  187.) 

It  is  not  a  valid  defence  to  a  suit  in  chancery  for  the  foreclosure  and  satisfaction 
of  a  bond  and  mortgage  given  for  the  purchase  money,  upon  a  sale  of  the  land, 
that  an  ejectment  suit  has  been  brought  against  the  mortgagor,  by  a  stranger 
claiming  the  land.     (Miller  v.  Avery,  2  Barb.  Ch.  582.) 

To  constitute  a  good  defence  to  a  bill  for  the  foreclosure  of  a  mortgage,  on  the 
ground  of  fraud  in  obtaining  it,  it  is  necessary  not  only  to  show  that  the  defendant 
was  defrauded,  but  also  that  he  was  defrauded  by  the  mortgagee,  or  his  agents ; 
or  at  least  to  show  that  the  mortgag-ee,  at  the  time  of  taking  the  mortgage,  was 
aware  that  a  fraud  had  been  committed  upon  the  mortgagor.  And  the  several 
facts  necessary  to  constitute  the  fraud,  and  to  bring  home  to  the  mortgagee  the 
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knowledge  of  it,  should  be  distinctly  stated  in  the  answer  of  the  defendant. 
(Aikin  v.  Moms,  2  Barb.  Ch.  140.) 

A  regular  decree,  entered  by  default,  will  not  be  opened  to  let  in  a  defence  of 
\isury  ;  without  an  offer  on  the  part  of  the  defendant  to  waive  the  forfeiture,  and 
to  consent  to  a  decree  for  the  payment  of  what  is  equitably  due.  (  Watt  v.  JVatt, 
2  Barb.  Ch.  371.)  The  right  which  a  person  acquires  by  the  purchase  of  all  the 
interest  of  the  mortgagor,  in  the  mortgaged  premises,  after  the  mortgagor  has 
suffered  a  bill  of  foreclosui-e  to  be  taken  as  confessed  against  him,  is  subject  to  the 
rights  which  the  complainant  has  acquired  in  that  suit,  and  to  the  admission 
which  the  mortgagor  has  made  by  suffering  the  bill  to  be  taken  as  confessed. 
And  while  the  order  taking  the  bill  as  confessed  against  the  mortgagor  remains  in 
force,  as  to  him,  his  grantee  cannot  set  up  a  defence  which  the  mortgagor  him- 
self could  not  have  made,  had  he  continued  to  be  the  owner  of  the  equity  of 
redemption.     (lb.) 

After  a  default  has  been  regularly  entered,  in  a  foreclosure  suit,  it  will  not  be 
opened  for  the  purpose  of  enabling  a  defendant  to  set  up,  as  a  defence,  that  the 
mortgage  was  given  in  violation  of  the  restraining  law  ;  except  upon  the  terms  of 
paying  the  moneys  or  property  actually  received  from  the  mortgagee.  (Bard  v. 
Fort,  3  Barb.  Ch.  632.)  Where  a  part  of  the  mortgaged  premises  are  claimed  by 
a,  feme  covert,  as  her  separate  estate,  the  court  will  not  set  aside  a  regular  default 
in  a  foreclosure  suit,  to  enable  her  husband  to  set  up  an  unconscientious  defence  to 
the  whole  suit ;  but  will  make  such  an  order  as  will  protect  the  whole  claim  to 
her  separate  estate  in  that  portion  of  the  premises.     (lb.) 

The  proper  way  of  bringing-  forward  a  defence,  which  arises  after  the  putting 
in  of  the  defendant's  answer,  is  by  obtaining  leave  to  file  a  supplemental  answer, 
or  leave  to  file  a  cross  bill.     (Tripp  v.  Vincent,  3  Barb.  Ch.  613.) 

An  action  to  foreclose  a  mortgage  given  to  secure  a  bond,  wherein  judgment  is 
asked,  against  the  oblig-or,  for  any  deficiency,  is,  as  to  the  latter,  an  action  arising 
on  contract,  and  one.  wherein  a  several  judgment  may  be  had ;  and  hence  is  sub- 
ject to  a  counterclaim  of  any  other  cause  of  action  on  contract  which  such  obligor 
had  against  the  plaintiff  at  the  time  of  the  commencement  of  the  action.  (Hunt 
v.  Chapman,  51  N.  Y.  555.) 

In  Hall  v.  Mioin,  (60  Barb.  349,)  the  plaintiff,  on  being  applied  to  by  W.  to 
purchase  a  bond  and  mortgage  given  to  W.  by  the  defendant,  declined  purchasing, 
but  agreed  to  take  the  same  to  sell,  as  a  broker,  for  the  mortgagee,  for  a  compen- 
sation agreed  upon.  The  securities  were  thereupon  assigned  to  him,  by  W.,  to 
enable  him  to  negotiate  and  transfer  a  title  to  a  purchaser,  and  for  no  other  pur- 
pose, except  that  out  of  the  avails  of  the  sale  he  should  retain  enough  to  pay  and 
satisfy  a  judgment  he  held  against  W.,  and  release  a  levy.  But  after  having 
obtained  the  assignment,  he  refused  to  sell  and  assign  the  bond  and  mortgage, 
but  claimed  to  retain  the  same  as  his  own  property,  without  paying-  W.  anything, 
and  refused  even  to  satisfy  the  judg-ment,  or  to  release  the  levy.  Held,  that  the 
plaintiff  had  obtained  no  title  to  the  securities  which  he  could  enforce  against  the 
mortgagor ;  and  that  in  an  action  of  foreclosure,  brought  by  him,  the  mortgagor 
could  set  up  as  a  defence  that  he  had  paid  the  mortgage  debt  to  the  mortg-agee, 
and  taken  a  discharge  from  him. 

A  defect  of  title  to  mortgaged  premises  conveyed  by  the  mortgagee  is  no  defence 
in  a  suit  for  the  foreclosure  of  a  mortgage  for  a  part  of  the  consideration,  (Hul- 
fisli  v.  O'Brien,  20  N.  J.  Eq.  [5  C.  E.  Gr  ]  230  ;)  so  long  as  the  purchaser  remains 
in  possession.  (Burke  v.  Nichols,  21  How.  Pr.  459  ;  S.  C.  34  Barb.  430 ;  2  Keyes, 
670.)  It  is  the  general  rule  that  a  mortgagor  must  have  been  evicted  before  he 
can  be  relieved  from  the  mortgage  on  the  ground  of  a  failure  of  the  consideration 
of  the  mortgage,  or  of  the  title  conveyed  by  the  mortgage.  (Curtiss  v.  Bush,  39 
Barb.  661 ;  Bumpus  v.  Plainer,  1  John.  Ch.  213;  Abbott  v.  Allen,  2  id.  519  ;  Banks 
v.  Walker,  2  Sandf.  Ch.  344.)  But  when  the  title  under  which  the  mortgagor 
held  has  been  extinguished,  so  that  he  may  be  legally  evicted,  he  may  then  either 
attorn  to  the  holder  of  the  paramount  title,  or  surrender  possession  to  him  on 
demand,  and  defend  against  his  mortgage  without  actual  eviction.  (lb.  ;  Sinters 
v.  Baltics,  3  Benio,  214 ;  St.  John  v.  Palmer,  5  Hill,  599.)  Where  one  sells  land 
with  a  covenant  against  his  own  acts,  and  takes  back  a  mortgage  for  the  purchase 
money,  and  such  land  is  subseqiiently  sold  on  a  judgment  which  bound  the  land 
at  the  time  of  the  sale,  there  will  not  be  any  extinguishment  of  the  mortgagor's 
title  until  the  sheriff 's  sale  is  completed  by  giving  his  deed;  and  therefore  the 
mere  sale  will  not  amount  to  an  eviction,  before  the  deed  is  given.     (lb.)     The 
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existence  of  an  outstanding-  incumbrance,  which  is  a  primary  charge  upon  other 
lands  sufficient  to  satisfy  a  mortgage  given  for  the  purchase  money,  is  no  defence 
to  an  action  of  foreclosure,  where  the  grantee  has  not  been  disturbed  in  his  pos- 
session, and  has  not  been  required  to  pay  anything.  (Grant  v.  Tollman,  20 
N.  Y.  191.) 

In  an  action  by  the  assignee  of  a  mortgage,  to  foreclose  the  same,  the  mortgagor 
has  the  right  to  set  up  and  prove  a  mistake  in  the  drawing  of  the  instrument,  and 
have  the  same  reformed.  (Andreivs  v.  Gillespie,  47  N.  Y.  487.)  When  the  mis- 
take is  in  the  terms  of  payment,  delay  in  moving  to  correct  the  mistake,  and 
payment,  by  the  mortgagor,  of  an  instalment,  or  a  promise  to  pay  as  specified  in 
the  mortgage,  under  protest,  asserting  the  mistake,  furnish  no  ground  for  a 
denial  of  the  relief  to  which  he  is  entitled  ;  nor  will  the  absence  of  the  assignor  as 
a  party  bar  him  from  such  relief.     (lb.) 

A  purchaser  of  mortgaged  premises  from  the  mortgagor,  taking  such  premises 
subject  to  the  mortgage,  cannot  set  up  the  defence  of  usury,  in  an  action  to  fore- 
close such  mortgage.  (Morris  v.  Floyd,  5  Barb.  130 ;  Merritt  v.  Millard,  4 
Keyes,  208,  214  ;"S.  C.  10  Bosw.  309;  Hartley  v.  Harrison,  24  N.  Y.  170;  Sellers 
v.  Botsford,  11  Mich.  59 ;  Hartley  v.  Tatham,  24  How.  505 ;  S.  C.  26  id.  158 ;  10 
Bosw.  273;  1  Rob.  246.)  So  where  a  junior  mortgagee  becomes  the  purchaser 
of  the  equity  of  redemption,  under  a  sale  on  a  proceeding  to  foreclose  his  mort- 
gage, and  sells  the  same  subject  to  the  prior  mortgage,  he  cannot  set  up  the 
defence  of  usury.  (Moms  v.  Floyd,,  supra.)  But  it  has  been  held,  in  New 
Jersey,  that  any  one  claiming  under  a  mortgagor,  and  in  privity  with  him,  may 
raise  the  defence  of  usury  in  the  mortgage.     (Brolasky  v.  Miller,  1  Stockt.  807.) 

Usury,  as  a  defence,  standing  upon  the  same  footing,  in  principle,  as  an  action  for 
the  recovery  of  a  penalty  or  forfeiture,  the  party  setting  it  up  must  aver,  clearly, 
every  particular  necessary  to  such  a  recovery  and  must  distinctly  negative  every 
supposable  fact  which,  if  true,  would  render  the  transaction  innocent  or  lawful. 
(Banks  v.  Van  Antwerp,  5  Ab.  411 ;  S.  C.  15  How.  Pr.  29.) 

A  defence  of  usury  may  be  set  up  in  a  foreclosure  suit  without  averring  a  tender 
of  the  principal  sum  admitted  to  be  due.  (Cox  v.  Douglas,  12  Iowa,  185.)  But  a 
subsequent  purchaser  of  mortgaged  premises  cannot,  in  a  proceeding  to  foreclose 
the  mortgage,  set  up  usury  therein  ;  or  that  the  mortgage  was  defectively  exe- 
cuted, when  the  mortgagor  has  made  no  objection  on  that  ground.  (Greither  v. 
Alexander,  15  Iowa,  470  ;  Huston  v.  Stringliam,  21  Iowa  36.)  Beneficiaries  under 
a  conveyance  of  land  (as  contradistinguished  from  a  conveyance  of  the  mere  equity 
of  redemption,  eo  nominee,)  in  trust  for  the  benefit  of  creditors,  have  a  right  to  set 
up  the  defence  of  usury,  against  such  mortgage  ;  although  the  trustees  under  the 
conveyance  in  trust  for  the  benefit  of  creditors  may  have  neglected  or  refused  to 
do  so.     ( Union  Bank  v.  Bell,  14  Ohio,  N.  S.  200.) 

Where,  in  a  foreclosure  suit,  the  defence  of  usury  is  interposed  by  a  grantee  of 
the  mortgagor,  an  admission,  at  the  trial,  and  the  finding  by  the  court  as  a  fact, 
that  such  grantee  is  the  owner  in  fee  of  the  premises,  imports  that  the  conveyance 
by  which  the  grantee  acquired  title  was  in  hostility  to  the  mortgage  ;  and  such  a 
grantee  may  allege  and  prove,  by  way  of  defence,  that  the  mortgage  is  usurious. 
(Chamberlain  v.  Dempsey  9  Bosw.  212  ;  S.  C.  14  Ab.  241.) 

Where  an  answer,  in  a  foreclosure  suit,  alleges  generally,  that  the  contract  is 
usurious,  without  any  more  specific  allegations,  it  must  be  intended  that  the  defence 
is  that  the  contract  is  in  violation  of  the  statutes  of  the  state  where  the  suit  is 
pending ;  and  the  defence  must  be  limited  to  that  objection,  alone.  (Atwater  v. 
Walker,  1  Green,  [N.  J.]  42.) 

In  an  action  to  foreclose  a  mortgage  given  for  the  purchase  money,  simultane- 
ously with  a,  conveyance  by  the  mortgagees,  who  are  executors,  containing  no 
covenants,  except  against  the  acts  of  themselves  and  their  testator,  it  is  no  defence 
that  a  portion  of  the  property  was,  at  the  time,  covered  by  an  incumbrance  not 
existing-  through,  or  imposed  by,  any  act  or  omission  specified  in  the  covenant. 
(Sandford  v.  Traverse,  40  N.  Y.  140  ;  S.  C.  1  Bosw.  493.) 

When  real  estate  is  sold  at  auction  and  without  warranty  as  to  the  title,  and  is 
conveyed  accordingly,  and  a  bond  and  mortgage  is  taken  back,  for  the  purchase 
money,  it  is  no  defence  to  a  suit  to  foreclose  the  mortgage  that  the  title  failed  in 
part ;  where  there  was  no  fraud  or  misrepresentation  on  the  part  of  the  mortgagee 
and  where  the  property  was  put  up  and  sold  at  the  risk  of  the  purchasers.  (Banks 
v.  Walker,  3  Barb.  Ch.  438.) 

An  answer  denying  the  delivery  of  the  mortgage,  is  not,   of  itself,  sufficient  to 
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overcome  the  presump  Son  of  delivery,  arising  from  the  possession  of  the  mort- 
gage, duly  executed,  acknowledged  and  recorded.  (Commercial  Bank  v.  .Reck- 
less, 1  Halst.  Ch.  650.) 

In  a  suit  for  the  foreclosure  of  a  mortgage,  given  by  A.  to  secure  the  payment 
of  the  purchase  money  of  land  which  B.  had  sold  to  him  with  covenants  of  war- 
ranty, and  which  A.  had  conveyed  to  C,  also  with  covenants  of  warranty,  C.  set 
up  as  a  defenc*  that  a  third  pei'son  had  already  commenced  an  action  to  recover 
the  land,  under  a  paramount  title.  It  was  held  that  this  was  no  defence  ;  as  both 
C.  and  A.  had  B.'s  covenant  of  warranty  for  their  protection,  and  that  B.  was 
entitled  to  the  purchase  money,  until  the  purchasers  were  convicted.  (Piatt  v. 
Gi7c/<W6f.,_3Sandf.  118.) 

In  a  suit  by  an  assignee  of  a  mortgage,  to  foreclose  the  same,  an  answer  stating 
that  the  mortgagee,  and  not  the  assignee,  is  the  real  party  in  interest,  is  bad  on 
demurrer.  (Lamson  v.  Falls,  6  Ind.  309.)  In  such  a  suit  it  is  competent  for  the 
defendant  to  introduce  in  evidence  a  subsequent  written  agreement  of  the  parties 
by  which  an  assignment  of  the  rents  of  the  mortgaged  premises,  until  the  full 
payment  of  the  mortgage  debt  was  made,  by  the  mortgagor,  and  accepted  by  the 
mortgagee.     (Angierv.  Masterson,  6  Cal.  61.) 

A  bill  of  foreclosure  presents  a  question  of  title,  and  the  mortgagor  may  show 
that  the  mortgagee's  title,  though  absolute  at  law.  has  been  extinguished  in  equity, 
by  payment.  (Wilkinson  v.  Flowers,  37  Miss.  579.)  But  the  fact  that  an  action 
on  the  note  accompanying  the  mortgage  is  barred,  raises  no  presumption  of  pay- 
ment,    (lb.) 

In  Georgia,  in  a  proceeding  to  foreclose  a  mortgage,  the  mortgagor,  at  the 
return  term,  may  show  cause  against  the  rale  nisi  from  what  appears  on  the  face 
of  the  papers,  or  by  pleading  and  proving  that  the  mortgage-note  is  usurious,  or 
founded  upon  a  gaming  consideration  ;  or  that  it  was  given  to  compound  a  felony, 
or  was  coerced  by  duress ;  or  that  the  mortgage  has  been  released,  or  by  any 
other  meritorious  defence ;  and  the  mortgagee,  before  the  rule  will  be  made 
absolute,  must  show  that  he  is  entitled  to  foreclose,  and  the  amount  due  on  the 
mortgage.     (Dixon  v.  Ouyler,  27  Geo.  248.) 

In  Iowa,  where,  in  such  a  proceeding,  the  answer  admits  the  execution  of  the 
mortgage  and  note,  and  does  not  deny  that  the  amount  claimed  in  the  petition  is 
due,  there  is  nothing  for  the  plaintiff  to  prove.       (Cooley  v.  Hobart,  8  Clark,  358.) 

In  an  action  for  the  foreclosure  of  a  mortgage  given  to  secure  the  purchase 
money,  it  is  no  defence  to  the  mortgagor's  grantee,  against  whom  no  personal 
judgment  is  asked,  that  the  plaintiff  warranted  the  title,  and  that  his  covenants 
have  been  assigned  to  the  grantee,  who  has  been  evicted  by  a  title  paramount  to 
that  which  the  plaintiff  conveyed.  (National,  etc.  Ins.  Co.  v.  McKay,  21  N.  Y. 
191.) 

A  defendant  cannot  complain  of  insufficient  service  on  another  defendant  who 
is  not  a  necessary  party.     (Mims  v.  Mims,  35  Ala.  23.) 

In  a  suit  for  foreclosure,  the  defendant  answered  that  the  mortgage-notes  were 
given  for  the  purchase  money  of  land  conveyed  to  him,  on  which  were  unpaid 
liens  for  f  500,  created  by  the  grantor,  who  was  alleged  to  be  insolvent,  and  un- 
able to  discharge  the  same.  Held,  an  insufficient  answer,  for  the  reason  that  it 
did  not  state  that  the  conveyance  contained  a  covenant  against  incumbrances ; 
and  without  this,  the  defendant  might  have  got  precisely  what  he  purchased. 
(Case  v.  Wandel,  16  Ind.  459.) 

A.  covenanted  to  pay  the  debts  of  the  firm  of  A.  and  B.,  and  to  hold  B.  harm- 
less, and  C.  guaranteed  the  performance.  A.  gave  a  mortgage  to  C,  to  secure 
him  for  any  payments  he  might  be  obliged  to  make,  under  his  guaranty.  In  a 
suit  to  foreclose,  C.  alleged,  in  his  answer,  a  payment  "to  the  creditors  of  A.  and 
B.,"  of  §1000,  "as  he  was  obliged  to  do  by  the  terms  and  legal  effect  of  the 
agreement,"  etc.,  "on  account  of  the  default  of  the  said  A."  Held,  a  sufficient 
averment,  without  setting  forth  the  particular  debts,  which  had  not  been  named 
in  the  contract,  or  that  the  payment  was  subsequent  to  liability  accrued.  (Dye 
v.  Mann,  10  Mich.  291.) 

In  a  suit  by  a  mortgagee,  or  his  assignee,  to  foreclose,  it  is  competent  for  the 
mortgagor  to  show,  by  parol  evidence,  that  the  mortgage  was  given  to  indemnify 
the  mortgagee  and  such  assignee,  for  becoming  bail  for  a  third  party  ;  that  he 
had  not  become  such  bail;  or  that,  having  become  so,  he  had  been  discharged 
without  damage.     (Colman  v.  Post,  10  Mich.  422.) 

The  same  defences  may  be  made,  in  an  action  on  a  mortgage,  the  statute  of 
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limitations  excepted,  which  might  be  made  in  an  action  on  the  debt  which  the 
mortgage  was  given  to  secure.     (Vinton  v.  King,  4  Allen,  562.) 

In  a  suit  brought  by  a  wife,  after  the  death  of  her  husband,  to  foreclose  a 
mortgage  made  to  her  jointly  with  her  husband,  for  the  benefit  of  the  wife,  it  was 
held  that  the  fact  that  the  bond  was  given  to  the  husband,  alone,  and  to  his  heirs, 
constituted  no  valid  defence ;  and  that  she,  alone,  as  surviving;  mortgagee,  had 
a  clear  right  to  enforce  the  mortgage.     (Burlew  v.  Hillinan,  1  Green,  [N.  J.]  23.) 

It  is  no  defence  to  a  suit  to  foreclose  a  mortgage,  given  to  secure  the  purchase 
money,  that  a  lease  of  a  xiart  of  the  premises  exists ;  in  the  absence  of  any  evidence 
of  fraud 'on  the  part  of  the  grantors,  and  no  breach  of  any  of  their  covenants. 
(Sandford  v.  Trailers,  7  Bosw.  498.) 

In  Chandler  v.  Herrick,  (3  Stockt.  497,)  the  defendant  answered,  to  a  bill  of 
foreclosure,  that  the  mortgagor  had  proposed  to  satisfy  the  mortgage  by  giving 
him  a  deed  of  the  land ;  that  he  had  ag-reed  thereto ;  that  the  deed  had  been 
given,  and  that  he  had  entered  into  possession  under  it.  It  appeared  that  the 
mortgagor  had  given  a  prior  deed  to  a  third  party.  It  was  held  that  the  mort- 
gagor snowed  no  sufficient  defence  to  the  suit. 

Payment  of  part  of  the  mortgage  debt,  to  the  mortgagee,  or  of  a  part  of  the 
purchase  money  to  the  purchaser  of  the  equity  of  redemption,  under  a  verbal 
agreement  for  the  postponement  of  the  payment  of  the  balance  due,  waives  a  for- 
feiture of  the  estate,  and  prevents  a  foreclosure.  (Moore  v.  Beasom,  44  N. 
H.  215.) 

In  an  action  by  a  corporation,  to  foreclose  a  mortgage,  a  defendant  cannot  set 
up  the  defence  that  the  corporation  exceeded  its  legal  powers,  in  making  the  con- 
tract. The  question  of  violation  of  its  charter  cannot  be  inquired  into  collaterally. 
(Union,  etc.  Co.  v.  Murphy's,  etc.  Co.  22  Cal.  620.) 

Although,  under  the  statutes  of  Arkansas,  there  is  no  limitation  of  time  for  pro- 
ceedings to  foreclose  a  mortgage,  a  mortgagee  in  possession  may  defend  against 
foreclosure,  by  showing  that  the  bill  was  not  filed  until  more  than  ten  years  after 
.  the  date  of  the  mortgage.     (Guthrie  v.  Field,  21  Ark.  379.) 

Where  a  grantor  covenants,  in  his  deed,  that  he  is  the  lawful  owner  of  the 
premises  conveyed,  and  that  the  same  are  free  from  all  legal  claims  and  incum- 
brances, it  is  no  defence  to  an  action  to  foreclose  a  mortgage  given  for  the  purchase 
money,  that  the  premises  were,  at  the  time,  subject  to  the  lien  of  a  loan  office 
mortgage,  when  there  has  been  no  eviction  of  the  purchaser,  or  disturbance  of  his 
possession.  The  remedy  is  by  action  on  the  covenant ;  and  the  purchaser  cannot 
voluntarily  relinquish  the  premises  to  one  having  no  title,  and  then  ask  that  his 
equity  of  redemption  shall  not  be  foreclosed,  or  that  he  shall  not  be  made 
responsible  for  any  deficiency.     ( York  v.  Allen,  30  N,  Y.  104.) 

To  avoid  circuity  of  action,  an  agreement  to  extend  the  time  of  payment  of  a 
mortgage,  may  be  set  up  as  a  defence  to  a  foreclosure  suit.  (Dodge  v.  Crandall, 
30  N.  Y.  294.) 

In  a  proceeding  to  foreclose  a  mortgage,  the  mortgagor  may  go  into  the  consid- 
eration of  the  mortgage,  and  rely  upon  any  fact  or  principle  of  law  which  would 
entitle  him  to  relief.     (Mell  v.  Moony,  13  Geo.  413.) 

The  answer  to  a  bill  to  foreclose  a  purchase-money  mortgage  cannot  pray  any- 
thing, except  that  the  bill  be  dismissed ;  and  if  any  other  relief  or  discovery  is 
sought,  against  the  complainant,  it  must  be  obtained  by  a  cross  bill.  (Miller  v. 
Gregory,  1  Green,  [N.  J.]  274.)  In  Robinson  v.  Cromelin,  (15  Mich.  316,)  an  an- 
swer on  oath,  setting  forth,  in  detail,  the  real  circumstances  under  which  the  mort- 
gage was  given,  and  showing  that  the  same  was  given,  in  part  for  money  and  in 
part  for  land  which  the  party  taking  the  mortg-age  had  failed  to  convey,  was  held 
responsive,  and  ■therefore  admissible  in  evidence. 

After  the  execution  and  recording  of  a  mortgage,  and  after  junior  liens  in  favor 
of  a  third  party  had  attached,  the  mortgagee,  with  intent  to  defraud  him  and 
other  creditors  of  the  mortgagor,  removed  from  the  mortgaged  premises  consist- 
ing of  one  acre  of  land,  a  dwelling-house  worth  §800,  and  converted  the  house  to 
his  own  use  ;  thereby  leaving  the  value  of  the  mortgaged  premises  insufficient  to 
pay  the  amount  due  on  the  mortgage  ;  it  was  held,  that  these  facts  constituted  a 
good  defence  to  the  action  by  the  mortgagee,  to  foreclose  the  mortgage.  (Stick- 
ney  v.  Blah;  50  Barb.  341.) 

In  a  foreclosure  suit,  brought  by  a  corporation,  the  defendant  cannot  plead  an 
informality  which  concerns  the  corporation  only ;  as  the  violation  of  a  regulation 
adopted  merely  to  facilitate  the  transaction  of  business,  and  not  to  affect  the  valid- 
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ity  of  the  conveyance.  So  held,  where  the  mortgagee  was  a  hank ;  and  the  note 
had  "been  indorsed  in  blank,  by  its  president,  and  transferred  to  the  plaintiff', 
and  the  mortgage  securing-  it  had  been  assigned  to  the  plaintiff,  by  that  officer, 
•under  the  seal  of  the  corporation,  in  his  official  character ;  although  the  articles 
of  association  provided  that  no  conveyance  of  real  estate,  nor  any  contract  relat- 
ing thereto,  should  be  binding-  on  the  association  unless  authorized  by  vote  of  the 
board  of  directors.     (Kennedy  v.  Knight,  21  Wis.  340.) 

A  grantee  of  land  by  deed  with  warranty,  in  resisting  the  foreclosure  of  a  mort- 
gage given  to  secure  the  purchase  money,  both  note  and  mortgage  stipulating 
that  the  money  should  not  become  payable  until  the  title  to  the  land  should  be 
perfected  in  the  grantor,  may  rely  on  the  condition  precedent  instead  of  the  cove- 
nants tif  warranty.     (Weaver  v.  Wilson,  48  111.  125.) 

A  partial  failure  of  consideration  will  not  be  admitted  as  a  defence,  on  the  fore- 
closure of  a  mortgage  given  for  the  purchase  money,  without  eviction  or  suit  pend- 
ing by  the  adverse  claimant.     (Hill  v.  Davison,  20  N.  J.  Eq.  [5  C.  E.  Gr.]  228.) 

A  mortgagee  of  land,  who  holds  a  prior  mortgage  upon  the  land,  at  the  time  he 
mortgages  his  interest  in  the  premises  to  another,  cannot  set  up  such  prior  mort- 
gage as  against  his  own  mortgagee.     (  Williams  v.  Thorn,  11  Paige,  459.) 

A  judgment  creditor  of  the  mortgagor,  whose  judgment  was  recovered  pending 
the  foreclosure  suit,  and  after  the  filing  of  the  notice  of  the  pendency  and  object 
of  the  suit,  is  not  entitled  to  come  in,  by  petition,  and  make  a  defence  in  such  suit, 
under  the  provisions  of  the  act  to  reduce  the  expense  of  the  foreclosure  of  mort- 
gages in  the  court  of  chancery.  The  statute  only  applies  to  persons  who  had  a 
lien  upon  the  mortgaged  premises,  by  judgment  or  decree,  at  the  time  of  com- 
mencing the  foreclosure  suit.  (The  People's  Banky.  Hamilton  Manuf.  Co.  10 
Paige,  481.)  A  judgment  creditor  of  the  mortgagor,  who  applies  to  the  court, 
after  decree  in  the  cause,  for  leave  to  come  in  and  make  a  defence,  under  the  act 
of  1840,  must  show,  upon  oath,  that  he  has  a  defence,  and  state  what  it  is.  It  is 
not  enough  for  him  to  state  that  he  is  informed  and  believes  that  he  has  a  good 
defence,  without  procuring  the  affidavit  of  the  person  who  gave  him  the  informa- 
tion,    (lb.) 

Under  an  answer  setting  up  payments  made  towards  a  mortgage  debt,  evidence 
of  corresponding  sums  due  from  the  mortgagee  to  the  mortgagor,  which  might  be 
set  off,  is  inadmissible.     (Ch'een  v.  Storm,  3  Sandf.  Ch.  305.) 

M.  executed  his  bond  and  mortgage  to  B.  to  secure  the  payment  of  §3,000,  upon 
the  agreement  of  B.  that  he  would  pay  and  advance  that  sum  to  M.,  no  money 
being  actually  advanced  at  the  time.  Subsequently  B.  paid  and  advanced,  upon 
the  mortgage,  at  different  times,  money  to  the  amount  of  §1,115,  when  he  neg- 
lected and  refused  to  advance  any  more.  In  an  action  to  foreclose  the  mortgage, 
it  was  held  that  M.  could  not  set  up,  as  a  defence,  that  he  had  sustained  a  great 
damage  by  the  failure  of  B.  to  fulfill  his  agreement  and  advance  the  whole  §3,000, 
and  had  been  put  to  great  trouble  and  expense  in  making  journeys  from  his  resi- 
dence to  that  of  B.  to  obtain  the  money.  That  at  most,  M,  was  entitled  to  only 
nominal  damages.  (Dart  v.  McAdam,  27  Barb.  187.)  Held,  also,  that,  at  the 
time  the  first  money  was  advanced  by  B.,  M.  had  the  right  to  insist  upon  the 
delivery  to  him  of  the  whole  §3,000,  and  upon  B.'s  refusing  to  pay  the  whole 
amount,  he  could  have  insisted  that  the  bond  and  mortgage  should  be  satisfied 
and  cancelled.  But  that  he,  having  accepted  a  portion  of  the  §3,000,  the  bond 
and  mortgage  became  operative,  and  a  security  for  the  repayment  of  the  amount 
advanced.     (lb.) 

Where  both  parties  to  a  deed  acted  under  a  mistake  in  respect  to  the  quantity 
of  land  embraced  in.  the  boundaries,  the  same  consisting  of  but  39|  instead  of  67 
acres ;  it  was  held  that,  in  the  absence  of  any  fraud  or  misrepresentation,  the 
grantee  was  without  remedy ;  and  that  the  deficiency  in  quantity  constituted  no 
defence  to  an  action  brought  against  him  to  foreclose  a  mortgage  given  for  the 
purchase  money.     (Northrop  v.  Sumney,  27  Barb.  196.) 

Where,  in  an  action  brought  by  the  receiver  of  an  insolvent  banking  associa- 
tion, to  foreclose  a  mortgage  given  by  an  individual  as  the  substitute  for  an 
original  subscriber,  in  payment  of  the  subscription  of  the  latter  to  the  capital 
stock,  the  defendant  cannot  set  up,  as  a  defence,  that  the  association  had  no 
authority  to  receive  the  bonds  and  mortgages,  from  subscribers,  in  payment  for 
the  shares  of  stock  issued  to  them.     (Leavitt  v.  Pell,  27  Barb.  322.) 

Where  a  mortgage  contains  a  condition  that,  in  case  of  the  failure  of  the  mort- 
gagor to  pay  the  interest  at'  the  time  when  the  same  becomes  due,  or  within  a 
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SECTION    IV. 


PROCEEDINGS   THEREON. 


Notice  of  lis  pendens  to  be  filed  in  clerk's  office.]  The  statute  requires 
that  whenever  a  bill  of  foreclosure  is  filed,  the  complainant,  or  his 
solicitor,  shall  file,  in  the  office  of  the  clerk  of  the  county  in  which  the 
land  mortgaged  shall  be  situated,  a  notice  of  the  pendency  of  the  suit; 
which  notice  shall  contain,  1.  The  names  of  the  parties  to  the  suit; 

2.  The   date   of  the  mortgage ;   by  whom  and  to  whom  executed ; 

3.  The  time  when,  and  the  office  in  which,  the  mortgage  was  recorded; 
and  4.  A  description  of  the  land  mortgaged,  so  far  as  to  show  the 
town,  village,  or  ward,  and  the  county  in  which  such  land  is  situated ; 
the  number  of  the  lot,  if  any,  and  the  quantity  of  the  land,  if  the 
same  is  stated  in  the  mortgagees;)  (14) 

(z)  Laws  of  1810,  p.  289,  $  8.    Rule  133. 


certain  number  of  days  thereafter,  the  principal  sum  shall  become  due  and  paya- 
ble immediately ;  and  the  mortgagor,  through  his  own  neglect  to  pay  the  interest, 
suffers  the  whole  mortgage  debt  to  become  due,  according  to  the  terms  of  the 
mortgage,  the  court  cannot  interfere  to  relieve  him  from  the  payment  thereof,  or 
alter  the  terms  of  the  contract.  (Ferris  v.  Ferris,  28  Barb.  29  ;  S.  C.  16  How.  Pr. 
102;  Dxoight  v.  Webster,  32  Barb.  47  ;  Noyes  v.  Clark,  7  Paige,  179.)  A  condi- 
tion of  that  sort,  in  a  bond  and  mortgage,  is  not  a  penalty,  or  a  forfeiture.     (lb.) 

Persons  made  parties  to  a  foreclosure  suit  as  subsequent  incumbrancers  by 
judgment  or  mortgage,  whose  rights  were  already  acquired,  and  existed,  at  the 
commencement  of  the  suit,  are  bound  to  set  up  their  claims,  and  assert  their 
lights,  in  that  action,  at  the  peril  of  being  cut  off  and  foreclosed,  in  respect  to 
such  claims.     (Benjamin  v.  Elmira,  etc.  R.  R.  Co.  49  Barb.  441.) 

An  executed  agreement,  for  a  valuable  consideration,  to  extend  the  time  of  pay- 
ment of  a  mortgage,  is  valid,  though  made  by  parol ;  and  is  a  valid  defence  to  an 
action  to  foreclose  the  mortgage,  brought  before  the  period  of  extension  has 
expired.     (Dodge  v.  Crandall,  30  N.  Y.  294.) 

The  payment  and  discharge  of  a  mortgage  given  as  collateral  security  to  a 
prior  mortgage  is  a  payment  upon  such  prior  mortgage,  and  a  good  defence  to 
an  action  to  foreclose  the  same.  (Prouty  v.  Eaton,  41  Barb.  409.)  It  is  no 
defence  to  an  action  for  the  foreclosure  of  a  mortgage  that  the  bond  and  mortgage 
have  been  assigned,  -pendente  lite.     (lb.) 

When  notes,  bearing  interest,  are  given  for  the  interest  due  upon  a  mortgage, 
and  agreed  to  be  accepted  as  payment,  the  agreement  is  binding;  and  such 
notes,  although  not  in  fact  paid,  operate  as  a,  defence  to  the  mortgage,  to  that 
extent.     (Rice  v.  Dewey,  54  Barb.  455.) 

(14)  Rule  72  of  the  Supreme  Court  directs  that  in  all  foreclosure  cases,  the 
plaintiff,  when  he  moves  for  judgment,_  must  show,  by  affidavit,  or  by  the  certifi- 
cate of  the  clerk  of  the  county  in  which  the  mortgaged  premises  are  situated, 
that  a  notice  of  the  pendency  of  the  action  containing  the  names  of  the  parties 
thereto,  the  object  of  the  action,  and  a  description  of  the  property  in  that  county 
affected  thereby,  the  date  of  the  mortgage,  and  the' time  and  place  of  recording 
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the  same  has  been  filed  at  least  twenty  days  before  such  application  for  judgment, 
and  at  or  after  the  time  of  tiling  the  complaint  as  required  by  §  132  of  the  Code. 

Section  132  of  the  Code  provides  for  the  filing-  of  a  notice  of  lis  pendens,  in  any 
action  affecting  the  title  to  real  property  ;  by  the  plaintiff,  at  the  time  of  filing  the 
complaint,  or  at  any  time  afterwards  ;  or,  whenever  an  attachment  shall  lie  issued, 
or  at  any  time  afterwards,  by  the  plaintiff  or  a  defendant  when  he  sets  up  an  affir- 
mative cause  of  action  in  his  answer,  and  demands  substantive  relief,  at  the  time 
of  tiling  his  answer,  or  at  any  time  afterwards,  if  the  same  be  intended  to  affect 
real  estate.  If  the  action  be  for  the  foreclosure  of  a  mortgage,  such  notice  must 
be  filed  twenty  days  before  judgment,  and  must  contain  the  date  of  the  mortgage, 
the  parties  thereto,  and  the  time  and  place  of  recording  the  same. 

The  section  also  directs  that  from  the  time  of  filing,  only,  shall  the  pendency  of 
the  action  be  constructive  notice  to  a  purchaser  or '  incumbrancer  of  the  property 
affected  thereby  ;  and  every  person  whose  conveyance  or  incumbrance  is  subse- 
quently executed,  or  subsequently  recorded,  shall  be  deemed  a  subsequent  pur- 
chaser or  incumbrancer,  and  shall  be  bound  by  all  proceedings  taken  after  the 
filing  of  such  notice,  to  the  same  extent  as  if  he  were  made  a  party  to  the  action. 

For  the  purposes  of  §  132,  an  action  is  to  be  deemed  to  be  pending  from  the  time 
of  filing  such  notice ;  provided,  however,  that  such  notice  shall  be  of  no  avail 
unless  it  shall  be  followed  by  the  first  publication  of  the  summons,  on  an  order 
therefor,  or  by  the  personal  service  thereof  on  a  defendant,  within  sixty  days  after 
such  filing. 

By  the  act  of  March  22,  1864,  (Laws  of  1864,  ch.  53,)  the  clerks  of  the  several 
counties  are  authorized  and  directed  to  procure,  at  the  expense  of  their  respective 
counties,  suitable  books,  and  therein  to  record  and  make  an  index  of  all  notices 
of  pendency  of  action,  filed  in  the  clerk's  office.  And  the  record  of  any  such  notice, 
or  a  certified  copy  thereof,  may  be  read  in  evidence  in  any  of  the  courts  of  New 
York  with  the  like  force  and  effect  as  if  the  original  notice  was  produced.  The 
clerics  are  entitled  to  receive  ten  cents  per  folio,  for  recording  and  indexing  such 
notices,  in  addition  to  any  fees  previously  allowed  by  law. 

By  §  132  of  the  Code,  the  court  may,  in  its  discretion,  at  any  time  after  the  action 
shall  be  settled,  discontinued  or  abated,  as  is  provided  in  §  121,  on  application  of 
any  person  aggrieved,  and  on  good  cause  shown,  and  on  such  notice  as  shall  be 
directed  or  approved  by  the  court,  order  the  notice  of  lis  pendens  to  be  cancelled 
of  record,-  by  the  clerk  of  any  county  in  which  the  same  may  have  been  filed  or 
recorded,  by  an  indorsement  to  that  effect,  on  the  margin  of  the  record,  which 
shall  refer  to  the  order. 

The  notice  of  lis  pendens  cannot  properly  be  filed  before  the  filing  of  the  com- 
plaint. It  has  been  held  that  the  notice,  though  filed  with  a  complaint,  is  a 
nullity,  if  filed  before  suit  commenced  by  service  of  summons.  (Burroughs  v. 
Reiger,  12  How.  Pr.  171 ;  Benson  v.  Sayre,  7  Ab.  472,  note.)  The  better  opinion, 
however,  seems  to  be  that  such  notice  is  not  an  absolute  nullity,  but  is  inoperative 
merely  upon  any  defendants,  or  those  claiming  under  them,  until  the  summons  is 
actually  served,  and  then  it  becomes  effectual.  (Per  Strong,  J.,  Waring  v.  War- 
ing, 7  Ab.  475 ;  Tate  v.  Jorden,  8  id.  392 ;  Van  Sant.  Eq.  Pr.  40.)  Therefore, 
where  a  lis  pendens  is  filed  with  the  complaint,  before  a  summons  is  served,  it 
becomes  operative  from  the  time  when  the  court  acquires  jurisdiction  of  the 
defendant  by  the  service  of  the  summons ;  and  the  lis  pendens  is  of  no  value  until 
the  action  is  actually  commenced  against  the  defendant  sought  to  be  affected  by 
it.  (Farmers'  Loan  &  Trust  Co.  v.  Dickson,  9  Ab.  63.)  So,  if  the  notice  is  filed 
without  a  complaint,  even  though  the  action  have  been  commenced  by  the  service 
of  a  summons,  it  is  of  no  validity,  but  becomes  operative  the  moment  the  com- 
plaint is  placed  on  file.     (Benson  v.  Sayre,  7  Ab.  472.) 

Under  rule  72,  which  requires  notice  to  be  filed  "  at  or  after  the  time  of  filing 
the  complaint,"  and  twenty  days  before  judgment,  the  court  will  not  allow  judg- 
ment to  be  taken,  even  by  default,  without  proof  of  such  filing.  If  judgment 
should  be  taken,  it  will  be  set  aside,  on  motion,  as  irregular ;  though  it  will  be 
valid  until  so  set  aside.  (Potter  v.  Rowland,  8  N.  Y.  448.)  Where  the  notice 
describes  the  mortgage,  and  the  ward,  and  county,  in  which  the  premises  are 
situated,  and  states  that  the  mortgage  was  recorded,  but  not  stating  where,  this 
is  a  substantial  compliance  with  the  statute.     (lb.) 

Should  the  plaintiff  amend  his  complaint,  either  by  making  new  parties,  or  by 
altering  the  description  of  the  premises,  so  as  to  extend  his  claim,  he  must,  in 
accordance  with  the  former  chancery  practice,  file  a  new,  or  rather  an  amended 
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notice.  But  if  the  amendment  be  only  by  adding  new  parties,  without  extending 
the  claim,  or  embracing  other  premises,  a  new  or  amended  notice,  it  seems,  is 
necessary  only  to  charge  such  new  parties,  and  those  who  subsequently  claim 
under  them,  with  notice.  (Van  Sant.  Eq.  Pr.  41 ;  Waring  v.  Waring,  7  Ab.  475 ; 
Curtis  v.  Hitchcock,  10  Paige,  399.) 

The  filing  of  the  notice,  as  provided  by  statute,  is  a  substitute  for  actual  notice 
to  subsequent  purchasers  and  incumbrancers,  of  the  existence  of  the  plaintiff's 
claim.  (Hall  v.  Nelson,  14  How.  Pr.  32 ;  S.  C.  23  Barb.  88.)  And  if  the  prop- 
erty be  thereafter  sold,  during  the  pendency  of  the  suit,  the  sale  is  invalid,  so  far 
as  the  parties  to  the  suit  are  concerned.     (Grirder  v.  Payne,  9  Dana,  190.) 

But  the  doctrine  of  lis  pendens  being  notice  to  all  the  world  is  not  to  be  extended 
beyond  the'  property  which  is  the  immediate  object  of  the  suit.  Though,  if  a, 
purchaser  buys  that,  after  the  notice  becomes  operative,  he  takes  it  subject  to  the 
claims  of  the  plaintiff.  (Edmonds  v.  Crenshaw,  2  McCord,  264 ;  Chapman  v.  West, 
17  N.  Y.  125  ;  Zeitev  v.  Bowman,  6  Barb.  133.) 

Where  the  plaintiff  has  filed  a  notice  of  lis  pendens,  it  is  as  effectual,  against 
any  disposition  of  the  property  alleged  to  be  held  in  trust  for,  or  in  fraud  of  the 
rights  of,  the  plaintiff  as  an  injunction  would  be.  (/Stevenson,  v.  Fayerweather,  21 
How.  Pr.  449.)  A  lis  pendens  is  constructive  notice  to  a  purchaser,  from  the 
defendant ;  and  the  decree  entered  in  the  suit  will  bind  him.  (Harrington  v. 
Slade,  22  Barb.  162  ;  Zeiter  v.  Bowman,  6  id.  133  ;  G-risioold  v.  Miller,  15  id.  520.) 

It  seems  that  unless  the  plaintiff  prosecutes  his  action  diligently,  his  lien  will 
cease,  the  same  as  that  of  a  dormant  execution.  Thus,  in  Myrich  v.  iSeldon,  (36 
Barb.  15,)  a  delay  of  eight  years  was  held  to  be  an  abandonment,  and  a  diligent 
■subsequent  creditor  was  allowed  the  priority. 

When  notice  of  lis  pendens  is  filed  in  an  attachment  suit,  affecting  real  property, 
none  other  than  such  property  as  the  sheriff  has  actually  levied  upon  can  be  in- 
cluded, and  if  it  is,  it  will  be  inoperative  as  to  such  additional  property.  (Fitz- 
gerald v.  Blake,  28  How.  110 ;  S.  C.  42  Barb.  513.) 

Section  132  of  the  Code  does  not  authorize  the  filing  of  a  notice  against  prior 
purchasers  or  incumbrancers,  who  are  not  parties  to  the  action.  (The  People  ex 
rel.  Fremont  Bank  v.  Connolly,  8  Ab.  128 ;  Chapman  v.  West,  17  N.  Y.  125  ;  S.  C. 
10  How.  367.) 

"Where  A.  filed  his  summons,  complaint  and  notice  of  lis  pendens  at  noon  on  the 
23d  of  July,  and  his  summons  and  complaint  were  delivered  to  the  sheriff  at 
1  o'clock  p.  m.  on  the  same  day,  for  service,  and  B.  took  a  mortgage  on  the  same 
premises,  which  was  recorded  at  5  o'clock  p.  m.  of  the  same  day,  it  was  held  that 
B.'s  lien  was  cut  off  and  barred  by  the  filing  of  A.'s  notice.  (Stem  v.  O'Connell, 
35  N.  Y.  104.) 

The  maxim  pendente  lite  nihil  innovetur  prevails  to  the  extent  that  whoever 
purchases  or  acquires  the  title  to  property  pendente  lite  takes  it  subject  to  any 
decree  which  may  be  made  in  respect  to  it  in  the  pending  suit.  (Zeiter  v.  Bow- 
man, 6  Barb.  133 ;  Griswold  v.  Miller,  15  id.  520 ;  Cleveland  v.  Boerum,  23  id. 
201 ;  S.  C.  27  id.  252  ;  24  N.  Y.  613.) 

The  notice  prescribed  by  §  132  of  the  Code,  must  be  filed,  it  seems,  in  order  to 
make  the  lien  of  an  attachment  on  real  estate  effectual,  as  against  bona  fide 
purchasers  or  incumbrancers.  (Learned  v.  Vandenburgh,  7  How.  Pr.  329  ;  People 
ex  rel.  Tremont  Bank  v.  Connolly,  8  Ab.  128.) 

A  notice  of  lis  pendens  may  be  amended,  by  inserting  therein  a  specific  descrip- 
tion of  a  lot  of  land,  omitted  by  mistake.     ( Vanderheyden  v.  Gary,  38  How.  367.) 

Notice  of  lis  pendens  is  required  only  to  make  the  judgment  binding  on 
purchasers  pending  the  suit ;  therefore,  a  failure  to  file  it  is  no  error  that  the 
original  defendants  in  a  suit  for  foreclosure  can  complain  of.  (Boyd  v.  Weil,  11 
Wis.  58.)  The  plaintiff  must  show  that  he  has  filed  a  notice,  by  producing  either 
the  original  notice,  with  proof  of  its  having  been  filed  in  the  proper  office,  or  a 
copy  of  it,  certified  by  the  register.  (Manning  v.  McClurg,  14  Wis.  350.)  If  the 
notice  of  lis  pendens  describes  the  premises  incorrectly,  the  mortgagor  will  be 
entitled  to  have  the  judgment,  rendered  against  him  by  default,  set  aside. 
(Spraggon  v.  McGfreer,  14  Wis.  439.) 

The  mortgagor,  and  all  parties  interested  in  the  funds  arising  from  a  fore- 
closure sale,  have  a  right  to  insist  upon  proof  being  made  of  the  filing  of  a  notice 
of  lis  pendens  ;  and  a  judgment  of  foreclosure,  rendered  without  such  proof  being 
made,  is  irregular.     (Catlin  v.  Pedrick,  17  Wis.  88.) 

The  omission,  by  a  purchaser  of  mortgaged  premises,   to  record  his  deed, 
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And  each  county  clerk  is  required  to  place  in  an  index  to  be  kept 
in  his  office  such  reference  to  these  notices  as  will  enable  all  persons 
interested,  to  search  for  them  without  inconvenience. (y) 

And  no  decree  of  foreclosure  can  be  made  unless  proof  shall  be  made 
[*Vol.  II,  179]  *in  such  manner  as  may  be  required  by  the  court  that 
a  notice  of  lis  pendens  has  been  filed  at  least  forty  days  before  such 
decree  shall  be  made.(«)  (15) 

Notice  to  defendants  of  object  of  suit.]  Formerly  it  was  necessary 
that  subsequent  purchasers  or  mortgagees  of  the  premises,  and  judg- 
ment creditors,  should  be  made  parties.  And  if  they  appeared  and 
disclaimed,  they  were  entitled  to  their  costs  out  of  the  proceeds  of  the 
mortgaged  premises ;  being  made  parties  to  the  suit  without  any  fault 
on  their  part.  In  this  way — especially  if  the  subsequent  incumbran- 
cers were  numerous,  and  chose  to  appear  separately — the  mortgaged 
premises  might  be  entirely  exhausted ;  nothing  being  left  to  satisfy 
the  complainant's  mortgage  and  the  costs  of  the  suit. 

To  remedy  this  evil,  the  133d  rule  provides  that  the  complainant  in 
a  foreclosure  suit  may  deliver  to  any  defendant,  at  the  time  of  serving 
the  subpoena,  a  notice  subscribed  by  the  complainant  or  his  solicitor, 
stating  that  the  suit  is  instituted  to  foreclose  a  mortgage,  and  giving 
a  brief  description  of  the  mortgaged  premises,  the  sum  for  which  the 
mortgage  was  given,  its  date,  and,  if  registered,  the  time  of  the  reg- 
istry, and  that  the  complainant  makes  no  personal  claim  against  such 
defendant. (16) 

(j/)  Rule  133. 

(a)  .Laws  of  1840,  p.  289,  J  9.    Kale  134. 


although  previously  executed,  until  after  the  filing-  of  the  notice  of  Us  pendens,  in 
the  foreclosure  suit,  will  preclude  him  from  all  rights  under  it,  as  against  a  pur- 
chaser under  the  judgment  in  the  foreclosure  suit,  to  the  same  extent  as  if  he 
were  a  party  to  the  action.     {Ostrom  v.  McCann,  21  How.  Pr.  431.) 

Persons  claiming  under  the  defendant,  but  not  parties  to  the  action,  being  the 
only  persons  whose  rights  are,  or  can  be  affected  by  a  foreclosure  suit,  they,  only, 
can  take  advantage  of  the  omission  to  file  a  notice  of  lis  pendens.  ( White  v.  Coul- 
ter, 3  N.  Y.  Supr.  Ct.  R.  608.) 

(15)  In  Potter  v.  Rowland,  (8  N.  Y.  448.)  it  is  held  that  a  decree  made  without 
an  affidavit  of  the  filing  of  a  notice  of  lis  pendens  is  not  void,  but  only  irregular. 

Although  an  affidavit  of  filing  a  notice  of  lis  "pendens  be  defective,  yet  if  a  proper 
notice  was  in  fact  duly  filed,  and  no  objection  is  made  to  the  sufficiency  of  proof 
of  that  fact,  by  the  defendant's  attorney,  the  defect  in  the  notice  will  not,  in  any 
event,  render  the  judgment  void,  but  is  a  mere  irregularity,  which  may  be  disre- 
garded, or  amended,  under  sections  173,  176  of  the  Code,  in  the  absence  of  any 
wrong  or  injury  to  the  defendant.  And  the  court  may  allow  such  proof  to  be 
made  and  filed  nunc  pro  tunc.     (White  v.  Coulter,  3  N.  Y.  Supr.  Ct.  R.  608.) 

(16)  Rule  72  of  the  Supreme  Court  requires  the  plaintiff,  in  all  foreclosure  cases, 
when  he  moves  for  judgment,  to  show,  by  affidavit,  or  by  the  certificate  of  the 
clerk  of  the  county  in  which  the  mortgaged  premises  are  situated,  that  a  notice  of 
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If  the  defendant  on  whom  such  a  notice  has  been  served,  appears 
and  disclaims,  he  will  not  recover  costs,  but  must  pay  costs  to  the 
complainant.  And  if  the  complainant  neglects  to  serve  such  notice, 
by  reason  of  which  a  defendant  is  put  to  unnecessary  costs  in  employ- 
ing a  solicitor  to  defend  the  suit,  such  costs  may  be  charged  person- 
ally on  the  complainant,  in  the  discretion  of  the  court,  (a) 

It  has  been  decided,  that  to  entitle  a  defendant  who  does  not  appear 
and  disclaim,  to  costs  under  this  rule  where  he  has  not  been  served  with 
notice  that  no  personal  claim  is  made  against  him,  he  must  satisfy  the 
court  that  he  has  been  misled  by  the  neglect  to  serve  the  usual  notice; 
and  that  he  supposed  it  necessary  to  employ  a  solicitor  to  protect  his 
rights,  (b) 

A  subsequent  purchaser  or  mortgagee  of  the  premises,  who  has  a 
present  and  subsisting  interest  therein  which  makes  him  a  necessary 
party  to  a  bill  to  foreclose  a  prior  mortgage,  cannot  disclaim. (c) 

Slaying  proceedings.]  The  complainant  in  a  foreclosure  suit  will  not 
be  compelled  to  suspend  proceedings  to  enable  junior  incumbrancers 
to  litigate  their  liens  ;  even  though  a  bill  has  been  filed  by  one  of 
them  for  that  purpose,  in  which  the  complainant's  rights  are  admit- 
ted.^) 

*It  was  also  held  by  the  chancellor,  in  a  recent  case,(e)  [*Vol  II,  180] 
that  by  the  present  practice  of  this  court,  defendants  in  a  foreclosure 
suit,  whose  claims  are  upon  the  equity  of  redemption  merely,  and 
who  have  no  interest  in  the  mortgaged  premises  adverse  to  the  com- 
plainant's claim,  are  not  permitted  to  delay  his  proceedings  by  a  liti- 
gation of  their  claims  to  the  equity  of  redemption  with  their  co-de- 
fendants. 

To  authorize  the  court  to  interfere  in  such  a  case  to  stay  the  pro- 
ceedings of  the  mortgagee,  either  upon  the  filing  of  a  cross  bill  by  one 
or  more  of  the  defendants  in  the  foreclosure  suit,  or  otherwise,  it  must 
appear  that  a  stay  of  proceedings,  until  they  can  litigate  their  claims 
as  between  them  and  their  co-defendants,  is  absolutely  necessary  to 
the  protection  of  their  rights.(/) 

(a)  Etilel33. 

(6)  Jay  v.  Ensign,  9  Paige,  230. 

(c)  Id.  ib. 

(d)  Miller  v.  Case,  1  Clarke,  395. 

(«)   Farmers'  Loan  and  Trust  Co.  v.  Seymonr,  in  Chancery,  April  5, 1843. 
(/)  Idem. 


the  pendency  of  the  action,  containing-,  among  other  things,  the  object  of  the  action, 
has  been  filed  at  least  twenty  days  previously  and  at  or  after,  the  time  of  filing 
the  complaint. 
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In  the  case  of  Bunce  v.  Woodruff,(g)  there  was  an  application  by  the 
defendant  for  an  order  to  stay  proceedings  in  a  foreclosure  suit  until 
the  suit  upon  the  defendant's  cross  bill  should  be  in  readiness  for 
hearing ;  so  that  both  suits  might  be  heard  together.  The  chancellor 
denied  the  application,  with  costs,  because  the  cross  bill  did  not  set 
up  any  valid  defence  to  the  foreclosure  suit,  and  was  not  in  support  of 
any  defence  set  up  in  the  answer  in  that  suit ;  and  because  the  cross 
bill  was  not  filed  until  after  the  proofs  in  the  foreclosure  suit  were 
closed. 

Where  a  bill  is  filed  to  foreclose  a  mortgage  on  which  there  is  due 
any  interest,  or  any  portion  or  instalment  of  the  principal,  and  there 
are  other  portions  or  instalments  to  become  due  subsequently,  if,  after 
a  decree  of  sale  is  entered  against  the  defendant,  he  shall  bring  into 
court  the  sum  due,  with  costs,  the  proceedings  in  the  suit  will  be 
stayed.  But  the  court  will  enter  a  decree  of  foreclosure  and  sale,  to 
be  enforced  by  a  further  order  of  the  court  upon  a  subsequent  default 
in  the  payment  of  any  portion  or  instalment  of  the  principal,  or  of 
any  interest  thereafter  to  grow  due. (h)  (17) 

Reference  to  compute  amount  due,  etc.}  If  a  bill  to  foreclose  a  mort- 
gage is  taken  as  confessed,  or  the  right  of  the  complainant  as  stated 
in  his  bill  is  admitted  by  the  answer,  he  may  have  an  order  of  course 
referring  it  to  a  master  to  compute  the  amount  due  to  him,  or  to  such 

(g)  In  Chancery,  July  20, 1841. 
0i)  2  E.  S.  192,  § 168,  (orig.  }  172.) 


(17)  Where  default  has  been  made  in  the  payment  of  the  interest  upon  a  mort- 
gage containing  an  interest  clause,  to  the  effect  that  on  failure  to  make  such  pay- 
ment, the  principal  and  interest  shall  become  due,  the  defendant  should  not 
obtain  an  order  for  leave  to  pay  the  interest  into  court,  and  thereupon  set  up  pay- 
ment, in  his  answer ;  but  he  should  offer  to  pay  the  interest  accrued,  and  upon 
refusal  to  accept  it,  and  a  reasonable  excuse  for  his  default,  should  obtain  an  order 
to  stay  all  proceedings  until  a  further  default,  if  any  should  occur.  (Thurs- 
ton v.  Marsh,  5  Ab.  389 ;  S.  C.  14  How.  Pr.  572 ;  Lynch  v.  Cunningham,  6  Ab.  94 ; 
Huntv.  Keeeh,  3  id.  204;  Broderick  v.  S7nith,  15  How.  Pr  434;  S.  C.  26  Barb. 
539.  And  see  Dwight  v.  Webster,  10  Ab.  128 ;  S.  C.  32  Barb.  47 ;  19  How.  349 ; 
Ferris  v.  Ferris,  16  id.  102;  S.  C.  28  Barb.  29.) 

In  Wisconsin,  upon  foreclosure  of  a  mortgage  for  non-payment  of  the  first  of 
several  instalments,  the  judgment  is  void  unless  it  provides  for  a  stay  of  proceed- 
ings upon  payment  of  the  amount  then  due.  (Howe  v.  English,  6  Wis.  262 ;  Wood 
v.  Trask,  7  id.  566.) 

The  court  will  grant  an  order  to  stay  proceedings  in  an  action  for  the  foreclosure 
of  a  mortgage  which  became  due  on  account  of  a  default  in  the  payment  of  inter- 
est, on  suitable  terms,  although  the  motion  for  that  purpose  is  not  made  until  the 
action  is  at  issue.     (Lynch  v.  Cunningham,  6  Ab.  94.) 

It  seems  that  the  provisions  of  the  Revised  Statutes,  (2  R.  S.  192,  193,)  relating 
to  foreclosure  and  sale  for  instalments  not  due  at  the  commencement  of  the  suit, 
apply  only  to  mortgages  conditioned  for  the  payment  of  money.  (Fergusons. 
Ferguson,  2  N.  Y.  360.) 
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of  the  defendants  as  are  prior  incumbrancers  of  the  mortgaged  prem- 
ises, and  to  examine  and  report  whether  such  premises  can  be  sold  in 
parcels,  if  the  whole  amount  secured  by  the  mortgage  has  not  become 
due.(i)  (18) 

(»)   Rule  131.    See  Everitt  v.  Hoffman,  1  Paige,  648. 


(18)  By  Rule  72  of  the  Supreme  Court,  if,  in  an  action  to  foreclose  a  mortgage, 
the  defendant  fails  to  answer  within  the  time  allowed  for  that  purpose,  or  the  right 
of  the  plaintiff  as  stated  in  the  complaint  is  admitted  by  the  answer,  the  plaintiff 
may  have  an  order  referring  it  to  the  clerk,  or  to  some  suitable  person  as  referee 
to  compute  the  amount  due  to  the  plaintiff,  and  to  such  of  the  defendants  as  are 
prior  incumbrancers  of  the  mortgaged  premises,  and  to  examine  and  report  whether 
the  mortgaged  premises  can  be  sold  in  parcels,  if  the  whole  amount  secured  by 
the  mortgage  has  not  become  due. 

If  the  defendant  appears,  without  answering,  and  the  plaintiff  gives  him  due 
notice  of  an  application  to  the  court,  for  the  relief  demanded  in  the  complaint,  or 
for  judgment,  the  court  may,  upon  the  hearing,  compute  the  amount  due  on  the 
mortgage,  or  refer  it  to  the  clerk,  or  any  suitable  person,  for  that  purpose.  {Kelly 
v.  Searing,  4  Ab.  354.)  Upon  such  reference  being  made,  the  person  thus  appointed 
may  immediately  make  the  computation,  and,  upon  the  report  being  made,  the 
court  may  order  judgment  thereon.  (lb.)  Such  a  reference  is  not  a  proceeding 
which  renders  a  new  notice  to  the  defendant  necessary.  Nor  need  such  reference 
be  executed  in  the  county  in  which  the  action  is  triable.     (lb.) 

And  it  is  said  that,  in  an  ordinary  case  of  foreclosure,  the  whole  amount  being 
due,  and  there  being  no  infants  or  absentees,  it  can  scarcely  be  necessary  to  have 
a  reference,  but  that  the  plaintiff,  on  moving  for  judgment,  may  show  by  affidavit, 
that  he  has  computed  the  amount,  etc. ;  or  he  may  be  sworn  orally,  in  court,  and 
obtain  judgment  at  once.     (Van  Sant.  Eq.  Pr.  130.) 

It  has  been  held  that  on  a  motion  to  obtain  an  order  of  ■  reference  to  compute, 
under  the  rule,  the  affidavit  should  show,  in  addition  to  the  fact  that  the  defend- 
ant has  failed  to  answer  the  complaint,  or  has  by  answer  expressly  admitted  the 
right  of  the  plaintiff  as  stated  in  the  complaint,  the  further  fact,  whether  the 
moneys  secured  by  the  mortgage  have  all  become  due  and  payable,  or  not ;  and 
also  whether  any  of  the  defendants  are  infants  or  absentees.  (Anon.  3  How. 
Pr.  158.) 

Where  no  answer  has  been  put  in,  by  an  absent  defendant,  the  order  of  reference 
should  direct  the  referee  to  take  proof  of  the  facts  and  circumstances  set  forth  in 
the  complaint,  and  also  to  report  the  proofs  and  examinations  had  before  him. 
(Wolcott  v.  Weave);  3  How.  Pr.  159.)  Upon  the  reference,  it  is  the  duty  of  the 
plaintiff  to  adduce  legal  proof  of  every  material  fact  alleged  in  the  complaint,  in 
every  case  where  the  defendant  is  absent,  or  a  non-resident.  Secondary  evidence 
will  not  suffice.  (lb.)  It  is  not  enough  for  the  referee  to  report  the  results  of  his 
own  examinations,  or  his  own  conclusions  from  the  evidence.  The  proofs,  whether 
documentary  or  oral,  should  be  reported  to  the  court.  (lb. ;  Security  Fire  Ins. 
Co.  v.  Martin,  15  Ab.  479.)  The  referee  should  perform  his  duty  as  though  he 
were  an  examiner.  Hence,  where  a  referee  made  a  report,  not  setting  out  the 
certificate  of  acknowledgment  by  the  mortgagor,  of  the  execution  of  the  mortgage, 
but  merely  referring  to  the  mortgage  by  a  brief  statement  of  its  date,  considera- 
tion, and  the  names  of  the  parties  to  it,  with  the  additional  fact  that  it  had  been 
acknowledged  by  the  mortgagor ;  it  was  held  that  the  report  was  defective,  in  not 
containing  such  a  statement  as  is  required  by  the  statute  to  make  it  evidence  of 
the  execution  of  the  mortgage  by  the  defendant.     (lb.) 

The  referee  cannot  receive  an  affidavit  sworn  to  before  a  commissioner  of  deeds. 
The  party  must  be  sworn  before  the  referee,  (/Security  Fire  Ins.  Co.  v.  Martin, 
15  Ab.  479.)  It  is  the  duty  of  the  referee  to  ascertain  and  report  whether  the 
mortgaged  premises  are  so  situated  that  they  can  be  sold  in  parcels,  without 
injury  to  the  interests  of  the  parties ;  that  is,  to  inquire  and  report  how  the 
premises  can  be  sold,  so  as  to  realize  therefrom  the  greatest  amount  of  money. 
(Gregory  v.  Campbell,  It!  How.  Pr.  417.)  The  referee  may  be  required  to  ascertain, 
not  only  the  amount  due  upon  the  mortgage,  but  also  upon  any  other  mortgage 
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*And  if  the  defendant  is  an  infant  and  has  put  in  a  [*Vol.  II,  181] 
general  answer  by  his  guardian,  or  if  any  of  the  defendants  are 
absentees,  the  complainant  may  have  a  similar  order  of  course,  refer- 
ring it  to  a  master  to  take  proof  of  the  facts  and  circumstances  stated 
in  the  complainant's  bill,  and  to  examine  him  on  oath  as  to  any  pay- 
ments which  have  been  made,  and  to  compute  the  amount  due  on  the 
mortgage,  preparatory  to  the  application  for  a  decree  of  foreclosure 
and  sale.(A-)  (19)  And  the  master  must  report  such  proofs  and  exami- 
nations to  the  court.  (I) 

This  reference  and  examination  as  to  the  rights  of  an  absentee 

(Jfc)  Rnle  134.    2  R.  S.  1S7, 5 134,  (oris.  * 128.)    Corning  v.  Baxter,  6  Paige,  178. 
(Z)    2  R.  S.  187,  j  135,  (orig.  §  129.)    Wolcott  v.  Weaver,  3  How.  Pr.  159. 


set  up  in  the  answer ;  and  whether  there  are  any  prior  liens,  by  mortgage,  upon 
such  premises ;  and  whether  such  prior  mortgages  are  due.  (Chamberlain  v. 
Dempsey,  36  N.  Y.  144;  S.  C.  1  Trans.  Ap.  257.)  And  where  the  mortgage  covers 
several  lots,  owned  severally  by  different  defendants,  the  referee  may  be  required 
to  ascertain  and  report  the  order  in  which  the  sale  should  be  made.  (Bard  v. 
Steele,  3  How.  Pr.  110.) 

The  referee  is  limited,  in  his  examination,  to  the  subjects  specified  in  the  order, 
and  is  bound  to  pursue  the  directions  of  the  decree  under  which  he  acts. 
(McCracken  v.  Valentine's  Ex'rs,  9  N«  Y.  42.) 

The  reference  need  not  be  executed  in  the  county  where  the  action  is  triable. 
{Kelly  v.  Searing,  4  Ab.  354.) 

The  report  of  the  referee  must  be  confirmed  at  a  special  term  of  the  court. 
(Swarthout  v.  Curtis,  5  How.  Pr.  198 ;  S.  C.  4  N.  Y.  415 ;  3  Code  R.  215.) 

In  Sill  v.  MeReynolds,  (30  Barb.  488,)  a  suit  for  the  foreclosure  of  a  mortgage 
was  referred,  by  agreement  of  the  parties  who  had  appeared,  and  the  referee 
found  against  the  defendants  who  had  appeared.  The  plaintiff  could  not  obtain 
judgment  on  the  report,  because  some  of  the  defendants  had  not  submitted  to  the 
reference,  and  the  report  did  not  show  the  amount  due  on  the  mortgage.  He 
thereupon  gave  notice  of  an  application  to  the  court  for  the  relief  prayed  for  in 
the  complaint.  The  defendants  not  appearing,  to  oppose,  the  (court  ordered  a 
reference  to  determine  the  amount  due ;  and  upon  the  coming  in  of  the  referee's 
report,  the  plaintiff,  after  ten  days'  notice,  brought  the  cause  to  a  hearing-,  and 
had  judgment  for  foreclosure  and  sale.  It  was  held,  on  appeal,  that  this  practice 
was  entirely  regular. 

In  Michigan,  a  reference  to  compute  the  amount  due  on  a  mortgage  is  for  the 
convenience  of  the  judge,  and  he  can  dispense  with  it,  if  he  sees  fit.  (Ireland  v. 
Woolman,  15  Mich.  253.) 

Where  one  defendant  has  not  answered,  it  is  irregular  to  combine,  in  one 
reference,  an  inquiry  as  to  the  amount  due  upon  the  mortgage,  as  to  such 
defendant,  together  with  the  trial  of  the  issues  arising  in  the  action,  between  the 
plaintiff  and  the  other  defendants  who  have  answered,  and  then  to  enter  judg- 
ment as  of  course  upon  the  report  of  the  referee  therein,  without  first  making  an 
application  to  the  court  for  judgment  against  the  defendant  who  has  not  yet 
answered.     (Cram  v.  Bradford,  4  Ab.  193.) 

(19)  If  the  defendant  is  an  infant,  and  has  put  in  a  general  answer  by  his  guar- 
dian ;  or  if  any  of  the  defendants  are  absentees  ;  the  order  of  reference  must 
direct  the  person  to  whom  it  is  referred,  to  take  proof  of  the  facts  and  circum- 
stances stated  in  the  complaint,  and  to  examine  the  plaintiff,  or  his  agent  on  oath,. 
as  to  any  payments  which  have  been  made,  and  to  compute  the  amount  due  on 
the  mortgage,  preparatory  to  the  application  for  judgment  of  foreclosure  and 
sale.     (Rule  72,  Supreme  Court.) 

Rule  73  directs  that  the  referee  to  be  appointed  in  foreclosure  cases  shall  be 
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cannot  be  had  of  course,  however,  if  any  of  the  defendants  have 
appeared,  and  contest  the  complainant's  rights  as  claimed  by  the 
bill.(ra) 

But  where  a  reference  to  make  preliminary  inquiries  preparatory  to 
the  hearing  of  the  cause  is  necessary  or  proper  in  a  case  in  which  the 
rules  do  not  authorize  the  entry  of  a  common  order,  if  such  reference  is 
not  assented  to  by  all  the  parties  interested  therein,  a  special  applica- 
tion must  be  made  to  the  court,  upon  due  notice  to  all  such  parties  as 
have  appeared  in  the  suit.(n) 

If  proofs  have  been  taken  in  chief,  prior  to  the  entry  of  the  order  of 
reference,  liberty  will  be  given  to  use  them  upon  the  reference  against 
the  absentee.  An  application  for  that  purpose  should  be  made  to  the 
court,  (o) 

Where  the  complainant's  claim  to  priority  is  denied  by  the  defend- 
ant's answer,  the  master,  upon  the  reference  to  compute  the  amount 
due,  under  the  134th  rule,  is  not  authorized  to  settle  the  question  of 
priority  between  the  parties,  but  must  leave  it  for  the  decision  of  the 
court  upon  the  hearing,  (p) 

In  computing  the  amount  due  upon  a  mortgage,  the  master  cannot 
allow  the  complainant  the  amount  of  a  premium  paid  for  an  insurance 
of  the  mortgaged  premises,  unless  it  was  paid  by  express  agreement 
of  the  mortgagor  or  owner  of  the  equity  of  redemption. (q)  But  he 
may  allow  payments  for  taxes  or  assessments  which  were  a  lien  on  the 
premises. (r)  (20) 

(m)  Coming  v.  Baxter,  supra. 

(n)  Id.  ib. 

(o)    Id.  id. 

(p)  Harris  v.  Fly,  7  Paige,  421. 

(q)   Faure  v.  Winans,  Hqpk.  283. 

(r)   Id.  ib.    Bobinson  v.  Ryan,  25  3N\  T.  320. 


selected  by  the  court ;  and  that  the  court  shall  not  appoint  as  such  referee,  a  per- 
son nominated  by  a  party  to  the  action,  or  his  counsel. 

A  referee  appointed  to  compute  the  amount  due,  etc.,  cannot  examine  the  plain- 
tiff in  respect  to  any  facts,  except  as  to  payments  on  the  mortgage.  (McCracken 
v.  Valentine's  exr's.  9  N.  Y.  42.) 

(20)     Rests  Ann  profits  ;  possession. 

In  taking-  an  account  of  rents  and  profits,  in  a  foreclosure  suit,  the  party  may 
be  charged,  not  only  to  the  date  of  the  filing  of  the  bill,  but  down  to  the  time  of 
the  report.  (Holabvrd  v.  Burr,  17  Conn.  556.)  It  seems  that  a  second  mortgagee 
is  properly  chargeable  with  rents  and  profits  accruing  while  he  was  in  possession, 
which  were  applied  to  reduce  his  liabilities  on  debts  for  which  he  was  surety.  (Ib.) 

A  purchaser  at  a  foreclosure  sale  is  not  entitled  to  the  rents  of  the  mortgaged 
premises  which  accrue  between  the  sale  and  the  delivery  of  the  deed,  when  he 
does  not  complete  his  purchase  at  the  time  designated  in  the  terms  of  sale.  Thus, 
where  the  purchaser  refused  to  complete  his  purchase,  and  the  premises  were 
re-sold,  and  the  second  purchaser  also  refused,  and  the  premises  were  re-sold  a 
third  time,  and  were  bought  in  by  a  person  acting  for  the  original  purchaser, 
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Bill  when  to  be  dismissed.]  (21)     The  statute  directs  that  when  a  bill 

when  the  sale  was  completed  by  the  latter,  under  his  first  purchase  ;  it  was  field 
that  he  was  not  entitled  to  the  intermediate  rents.  (Mitchell  v.  Bartlett,  52  Barb. 
319  ;  S.  C.  51  N.  Y.  447.)  In  such  a  case  the  deed  does  not  relate  back  to  the  day 
of  sale,  so  as  to  entitle  the  purchaser  to  the  rents  accruing'  between  the  sale  and 
the  giving  of  the  deed,  where  he  has,  by  his  own  act,  and  in  violation  of  his  con- 
tract, delayed  the  completion  of  the  purchase.     (lb.) 

Where  a  mortgagee  foreclosed  without  joining  the  holder  of  a  subsequent  mort- 
gage upon  the  same  premises,  whose  title  appeared  of  record,  and  on  the  sale 
under  the  foreclosure,  the  first  mortgagee  purchased  the  property,  and  received 
the  rents  and  profits ;  held,  that  as  to  the  second  mortgage,  he  merely  became 
mortgagee  in  possession,  and  was  liable  to  account  for  the  rents  and  profits;  and 
that  the  utmost  effect  of  the  foreclosure  and  sale  was  to  transfer  the  equity  of 
redemption  from  the  mortgagor  to  the  plaintiff  in  the  foreclosure.  ( Walsh  v.  Rut- 
gers  Fire  I?is.  Co.  13  Ab.  33.)  Upon  the  foreclosure  of  the  second  mortgage,  in 
such  a  case,  the  prior  mortgagee  in  possession  is  entitled  to  have  a  sufficient  por- 
tion of  the  proceeds  of  sale  applied  to  the  payment  of  his  debt  and  costs.  And 
he  is  to  be  charged  with  the  rents  and  profits  of  the  premises,  and  credited  for 
payments  for  repairs,  assessments  and  taxes  ;  but  is  not  compelled  to  pay  the  gross 
nominal  rents,  when  there  has  been  no  negligence  in  their  collection.     (lb.) 

Under  a  judgment  of  foreclosure,  the  mortgagor  has  no  right  of  redemption, 
and  consequently  has  no  right  of  possession  of  the  mortgaged  premises  for  a  year 
after  the  sale.     (North  River  Ins.  Co.  v.  Snediker,  10  How.  Pr.  310.) 

The  purchaser  at  a  foreclosure  sale  is  not  entitled  to  the  rent  of  the  premises, 
accruing  between  the  time  of  purchase  and  the  time  of  delivering  the  deed  to 
him.  Thus,  where  the  plaintiff,  at  a  foreclosure  sale  on  the  10th  of  July,  bid  in 
the  mortgaged  premises,  paying  ten  per  cent  down,  the  remainder  to  be  paid  on 
the  30th  of  July,  and  on  that  day  he  paid  the  balance  and  received  a  deed  of 
the  premises;  it  was  held,  that  he  could  not  maintain  an  action  for  the  use  and 
occupation  between  the  10th  and  30th  of  July.  (Cheney  v.  Woodruff,  45  N.  Y. 
98.) 

"Where  an  appeal  by  the  defendants,  in  a  foreclosure  suit,  has  prevented  the 
complainants  from  obtaining  the  master's  report,  and  a  final  decree,  for  a  long 
time,  during  which  time  the  respondents  have  been  kept  out  of  the  possession  of 
the  mortgaged  premises,  and  of  the  rents  and  profits  thereof,  the  appellants 
may  be  directed  to  pay  to  the  respondents  the  rents  and  profits  of  the  mortgaged 
premises  during  the  time  for  which  the  proceedings  have  been  stayed,  by  the 
Appeal,  or  so  much  of  them  as  may  be  necessary  to  pay  the  deficiency ;  as  the 
damages  of  the  respondents  for  the  delay  and  vexation  which  they  have  sustained 
by  the  appeal,  if,  upon  the  foreclosure,  and  sale  of  the  premises,  it  shall  turn  out 
that  the  proceeds  of  the  mortgaged  premises  are  not  sufficient  to  pay  the  amount 
due  to  the  complainants,  with  interest  and  costs,  and  if  necessary,  a  reference 
will  be  directed,  to  ascertain  the  amount  of  such  rents  and  profits.  (Bank  of 
Utic-a  v.  Finch,  3  Barb.  Ch.  293.) 

In  Moor  v.  Begraw,  (1  Halst.  Ch.  346,)  a  decree  of  foreclosure  was  opened, 
after  enrolment,  and,  on  motion  of  a  subsequent  mortgag-ee,  for  the  purpose  of 
charging  the  complainant  with  a  reasonable  rent,  the  prior  mortgage  having 
been  assigned  to  the  complainant  when  he  was  tenant  of  the  premises,  under  the 
mortgagor,  and  he  having  filed  the  bill  to  foreclose  such  prior  mortgage,  and 
remained  in  possession  in  the  meantime. 

A  purchaser  of  land  subject  to  the  lien  of  an  equitable  mortgage  cannot 
maintain  ejectment,  to  recover  possession  of  the  land  from  the  mortgagee.  His 
remedy  is  by  suit  to  redeem  from  the  mortgage,  and.  for  an  accounting,  if 
necessary.     (Chase  v.  Peck,  21  N.  Y.  581.) 

In  California,  when  a  foreclosure  has  been  decreed,  the  mortgagor,  until  a 
sale  has  been  made,  may,  under  the  Practice  Act,  remain  in  possession,  without 
being  accountable  for" rents,  or  for  use  and  occupation,  and  subject  to  no  liability, 
excepting  that  he  may  be  restrained  from  committing  waste.  ( Whitney  v.  Allen, 
21  Cal.  233.) 

(21)  If  a  party  made  a  defendant,  as  claiming  some  interest  subsequent  to  the 
mortgage,  claims  no  such  interest,  he  should  disclaim,  and  the  suit  should  be 
dismissed,  as  to  him.     (Pelton  v.  Farmin,  18  Wis.  222.) 
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is  filed  to  foreclose  a  mortgage  on  which  any  interest  is  due,  or  any 
portion  or  instalment  of  the  principal,  and  there  are  other  portions  or 
[*  Vol.  II,  182]'*instalments  to  become  due  subsequently,  the  bill  shall 
be  dismissed,  upon  the  defendants  bringing  into  court,  at  any  time 
before  the  decree  of  sale,  the  principal  and  interest  due,  with 
costs.(s)  (22)  (23) 

(s)   2  E.  S.  192,  5 167,  (orig.  $  161.) 


(22)  Offer  of  judgment  ;  tender 

The  "  offer  of  judgment "  of  the  Code  (§  385)  is  a  substitute,  in  common  law 
actions,  for  the  tender  after  suit  brought,  provided  by  statute.  Tender  after  suit 
brought,  however,  was  confined  to  actions  at  law.  Hence,  in  an  action  to  foreclose 
a  mortgage,  the  defendant  cannot  tender  the  amount  due,  and  then  pay  the 
money  into  court  and  plead  payment.  But  he  must  make  it  in  the  form  of  an 
offer  under  the  Code,  to  the  plaintiff,  to  take'  judgment,  with  costs.  (Van  Sant. 
Eq.  Pr.  145  ;  Thurston  v.  Marsh,  5  Ab.  389.)  Nor  will  such  a  tender,  or  even  an 
offer  to  take  judgment,  defeat  the  plaintiff's  right  to  an  extra  allowance  of  costs, 
in  such  a  case,  the  costs,  in  an  equity  case,  being  in  the  discretion  of  the  court. 
(Connecticut  River'  Banking  Co.  v.  Voorhies,  3  Ab.  174 ;  J\~.  Y.  Fire  Bis.  Co.  v. 
Burrell,  9  How.  Pr.  398 ;  and  see  McQuade  v.  iV.  Y.  &  Erie  R.  R.  Co.  11  id.  434.) 

A  tender  to  the  mortgagee,  or  his  assigns,  after  the  law  day,  does  not  operate 
to  discharge  the  lien  of  the  mortgage.  (Post  v.  Arnot,  2  Denio,  344.)  But  a 
tender  of  the  amount  due  upon  the  mortgage,  at  any  time  before  foreclosure, 
discharges  the  lien  and  bars  a  suit  for  foreclosure.  (Kortright  v.  Cady,  21  N.  Y. 
343.)  And  to  render  a  tender  valid,  the  money  must  be  brought  into  court ;  unless 
the  plaintiff  accept  and  treat  as  St,  part  of  the  pleadings  an  answer  setting  up  a 
tender.  (Roosevelt  v.  N.  Y.  &  Harlem  R.  R.  Co.  45  Barb.  554 ;  S.  C.  30  How. 
226.)  And  the  money  should  be  tendered  unconditionally.  (Roosevelt  v.  Bull's 
Head  Bank,  45  Barb.  579.) 

Where  a  bond  and  mortgage  for  a  sum  certain,  "  in  gold  and  silver  coin,  lawful 
money  of  the  United  States,"  was  executed  in  1859,  payable  in  1864;  held,  that 
a  tender  of  that  sum  in  United  States  treasury  notes  was  valid.  (Kimpton  v. 
Bronson,  45  Barb.  618.) 

The  hen  of  a  mortgage  cannot  be  discharged,  in  whole  or  in  part,  by  a  tender 
of  less  than  the  whole  amount  due  thereon.  This  rule  is  not  affected  by  the  fact 
that  only  a  portion  of  the  amount  due  belongs  to  the  holder,  and  the  balance  .to 
some  other  person  for  whom  he  holds  the  mortgage  in  trust.  (Graham  v.  Linden, 
50  N.  Y.  547.) 

In  Harris  v.  Jex,  (55  N.  Y.  421,)  a  grantee  of  premises  subject  to  certain  mort- 
gages executed  prior  to  the  legal  tender  act,  after  the  decision  of  the  supreme 
court  of  the  United  States  in  Hepburn  v.  Griswold  (8  Wal.  605,)  holding  said  act 
void  as  to  antecedent  contracts,  and  before  the  reversal  of  that  decision,  in  Knox 
v.  Lee,  (12  "Wal.  457,)  tendered  payment  of  the  mortgages,  in  legal  tender  notes, 
which  was  refused.  In  an  action  to  foreclose  the  mortgages,  it  was  held  that  the 
plaintiff  had  the  right  to  repose  upon  the  decision  of  the  highest  judicial  tribunal 
in  the  land,  which  was,  as  applied  to  the  relations  between  the  parties,  the  law,  and 
not  the  mere  evidence  of  it ;  and  that  the  tender  being  insufficient,  according  to 
the  law  as  then  declared,  did  not  discharge  the  lien  of  the  mortgages.  It  seems 
that  had  the  tender  been  kept  good,  the  defendants  might  have  been  discharged 
from  the  payment  of  interest  and  costs.     (lb.) 

(23)  Receiver. 
When  a  bill  is  filed  to  foreclose  a  mortgage  on  leasehold  premises,  which  are  a 
scanty  security  for  the  debt,  and  the  mortgagor  is  insolvent,  and  his  assignee  in 
possession,  a  receiver  will  be  appointed,  and  the  owner  of  the  equity  of  redemp- 
tion be  directed  to  pay  an  occupation  rent.  (Astor  v.  Turner,  2  Barb.  444.)  So 
where  mortgaged  premises  are  so  situated  that  they  cannot  be  sold  in  parcels,  a 
receiver  of  the  rents  will  be  appointed,  upon  a  part  only  of  the  mortgaged  debt 
falling  due  ;  provided  the  other  requisite  facts  be  made  to  appear,  viz. :  the  insuffi- 
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ciency  of  the  premises  in  value  to  pay  the  debt  and  costs,  and  the  insolvency  or 
irresponsibility  of  the  party  personally  liable  to  pay  the  debt.  (Quincy  v.  Chees- 
■rnan,  4  Sandf.  Ch.  405.)  But  if  the  premises  can  be  sold  in  parcels,  so  that  a  sale 
of  part  will  satisfy  the  debt  in  arrear,  with  costs,  (the  entire  debt  not  being-  pay- 
able,) a  receiver  will  not  be  appointed  over  the  entire  property.     (lb.) 

The  court  will  appoint  a  receiver  to  act  between  the  sale  of  the  premises  on  fore- 
closure and  the  execution  of  a  deed  to  the  purchaser,  when  the  property  is  inade- 
quate to  pay  the  mortgage  debt  and  the  mortgagor  is  insolvent ;  when  the  rents  of 
the  premises  have  been  pledged  to  the  payment  of  the  interest  on  the  mortgage 
debt,  but  are  misapplied  ;  and  when  the  mortgagor  is  guilty  of  permissive  waste, 
and  threatens  to  destroy  the  property.  (Hyman  v.  Kelly,  1  Nev.  179.)  But  a 
receiver  will  not  be  appointed  at  the  commencement  of  a  foreclosure  suit.  (lb.  ; 
Best  v.  Schermier,  2  Halst.  Ch.  154.) 

Nor  will  a  receiver  be  appointed  if  the  validity  of  the  mortgage  is  impeached, 
on  probable  grounds,  or  from  length  of  time,  or  other  circumstances,  it  should  be 
presumed  to  be  paid  off,  (Leahy  v.  Arthur,  1  Hogan  92;  Darcy  v.  Blake,  1  Mol- 
loy,  248  ;)  nor,  even  if  the  plaintiff's  apparent  right  be  established,  unless  it  also 
appear  that  ther'e  is  a  clear  inadequacy  of  security,  or  the  rents  have  been 
expressly  pledged  for  the  debt,  (Warner  v.  Qouverneur's  Ex'rs,  1  Barb.  36  ;  Shot- 
well  v.  Smith,  3  Edw.  588.  See  Edw.  on  Recei.  356  ;)  nor  even  then,  if  the  defend- 
ant in  possession  will  give  security  to  account  for  the  rents  and  profits,  as  the 
court  may  direct,  in  case  there  should  be  a  deficiency  on  the  sale  under  the  decree. 
(Sea  Ins.  Co.  v.  Stebbins,  8  Paige  565.) 

A  receiver  will  not,  unless  under  special  circumstances,  be  appointed  of  chat- 
tels, or  lands,  against  a  mortgagee  in  possession.  (Edw.  on  Recei.  53  ;  Patten  v. 
Accessory  Transit  Co.  4  Ab.  235.)  Nor  where  the  mortgage  is  not  wholly  due, 
and  the  mortgagee  has  neglected  to  take  a  pledge  of  the  rents  and  profits  of  the 
whole  premises,  to  keep  down  the  interest  accruing  in  the  meantime.  (Bank  of 
Ogdensburgh  v.  Arnold,  5  Paige,  58.)  Nor  will  a  receiver  be  appointed  over  the 
whole  property  where  the  mortgaged  premises  can  be  sold  in  parcels,  so  that  a 
sale  of  part  will  satisfy  the  debt  in  arrear,  with  costs,  and  the  entire  debt  is  not 
payable.     {Quincy  v.  Cheesman,  4. Sandf.  Ch.  405.) 

Courts  of  equity  will,  under  certain  circumstances,  after  default,  anticipate  the 
final  judgment,  in  a  foreclosure  suit,  by  the  appointment  of  a  receiver,  and,  in 
effect,  put  the  mortgagee  in  possession,  and  allow  him  to  divert  the  rents  and 
profits  of  the  mortgaged  premises  from  the  hands  of  the  mortgagor,  and  hold 
them  as  additional  security  for  the  payment  of  the  mortgage.  (Syracuse  City 
Bank  v.  Talhnan,  31  Barb.  201.)  To  entitle  him  to  this  relief,  it  must  appear  that 
the  mortgaged  premises  are  an  inadequate  security  for  the  debt,  and  the  mort- 
gagor, or  other  person  liable  for  the  mortgage  debt,  is  insolvent.  The  relief  is 
not  a  matter  of  strict  right,  but  is  addressed  to  the  sound  discretion  of  the  court, 
(lb.)  It  seems,  that  where  the  mortgagor  is  insolvent,  and  fails  to  pay,  at  the  day 
appointed,  and  the  mortgaged  premises  are  an  inadequate  security,  as  between 
the  mortgagor  and  mortgagee,  it  is  within  the  equitable  discretion  of  the  court  to 
allow  the  latter  to  intercept  the  rents  and  profits,  for  his  better  protection  from 
loss.  And  that  this  is  the  utmost  extent  to  which  the  relief  has  been  granted,  or 
to  which  it  can  be  granted,  within  any  admitted  principle  of  equity.     (lb.) 

Where  one  is,  by  a  decree  of  the  court,  declared  to  be  a  mortgagee  in  posses- 
sion, and,  substantially  or  in  effect,  to  be  a  trustee  of  the  equity  of  redemption, 
he  will,  by  subsequently  accepting  the  office  of  receiver  of  the  same  property,  be 
deemed  to  have  assumed  the  duties  and  responsibilities  of  such  office,  unqualified 
and  unmodified  by  the  circumstance  that  he  had  previously  been  declared  to  be  a 
mortgagee  in  possession,  or  by  the  fact  that  he  claimed  the  decree  to  be  erro- 
neous, and  that  he  was,  or  might  finally  be  held  to  be,  the  absolute  owner.  And  hav- 
ing been  appointed  receiver,  and  accepted  the  appointment,  his  relations,  claims  and 
interests  as  an  individual  must  not  be  permitted  to  interfere  with  his  duties  as 
receiver,  or  with  the  purpose  or  interests  for  which  he  was  appointed.  (Bolles  v. 
Buff,  54  Barb.  215 ;  S.  C.  37  How.  162,)  His  duty  as  receiver  is  to  increase  the 
surplus  beyond  what  shall  be  found  due  him  as  mortgagee,  by  getting  as  large  a 
rental  as  he  reasonably  can  for  the  trust  property ;  and  on  his  applying  to  the 
court,  as  receiver,  for  authority  to  have  it  leased,  it  is  his  duty  to  lay  before  the 
court  all  the  information  he  has,  or  can  with  reasonable  diligence  acquire,  as  to 
the  situation  and  value  of  the  trust  property.  (lb.)  If  such  receiver  applies  to 
the  court  for  an  order  authorizing  him  to  lease  the  premises  for  a  term  of  years, 
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SECTION    V. 

HEARING    AND    DECREE. 

Hearing.']  If  a  mortgage  case  is  to  be  heard  upon  pleadings,  or 
upon  pleadings  and  proofs,  so  as  to  bring  it  within  the  fourth  class  of 
causes,  it  will  be  entitled  to  a  preference  over  any  other  causes  of  that 
class ;  unless  the  defendant,  before  the  cause  is  heard,  shall  file  with 
the  register  or  clerk,  at  the  place  where  the  court  is  held,  an  affidavit 
that  he  has  a  good  and  meritorious  defense,  and  that  his  answer  was 
not  put  in  for  the  purpose  of  delay.  The  filing  of  which  affidavit 
must  be  noted  on  the  calendar. (t)  (24) 

(<)    Rule  91. 


with  a  motive  or  purpose  inconsistent  with  his  duty  and  position  as  receiver,  and 
an  order  granting  such  authority  is  made  by  the  court,  inadvertently,  without 
careful  scrutiny,  and  further  inquiry,  by  a  reference  or  otherwise,  as  to  the  situ- 
ation and  value  of  the  property,  and  the  propriety  of  making  the  order,  the  order 
should  be  reversed.     (lb.) 

A  receiver  will  not  be  appointed,  to  take  charge  of  the  mortgaged  premises, 
after  judgment  of  foreclosure,  when  it  appears  that  the  property  is  not  going  to 
waste,  and  does  not  need  repairs,  and  that  the  mortgagee  has  ample  security  for 
the  payment  of  the  judgment,  in  an  appeal  bond  which  has  been  given.  (Adair 
v.  Wright,  16  Iowa,  385.) 

The  facts  that  the  taxes  are  suffered  to  remain  unpaid;  that  a  sale  has  been 
made  for  the  non-payment  of  those  of  a  previous  year ;  that  the  insurance  of  the 
buildings  has  been  neglected ;  that  the  liability  of  a  large  jiortion  of  the  value  of 
the  property  to  the  operation  of  the  mortgage  is  contested  ;  that  the  moi-tgagor 
is  probably  insolvent ;  and  that  the  value  of  the  property,  above  the  amoimt  of 
the  mortgage  is  small ;  present  sufficient  ground  for  the  appointment  of  a  receiver 
of  the  mortgaged  premises.     ( Wall  Street  Fire  Ins.  Co.  v.  Loud,  20  How.  Pr.  95. ) 

A  mortgagee  of  leasehold  estate  for  a  term  of  years  may  require  the  owner  of 
the  equity  of  redemption  to  pay  an  occupation  rent ;  and  the  tenant  in  possession 
will  be  required  to  attorn  to  a  receiver  for  that  purpose,  where  the  mortgagee  is 
about  to  foreclose  his  mortgage,  and  the  security  on  the  mortgaged  premises  is 
scanty.     (Astor  v.  Turner,  2  Barb.  444.) 

By  the  act  of  1870,  ch.  151,  §  3,  sub.  2,  a  receiver  may  be  appointed  in  a  fore- 
closure suit  brought  against  a  corporation.,  when  the  mortgage  debt  or  interest 
thereon  has  remained  unpaid  at  least  thirty  days  after  it  became  due,  and  was 
duly  demanded,  and  when  either  the  income  of  such  property  is  specifically  mort- 
gaged, or  the  property  itself  is  probably  insufficient  to  pay  the  amount  of  the 
mortgage  debt. 

(24)  The  affidavit  of  merits,  under  the  91st  rule  of  the  Court  of  Chancery,  need 
not  be  made  by  the  defendant  himself.  .  It  is  sufficient  if  it  be  made  by  his 
solicitor.  (Banks  v.  JValker,  1  Barb.  Ch.  74.)  No  affidavit  of  merits  is  necessary, 
on  an  appeal  from  a  vice-chancellor,  in  a  mortgage  case,  where  such  decree  was 
in  favor  of  the  defendant.     (Knickerbocker  v.  Brintnall,  2  Barb.  Ch.  71.) 

Mortgage  cases  of  the  4th  class,  were,  by  the  practice  in  chancery,  entitled  to 
a  preference  over  other  causes  of  that  class ;  unless  an  affidavit  of  merits  was 
filed,  and  the  filing  thereof  noted  on  the  calendar.     But  it  was  not  necessary  that 
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"Where,  however,  the  bill  is  taken  as  confessed  against  all  of  the 
defendants,  or  where  no  answer  has  been  put  in  by  any  of  them  deny- 
ing any  material  matter  set  forth  in  the  bill,  so  as  to  require  the  filing 
of  a  replication,  the  complainant,  after  the  cause  is  in  readiness  for 
hearing  as  to  all  the  defendants,  may  apply  for  a  final  decree  on  any 
regular  motion  day,  either  in  vacation  or  during  a  regular  term,  upon 
due  notice  to  such  of  the  defendants  as  have  appeared  in  the  suit ; 
and  without  putting  the  cause  upon  the  calendar. (u) 

It  has  been  decided  that  this  part  of  the  134th  rule  only  applies  to 
cases  where  the  bill  has  been  taken  as  confessed,  or  where  the  cause 
is  in  readiness  for  hearing,  upon  bill  and  answer;  but  does  not 
authorize  the  complainant  to  apply  for  a  decree,  on  a  motion  day  where 
a  plea  or  demurrer  to  the  bill  has  been  filed  in  good  faith. (v)  If  the 
defendant  puts  in  a  frivolous  plea  or  demurrer,  however,  the  complain- 
ant may  apply,  on  a  motion  day,  to  overrule  such  plea  or  demurrer  as 
frivolous  and  for  a  final  decree  in  the  cause  as  upon  a  bill  taken  as 
confessed.  But  to  entitle  the  complainant  to  such  a  decree,  he  must 
give  special  notice  to  the  defendant  that  he  intends  to  move  for  an  order 
[*Vol.  II,  183]  to  ^overrule  the  plea  or  demurrer  as  frivolous,  and  to 
take  the  bill  as  confessed,  and  for  a  final  decree  thereon. (w) 

Where  the  bill  has  been1  taken  as  confessed  against  any  of  the 
defendants,  the  complainant,  at  the  hearing,  or  when  he  moves  for  a 

(«)  Rule  134. 

(v)  Bowman  v.  Mitchell,  9  Paige,  78. 

(to)  Bowman  v.  Mitchell,  9  Paige,  78. 


a  new  affidavit  should  be  filed  at  every  term  at  which  the  cause  was  noticed  for 
hearing-.  To  deprive  the  complainant  of  the  preference  given  by  the  91st  rule, 
however,  the  fact  of  the  filing  of  such  an  affidavit  must  be  noted  upon  the 
calendar  of  each  term.  (Aikin  v.  Morris,  2  Barb.  Ch.  140.)  If  mortgage  causes 
of  the  4th  class  were  not  moved  at  the  time  that  order  of  business  was  called  for, 
they  lost  their  preference,  and  must  be  heard  with  other  causes  of  the  4th  class, 
in  the  order  in  which  they  were  placed  upon  the  calendar.  (lb.)  And  it  was 
held  the  preference  given  to  mortgage  causes  of  the  4th  class,  by  rule  91  also 
applied  to  such  causes  when  they  were  brought  before  the  chancellor  upon 
appeal,  if  the  decree  of  the  vice-chancellor  was  in  favor  of  the  complainant. 
But  where  the  decree  was  in  favor  of  the  defendant,  the  legal  presumption  was 
that  the  decree  was  right ;  and  the  cause  was  not  entitled  to  a  preference, 
although  no  affidavit  of  merits  was  made  by  the  respondent.  (lb.)  Where  the 
decision  was  in  favor  of  the  complainant  in  the  foreclosure  suit,  however,  a  new 
affidavit  of  merits  must  be  filed  in  the  appeal  cause,  as  well  as  noted  on  the 
calendar ;  or  the  respondent  would  have  the  right  to  claim  a  preference  over 
other  causes  of  the  same  class,  when  that  class  of  causes  was  reached.     (lb.) 

The  averment  of  readiness,  still,  to  pay  the  money  due  upon  a  mortgage,  or 
that  it  is  paid  into  court,  is  not  necessary  to  a  tender.  It  is  not  essential  to 
a  perfect  tender  that  the  party  should  always  be  ready  to  pay  it.  (Kortright  v. 
Cady,  21  N.  Y.  343.) 
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decree,  must  show  by  affidavit,  or  otherwise,  whether  it  has  been  so 
taken  as  confessed  against  any  of  the  defendants  as  absentees,  who 
have  not  appeared  in  the  suit  ;(25)  and  if  it  has,  he  must  produce  the 
master's  report  as  to  the  proof  of  the  facts  and  circumstances  stated 
in  the  bill,  and  of  the  examination  of  the  complainant  on  oath  as  to 
any  payments  which  have  been  made. (a?) 

And  in  all  foreclosure  causes  the  complainant,  at  the  hearing,  or 
when  he  moves  for  a  decree,  must  show  by  affidavit,  or  by  the  certifi- 
cate of  the  clerk  of  the  county  in  which  the  mortgaged  premises  are 
situated,  that  a  notice  of  lis  pendens,  and  in  form  prescribed  by  the  act 
of  May,  1840,  has  been  filed  with  such  clerk,  for  at  least  forty  days 
previous  to  such  hearing  or  motion  for  a  decree,  (y)  (26) 

Affidavit  of  regularity.]  The  act  to  reduce  the  expense  of  foreclos- 
ing mortgages,  directs  that  it  shall  not  be  necessary  hereafter  to  furnish 
proof  of  the  regularity  of  the  proceedings  in  any  foreclosure  suit. (2) 

Decree.]     The  135th  rule  prescribes  the  form  of  the  decree  of  fore- 

(x)  Rnlc  134. 

[y)  Idem. 

(2)   Laws  of  1840,  p.  290,  S 11. 


(25)  Where  the  record,  in  a  foreclosure  suit,  shows  the  personal  service  of  pro- 
cess upon  each  of  the  defendants,  no  affidavit,  showing  that  none  of  them  were 
absentees,  is  required.     (Manning  v.  McClurg,  14  Wis.  350.) 

(26)  Application  for  judgment  ;  affidavit  of  filins  notice  of  lis  pendens. 
Rule  72  of  the  Supreme  Court  provides  that  where  no  answer  is  put  in,  by  the 

defendant,  within  the  time  allowed  for  that  purpose,  or  any  answer  denying  any 
material  facts  of  the  complaint,  the  plaintiff  after  the  cause  is  in  readiness  for 
trial,  as  to  all  the  defendants,  may  apply  for  judgment,  at  any  special  term,  upon 
due  notice  to  such  of  the  defendants  as  have  appeared  in  the  action,  and  without 
putting  the  cause  upon  the  calendar.  The  plaintiff,  in  such  case,  when  he  moves 
for  judgment,  must  show,  by  affidavit  or  otherwise,  whether  any  of  the  defendants 
who  have  not  appeared  are  absentees  ;  and  if  so,  he  must  produce  the  report  as 
to  the  proof  of  the  facts  and  circumstances  stated  in  the  complaint,  and  of  the 
examination  of  the  plaintiff',  or  his  agent,  on  oath,  as  to  any  payments  which  have 
been  made. 

The  rule  also  directs  that,  in  all  foreclosure  cases,  the  plaintiff,  when  he  moves 
for  judgment,  must  show,  by  affidavit  or  by  the  certificate  of  the  clerk  of  the 
county  in  which  the  mortgaged  premises  are  situated,  that  a  notice  of  the 
pendency  of  the  action,  containing  the  names  of  the  parties  thereto,  the  object  of 
the  action,  and  the  description  of  the  property  in  that  county  affected  thereby,  the 
date  of  the  mortgage,  and  the  time  and  place  of  recording  the  same,  has  been  filed 
at  least  twenty  days  before  such  application  for  judgment,  and  at  or  after  the 
time  of  filing  the  complaint,  as  required  by  §  132  of  the  Code. 

Where  a  foreclosure  suit  has  been  referred  to  a  referee,  who  has  determined, 
in  favor  of  the  plaintiff,  all  the  issues  made  by  such  of  the  defendants  as  have 
appeared,  but  his  report  does  not  show  the  exact  amount  due,  the  plaintiff  may 
give  notice  of  an  application  for  the  relief  demanded  in  the  complaint ;  and  the 
judge  by  whom  the  motion  is  heard  may  order  judgment,  if  the  defendants  do 
not  appear,  to  oppose  the  motion ;  and  may  refer  it  to  a  referee  to  make  such 
computation  as  is  necessary,  before  ordering  judgment.  (Hill  v.  Melieynolds, 
30  Barb.  488.) 
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closure  ;  which  is  to  be  followed  in  all  cases,  except  where  the  court 
gives  special  directions  concerning  the  decree. (27). 


(27)  Judgment,  oh  decree. 

Rule  73  of  the  Supreme  Court  directs  that  in  every  judgment  for  the  sale  of 
mortgaged  premises,  the  description  and  particular  boundaries  of  the  property 
to  be  sold,  so  far  at  least  as  the  same  can  be  ascertained  from  the  mortgage,  shall 
be  inserted.  And,  unless  otherwise  specially  ordered  by  the  court,  the  judgment 
shall  direct  that  the  mortgaged  premises,  or  so  much  thereof  as  may  be  sufficient 
to  raise  the  amount  due  to  the  plaintiff,  for  principal,  interest  and  costs,  and 
which  may  be  sold  separately  without  material  injury  to  the  parties  interested, 
be  sold  by  or  under  the  direction  of  the  sheriff  of  the  county,  or  a  referee,  and 
that  the  plaintiff,  or  any  other  party,  may  become  a  purchaser  on  such  sale  ;  that 
the  sheriff  or  referee  execute  a  deed  to  the  purchaser  ;  that  out  of  the  proceeds 
of  the  sale,  he  pay  to  the  plaintiff,  or  his  attorney,  the  amount  of  his  debt,  interest 
and  costs,  or  so  much  as  the  purchase  money  will  pay,  of  the  same,  and  that  he 
take  the  receipt  of  the  plaintiff,  or  his  attorney,  for  the  amount  so  paid,  and  file 
the  same  with  his  report  of  sale  ;  and  that  the  purchaser  at  such  sale  be  let  into 
possession  of  the  premises  on  production  of  the  deed. 

Rule  73  also  directs  that  every  judgment  in  foreclosure  shall  contain  directions 
for  the  payment  by  the  sheriff  or  referee  making  the  sale,  of  all  surplus  moneys 
arising  therefrom,  within  five  days,  to  the  chamberlain  of  the  city  of  New  York, 
when  the  sale  takes  place  in  that  city,  and  in  other  counties,  to  the  treasurer 
thereof ;  except  where  other  provisions  are  specially  made  by  the  court. 

As  to  the  form  of  a  decree  of  foreclosure,  when  the  mortgagor  is  a  party  to  the 
suit  and  is  primarily  liable  for  the  payment  of  the  deficiency,  and  where  a  third 
person  is  made  a  party  defendant,  who  is  only  secondarily  liable  for  a  part  of 
the  mortgage  debt.     See  Jones  v.  Stienbergh,  (1  Barb.  Ch.  250.) 

It  is  a  matter  of  course,  on  making  a  decree  of  foreclosure  and  for  the  sale  of 
the  mortgaged  premises,  upon  a  mere  suggestion  that  separate  portions  of  such  pre- 
mises are  held,  or  claimed,  by  different  persons,  under  conveyances  or  mortgages 
which  are  subsequent  to  the  mortgage  to  the  complainant,  to  insert  provisions  in 
the  decree  which  will  enable  the  master  to  sell  in  such  a  manner  as  to  protect 
the  equitable  rights  of  the  defendants  respectively.  (iVeio  York  Life  Ins.  &  Trust 
Co.  v.  Milner,  1  Barb.  Ch.  353.)  Under  the  usual  provision  inserted  in  decrees  in 
such  cases,  if  the  grantee  of  a  portion  of  the  premises  is,  by  virtue  of  his  convey- 
ance, entitled  to  a  right  of  way,  or  other  easement,  in  the  residue  of  the  premises 
which  belonged  to  his  grantor  subsequent  to  such  conveyance,  it  will  be  a  matter 
of  course  for  the  master  to  sell  such  residue  subject  to  the  right  of  way,  etc.,  in 
favor  of  the  owner,  or  purchaser,  of  the  dominant  tenement,  and  of  the  heirs  and 
assigns  of  such  owner  or  purchaser.  (lb.)  Where  it  is  siiggested,  at  the  time 
when  the  decree  of  foreclosure  and  sale  is  applied  for,  that  the  mortgaged  premises 
are  held  by  the  several  defendants  in  parcels,  the  proper  direction  to  be  inserted 
in  the  decree  is,  that  if  it  shall  appear  to  the  master  who  makes  the  sale  that 
separate  parcels  of  the  mortgaged  premises  have  been  conveyed  or  incumbered 
by  the  mortgagee,  or  by  those  claiming  under  him  subsequently  to  the  lien  of  the 
plaintiff's  mortgage,  such  master  shall  sell  the  mortgaged  premises  in  parcels,  in 
the  inverse  order  of  their  alienation ;  and  according  to  the  equitable  rights  of  the 
parties  or  such  subsequent  grantees  or  incumbrancers,  as  such  rights  shall  be 
made  to  appear  to  the' master.     (lb.) 

The  plaintiff,  in  a  foreclosure  suit,  cannot  take  a  contingent  personal  judgment, 
in  the  first  instance,  as  a  part  of  the  original  judgment.  He  must  take  his  judg- 
ment for  a  sale,  in  the  usual  manner,  and  then  make  a  further  application,  after 
such  sale,  if  necessary.     (Cobb  v.  Thornton,  8  How.  Pr.  66.) 

A  decree  in  equity  was  always  founded  upon,  and  in  conformity  with,  the  allega- 
tions and  proofs,  and  could  not  be  based  upon  a  fact  not  put  in  issue  by  the  plead- 
ings.    [Carneal  v.  Banks,  10  Wheat.  181.) 

Section  275  of  the  Code  directs  that  the  relief  granted  to  the  plaintiff,  if  there  be 
no  answer,  cannot  exceed  that  demanded  in  the  complaint ;  but  in  any  other  case, 
the  court  may  grant  him  any  relief  consistent  with  the  case  made  by  the  com- 
plaint and  embraced  within  the  issue. 

Where  the  complainant  is  the  owner  of  two  mortgages  upon  the  same  premises, 
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and  the  whole  of  the  junior  mortgage  has  become  due  and  payable,  and  the  first 
mortgage,  which  is  payable  by  instalments,  has  not  all  become  due,  the  complain- 
ant is  entitled  to  a  decree  to  sell  sufficient  of  the  mortgaged  premises  to  pay  the 
whole  of  both  mortgages  ;  unless  the  defendant,  previous  to  the  sale,  pays  the  last 
mortgage  and  the  costs  of  foreclosure,  together  with  the  instalments  which  have 
become  due  upon  the  senior  mortgage.     (Hall  v.  Bamber,  10  Paige  296.) 

In  Be  Peyster  v.  Hildretli,  (2  Barb.  Ch.  109,)  it  is  said  that  no  court,  in  the  exer- 
cise of  a  sound  discretion,  should  set  aside  a  regular  decree  of  foreclosure  and 
sale,  for  the  mere  purpose  of  giving  to  a  defendant  a  nominal  priority  in  payment, 
out  of  the  proceeds  of  the  sale  of  the  mortgaged  premises,  where  it  appears  that 
the  cash  value  of  the  property  is  such  that  it  is  wholly  immaterial  which  party  is 
entitled  to  priority.  And  it  is  held,  in  that  case,  that  where  the  complainant,  in  a 
foreclosure  suit  has  obtained  a  decree,  whereby  he  has  secured  to  himself  the 
legal  priority  of  payment  out  of  the  proceeds  of  the  mortgaged  premises,  he  will 
not  be  deprived  of  such  priority,  in  favor  of  prior  judgment  creditors  who  have 
lost  the  opportunity  to  have  their  judgment  satisfied  out  of  other  property,  by 
their  own  acts  and  negligence. 

"Where  a  bill  was  filed  to  foreclose  a  mortgage,  which  was  a  valid  lien  upon 
premises  worth  the  whole  amount  due  upon  such  mortgage,  including  costs  of 
foreclosure,  but  owing  to  the  ignorance  or  carelessness  of  the  person  employed  to 
foreclose  the  mortgage,  a  subsequent  purchaser  of  the  mortgaged  premises,  from 
the  mortgagor,  was,  not  made  a  party,  and  the  bill  having  been  taken  as  confessed, 
against  the  mortgagor,  a  decree  of  foreclosure  and  sale  was  entered,  and  the 
premises  were  sold,  for  less  than  one-third  of  the  amount  due  upon  the  mortgage, 
to  a  person  who  transferred  his  bid  to  the  owner  of  the  equity  of  redemption  ;  it 
was  held  that  the  decree  for  a  foreclosure  and  sale  was  a  mere  nullity,  so  far  as 
the  rights  of  the  owner  of  the  equity  of  redemption  were  concerned ;  and  that  it 
was  a  proper  case  for  setting  aside  such  decree,  and  the  sale  under  it,  and  for 
granting  leave  to  amend  the  bill,  upon  the  application  of  the  complainant,  on 
terms.     (Wakeman  v.  Hazleton,  3  Barb.  Ch.  14S.) 

As  to  the  form  and  requisites  of  a  decree  for  the  foreclosure  of  a  mortgage,  and 
the  sale  of  the  mortgaged  premises,  where  the  mortgage  is  conditioned  for  the 
support  of  the  widow  of  the  mortgagee,  and  where  the  several  owners  of  different 
parcels  of  the  mortgaged  premises  are  bound  to  contribute  to  her  support  ratably. 
See  Ferguson  v.  Kimball,  (3  Barb.  Ch.  616.) 

After  a  default  has  been  regularly  entered,  in  a  foreclosure  suit,  it  will  not  be 
opened  for  the  purpose  of  enabling  the  defendant  to  set  up,  as  a  defence,  that  the 
mortgage  was  given  in  violation  of  the  restraining  law ;  except  upon  the  terms  of 
paying  the  moneys  or  property  actually  received  from  the  mortgagee.  (Bard  v. 
Fort,  3  Barb.  Ch.  632.)  Where  a  part  of  the  mortgaged  premises  are  claimed  by 
a,  feme  covert  as  her  separate  estate,  the  court  will  not  set  aside  a  regular  default 
to  enable  her  husband  to  set  up  an  unconscientious  defence  to  the  whole  suit ;  but 
will  make  an  order  to  protect  the  wife's  claim  to  her  separate  estate  in  that  por- 
tion of  the  premises,     (lb.) 

In  an  ordinary  action  for  foreclosure  and  the  sale  of  mortgaged  premises,  the 
usual  decree  for  that  purpose  is  final,  so  far  as  to  be  appealable  to  the  court  of 
appeals,  without  awaiting  the  order  confirming  the  report  of  sale.  (Bolles  v.  Duff, 
10  Ab.  N.  S.  399.) 

A  decree  of  a  court  of  equity,  for  the  foreclosure  of  a  mortgage,  extinguishes 
the  lien  of  the  mortgage  ;  although  such  decree  is  merely  enrolled,  and  not  dock- 
eted. And  after  a  mortgage  has  been  satisfied  by  a  sale  of  the  mortgaged  prem- 
ises under  a  decree  of  foreclosure,  neither  the  mortgage,  nor  the  decree,  is  any 
longer  a  lien  upon  the  premises.  {The  People  ex  rel.  McKnight  v.  Beebe,  1  Barb. 
379.) 

Upon  a  bill  to  foreclose  a  mortgage  conditioned  to  support  and  maintain  the 
mortgagee  during  his  life,  the  complainant,  in  addition  to  the  value  of  his  support 
for  the  period  mentioned  in  the  bill,  cannot  have  a  decree  for  breaches  subsequent 
to  the  commencement  of  the  suit.  (Ferguson  v.  Ferguson,  2  N.  Y.  360.)  It  seems 
that  the  provisions  of  the  Revised  Statutes  (2  R.  S.  192,  193,)  relating  to  foreclo- 
sure and  sale  for  instalments  not  due  at  the  commencement  of  the  suit  apply  only 
to  mortgages  conditioned  for  the  payment  of  money.     (lb.) 

The  sole  purpose  of  directions  in  a  decree  for  the  sale  of  mortgaged  premises, 
authorizing  any  party  to  the  suit  to  become  a  purchaser,  is  to  avoid  the  effect  of 
a  supposed  technical  rale  that  a  party  to  the  suit  cannot  become  a  purchaser 
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under  the  decree,  without  special  leave ;  not  to  authorize  him  to  purchase  and 
hold  contrary  to  equity.     (Conger  v.  Ring,  11  Barb.  356.) 

The  plaintiff  is  entitled  to  a  decree  for  the  amount  of  the  penalty,  only,  of  the 
mortgage  bond,  notwithstanding1  the  debt  largely  exceeds  the  penalty.  (Harper 
v.  Barsh,  10  Rich.  Eq.  149.) 

It  is  no  objection  to  entering-  a  judgment  of  foreclosure  that  the  amount  of  the 
judgment  must  depend  on  something  to  be  ascertained  after  its  rendition,  pro- 
vided such  amount  can  be  approximated  sufficiently  for  all  pi-actical  purposes. 
(Richards  v.  Bibb  Co.  Loan  Association,  24  Geo.  198.) 

Where  a  mortgage  contains  a  provision  that  the  mortgagee  shall  have  posses- 
sion, and  shall  apply  the  rents  in  satisfaction  of  the  debt,  he  cannot,  in  a  suit  to 
foreclose,  have  a  judgment  without  having  accounted.  (Rankert  v.  Clow,  10 
Texas,  9.) 

In  Iowa,  where  a  petition  to  foreclose  a  mortgage  asks  a  judgment  on  the  note, 
and  a  foreclosure  of  the  mortgage,  there  is  no  union  of  law  and  equity  in  one  pro- 
ceeding ;  and  the  judgment  prayed  for  is  authorized  by  §  2084  of  the  Code.  (Coo- 
ley  v.  Hobart,  8  Clarke,  358.) 

In  Wisconsin,  upon  foreclosure  of  a  mortgage  for  non-payment  of  the  first  of 
several  instalments,  the  judgment  is  void  unless  it  provide  for  a  stay  of  proceed- 
ings upon  payment  of  the  amount  then  due.  (How  v.  English,  6  Wis.  262  ;  Wood 
v.  Trask,  7  id.  566.) 

Where  the  defendants  are  in  possession,  claiming  adversely,  by  paramount 
title,  to  the  mortgagor,  the  decree  should  be  limited  to  a  sale  of  the  rights  and 
interests  possessed  by  the  mortgagor  at  the  date  of  the  mortgage.  (San  Fran- 
cisco v.  Lawton,  21  Cal.  589.)  A  decree,  in  such  »  case,  directing  that,  upon 
failure  to  redeem,  the  fee  shall  be  conveyed,  and  the  possession  delivered  to  the 
purchaser,  and  giving  him  the  right,  until  redemption,  to  recover  the  rents, 
issues  and  profits,  is  erroneous.     (lb.) 

Where  a  mortgagor  has  sold  the  equity  of  redemption,  the  judgment  can  be 
only  for  a  sale  of  the  premises,  and  should  not  be  rendered  against  the  person  of 
the  holder  of  the  equity.     (Burkham  v.  Beaver,  17  Ind.  367.) 

In  a  decree  of  foreclosure  against  husband  and  wife,  a  judgment  that  execution 
for  any  deficiency  issue  against  "the  defendants"  is  erroneous.  The  execution 
should  issue  against  the  husband  alone.  (Gebhart  v.  Hadley,  19  Ind.  270.) 
Upon  foreclosure  of  a  mortgage,  for  the  last  instalment,  a  decree  that  the 
property  be  sold  as  at  a  sale  under  execution,  to  make  the  money,  is  proper. 
(Buckinghouse  v.  Qregg,  19  Ind.  401.)  When,  in  a  decree  of  foreclosure,  there  is 
no  order  or  judgment  for  any  deficiency  that  may  remain  unpaid  after  sale  of  the 
mortgaged  premises,  there  is  no  personal  judgment.     (lb. ) 

A  decree  of  foreclosure  should  save  rights  claimed  adversely  to  the  title 
mortgaged.     (Elias  v.  Verdugo,  27  Cal.  418.) 

The  complainant,  in  a  foreclosure  suit,  can  recover  only  on  the  case  made  by 
his  bill.  He  is  entitled  to  no  relief  on  equities  brought  into  the  case  only  by 
subsequent  pleadings  or  evidence.     (Converse  v.  Blumrich,  14  Mich.  109.) 

A  decree  made  without  an  affidavit  of  the  filing  of  a  notice  of  lis  -pendens  is  not 
void,  but  only  irregular.     (Potter  v.  Rowland,  8  N.  Y.  448.) 

The  usual  decree  of  foreclosure  and  sale  does  not  give  the  master  who  executes 
it  any  judicial  powers,  so  as  to  bring  the  case  within  the  equity  of  the  provision 
of  the  Revised  Statutes  which  declares  that  no  judge  of  any  court  can  sit,  as  such, 
in  any  cause  in  which  he  would  be  excluded  from  being  a  juror,  by  reason  of 
consanguinity  or  affinity  to  either  of  the  parties.  (Snyder  v.  Stafford,  11  Paige, 
71.) 

Persons  made  parties  to  a  foreclosure  suit  as  subsequent  incumbrancers  by 
judgment  or  mortgage,  whose  rights  were  already  acquired,  and  existed,  at  the 
commencement  of  the  suit,  are  bound  to  set  up  their  claims,  and  assert  their 
rights,  in  that  action,  at  the  peril  of  being  cut  off  and  foreclosed,  in  respect  to 
such  claims.  But  if  the  decree  in  such  action  were  not  binding  upon  such  parties, 
the  decision  of  the  court  upon  questions  raised  and  litigated  by  other  parties,  as 
to  the  validity  and  effect  of  the  subsequent  incumbrances,  is  res  adjudicata,  and 
the  question  cannot  be  again  litigated,  while  such  decision  remains  unreversed. 
(Benjamin  v.  Elmira,  etc.  R.  R.  Co.  49  Barb.  441.)  If  individuals  are  made 
parties  defendants  to  a  foreclosure  suit,  as  subsequent  incumbrancers,  that  is 
sufficient,  as  respects  the  conclusiveness  of  the  decree  therein,  whatever  may  be 
the  nature  of  their  liens.     It  is  of  no  consequence  that  the  plaintiff  has  made 
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Where  the  whole  amount  is  not  due,  the  court  will  direct  a  reference 
to  a  master  to  ascertain  and  report  the  situation  of  the  mortgaged 
premises  ;  and  if  it  appears  that  the  same  can  be  sold  in  parcels,  the 
decree  will  direct  so  much  of  the  premises  to  be  sold  as  will  be  suffi- 
cient to  pay  the  amount  then  due  upon  the  mortgage,  with  costs ;  and 
the  decree  will  remain  as  security  for  any  future  default. (a)  And  if 
the  master  reports  that  the  premises  can  be  sold  in  parcels,  and  the 
whole  debt  is  not  due,  only  so  much  will  be  decreed  to  be  sold  as  will 
be  sufficient  to  pay  the  amount  then  due,  with  costs  ;  although  the 
residue  of  the  premises  will  be  insufficient  to  satisfy  the  mortgage 
money  yet  to  become  due. (5) 

If  there  is  any  default  by  the  mortgagor  subsequent  to  the  decree, 
the  court  may,  on  the  petition  of  the  complainant,  by  a  further  order 
founded  upon  such  first  decree,  direct  a  sale  of  so  much  of  the  mart- 
ial 2  R.  S.  193,  §  169,  (oi-ig.   5 163.) 
(6)  Bank  of  Ogdensbnrgh  v.  Arnold,  5  Paige,  38. 


them  parties  as  judgment  creditors,  when  they  hold  a  chattel  mortgage  upon  the 
property.     (lb.) 

Upon  the  foreclosure  of  a  mortgage,  the  court  will  provide  for  the  sale  of  so 
much  of  the  mortgaged  premises,  and  in  such  a  manner,  that  those  having  equities 
subject  to  the  mortgage  thus  foreclosed  shall  not  be  prejudiced.  (Livingston  v. 
Mildrum,  19  N.  Y.  440.) 

Where  it  appears  to  the  court,  from  the  report  of  the  referee,  the  pleadings,  the 
stipulations,  offers  and  admissions  of  the  parties,  that  both  parties  will  be  benefited 
by  a  sale  of  the  mortgaged  premises  in  one  parcel,  it  is  the  duty  of  the  court  so  to 
decree.     (Gregory  v.  Campbell,  16  How.  417.) 

The  death  of  a  plaintiff,  in  a  foreclosure  suit,  before  judgment  of  foreclosure 
and  sale  is  entered  renders  a  judgment,  entered  therein,  afterwards,  and  a  pur- 
chaser's title  thereunder,  void.     (Garry  v.  Post,  13  How.  Pr.  118.) 

It  is  not  a  valid  objection  to  a  judgment  of  foreclosure  that  the  court  which 
rendered  the  final  judgment  in  the  case  was  not  composed  of  the  same  judges  who 
rendered  the  preliminary  judgment  therein,  and  ascertained  and  settled  the  rights 
of  the  parties,  and  ordered  a  judgment.     (Chamberlain  v.  Dempsey,  36  N.  Y.  144.) 

A  judgment  which  directs  the  sale  of  mortgaged  premises  to  satisfy  the  debt, 
and  that  the  defendant  pay  any  deficiency  appearing  after  such  sale,  is  final, 
and  nbt  interlocutory  merely ;  since  it  leaves  nothing  further  to  be  adjusted  or 
reviewed  by  the  court.  (Morris  v.  Morange,  38  N.  Y.  172;  S.  0.  26  How.  247 ; 
17  Ab.  86.) 

Proceedings  in  bankruptcy,  against  the  mortgagee  or  owner  of  the  equity  of 
redemption  of  mortgaged  premises  do  not  suspend  an  action  already  commenced, 
in  a  state  court,  for  the  foreclosure  of  the  mortgage ;  and,  unless  restrained  by 
injunction  from  the  United  States  court  in  bankruptcy,  the  plaintiff  may  proceed 
to  judgment  in  the  action  and  a  sale  of  the  mortgaged  premises.  The  foreclosure 
suit  does  not  become  defective  for  want  of  parties,  by  the  institution  of  the  pro- 
ceedings in  bankruptcy;  and  where  no  assignee  in  bankruptcy  is  appointed 
before  the  final  judgment  in  such  action,  the  judgment  is  regular,  and  the  pur- 
chaser under  it  acquires  a  good  title,  as  against  the  mortgagor  or  owner  of  the 
equity  of  redemption,  parties  to  the  action,  and  all  parties  claiming  or  to  claim 
under  them,  including  any  assignee  in  bankruptcy  that  should  thereafter  be 
appointed.     (Lanilian  v.  Hainann,  55  N.  Y.  652.) 

A  judgment  of  foreclosure,  and  report  of  sale,  are  "proceedings"  which  may 
be  amended  under  §  173  of  the  Code.     (Hogan  v.  Hoyt,  37  N.  Y.  300.) 
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[*Vol.  II,  184]  gaged  *premises  under  the  decree  as  will  be  sufficient 
to  satisfy  the  amount  due,  with  the  costs  of  the  petition,  etc.  And 
the  same  proceedings  may  be  had  as  often  as  a  default  shall 
happen. (c)  28) 

If  in  any  case  it  appears  to  the  court  that  the  mortgaged  premises 
are  so  situated  that  the  sale  of  the  whole  will  be  most  beneficial  to  the 
parties,  the  decree  will,  in  the  first  instance,  be  entered  for  the  sale  of 
the  whole  premises  accordingly,  (d) 

In  the  case  of  Kellogg  v.  Babcock,{e)  the  chancellor  decided  that 
where  the  complainant  has  two  or  more  mortgages  of  different  dates, 
on  the  same  premises,  the  decree  of  foreclosure,  under  the  act  of  May, 
1840,  to  reduce  the  expense  of  foreclosing  mortgages,  should  only 
direct  the  master  to  pay  the  first  mortgage  out  of  the  proceeds  of  the 
sale,  together  with  the  costs  of  the  suit,  and  that  he  bring  the  residue 
of  the  purchase  money  into  court,  to  enable  the  intermediate  incum- 
brancers, if  any,  who  are  not  made  parties  to  the  suit,  to  claim  pay- 
ment out  of  such  surplus  money,  in  preference  to  the  payment  of  the 
complainant's  junior  mortgages. 

When  the  complainant  makes  a  junior  mortgagee  a  party,  the  court 
may  make  a  decree  directing  a  sale  of  so  much  of  the  mortgaged 

(c)  2  E.  S.  183,  5 170,  (orig.  J 164.) 

(d)  Id  ib.  §  171,  (oritiS  165.) 

(e)  In  Chancery,  July  20, 1841. 


(28)  Upon  a  bill  to  foreclose  a  mortgage  payable  by  instalments,  some  of  which 
instalments  were  not  due  and  payable  at  the  time  of  the  decree  in  the  cause, 
where  the  master,  upon  the  original  reference,  reported  that  the  premises  could 
_not  be  sold  in  parcels,  it  was  held  to  be  unnecessary  to  obtain  another  report, 
upon  that  subject,  previous  to  the  obtaining  of  another  order  of  sale,  to  pay  in- 
stalments which  had  become  due  since  the  decree.  (Knapp  v.  Burnham,  11  Paige, 
330.)  Where  a  defendant  has  appeared,  in  a  foreclosure  suit,  he  is  entitled  to 
notice  to  attend  the  master,  upon  a  reference  to  ascertain  the  amount  due  upon 
instalments  which  have  become  payable  subsequent  to  the  decree ;  and  the  mas- 
ter's report  must  be  filed  and  confirmed,  before  the  complainant  can  apply  for  an 
order  of  sale  founded  thereon,  if  any  of  the  defendants  have  attended  before  the 
master,  and  brought  in  objections  to  his  report.     (Ib.) 

A  mortgage  contained  a  clause  authorizing  the  mortgagee,  upon  non-payment 
of  interest  for  thirty  days  after  it  should  become  due,  to  elect  that  the  whole 
amount  should  become  due.  Held,  that  after  a  default  had  occurred,  and  the 
mortgagee  had  made  his  election,  he  was  not  estopped  from  asserting  his  right, 
by  commencing  a  foreclosure  suit  prior  to  the  expiration  of  the  thirty  days,  the 
complaint  wherein  simply  set  up  a  default  in  the  payment  of  an  instalment  of 
principal  then  due,  and  of  the  interest.  (Malcmn  v.  Allen,  49  N.  Y.  448.)  If,  in 
such  a  case,  after  tender  of  interest  and  costs,  the  plaintiff,  without  amending  his 
complaint,  obtains  an  order  of  sale  for  the  interest,  only,  and  perfects  judgment, 
from  which  order  and  judgment  no  appeal  is  taken,  the  court  has  power,  upon 
motion,  and  notice  to  the  mortgagor,  to  make  a  supplemental  order  directing  a 
sale,  and  payment,  out  of  the  proceeds,  of  the  balance  of  the  mortgage  debt,  with 
a  judgment  against  the  mortgagor,  for  any  deficiency.     (Ib.) 
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premises  as  will  be  sufficient  to  satisfy  the  amount  due  on  such  junior 
mortgage  and  all  intermediate  liens  and  incumbrances,  in  addition  to 
the  amount  of  the  complainant's  mortgage  and  costs  ;  and  the  master 
may  be  directed  to  ascertain  the  amount  of  such  liens  previous  to  the 
sale.(/) 

It  has  been  already  mentioned  that  the  court  is  authorized  to  decree 
payment  of  the  balance  of  the  mortgage  debt  which  may  remain 
unsatisfied  after  a  sale  of  the  premises. (g)  The  chancellor  has  decided 
that  the  court  is  authorized  to  make  a  contingent  decree  for  the  pay- 
ment of  the  deficiency,  by  the  mortgagor,  upon  the  coming  in  and 
confirmation  of  the  report  of  the  sale,  in  case  it  shall  appear  from  such 
report  that  the  proceeds  of  the  mortgaged  premises  were  not  sufficient 
to  pay  the  debt  and  costs  ;  and  that  it  is  not  necessary  to  wait  until 
after  the  sale  before  the  contingent  decree  for  the  payment  of  such 
deficiency  can  be  made. (h) 

In  a  suit  to  foreclose  the  equity  of  redemption  of  a  judgment 
creditor  after  a  statute  foreclosure,  the  court  may  order  a  sale  of  the 
premises,  or  may  decree  a  strict  foreclosure  against  the  creditor  if  he 
neglects  to  redeem,  (i) 

*With  regard  to  the  effect  of  a  decree  of  foreclosure  [*Vol.  II,  185] 
upon  the  rights  of  subsequent  incumbrancers  who  are  not  made  parties 
to  the  suit,  the  9th  section  of  the  act  of  May,  1840,  to  reduce  the 
expense  of  foreclosing  mortgages  in  the  court  of  chancery,(&)  declares, 
that  every  decree  of  foreclosure  and  sale  of  lands  mortgaged  shall  bar 
and  foreclose  all  claim  and  equity  of  redemption  of  every  person  hav- 
ing such  subsequent  judgment  or  decree,  and  his  heirs  and  personal 
representatives,  and  of  all  persons  claiming  under  him  or  them;  sub- 
ject to  the  provisions  of  the  subsequent  sections  of  that  act,  (i.  e.  sub- 
ject to  their  right  to  apply  to  be  made  parties,  and  to  petition  for  sur- 
plus moneys,  or  to  set  aside  the  sale  and  for  a  re-sale,  etc.  (29) 

(/)  Beekman  v.  Gibbs,  8  Paige,  511. 
\g)  See  ante,  p.  173. 
(ft)  McCarthy  v.  Graham,  S  Paige,  480. 
(i)   Benedict  v.  Gilman,  4  id.  58. 
(fc)  Laws  of  1840,  p.  289. 


(29)  The  lien  of  a  judgment  creditor  is  not  affected  by  the  foreclosure  and  sale 
of  the  premises  under  a  prior  mortgage,  where  such  creditor  is  not  made  a  party 
to  the  foreclosure.  (Brainard  v.  Cooper,  10  N.  Y.  356 ;  Peabody  v.  Roberts,  47 
Barb.  91.)  One  who  is  not  made  a  party  to  a  foreclosure  suit  is  not  affected  by  a 
judgment  and  sale,  nor  by  a  deed  given  thereon.  '(Ward  v.  Dewey,  7  How.  Pr. 
i7.)  The  rights  of  all  persons  who  were  incumbrancers  at  the  commencement  of 
the  suit,  and  not  made  parties  thereto,  are  not  barred,  or  affected,  by  the  decree. 
(AlcCallv.  Yard,  1  Stockt.  358.)     If  the  first  mortgagee  files  a  bill  of  foreclosure, 
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As  respects  the  sale  of  the  mortgaged  premises,  under  a  decree  of 
foreclosure,  see  the  chapter  relative  to  proceedings  under  decrees 
and  orders,  Vol.  I,  p.  525.(30) 


against  the  mortgagor,  without  making  subsequent  incumbrancers  parties,  and 
obtains  a  decree,  their  lights  are  not  foreclosed,  and  their  remedies  still  remain 
against  a  purchaser  claiming  under  the  decree.     (lb.) 

A  decree  of  foreclosure  having  been  obtained,  the  owner'of  the  premises,  under 
an  agreement  with  the  mortgagee,  executed  to  a  third  person  a  deed  of  the  prem- 
ises, in  trust  to  sell  it  as  directed  therein,  and  to  pay  the  proceeds  upon  the  de- 
cree. Held,  that  the  latter  proceeding-  controlled  the  decree,  and  that  no  further 
action  could  be  had  under  such  decree.  ( Van  Wagenen  v.  La  Farge,  13  How. 
Pr.  16.) 

The  owner  of  the  equity  of  redemption  of  mortgaged  premises  is  not  affected, 
in  his  title  and  possession,  by  the  foreclosure  and  sale  of  the  premises  under  a 
junior  mortgage,  given  by  the  assignee  of  a  prior  mortg-age,  in  possession.  ( Wells 
v.  Pierce,  33  How.  421.)  A  judgment  and  sale  upon  foreclosure  has  no  effect  upon 
any  claim  of  title  arising  prior  to  such  foreclosure  ;  although  the  claimant  be  a 
party  to  the  action.  (Lee  v.  Parker,  43  Barb.  611.)  It  seems  that  if  such  person 
appears  in  the  action,  and  litigates  the  question  of  his  claim,  and  is  defeated,  the 
judgment  will  then  conclude  him,  in  a  collateral  action.  (lb.)  But  where  the 
claimant  appeared,  and  by  stipulation  a  judgment  was  entered,  containing  a  pro- 
vision that  it  was  without  prejudice  to  any  adverse  title  in  him  superior  to  the 
mortg'age  ;  it  was  held  that  such  judgment  did  not  affect  his  prior  claim.     (lb.) 

(30)  Sale  ;   opening  ;  resale. 

Rule  74  of  the  Supreme  Court  directs  that  where  lands  in  the  city  of  New  York 
are  sold  under  an  order  or  judgment  of  any  court,  they  shall  be  sold  at  public 
auction,  between  twelve  o'clock  at  noon  and  three  in  the  afternoon,  unless  other- 
wise specially  directed.  The  notice  of  the  sale  of  lands  lying  in  any  of  the  cities 
of  this  state,  in  which  a  daily  paper  is  printed,  except  where  a  different  notice  is 
required  by  law,  or  by  the  order  of  the  court,  shall  be  published  in  one  or  more 
of  the  daily  papers  of  that  city,  for  three  weeks  immediately  preceding  the  time 
of  sale,  at  least  twice  in  each  week.  When  lands  in  any  other  part  of  the  state  are 
directed  to  be  sold  at  auction,  notice  of  the  sale  shall  be  given  for  the  same  time, 
and  in  the  same  manner  as  is  required  by  law,  on  sales  of  real  estate  by  sheriffs 
on  execution. 

Rule  75  directs  that  when  mortgaged  premises,  or  other  real  estate,  directed  to 
be  sold,  consists  of  several  distinct  lots  or  parcels  which  can  be  sold  separately 
without  diminishing  the  value  thereof  on  such  sale,  it  shall  be  the  duty  of  the 
sheriff,  or  other  person  conducting  the  sale,  to  sell  the  same  in  separate  lots  or 
parcels,  unless  otherwise  especially  directed  by  the  court.  But  if  the  sheriff  or 
other  person  is  satisfied  the  property  will  produce  a  greater  price  if  sold  together 
than  it  will  in  separate  lots  or  parcels,  he  may  sell  it  together,  unless  otherwise 
directed  in  the  order  of  sale. 

Rule  80  directs  that  no  order  to  stay  a  sale  under  a  judgment  for  the  foreclosure 
of  a  mortgage  shall  be  granted  or  made  by  a  judge  out  of  court,  except  upon  a 
notice  of  at  least  two  days,  to  the  plaintiff's  attorney.  And  rule  76  requires  the 
plaintiff,  upon  a  sale  of  mortgaged  premises  under  a  decree  or  order  or  judgment, 
before  a  deed  is  executed  to  the  purchaser,  to  file  the  mortgage  in  the  office  of  the 
clerk  ;  unless  it  has  been  duly  proved  or  acknowledged ;  in  which  case,  if  it  has 
been  already  recorded,  the  plaintiff  must  cause  the  same  to  be  recorded  in  the 
county  or  counties  where  the  lands  are  situated,  before  the  execution  of  a  deed  to 
the  purchaser. 

Parties  to  a  foreclosure  suit  are  estopped  from  disputing  title  acquired  by  a 
purchaser  under  the  foreclosure  and  sale.  White  v.  Evans,  47  Barb.  179  ;  Long's 
adm'r  v.  Long,  1  Green,  [N.  J.]  59.) 

One  who  purchases  under  a  judgment  of  foreclosure  thereby  submits  himself  to 
the  jurisdiction  of  the  court ;  and  he  may  be  compelled,  on  motion,  to  comply  with 
the  conditions  of  sale.     (Cazet  v.  Hubbell,  36  N.  Y.  677.)     When  the  purchaser  is 
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in  possession,  under  a  decree  which  has  not  been  fully  executed,  mere  lapse  of 
time  is  no  answer  to  a  motion  to  compel  the  payment  of  the  amount  of  his  bid.    (lb.) 

The  duties  of  a  referee,  appointed  in  a  foreclosure  suit  to  sell  the  mortgaged 
premises,  are  ministerial  in  their  nature.  He  cannot  vary  from  the  judgment,  in 
prescribing  the  terms  of  sale,  nor  relieve  himself,  thereby,  from  the  performance 
of  his  duties.  If  he  pays  over  money  in  disregard  of  the  directions  of  the  judg- 
ment, he  does  so  at  his  peril,  and  in  his  own  wrong.  (People  ex  rel.  Day  v.  Bergen, 
53  N.  Y.  404.) 

An  order  to  confirm  »  master's  report  of  sale  is  not  necessary,  to  pass  the  title 
to  the  purchaser.  The  title  passes  by  the  master's  deed ;  and  the  master  is 
authorized  to  convey  after  the  enrolment  of  the  decree,  and  before  the  confirma- 
tion of  the  report  of  sale.  (Fort  v.  Burch,  6  Barb.  60.)  The  subsequent  confirma- 
tion of  the  master's  report  relates  back  to  the  date  of  the  deed  executed  by 
him.     (lb.) 

It  is  a  rule  of  the  court  of  chanceiy  that  mere  inadequacy  of  price  is  not  suffi- 
cient to  entitle  a  party  to  an  order  for  the  resale  of  lands  under  a  decree,  when 
the  purchase  has  been  made  by  a  stranger  to  the  suit,  and  where  the  party  apply- 
ing for  a  resale  was  in  a  situation  to  understand  and  protect  his  lights,  but  has 
suffered  the  property  to  be  sacrificed  by  his  own  negligence.  (Thompson  v. 
Mount,  1  Barb.  Ch.  607.)  But  where  the  owner  of  premises  covered  by  a  mort- 
gage was  a.  lion-resident  of  the  state,  and  was  ignorant  of  the  institution  of  the 
suit  to  foreclose  such  mortgage,  until  after  the  sale  of  the  premises  under  the 
decree  ;  and  the  agent  to  whom  he  had  confided  the  care  of  the  property  had,  by 
the  visitation  of  God,  been  so  far  deprived  of  his  reason  as  to  be  incapable  of 
attending  to  any  business,  in  consequence  of  which  the  premises  were  sold  at  a 
price  far  below  their  value  ;  it  was  held  that  it  was  a  proper  case  for  setting  aside 
the  sale,  and  ordering  a,  resale  of  the  premises.  (lb.)  The  court  of  chancery 
will  open  a  sale  of  property,  made  under  its  decree,  where  the  sum  bid  -bears  no 
reasonable  proportion  to  the  actual  value  of  the  property,  and  where  the  loss  has 
been  occasioned  by  an  accident  which  no  ordinary  vigilance  and  foresight  could 
have  guarded  against.  But  the  court  will  not  interfere  to  protect  parties  against 
their  own  negligence,  when  property  has  been  fairly  sold,  and  struck  off  to  a 
stranger  to  the  suit.     (lb.) 

In  Hoppoek  v.  Coriklin,  (4  Sandf.  Ch.  582,)  where  a.  defendant  in  a  foreclosure 
suit,  liable  for  the  deficiency,  if  any,  and  who  was  intending  to  attend  the  sale, 
and  prepared  to  bid  for  his  protection,  was  prevented  by  accidental  causes, 
(although  he  used  reasonable  diligence,)  from  attending  or  being  represented  at 
the  sale  of  the  premises,  whereby  the  same  were  sold  for  one-third  of  their  value, 
leaving  a  large  deficiency  against  such  defendant,  the  court  ordered  a  resale  ;  and 
it  was  held  to  be  reasonable  diligence  in  such  party  to  write  by  mail  to  an  agent 
of  pecuniary  ability,  where  the  party  himself  was  precluded  from  attending  the 
sale,  and  his  previous  conversations  with  the  complainant  and  his  solicitor,  were 
such  as  to  induce  him  to  believe  that  they  would  not  suffer  the  mortgaged  prem- 
ises to  be  sold  for  less  than  the  debt  and  costs.     (lb.) 

A  sale  of  mortgaged  premises,  made  under  an  order  of  court,  will  not  be  set 
aside  on  the  ground  that  the  property  was  sold  for  less  than  its  value.  ( West  v. 
Davis,  4  McLean,  241.) 

Where  foreclosure  proceedings  are  entirely  regular,  and  free  from  fraud,  they 
cannot  be  disturbed,  or  set  aside,  without  some  legal  reason.  (McCotter  v.  Jay, 
30  N.  Y.  80.)  Want  of  knowledge  of  the  time  and  place  of  sale,  on  the  part  of 
one  who  was  a  party  to  the  foreclosure  suit,  and  was  therefore  bound  to  use  due 
diligence  in  obtaining  Information  of  the  sale,  in  order  to  protect  his  rights, 
affords  no  sufficient  reason.  (lb.)  If  a  party  is  equitably  entitled  to  relief 
against  foreclosure  proceedings,  it  is  by  way  of  motion  addressed  to  the  favor  or 
discretion  of  the  court,  to  open  the  biddings  at  the  sale.  He  can  claim  no  legal 
or  absolute  right ;  and  if  permitted  to  come  in  at  all,  can  be  allowed  to  do  so 
only  on  terms.  And  those  terms  cannot  properly  be  adjusted  in  an  action 
brought  to  set  aside  the  sale  as  unfairly  and  inequitably  conducted.     (lb.) 

During  the  pendency  of  an  action  to  foreclose  a  mortgage,  the  plaintiff  agreed 
with  the  mortgagor  that  he  would,  at  the  foreclosure  sale,  purchase  the  mortgaged 
property  for  the  amount  of  the  judgment.  At  the  sale  the  property  was  bid  in 
by  a  son  of  the  plaintiff,  for  a  small  sum,  and  a  judgment  for  deficiency  for  the 
greater  part  of  the  mortgage  debt  entered  against  the  mortgagor.  Held,  that  it 
would  be  unconscientious  and  inequitable  to  allow  the  sale  to  stand.     (Crane  v. 
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Stiger,  2  N.  Y.  Sup.  Ct.  R.  577.)  The  sale  was  made  in  April,  1872.  The 
mortgagor  did  not  give  notice  of  a  motion  to  have  it  opened,  imtil  March  31, 1873. 
Held,  that  the  laches  of  the  mortgagor  only  affected  the  terms  on  which  he  should 
be  relieved ;  and  that  the  purchaser  had  not  acquired  a  vested  right  which  could 
not  be  interfered  with  by  the  court.     (lb.) 

In  Barnes  v.  Stoughton,  (2  N.  Y.  Sup.  Ct.  Rep.  675,)  upon  an  application  for  a 
resale  of  mortgaged  premises  on  the  ground  that  the  premises  sold  did  not  bring 
their  full  value,  the  moving  affidavits  showed,  not  what  was  the  true  market 
value,  but  a  speculative  value.     Held,  that  a  resale  should  not  be  ordered. 

Where  the  decree  directs  the  master  to  inquire  and  ascertain  in  what  order  the 
different  parcels  of  the  mortgaged  premises  should  be  sold,  under  the  decree,  in 
order  to  protect  the  equitable  rights  of  the  several  persons  claiming  to  have 
interests  therein,  or  liens  on  the  respective  parcels,  the  master,  in  determining 
this  question,  acts  quasi  a  judge  of  the  court.  (Snyder  v.  Stafford,  11  Paige,  71.) 
The  owner  of  a  decree  for  the  sale  of  mortgaged  premises  has  no  right  to  control 
the  action  of  the  master,  in  relation  to  the  order  of  the  sale  of  the  different 
parcels  of  such  mortgaged  premises.     (lb. ) 

Upon  a  decree  for  foreclosure  and  sale  being  made,  a  junior  mortgagee,  who  is 
a  party  to  the  suit,  and  who  is  interested  in  the  proceeds  which  are  to  arise  from 
the  sale,  or  any  other  party  to  the  suit  who  is  interested  in  having  the  premises 
sold,  under  the  decree,  without  delay,  may  apply  to  the  court  to  commit  the 
prosecution  of  the  decree  to  him,  if  the  complainant  neglects  to  proceed  to  a  sale 
with  due  diligence.  And  if  the  decree  has  been  placed  in  the  hands  of  a  master, 
to  be  executed,  the  court,  upon  the  application  of  a  party  who  is  interested  in 
having  the  sale  made,  may  direct  the  master  to  proceed  and  execute  the  decree, 
by  a  sale  of  the  premises  without  delay ;  notwithstanding-  any  directions  such 
master  may  receive,  to  the  contrary,  from  the  complainant,  or  his  solicitor. 
(Kelly  v.  Israel,  11  Paige,  147.)  When  a  decree  of  sale  is  placed  in  the  hands  of 
a  master,  to  be  executed,  it  is  the  duty  of  the  master,  without  any  further  order 
of  the  court,  for  that  purpose,  to  proceed  to  a  sale  of  the  property  with  all  reason- 
able diligence,  if  he  is  requested  to  do  so,  by  any  of  the  parties  to  the  suit  who 
will  be  injured  by  a  delay  in  making  the  sale.  (lb.)  The  master,  in  the  exercise 
of  a  sound  discretion,  may  adjourn  the  sale  to  »  future  day,  when  a  sufficient 
reason  is  shown  for  such  adjournment.     (lb.) 

In  May  v.  May,  (11  Paige,  201,)  where  mortgaged  premises,  sold  under  a  decree 
of  foreclosure,  were_  worth  §5,000,  and  were  put  up  for  sale  by  the  master,  and  two 
bids,  one  of  §1,800,  and  another  of  §2,000,  were  made  thereon,  when  the  master  sus- 
pended the  sale  for  some  considerable  time,  and  in  the  meantime  the  person  mak- 
ing the  bid  of  §2,000  was  induced  by  some  one  to  retract  his  bid,  and  the  master, 
instead  of  falling  back  upon  the  previous  bid  of  §1,800,  put  up  the  premises  anew, 
and  struck  them  off  at  §560,  leaving  a  large  amount,  due  to  a  judgment  creditor 
of  the  mortgagors,  unpaid,  such  judgment  creditor  being  ignorant  that  a  sale  was 
to  take  place  ;  the  court,  upon  application  of  the  judgment  creditor,  set  aside  the 
sale,  as  irregular,  and  ordered  a  resale. 

In  Toll  v.  Hiller,  (11  Paige,  228,)  where  property  was  sold,  upon  a  decree  of 
foreclosure,  at  a  price  greatly  below  its  value,  and  was  bid  in  by  the  complain- 
ant's solicitor,  in  his  own  name,  and  the  defendant,  instead  of  applying  to  the 
court  for  a  resale,  entered  into  an  arrangement  with  the  purchaser  to  redeem  the 
property,  upon  payment  of  the  amount  due  upon  the  mortgage,  with  interest  and 
costs,  within  a  specified  time,  and  to  have  possession  of  the  mortgaged  premises, 
in  the  meantime ;  it  was  held,  that  it  was  too  late  for  the  defendant,  after  having 
broken  his  agreement  to  redeem  the  premises,  to  apply  to  the  court  to  set  aside 
the  sale,  and  for  a  resale  of  the  premises. 

The  court  will  provide  for  the  sale  of  so  much  of  the  mortgaged  premises,  and 
in  such  a  manner,  that  those  having  equities  subject  to  the  mortgage  being  fore- 
closed shall  not  be  prejudiced.  (Livingston  v.  Mildnmn,  19  N.  Y.  440.)  The 
court  may  exercise  this  power  while  the  parties  and  the  subject  matter  are  before 
it,  and  under  its  jurisdiction,  and  as  well  after  a  sale  of  property  sufficient  to 
satisfy  the  mortgage,  as  before.  (lb.)  The  inchoate  rights  of  mechanics  and 
materialmen,  arising  under  the  statutes  giving  them  mechanics'  liens  may  also  be 
protected,  although  they  have  not  been  established  by  judgment.     (lb.) 

Where  mortgaged  premises  consisted,  at  the  time  of  executing  the  mortgage,  as 
well  as  at  the  time  of  sale,  of  several  parcels  distinctly  marked  by  separate  use, 
it  is  the  duty  of  the  officer  conducting  the  sale  to  sell  them  separately ;  unless  the 
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sale  comes  within  the  last  clause  of  the  74th  rule  of  this  court.  ( Woleott  v.  Schenek, 
23  How.  385.)  And  if  the  referee  is  requested  to  conduct  the  sale  in  that  manner, 
and  declines  to  do  so,  a  resale  will  be  ordered,  unless  the  case  clearly  comes 
within  the  exception.     (lb.) 

Where  mortgaged  premises  consist  of  a  single  property,  bought  together,  and 
always  controlled  by  a  single  person,  all  lying  together,  contiguous  and  adjoin- 
ing, and  no  part  in  any  wise  separated  from  another  part,  it  is  in  the  sound  dis- 
cretion of  the  referee  to  sell  together  or  in  parcels.    ( WMtbeck  v.  Howe,  25  How.  403. ) 

Although  the  statute  (2  R.  S.  368,  §  38,)  requires  that  sales  of  real  estate,  made 
upon  execution,  where  there  are  separate  lots  or  parcels,  shall  be  sold  separately, 
yet  this  is  only  directory,  and  a  sale  in  disregard  of  these  directions  is  not  void, 
but  only  voidable.     {Cunningham  v.  Ca-ssidy,  7  Ab.  183 ;  S.  C.  17  N.  Y.  276.) 

When  the  mortgage  covers  several  lots  owned  severally  by  different  defendants, 
a  reference  may  be  ordered,  to  ascertain  the  equities  of  each,  and  to  report  the 
order  in  which  the  sale  should  be  made.  And  after  such  report  is  confirmed,  the 
sheriff  must  sell  accordingly.  (Bard  v.  Steele,  3  How.  Pr.  110  ;  Knickerbacker  v. 
Eggleston,  id.  130.) 

The  creditor  should  first  sell  the  portions  of  the  mortgaged  premises  still  belong- 
ing to  the  mortgagor,  and  then,  if  necessary  to  go  further,  sell  the  other  portions 
in  the  inverse  order  of  alienation  by  the  mortgagor  until  a  sufficient  sum  is 
raised.  (Breesev.  Busby,  13  How.  Pr.  485.)  And  if  the  officer  or  referee  sell 
otherwise  than  as  above,  the  court  will  relieve  the  party  whose  property  has  been 
inequitably  sold.    ,  (lb.) 

The  right  of  priority  of  sale  in  a  foreclosure  suit,  where  the  premises  have  been 
sold  subsequent  to  the  mortgage,  does  not  depend  upon  warranty  ;  but  it  arises 
out  of  the  application  of  equitable  principles  under  which  the  rights  and  obliga- 
tions of  sureties  are  concerned.  Where  those  equities  are  equal,  as  they  are 
between  the  purchasers  of  different  portions  of  the  premises  covered  by  the  mort- 
gage, he  who  is  prior  in  time  is  deemed  prior  in  right.  Hence,  the  premises  alien- 
ated are  required  to  be  sold,  to  satisfy  the  common  incumbrance,  in  the  inverse 
order  of  alienation.  (Woods  v.  Spaulding,  45  Barb.  602.)  Where  different  por- 
tions of  the  mortgaged  premises  have  been  sold  under  judgments,  those  portions 
are  to  stand,  in  the  order  of  sale  in  a,  foreclosure  suit,  as  of  the  times  when  the 
judgments,  respectively,  became  liens,  and  not  as  of  the  times  when  conveyances 
therefor  were  executed  by  the  sheriff.  (lb.)  The  protection  afforded  by  equity 
to  different  purchasers  of  portions  of  the  mortgaged  premises,  cannot  be  extended 
beyond  the  period  when  the  judgments  under  which  they  purchased  became  liens 
upon  the  land.     (lb.) 

Where  a  mortgagor  sells  the  mortgaged  land  in  separate  parcels  to  different 
purchasers,  none  of  whom  have  any  notice  of  the  mortgage,  the  earliest  purchaser 
who  obtains  his  deed  will  have  a  priority  over  another  purchaser  who  subse- 
quently obtains  a  deed,  but  who  first  gets  his  deed  on  record,  and  on  a  sale  of  the 
lands,  in  a  foreclosure  suit,  the  lands  of  the  latter  will  be  first  sold.  (Ellison  v. 
Pierce,  29  Barb.  333.) 

In  Colby  v.  Rowley,  (4  Ab.  361,)  after  a  sale  of  premises  under  a  judgment  of 
foreclosure,  a  resale  was  ordered,  and  made,  on  account  of  fraud  practised  by  a 
purchaser.  After  the  first  sale,  and  after  the  sheriff's  deed  had  been  given,  but 
before  the  resale,  the  first  purchaser  gave  several  mortgages  upon  the  premises,  to 
different  parties  and  also  a  deed  thereof  to  another  party,  and  several  judgments 
w-ere  docketed  against  him  ;  and  these  mortgages,  and  the  deed,  were  recorded. 
On  a  motion  that  the  mortgagors  and  grantee  be  bound  by  the  resale,  it  was  held 
that  their  liens  were  no  incumbrance  on  the  land  after  the  firet  sale  was  set  aside  for 
fraud ;  and  that  the  court  could  inquire  as  to  the  conveyances,  and  if  they  were  not 
taken  in  good  faith,  and  for  value,  and  without  notice  of  the  fraud,  they  would 
constitute  no  answer  to  the  motion. 

In  Stahl  v.  Charles,  (5  Ab.  34S,)  a  resale  of  moi-tgaged  premises  was  ordered, 
where  there  was  surprise  and  misapprehension  created,  among  the  bidders  at  the 
sale,  by  the  acts  of  the  officers  whose  duty  it  was  to  conduct  the  sale. 

Under  the  terms  of  sale  of  mortgaged  premises,  the  auctioneer  may  put  up  the 
property  again,  if  the  purchaser  does  not  comply  with  the  terms.  But  this  must 
te  done  on  such  notice  that  no  one  will  be  misled  by  it.  (Lentz  v.  Craig,  13  How. 
Pr.  72 ;  S.  C.  2  Ab.  294.)  After  the  property  has  been  struck  off  to  a  bidder,  and 
he  has  left  the  place  of  sale  believing  that  the  sale  to  him  will  be  completed,  and 
that  he  will  have  till  the  next  day  to  paj  the  ten  per  cent  required,  the  auctioneer 
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cannot,  after  proceeding-  to  the  sale  of  another  lot,  again  put  up  for  sale  the  prop- 
erty so  struck  off,  without  a  previous  announcement  that  a  resale  will  take  place 
immediately,  if  the  purchaser  does  not  comply  with  the  terms  of  sale.  (lb.)  In 
Merchanis'  Ins.  Co.  v.  Hinman,  (3  Ab.  455,)  where,  under  a  judgment  of  fore- 
closure, property  fairly  worth  §24,000  was  sold  for  §10,000,  held,  that  this  was 
ground  for  ordering  a  resale ;  especially  where  it  appeared  that  the  property 
consisted  of  eleven  dwelling  houses,  and  they  were  sold  all  in  one  parcel,  instead 
of  being  sold  separately. 

A  party  who  has  no  interest  in  mortgaged  premises,  but  is  personally  liable  for 
a  deficiency  upon  the  sale,  has  no  right  to  ask  for  a  resale,  if  he  is  discharged 
from  liability  to  an  amount  equal  to  the  full  value  of  the  property.  (Bodine  v. 
Edwards,  2  N.  Y.  Leg.  Obs.  231.) 

Where  a  sheriff,  at  a  sale,  makes  an  announcement  as  to  the  title  to  the  land, 
which  is  calculated  to  impair  the  price  that  bidders  would  offer,  and  a  less  price 
is  obtained  than  the  value  of  the  lands,  a  resale  will  be  ordered.  (Marsh  v. 
Ridgway,  18  Ab.  262.) 

The  death  of  the  plaintiff,  after  judgment  entered  in  a  foreclosure  suit,  does  not 
affect  the  powers  of  the  referee  in  proceeding  to  sell  in  pursuance  of  the  decree, 
and  executing  a  deed  to  the  purchaser.  (Lynde  v.  O'JDcmnell,  21  How.  Pr.  34 ; 
S.  C.  12  Ab.  286.) 

A  purchaser  at  a  foreclosure  Sale  having  deposited  a  percentage  on  his  bid  and 
failed  to  complete  the  purchase,  and  a  second  sale  having  been  made  for  a  less 
sum,  the  percentage  so  paid  into  court  will  be  applied  towards  the  deficiency. 
(Willets  v.  Van  Alst,  26  How.  325.)  Where  one  claiming  under  such  defaulting 
purchaser,  as  the  owner  of  the  bid,  becomes  the  owner  of  the  judgment,  and  obtains 
an  order,  in  the  cause,  allowing  him  to  complete  the  purchase,  but  fails  to  do  so, 
to  the  prejudice  of  a  subsequent  incumbrancer,  the  court  has  power  to  postpone 
the  payment  of  the  judgment  out  of  the  proceeds  of  the  second  sale,  and  apply 
the  moneys,  in  the  first  instance,  to  the  satisfaction  of  subsequent  liens.     (lb.) 

Sales  under  decrees  of  foreclosure  may,  under  §  77  of  the  judiciary  act,  by  the 
order  of  the  court,  be  made  by  any  suitable  person  duly  appointed,  instead  of  by 
the  sheriff.  (Knickerbocker  v.  Eggleston,  3  How.  Pr.  130. )  It  is  not  essential  to 
the  validity  of  a  sale  that  the  purchaser  should  sign  the  memorandum  of  sale. 
The  signatui-e  of  the  officer  who  conducts  the  sale  is  sufficient  to  make  it  valid 
under  the  statute  of  frauds.  (Bicknell  v.  Byrnes,  23  How.  Pr.  486.)  But  where 
no  memorandum  is  signed,  the  sale  is  invalid.     (lb. ) 

A  notice  of  sale  of  mortgaged  property  situated  in  the  city  of  New  York,  on  the 
28th  of  December,  published  in  a  daily  paper  on  the  9th,  12th,  16th,  19th,  23d  and 
26th  of  that  month,  complies  with  the  rule  requiring  a  notice  of  sale  to  be  pub- 
lished "for  three  weeks  immediately  previous  to  the  time  of  sale."  (Chamberlain 
v.  Dempsey,  22  How.  356 ;  S.  C.  13  Ab.  421.) 

It  is  no  objection  to  the  regularity  of  the  proceedings,  in  a  foreclosure  suit,  that 
the  place  of  trial  was  in  a  county  other  than  that  in  which  the  mortgaged  prem- 
ises are  situated ;  where  there  has  been  no  motion,  or  demand  made,  to  change 
the  place  first  selected,  and  a  consent  to  the  change,  or  an  order  of  the  court  to 
that  effect.  (Marsh  v.  Lowry,  26  Barb.  197.)  After  judgment,  and  a  sale  of  part 
of  the  property,  a  purchaser  cannot  raise  the  objection  that  the  action  was  not 
tried  in  the  county  where  the  mortgaged  premises  are  situated.     (lb.) 

The  court  will  interfere  to  set  aside  a  judicial  sale,  for  an  inadequate  price, 
where  there  was  accident  and  surprise  on  one  side,  and  advantage  taken  of  it,  on 
the  other,  and  where,  unless  the  court  can  afford  relief,  the  loss  will  be  irrepara- 
ble. (Gould  v.  Gager,  18  Ab.  32 ;  S.  C.  24  How.  440.)  Thus,  where  a  party 
intended  to  appeal,  in  good  faith,  but,  by  mistake  in  the  justification  of  sureties, 
failed  to  obtain  an  effectual  stay  of  proceedings,  and  the  other  party,  without 
giving  him  notice  of  the  defect,  disregarded  the  stay,  and  bid  in  the  property,  for 
himself,  or  as  the  agent  of  another  person,  at  a  great  sacrifice ;  it  was  held,  that 
the  sale  was  properly  set  aside  and  a  resale  ordered.  (lb.  See  also  Parfit  v. 
Warner,  13  Ab.  471.)  Upon  setting  aside  a  sale  in  foreclosure,  for  mistake  and 
inadequacy  of  price,  the  order  should  be  so  framed  as  to  protect  intervening  pur- 
chasers and  mortgagees,  and  insure  the  application  of  the  proceeds  to  the  payment 
of  the  moneys  advanced  by  them ;  and  to  that  end  the  purchase  money  upon  such 
sale  should  be  held,  and  not  distributed,  until  the  further  order  of  the  court,  and 
with  leave  to  apply  for  further  directions.  (lb.) 
A  sale  of  mortgaged  premises  will  not  be  set  aside  because  it  is  made  27  miles 
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from  the  place  of  their  location,  if  in  the  same  county  with  the  premises  ;  nor  for 
an  alleged  improper  refusal  of  the  sheriff  to  adjourn  the  sale,  if  the  papers  do  not 
show  that  he  abused  his  discretionary  power  to  adjourn.     (Haines  v.  Taylor,  3 
How.  Pr.  206.) 

When  a  judgment  of  foreclosure  is  opened,  and  a  sale  vacated,  this  destroys  the 
title  acquired  by  the  purchaser  at  the  sale,  and  that  of  his  grantees.  (Freeman 
v.  Mimns,  15  Ab.  468.) 

Where  service  is  made  by  publication,  in  a  foreclosure  suit,  against  an  absent 
defendant,  and  the  plaintiff  neglects  to  deposit  the  summons  and  complaint  in  the 
post-office,  for  15  days  after  the  order  is  made,  it  will  be  such  an  irregularity  as 
will  entitle  the  purchaser  to  be  relieved  from  completing  his  purchase  of  the 
premises.     (Back  v.  Crussell,  2  Ab.  3S6.) 

On  the  sale  of  land  consisting  of  lots  in  the  city  of  New  York,  the  defendant 
presented  to  the  referee  a  written  request  that  the  comer  lot,  which  was  the  most 
valuable,  should  be  first  sold.  The  referee  disregarded  the  request,  and  sold  it 
in  a  different  order.  Held,  that  the  sale  should  be  set  aside,  and  a  resale 
ordered ;  it  being  shown  that  the  request  was  made  in  good  faith,  and  in  the 
belief  that  it  would  increase  the  amount  realized,  and  there  being  no  good  reason 
why  the  request  should  not  be  granted.  (King  v.  Piatt,  3  Ab.  N.  S.  434 ;  S.  C. 
35  How.  23  ;  37  N.  Y.  155 ;  4  Trans.  Ap.  19.) 

In  Smith  v.  Hermance,  (18  How.  Pr.  261,)  an  appeal  was  taken  on  a  judgmentof 
foreclosure  entered  at  a  special  term,  and  an  undertaking  was  subsequently  filed, 
which  the  plaintiff  returned,  on  the  ground  that  it  was  not  served  in  time.  The 
defendant  thereupon  moved  to  stay  the  pi-oceedings,  and  the  motion  was  denied,  on 
the  ground  that  the  same  was  unnecessary,  as  the  proceedings  were  already  stayed, 
by  the  undertaking,  from  the  time  of  service  ;  notwithstanding  which,  the  plain- 
tiff proceeded  to  sell.  On  motion  to  confirm  the  report  of  sale  the  court  held  that 
the  undertaking,  not  having  been  filed  and  served  with  the  notice  of  appeal,  did 
not  stay  the  proceedings  ;  and  that  the  special  motion  of  the  defendant  for  that 
purpose  should  have  been  entertained ;  and  ordered  the  sale  to  be  vacated,  on 
terms. 

In  Slocum  v.  Glass,  (3  How.  Pr.  178,)  where  a  purchaser,  by  deception  and 
misrepresentation,  took  an  unconscientious  advantage  of  the  mortgagor,  and  then 
refused  to  transfer  the  purchase  to  him,  the  sale  was  set  aside,  and  the  purchaser 
chai-ged  with  all  the  costs  thereof  and  of  the  motion  to  set  aside. 

If  a  party  is  equitably  entitled  to  relief  against  a  sale  in  foreclosure,  his  remedy 
is  by  motion,  addressed  to  the  favor  or  discretion  of  the  court  to  open  the  biddings 
at  the  sale.     (McCotter  v.  Jay,  30  N.  Y.  80.) 

By  well  settled  rules  of  law,  as  well  as  by  the  express  terms  of  our  statute 
authorizing  sales  in  foreclosure,  such  a  sale  passes  all  the  title  of  each  and  every 
of  the  parties  to  the  suit ;  and  the  deed  of  the  sheriff  is  as  effective  as  if  the  mort- 
gagor and  mortgagee  had  united  in  a  deed  conveying  to  the  purchaser  their 
respective  interests  in  the  property  ;  and  is  an  entire  bar  against  all  parties  to  the 
suit.  (Holden  v.  Sackett,  12  Ab.  473.)  Although  there  is  a  suit  pending  between 
the  same  parties,  the  object  of  which  is  to  set  aside  the  mortgage  upon  which  the 
sale  is  made,  this  will  not  discharge  the  purchaser  at  a  foreclosure  sale.  (lb.)  And 
when  a  mortgage  upon  leasehold  premises  is  foreclosed,  and  a  sale  is  had,  thereon, 
the  purchaser  will  not  necessarily  be  discharged  from  his  purchase  because  the 
ground  rent  is  in  arrear,  and  the  lessors  have  given  notice  of  an  intention  to 
re-enter  for  the  non-payment  of  the  rent.     (lb. ) 

The  title  of  a  purchaser  at  a  foreclosure  sale  relates  back  to  the  period  when 
the  mortgage  was  executed,  and  takes  effect  from  that  time.  ( White  v.  Fvans, 
47  Barb.  179.) 

One  who  is  not  made  a  party  to  a  foreclosure  suit  is  not  affected  by  a  judgment 
and  sale  therein,  nor  by  a  deed  given.  ( Ward  v.  Dewey,  7  How.  Pr.  47.)  And  the 
purchaser  at  a  foreclosure  sale  cannot,  before  completing  his  purchase  and  taking 
the  title,  maintain  an  action  in  respect  to  the  premises  sold,  against  any  person 
who  was  not  a  party  to  the  action  in  which  the  judgment  was  rendered.  (Blanco 
v.  Foote,  32  Barb.  535.) 

A  sale  of  real  estate  in  the  city  of  New  York,  by  a  referee,  under  a  decree  of 
foreclosure,  is  valid,  notwithstanding  the  provision  of  section  1,  of  chapter  569, 
Laws  of  1869,  giving  the  exclusive  right  to  make  such  sales  to  the  sheriff ;  that 
provision  being  unconstitutional,  and  void.  (G-askin  v.  Meek,  8  Ab.  N.  S.  312;  S. 
C.  42  N.  Y.  169  ;  7  Ab.'N.  S.   1  ;  55  Barb.  259.)     If  the  parties  acquiesce  in  a 
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decree  which  directs  a  sale  of  mortgaged  premises  in  that  city,  to  be  made  by  a 
referee,  the  purchaser  at  the  sale  will  acquire  a  good  title,  whether  that  provision 
of  the  statute  be  valid  or  not ;  and  he  cannot  refuse  to  complete  his  purchase  on 
the  ground  that  such  direction  in  the  decree,  and  the  sale  by  a  referee  were  ille- 
gal ;  but  upon  motion  of  the  plaintiff,  he  will  be  compelled  to  take  the  title.  (Gas- 
kin  v.  Anderson,  7  Ab.  N.  S.  1  ;  S.  C.  55  Barb.  259.) 

In  case  the  purchaser  at  a  foreclosure  sale  refuses  to  complete  the  purchase,  a 
resale  may  be  ordered  ;  in  which  case,  he  will  be  answerable  for  the.  deficiency ; 
or,  if  the  purchaser  is  responsible,  the  court  may  make  an  absolute  order  that  he 
complete  the  purchase  or  that  an  attachment  issue  against  him.  The  latter  is  the 
proper  course  where  there  is  reason  to  suppose  that  the  purchaser  is  acting  in 
collusion  with  the  mortgagor,  for  the  purpose  of  frustrating  the  sale.  (Graham 
v.  Bleakie,  2  Daly,  55.)  If  the  purchaser  places  his  refusal  to  complete  the 
purchase  upon  the  ground' that  the  title  is  doubtful,  he  can,  when  required  to 
show  cause  why  he  should  not  complete  it,  apply  to  the  court  for  an  order  of 
reference  to  ascertain  whether  a  good  title  can  be  made  ;  and  if;  on  the  coming  in 
of  the  referee's  report,  it  appears  that  there  is  a  defect  in  the  title,  which  cannot 
be  remedied,  or  that  there  is  a  well  founded  doubt  as  to  its  validity,  the  court 
will  not  compel  him  to  complete  the  purchase.  (lb.)  Where  the  court  had 
jurisdiction  of  the  subject  matter,  and  of  the  parties,  a  sale  under  the  judgment 
will  transfer  to  the  purchaser  whatever  title  the  mortgagor  had  in  the  premises, 
even  though  such  judgment  should  be  afterwards  reversed,  or  set  aside  for 
irregularity  or  error,  on  appeal.     (lb.) 

A  sale  under  a  decree  of  foreclosure  is  not  perfect  until  the  day  fixed  by  the 
terms  of  the  sale,  for  the  delivery  of  the  deed.  (Mitchell  v.  Bartlett,  52  Barb. 
319.) 

"When  a  referee,  in  making  a  sale,  expressly  announces  that  he  will  pay  a  prior 
mortgage  out  of  the  proceeds,  and  give  a  clear  title,  although  no  provision  for 
such  payment  is  made  in  the  decree,  parties  who  have  in  good  faith  bid  on  the 
property,  upon  these  terms,  more  than  they  otherwise  would,  and  have  paid  over 
to  the  referee  the  full  amount  of  their  bid,  less  the  amount  of  such  prior  mortgage, 
which  they  assume  to  pay,  cannot  be  compelled,  on  application  of  the  mortgagor, 
to  pay  over  the  latter  sum  to  the  referee,  as  in  completion  of  their  purchase. 
(Hotchkiss  v.  Clifton  Air  Cure,  4  Keyes,  170.)  In  case  of  a  sale  of  mortgaged 
premises  by  a  referee,  under  a  decree  of  foreclosure,  upon  terms  not  authorized 
by  the  decree,  the  proper  remedy  of  the  party  aggrieved  is  to  move  for  an  order 
vacating  the  sale,  and  ordering  a  resale.     (lb.) 

All  that  can  be  done,  upon  a  motion  to  redeem,  made  by  lessees  of  mortgaged 
premises,  after  a  sale  under  a  judgment  of  foreclosure,  is  to  open  the  judgment, 
set  aside  the  sale  and  conveyance,  allow  the  moving  parties  to  put  in  an  answer, 
and  order  a  resale  of  the  property.  But  before  making  such  order,  the  purchaser 
should  have  the  election  of  permitting  the  resale,  or  of  satisfying  the  lease ;  and 
if  he  elects  to  do  the  latter,  the  sale  should  not  be  disturbed.  (Douglass  v.  Wood- 
worth,  51  Barb.  79.)  The  judgment  should  not  be  opened  and  the  sale  set  aside, 
in  such  a  case,  except  upon  the  terms  of  indemnifying  the  purchaser  at  the  fore- 
closure sale,  by  repaying  to  him  the  money  paid  on  the  purchase,  and  all  ex- 
penses incidental  thereto.     (lb.) 

A  resale  of  mortgaged  premises  will  not  be  granted  when  it  is  not  pretended 
that  there  has  been  any  fraud,  misconduct  or  surprise.  (White  v.  Coulter,  3 
N.  Y.  Supr.  Ct.  R.  608.)  On  a  motion  to  set  aside  a  judgment  of  foreclosure  and 
a  sale  thereunder,  it  appeared  that  the  defendants  had  no  defence  to  the  action, 
and  the  mortgagor  knew  it,  and  never  hoped  or  expected  to  succeed  in  the  de- 
fence, and  was  only  seeing  if  the  action  could  not  be  "  staved  off  or  beaten ;"  that 
after  failing  in  his  efforts  to  arrange  the  matter  and  stop  the  foreclosure,  he  de- 
clared that  the  plaintiff  might  "take  the  property  and  go  to  hell  with  it,  and  if 
he  got  anything  out  of  him  (the  mortgagor)  he  would  be  lucky ;"  and  that  he 
disposed  of  a  large  amount  of  property,  and  put  himself  in  a  condition  to  defy,  as 
far  as  possible,  any  judgment  for  deficiency.  He  did  not  show  that  the  judgment 
was  unjust,  or  that  the  new  answer  proposed  to  be  put  in  could  be  sustained  by 
proof,  or  justified  by  the  law,  nor  give  any  reason  why  the  sale  should  be  set 
aside.  The  court  was  satisfied  that  the  allegations  in  such  answer  were  nottrue, 
and  that  the  defendant's  absence  from  the  sale  was  voluntary  and  intentional. 
And  he  did  not  offer  to  bid  more,  upon  a  resale,  although  $15,000  to  $20,000  of 
improvements  had  been  put  upon  the  premises,  since  the  sale.    Held,  that  the 
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As  to  proceedings  for  surplus  moneys  on  a  mortgage  sale,  see  Vol.  I, 
p.  523.(31) 


defendant  was  not  entitled  to  have  the  judgment  set  aside,  and  an  amended  an- 
swer served,  as  a  favor,  for  the  reason  that  he  did  not  show  any  defence,  or  any 
merits.     (lb.) 

Where  a  judgment,  in  a  foreclosure  suit,  directs  a  sale,  and  the  payment,  by 
the  referee,  out  of  the  proceeds,  of  any  liens  for  taxes  or  assessments  upon  the 
premises,  existing1  at  the  time  of  the  sale,  the  customary  article  included  in  such 
cases,  in  the  terms  of  sale,  imposing  upon  the  purchaser  the  burden  of  producing 
to  the  referee  the  proof  of  such  liens,  and  vouchers  for  the  payment  thereof,  is  a 
reasonable  and  proper  one,  and  excuses  the  referee  from  the  duty  of  making 
examination  for  the  existence  and  amount  of  the  liens,  and  from  responsibility  for 
accuracy  therein ;  but  it  does  not  excuse  a  disregard  of  the  judgment.  And  a 
referee,  having  knowledge  that  there  were  liens  existing  at  the  time  of  the  sale, 
is  not  authorized  in  paying  over  the  purchase  money  as  if  there  were  none ; 
although  the  purchaser  fail  to  produce  the  proof  and  vouchers  of  payment.  (Bag- 
ton  v.  Pickersyill,  55  N.  Y.  310.)  The  remedy  of  the  referee,  in  such  a  case,  is 
by  application  to  the  court  for  directions.  (lb.)  An  order  requiring  the  referee, 
appointed  to  sell  mortgaged  promises,  to  convey  by  "  a  valid  and  sufficient  deed," 
requires  a  deed  sufficient  in  form  and  terms  to  make  the  title  obtained  by  it  as 
valid  as  it  is  in  the  power  of  the  referee,  officially,  to  make  it.     (lb.) 

Mortgaged  premises  were  sold,  under  a  judgment  of  foreclosure,  July,  7,  1857. 
The  owner  of  the  equity  of  redemption  was  not  served  personally,  in  the  action, 
but  was,  in  1858,  told  by  her  husband,  who  had  charge  of  her  property,  that  the 
premises  had  been  sold  to  pay  interest,  and  that  there  was  no  relief.  In  the 
summer  of  1870  she  first  learned  all  the  facts  of  the  sale,  and,  in  October,  1871, 
moved  to  have  the  judgment  of  foreclosure,  and  the  sale,  set  aside,  upon  her  pay- 
ing the  mortgage  debt.  Held,  that  it  was  too  late  to  apply  for  an  opening  of  the 
judgment  and  sale.  That  the  notice  given  to  the  owner  of  the  equity  of  redemp- 
tion, in  1858,  was  sufficient  to  put  her  upon  inquiry,  and  imposed  upon  her  the 
duty  of  diligence  in  asserting  her  claim  ;  and  that  after  gaining  full  knowledge  of 
the  facts  in  the  summer  of  1870,  she  was  limited  to  a  year  thereafter,  in  which  to 
make  her  motion ;  and  not  doing  so  within  that  time,  was  guilty  of  laches,  and 
not  entitled  to  succeed.     (Depew  v.  Dewey,  2  N.  Y.  Supr.  Ct.  R.  515.) 

(31)   Surplus  moneys. 

Rule  73  of  the  Supreme  Court  directs  that  all  surplus  moneys,  arising  from  the 
sale  of  mortgaged  premises,  under  any  judgment,  shall  be  paid  by  the  sheriff  or 
referee  making  the  sale,  within  five  days  after  the  same  shall  be  received  and  be 
ascertainable  ;  in  the  city  of  New  York,  to  the  chamberlain  of  the  said  city,  and 
in  other  counties  to  the  treasurer  thereof,  unless  otherwise  specially  directed, 
subject  to  the  further  order  of  the  court ;  and  every  judgment  of  foreclosure  shall 
contain  such  directions,  except  where  other  provisions  are  specially  made,  by  the 
court.  No  report  of  sale  shall  be  filed  or  confirmed,  unless  accompanied  with  a 
proper  voucher  for  the  surplus  moneys,  and  showing  that  they  have  been  paid 
over,  deposited  or  disposed  of  in  pursuance  of  the  judgment. 

Rule  77  directs  that,  on  filing  the  report  of  sale,  in  a  foreclosure  suit,  any  party 
to  the  suit,  or  any  person  who  had  a  lien  on  the  mortgaged  premises,  at  the  time 
of  the  sale,  upon  filing  with  the  clerk  where  the  report  of  sale  is  filed,  a  notice, 
stating  that  he  is  entitled  to  the  surplus  moneys,  or  some  part  thereof,  and  the 
nature  and  extent  of  his  claim,  may  have  an  order  of  reference  to  ascertain  and 
report  the  amount  due  to  him,  or  to  any  person,  which  is  a  lien  upon  such  surplus 
moneys,  and  to  ascertain  the  priorities  of  the  several  liens  thereon ;  to  the  end 
that,  on  the  coming  in  and  confirmation  of  the  report  on  such  reference,  such  fur- 
ther order  may  be  made,  for  the  distribution  of  such  surplus  moneys,  as  may  be 
just. 

The  rule  further  directs  that  every  party  who  appeared  in  the  cause,  or  who 
shall  have  filed  such  notice,  previous  to  the  entry  of  the  order  of  reference,  shall 
be  entitled  to  the  service  of  a  notice  of  the  application  for  the  reference,  and  to 
attend  on  such  reference,  and  to  the  usual  notices  of  subsequent  proceedings  rela- 
tive to  such  surplus.     But  if  such  claimant  has  not  appeared,  or  made  his  claim 
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by  an  attorney  of  the  court,  the  notice  may  be  served  by  putting-  the  same  in  the 
post-office,  directed  to  the  claimant  at  his  place  of  residence,  as  stated  in  the  no- 
tice of  his  claim.  Notice  must  be  given  to  any  person  having  an  unsatisfied  lien 
on  the  moneys,  in  such  manner  as  the  court  shall  direct. 

On  the  foreclosure  of  a  mortgage,  the  surplus  moneys  brought  into  court  are 
subject  to  its  jurisdiction  as  a  court  of  equity.  (Sleight  v.  Meed,  9  How.  Pr.  278  ; 
S.  (J.  affirmed,  18  Barb.  159.) 

Where  land  is  sold  under  a  judgment,  and  the  surplus  moneys  are  brought 
into  court,  creditors  having  liens  upon  the  land  subsequent  to  the  judgment  have 
the  same  lien, upon  the  surplus  moneys,  arising  from  the  sale  thereof,  that  they 
had  upon  the  land,  before  the  sale.  (Averill  v.  Loucks,  6  Barb.  470.)  Such  liens 
are  transferred  from  the  land  to  the  surplus  ;  and  such  surplus  must  be  applied 
to  the  discharge  of  such  liens,  according  to  the  order  of  their  priority.  (lb.) 
Where  mortgaged  premises  are  sold  under  a  prior  mortgage,  the  surplus  arising 
from  the  sale  belongs  to  the  mortgagees  in  the  second  mortgage,  rather  than  to 
judgment  creditors  of  the  mortgagor,  although  their  judgments  bear  date  prior 
to  the  second. mortgage.     (Talinan  v.  Farley,  1  Barb.  280.) 

Claims,  however  equitable,  which  are  not  matured  into  liens,  under  which  the 
property  can  be  charged  in  execution,  and  sold  without  further  adjudication, 
cannot  be  taken  into  consideration  by  the  referee,  on  an  order  of  reference  to 
ascertain  the  claims  to  surplus  moneys.  (King  v.  West,  10  How.  Pr.  333  ;  Musted 
v.  Da/tin,  17  Ab.  137.) 

Where  premises  subject  to  a  prior  mortgage  are  sold  under  judgments  against 
the  mortg-agor,  and  are  bid  off  by  judgment  creditors,  the  latter  are  entitled  to  the 
surplus  moneys  arising  from  a  sale  of  the  premises  under  a  decree  for  the  fore- 
closivre  of  the  prior  mortgage  ;  in  preference  to  the  holder  of  a  junior  judgment 
upon  which  no  sale  has  been  had.  (Shepard  v.  O'Neil,  4  Barb.  125.  And  see 
Husted  v.  Dakin,  17  Ab.  137.) 

An  unregistered  mortgage  is  entitled  to  preference  over  a  subsequent  docketed 
judgment.  (Thomas  v.  Kelsey,  30  Barb.  268.)  A  prior  judgment,  confessed  by 
two  partners  in  a  firm  consisting  of  three  members,  for  the  purpose  of  securing  a 
partnership  debt,  is  a  lien  upon  the  interest  of  the  two  in  the  partnership 
property ;  and  is  entitled  to  priority  in  payment  out  of  the  surplus  moneys 
arising  from  a  sale  of  the  property  under  a  mortgage,  over  subsequent  judgments 
recovered  against  all  the  members  of  the  firm.  (Stevens  v.  Bank  of  Central  Mew 
York,  31  Barb.  290.)  In  such  a  case,  the  rights  of  the  parties  must  be  determined 
by  the  priority  of  their  legal  liens ;  and  the  holder  of  the  prior  judgment  will  be 
entitled  to  two-thirds  of  the  fund,  and  the  subsequent  judgment  creditors  to  one- 
third,     (lb.) 

Where  there  are  several  mortgages  upon  the  same  premises,  the  mortgage  first 
recorded  is  presumptively  the  prior  lien.  (Freeman  v.  Schroeder,  43  Barb.  618  ; 
S.  C.  29  How.  263.)  But  this  presumption  may  be  overcome  by  proof  that  such 
mortgage  was,  by  verbal  agreement  between  mortgagor  and  mortgagee,  not  to 
become  operative  until  the  whole  consideration  was  paid,  and  that  the  subsequent 
mortgage  was  delivered  and  recorded  before  such  payment.     (lb.) 

Parties  failing  to  establish  their  claims  to  surplus  moneys  arising  from  a  mort- 
gage sale  will  be  charged  with  the  unnecessary  costs  that  have  been  incurred  in 
the  litigation  of  the  claims.  (Lawton  v.  Soger,  11  Barb.  349  ;  Bevier  v.  Sehoon- 
maker,  29  How.  422.) 

The  surplus  moneys  arising  on  a  sale  of  land  under  a  judgment  of  foreclosure 
stand  in  the  place  of  land,  in  respect  to  those  having  liens  upon,  or  vested  rights 
therein ;  and  the  widow  of  the  owner  of  the  equity  of  redemption  is  entitled  to 
dower  in  the  surplus,  as  she  was  in  the  land,  before  the  sale.  (Matthews  v.  Duryee, 
45  Barb.  69  ;  S.  C.  17  Ab.  256  ;  BlyderJmrgh  v.  Northrop,  13  How.  Pr.  289.)  And 
the  widow's  right  of  dower  is  not  barred  by  her  neglect  or  omission  to  assert  her 
claim,  in  the  foreclosure  suit ;  although  she  was  made  a  party  thereto.  (lb.)  It 
makes  no  difference,  as  to  the  right  of  the  widow  to  dower  in  such  surplus, 
whether  the  foreclosure  and  sale  took  place  -before,  or  after,  the  death  of  her 
husband ;  since  the  inchoate  right  of  dower  of  the  wife  is  as  much  entitled  to  pro- 
tection as  the  perfected  or  vested  rights  of  the  widow.  (Matthews  v.  Duryee,  4 
Keyes,  525 ;  S.  C.  45  Barb.  69 ;  17  Ab.  256.)  But  where  a  wife  united  with  her 
husband,  in  a  conveyance  of  land  upon  which  there  was  a  purchase  money  mort- 
gage, and  the  same  was  afterwards  foreclosed,  it  was  held  that  as  between  the 
wife  and  strangers  to  the  conveyance,  she  was  not  entitled  to  dower  in  the  surplus. 
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(Elitiendorf  v.  Lockwood,  4  Lans.  393.  See  Malony  v.  Horan,  12  At>.  N.  S.  289.) 
A  widow  who,  upon  an  application  for  surplus  moneys  arising-  from  a  sale  under 
a  judgment  of  foreclosure,  accepts  a  gross  sum  in  satisfaction  of  her  dower  light, 
is  not  chargeable,  pro  rata,  with  the  legal  commissions  and  charges  of  the  city 
chamberlain,  for  receiving  and  paying  out  the  money ;  nor  with  the  referee's 
fees  and  costs  of  proceedings  upon  the  application ;  bat  is  entitled  to  the  whole 
sum  found  due,  free  of  all  charges,  costs,  etc.  (Campbell  v.  Erving,  43  How.  258.) 
Where  a  wife  joins  with  her  husband  in  a  mortgage  of  his  lands,  and  he  dies  after 
a  sale  in  foreclosure,  and  after  confirmation  of  the  report  of  such  sale,  she  will  be 
entitled  to  any  amount  by  way  of  dower,  out  of  any  balance  of  the  avails  of  the 
sale.     (Frost  v.  Peacock,  4  Edw.  678.) 

Where  the  real  estate  of  a  deceased  debtor  has  been  sold  under  a  judgment  of 
foreclosure,  and  there  is  a  surplus  fund  in  court,  the  claim  of  a  creditor,  who  has 
proved  his  claim  before  the  surrogate  and  obtained  a  decree,  will  be  protected 
over  that  of  a  legatee  of  the  deceased.  (Clark's  Case,  15  Ab.  227.  See  iY.  Y.  Life 
Ins.  &  Trust  Co.  v.  Vanderbilt,  12  id.  458.) 

A  lessee  for  years,  of  mortgaged  premises,  holding  under  a  lease  containing  a 
covenant  of  quiet  enjoyment,  upon  foreclosure  and  sale  under  the  mortgage,  is 
entitled  to  receive,  out  of  surplus  moneys,  the  value  of  the  use  of  the  premises  for 
the  remainder  of  his  term,  less  the  rents  reserved  and  other  payments  to  be  made 
by  him,  under  the  lease.  (Clarkson  v.  Skidmore,  46  N.  Y.  297  ;  S.  C.  2  Lans.  238.) 
By  being  made  a  party  to  the  foreclosure  suit,  he  is  not  concluded  as  to  the  value 
of  the  fee,  by  the  amount  the  premises  brought  at  the  sale  ;  nor  is  he  limited  to  a 
percentage  thereon,  in  fixing  the  rental  value.  The  right  granted  to  the  lessee, 
by  the  lease,  is  an  interest  in  the  premises,  capable  of  being  sold  and  transferred, 
and  has  precedence  of  the  estate  of  the  lessor,  and  is  an  incumbrance  upon  the  land 
to  the  extent  of  the  lessor's  interest.  The  lessee  having-  this  right  of  priority 
over  the  lessor,  is  interested  only  in  seeing  that  the  property  produces  sufficient 
to  cover  his  interest.  He  has  no  interest  or  duty  to  create  a  fund  for  the  benefit 
of  the  lessor ;  and  if  the  premises  are  sold  for  less  than  their  value,  the  loss  must 
fall  upon  the  latter.     (lb. ) 

The  owner  of  the  equity  of  redemption  of  premises  sold  on  foreclosure,  when 
not  made  a  party  to  the  suit,  and  having  in  nowise  notice  of  its  pendency,  or  of 
the  proceedings  in  it,  cannot  be  made  to  bear  the  loss  resulting  from  a  resale, 
made  necessary  by  negligence  in  the  conduct  of  the  action  ;  more  especially  where 
the  vitiating  defect  is  the  omission  to  make  him  a  party.  Hence,  no  portion  of 
such  loss  can  be  deducted  from  his  interest  in  surplus  moneys  arising  from  the 
second  sale.     (Rayner  v.  Selmes,  52  N.  Y.  579.) 

On  foreclosure  of  a  mortgage,  made  prior  to  a  lease,  the  latter  containing  no 
covenant,  express  or  implied,  except  one  against  the  lessor's  own  acts,  and  this 
being  subject  to  the  mortgage,  the  lessor  is  entitled,  as  against  the  lessee,  to  the 
surplus  moneys.     (Burr  v.  Stentou,  43  N.  Y.  462;  S.  C.  52  Barb.  377.) 

Where  it  does  not  appear  that  a  person  who  was  in  possession  of  mortgaged 
premises  claiming  to  have  an  equitable  interest  therein,  prior  to  the  mortgage, 
was  a  party  to  a  suit  brought  to  foreclose  such  mortgage,  the  purchaser  at  the 
master's  sale  will  be  presumed  to  have  bid  upon  the  property  with  reference  to 
such  claim  of  the  tenant  in  possession  ;  and  it  will  be  presumed  that  the  amount 
of  the  proceeds  of  the  sale  were  diminished  pro  tanto.  Accordingly,  the  tenant 
will  have  no  claim  upon  the  surplus  moneys  arising  from  the  sale  of  the  mort- 
gaged premises,  under  the  decree  of  foreclosure ;  such  proceeds  not  having' 
been  produced  by  a  sale  of  the  equitable  interest  of  the  tenant,  in  the  premises. 
(DeRuyter  v.  Trustees  of  St.  Peter's  Church,  2  Barb.  Ch.  555.) 

When,  at  the  time  of  the  sale  of  mortgaged  premises  under  a  deci-ee  of  foreclo- 
sure, the  equity  of  redemption  therein  is  owned  by  a  minor,  and  a  surplus  arises 
from  the  sale,  his  interest  therein  is  deemed  real  estate,  and  will  be  disposed  of  as 
such,  at  his  death,  if  he  dies  under  age.  Such  surplus  will  not  be  converted  into 
personalty,  even  when  it  has  been  invested  by  the  court  in  personal  securities,  for 
the  benefit  of  the  infant.     (Sweezy  v.  Tliayer,  1  Duer,  286.) 

Where  a  person  buys  a  portion  of  lands  mortgaged,  and  there  is  a  surplus,  on 
foreclosure,  he  will  not  be  allowed,  thereout,  the  amount  he  paid,  but  only 
as  much  as  his  portion  contributed  to  the  sale.  (Frost  v.  Peacock,  4  Edw. 
678.) 

A  mortgagee  is  not  responsible  to  other  incumbrancers,  for  the  application  of  a 
surplus  remaining,  on  a  sale  of  the  property,  after  satisfying  his  mortgage,  with- 
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out  actual  notice  of  the  existence  of  other  incumbrances.     (McLean  v.  Lafayette 
Bank,  4  McLean,  430.) 

In  Michigan,  the  surplus  arising1  from  a  sale  on  foreclosure  is  deemed  person- 
alty, and  the  personal  representatives  of  the  owner  of  the  equity  of  redemption, 
■who  dies  previous  to  the  sale,  are  entitled  to  be  heard  on  a  petition  for  such  sur- 
plus. (Smith  v.  Smith,  13  Mich.  258.)  Parties  made  defendants  as  being  inter- 
ested in  the  equity  of  redemption,  or  incumbrancers  since  the  mortgage,  are  enti- 
tled to  notice  of  the  presentation  of  a  petition  for  surplus  moneys  arising  on  a 
sale.     (lb.) 

By  the  act  of  the  legislature,  of  April  23, 1867,  (Laws  of  1867,  ch.  658,)  it  is  pro- 
vided that  whenever  there  shall  remain  any  surplus  money  arising1  from  the  sale 
of  any  lands  or  real  estate,  of  which  any  deceased  person  died  seized,  by  virtue 
of  any  mortgage  or  other  lien  thereon,  given  by  or  obtained  against  such  person, 
during  life,  the  person  or  corporation  making  such  sale,  or  the  person  holding  the 
same,  shall  pay  over  such  surplus  money  to  the  surrogate  of  any  court  having 
jurisdiction  to  entertain  an  application  for  the  sale,  mortgaging  or  leasing  of  the 
real  estate  of  a  deceased  person,  for  payment  of  debts,  within  thirty  days  after 
making  such  sale,  or  within  thirty  days  after  the  passage  of  said  act ;  and  the 
surrogate's  receipt  for  the  same  shall  discharge  such  person  or  corporation  from 
all  liability  on  account  of  such  moneys.     (§  1.) 

By  §  2,  as  amended  in  1870,  (Laws  of  1870,  ch.  170,)  it  is  provided  that  the  sur- 
rogate, to  whom  such  surplus  moneys  shall  be  paid,  shall,  upon  the  application 
of  any  person  entitled  thereto,  or  to  any  part  or  share  thereof,  by  petition  duly 
verified  by  the  oath  of  the  applicant,  and  by  such  other  proof  as  shall  be  required 
by  the  surrogate,  stating  the  name  or  names,  and  residence,  of  the  party  or  par- 
ties entitled  thereto,  or  to  any  part  or  share  thereof,  and  also  describing  the  prem- 
ises so  sold,  make  distribution  of  the  said  surplus  moneys  to  the  party  or  parties 
entitled  thereto,  in  the  same  manner,  by  like  proceedings  and  with  like  effect,  as 
moneys  derived  from  the  sale  of  real  estate,  made  by  order  of  the  surrogate  under 
and  by  virtue  of  existing  provisions  of  law,  are  required  to  be  distributed. 

The  amendatory  act  contains  further  provisions,  as  to  the  mode  of  proceeding 
before  the  surrogate.     (§§  2,  3,  4,  5.) 

It  has  been  decided  that  where  the  mortgagor  is  dead,  the  supreme  court  has 
power  to  distribute  the  surplus  moneys  on  a  mortgage  foreclosure,  among  the 
persons  entitled  ;  and  will  not,  therefore,  direct  the  county  treasurer,  in  whose 
hands  such  surplus  is,  to  pay  the  same  to  the  surrogate  under  the  above  men- 
tioned act  of  1867.     (Loucks  v.  Van  Allen,  11  Ab.  N.  S.  427.) 

The  plaintiff,  in  a  foreclosure  suit,  has  the  same  right  to  present  and  establish 
a  claim  to  the  surplus  moneys,  as  a  defendant,  or  any  other  person  ;  and  he  is  not 
required  to  establish,  beforehand,  all  the  claims  he  may  have  upon  the  mortgaged 
premises.     (Field  v.  Hawkhurst,  9  How.  Pr.  75.) 

The  parties  or  claimants  must  verify  their  claims,  in  the  same  manner  as  cred- 
itors coming  in  under  a  decree  are  required  to  do  ;  and  the  referee  may  examine 
them  on  oath,  touching  their  respective  claims.  (HwZburt  v.  McKay,  8  Paige, 
651.) 

Where  B.  loaned  money  to  the  owner  of  the  equity  of  redemption  of  mortgaged 
premises,  to  pay  off  a  prior  but  second  mortgage  thereon,  and  took  a  mortgage 
upon  the  premises,  as  a  security  for  the  repayment  of  the  loan,  and  in  con- 
sequence of  the  false  representations  of  the  mortgagor  that  there  was  no  other 
incumbrance  upon  the  premises,  except  the  two  prior  mortgages,  B.  neglected  to 
take  an  assignment  of  the  second  mortgage  to  protect  himself  against  the  assign- 
ment of  a  judgment,  which  was  in  fact  a  lien  upon  the  premises,  but  subordinate 
to  the  lien  of  the  first  and  second  mortgages ;  it  was  held,  that  the  equity  of  B.  to 
be  paid  the  amount  of  his  mortgage,  out  of  the  surplus  proceeds  of  a  sale  of  the 
premises,  upon  a  foreclosure  of  the  second  mortgage,  was  equal  to  that  of  the 
owner  of  the  judgment ;  although  by  the  fraud  of  the  mortgagor,  the  judgment 
creditor  had  obtained  a  legal  priority.  And  B.  having  obtained  a  master's  report 
in  his  favor,  and  a  payment  of  his  mortgage  out  of  the  surplus  moneys,  under  a 
regular  order  of  the  court,  in  consequence  of  the  neglect  of  the  judgment  creditor 
to  give  notice  of  his  claim  in  time ;  it  was  further  held  that  B.  was  entitled  to  re- 
tain the  money,  which  he  had  then  become  legally  entitled  to,  by  his  superior 
vigilance.  (Burchard  v.  Phillips,  11  Paige,  66.)  Where  the  surplus  moneys 
arising  from  the  sale  of  mortgaged  premises  have  been  paid  to  a  junior  incum- 
brancer, under  a  regular  order  of  the  court,  founded  upon  a  master's  report,  in 

621 


]85  PROCEEDINGS  IN  SPECIAL  CASES.  [Book  V. 

consequence  of  the  neglect  of  a  prior  incumbrancer  to  give  notice  of  his  claim  in 
due  time,  it  is  too  late  for  the  latter  to  obtain  relief  Toy  a  summary  application  to 
the  court,  in  the  foreclosure  suit.  But  so  long  as  the  surplus  fund  l-emains  in,  or 
under  the  control  of,  the  court,  it  is  competent  for  such  court  to  let  in  the  prior 
incumbrancer  to  assert  his  claim  to  the  surplus  moneys,  where  his  neglect  to  tile 
his  claim  thereto  in  season  is  satisfactorily  accounted  for.  (lb.)  When  a  fund  in 
the  court  of  chancery  has  been  paid  out  to  a  person  not  entitled  to  it,  under  an 
order  irregularly  obtained,  the  court  has  jurisdiction,  by  a  summary  proceeding, 
to  compel  the  party  to  restore  the  fund,  thus  improperly  obtained  without  the 
authority  of  the  court.     (lb.) 

Claims  upon  surplus  moneys  arising  from  the  sale  of  mortgaged  premises, 
must  be  settled  upon  the  usual  order  of  reference,  after  such  moneys  have  been 
brought  into  court ;  in  order  to  enable  judgment  creditors,  and  others,  to  file 
their  claims  to  the  same,  as  prescribed  by  the  rules  of  the  court.  {Snyder  v. 
Stafford,  11  Paige,  71.)  "Where  there  are  conflicting  claims  of  junior  judgment 
creditors,  to  the  surplus  moneys,  such  creditors  should  apply  to  the  court, 
previous  to  the  sale  under  the  decree,  for  directions  that  the  premises  may  be 
sold  in  such  manner  as  will  enable  them  to  settle  their  respective  rights,  upon  the 
reference,  as  to  the  surplus  proceeds  of  such  premises.     (lb.) 

On  a  reference  to  ascertain  the  liens  and  priorities  upon  surplus  moneys,  no 
claims  are  to  be  considered,  unless  they  subject  the  estate  to  sale  on  execution 
without  any  further  order  of  the  court.     (King  v.  West,  10  How.  Pr.  333.) 

Where  surplus  moneys  arise  upon  the  foreclosure  of  several  mortgages,  and 
they  are  claimed  by  judgment  creditors  having  the  first  liens  upon  both  of  two 
such  funds,  by  a  mortgage  creditor  having  a  hen  on  only  one  fund,  and  that  lien 
subsequent  to  such  judgment  creditor,  and  also  by  other  judgment  creditors 
having  liens  upon  both  funds,  but  their  liens  are  subsequent  both  to  the  first 
mentioned  judgment  creditors  and  to  the  mortgage  creditor, — the  judgments  prior 
to  the  mortgage  are  to  be  paid  out  of  the  fund  not  subject  to  the  mortgage ;  if 
that  fund  is  not  sufficient  to  pay  them,  the  balance  is  to  be  paid  prior  to  the 
mortgage,  out  of  the  fund  on  which  the  mortgage  is  a  lien  ;  the  mortgage  is  next 
entitled  to  payment  out  of  the  surplus  funds  on  which  such  mortgage  was  a  hen ; 
and  the  subsequent  judgment  creditors  are  entitled  to  payment  only  after  the 
payment  of  the  prior  judgment  creditors  and  the  mortgage  creditors.  (New  York 
Life  Iiis.  &  Trust  Co.  v.  Vanderhilt,  12  Ab.  458.)  The  fact  that  the  holder  of  such 
mortgage  took  it  by  assignment  after  the  recovery  of  the  subsequent  judgments, 
does  not  affect  the  question  of  priority.     (lb.) 

Any  surplus  arising  from  the  sale  of  mortgaged  premises,  after  the  payment 
'of  the  mortgage  debt,  may,  in  the  absence  of  any  other  contesting  creditor,  be 
applied  to  the  payment  of  another  debt,  owing  by  the  mortgagor  to  the  assignee 
of  the  mortgagee  who  foreclosed  the  mortgage ;  where  the  validity  and  amount 
of  such  debt  has  been  previously  ascertained  by  a  referee  appointed  for  that 
purpose.  (Beekman  Fire  Ins.  Co.  v.  First  Meth.  Epis.  Church,  29  Barb.  658 ; 
S.  C.  18  How.  Pr.  431.)  Where  an  insurance  company,  incorporated  under  the 
laws  of  this  state,  is  authorized  by  those  laws  to  invest  money  upon  bond  and 
mortgage,  and  it  has  taken  an  assignment  of  a  bond  and  mortgage,  it  will  have  a 
right  to  purchase  a  claim  against  the  mortgagors,  and  may  have  the  amount  paid 
out  of  the  surplus  money  which  may  arise  upon  a  sale  of  the  mortgaged  premises 
on  a  foreclosure  of  such  mortgage.     (lb.) 

Where  there  is  a  surplus  remaining  after  paying  the  amount  due  on  a  fore- 
closure decree,  a  party  whose  judgment  was  the  next  hen  after  the  mortgage  will 
be  preferred  to  other  subsequent  judgment  creditors,  where  it  appears  that  the 
first  judgment  was  illegally  vacated,  but  that  the  order  itself  was  reversed,  before 
the  distribution  of  such  surplus.  (King  v.  Han-is,  30  Barb.  471  ;  S.  C.  affirmed, 
34  N.  Y.  330.) 

A  judgment  which  is  the  oldest  lien  on  the  equity  of  redemption  of  mortgaged 
premises  must  first  be  paid,  out  of  the  surplus  moneys  arising  on  the  sale  under 
the  mortgage ;  notwithstanding  the  plaintiff  may  have  obtained  a  judgment 
against  the  sheriff  for  not  returning  an  execution  issued  on  the  first  judgment,  and 
has  assigned  it  to  a  person  other  than  the  sheriff,  and  the  assignee  applies  for  such 
surplus.  (Lansing  v.  Clapp,  3  How.  Pr.  238.)  In  such  a  case,  the  assignee  must 
show  that  he  is  the  absolute  owner  of  the  judgment,  and  that  it  was  not  assigned 
nominally  and  held  in  trust  for  the  sheriff.  (lb.)  A  judgment  by  confession, 
given  to  the  plaintiffs  to  secure  and  indemnify  them  as  sureties  on  a  guardUn's 
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SECTION   VI. 

EXECUTION  FOR  DEFICIENCY. 

It  has  been  before  stated  that  upon  a  bill  of  foreclosure,  the  court  is 
authorized  not  only  to  direct  a  sale  of  the  mortgaged  premises,  and  to 
compel  the  delivery  of  possession  thereof  to  the  purchaser,  but  also  to 
decree  payment  of  the  balance  of  the  mortgage  debt,  if  any  shall 
remain,  after  a  sale  of  the  premises  ;  and  to  issue  the  necessary  execu- 
tions, as  in  other  cases,  against  other  property  of  the  mortgagor,  or 


bond  executed  by  the  defendant  and  being-  a  lien  npon  the  equity  of  redemption 
of  the  defendant's  mortgaged  premises,  is  entitled  to  surplus  moneys  in  the  order 
of  their  lien,  although  the  plaintiffs  have  not  been  damnified.  Their  lien  is  trans- 
ferred from  the  equity  of  redemption  to  the  surplus  moneys,  and  can  only  be 
divested  by  their  being  discharged  from  their  liability.     (lb.) 

If  a  subsequent  mortgage  is  tainted  with  usury,  it  is  void  as  to  the  holders  of  a 
still  later  mortgage,  and  they  may  set  up  such  usury,  on  a  proceeding  for  the 
distribution,  of  the  surplus.  (Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Bowen,  47. Barb. 
618.) 

A  mortgagee,  who  is  junior  in  lien  to  a  judgment  creditor  of  the  mortgagor, 
upon  whose  execution  the  mortgaged  premises  are  sold,  is  entitled  to  the  surplus 
moneys  to  the  amount  of  his  mortgage ;  although  junior  judgment  creditors  of 
the  mortgagee  may  have  had  executions  in  the  sheriff's  hands  prior  to  and  at  the 
time  of  the  sale ;  the  premises  being  purchased  at  the  sale,  by  the  mortgagee. 
The  statute  relating  to  the  redemption  of  lands  sold  upon  execution  does  not  apply 
to  such  a  case.     (Brewster  v.  Cropsey,  4  How.  Pr.  219.) 

The  fact  that  a  judgment  creditor  of  a  mortgagor  releases  from  the  operation 
of  his  judgment  certain  premises  upon  which  it  is  a  lien  will  not  prejudice  him  or 
his  assignee,  in  respect  to  the  surplus  moneys  arising  from  a  sale  of  mortgaged 
premises  in  foreclosure,  beyond  the  proportionate  part  of  the  judgment  which  the 
released  premises,  in  connection  with  the  mortgagor's  other  real  estate,  ought  to 
pay.  (Frost  v.  Kocm,  30  N.Y.  428.)  "Where  a  purchaser  claims  surplus  moneys 
in  a  foreclosure  suit,  on  the  ground  that  a  prior  judgment,  upon  which  the  mort- 
gaged premises  were  sold,  was  not  a  valid  lien  thereon,  and  yet  he  neither  inter- 
fered to  prevent  the  sale,  by  injunction,  nor  the  consummation  of  the  title  by 
deed,  nor  the  delivery  of  possession  to  the  purchaser,  he  will  be  deemed  guilty  of 
such  laches,  in  the  assertion  of  his  rights  that  he  ought  not  to  be  permitted  to 
enforce  them,  against  such  surplus  moneys.     (lb.) 

"Where  lessees  of  mortgaged  premises  have,  through  misinformation,  suffered 
the  property  to  be  sold,  before  moving,  it  seems  their  remedy  is  to  claim  the  value 
of  their  lease  out  of  the  surplus,  rather  than  by  motion  to  redeem.  (Douglass  v. 
Woodworth,  51  Barb.  79.) 

As  to  the  proceedings  on  a  reference  to  determine  the  disposition  of  surplus 
moneys  arising  from  a  foreclosure  sale.  See  Laws  of  1868,  ch.  804;  ClarJtson  v. 
Skidmore,  2  Lans.  238  ;  Hurlbert  v.  McKay,  8  Paige,  651 ;  Hu.sted  v.  Dakin,  17 
Ab.  137  ;  Mutual  Life  Ins.  Co.  of  N.  Y.  v.  Boioen,  47  Barb.  618. 

The  court  has  authority  to  allow  to  the  parties,  on  an  order  distributing  surplus 
moneys,  a  suitable  compensation,  for  costs  and  disbursements,  to  be  paid  out  of 
the  funds.     (iV.  Y.  Life  Ins.  &  Trust  Co.  v.  VanderUlt,  12.  Ab.  458.) 
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against  his  person.  (Z)  It  has  also  been  observed  that  the  court  may- 
make  a  contingent  decree  for  the  payment  of  such  deficiency,  if  there 
shall  be  any  previous  to  the  sale,  and  without  waiting  until  the  coming 
in  of  the  report  of  sale. (to) 

But  the  master's  report  must  be  filed  and  confirmed  before  an  execu- 
tion can  issue.  For  the  court  has  decided  that  the  filing  of  the  master's 
seport  of  sale,  stating  the  amount  of  the  deficiency  due  to  the  com- 
plainant, is  not  sufficient  to  authorize  the  issuing  of  an  execution  for 
such  deficiency.  As  the  decree  of  foreclosure  and  sale  directs  that  the 
[*Vol.  II,  186]  ^mortgagor  or  other  person  who  is  personally  liable 
for  the  mortgage  debt  shall  pay  the  amount  of  the  deficiency  reported 
due,  upon  the  coming  in  and  confirmation  of  the  report  of  the  master, 
until  such  report  is  confirmed  as  well  as  filed,  the  deficiency  is  not 
payable,  by  the  terms  of  the  decree.  Consequently,  no  execution  can 
issue  against  the  property  of  the  defendant  previous  to  that  time.(w)  (32) 

(Z)  Ante,  p.  173. 
(m)  Ante,  p.  184. 
\n)  Bank  of  Rochester  v.  Emerson,  10  Paige,  115. 


(32)  By  the  8th  Equity  Rule  of  the  United  States  courts,  it  is  provided  that  "Final  • 
process  to  execute  any  decree  may,  if  the  decree  be  solely  for  the  payment  of 
money,  be  by  a  writ  of  execution,  in  the  form  used  in  the  circuit  court  in  suits  at 
common  law  in  actions  of  assumpsit.  An  additional  rule,  made  April  18,  1864, 
provides  that  in  suits  in  equity,  for  the  foreclosure  of  mortgages,  in  the  circuit 
courts  of  the  United  States  courts,  or  in  any  of  the  courts  of  the  territories  hav- 
ing jurisdiction  of  the  same,  a  decree  may  be  rendered  for  any  balance  that  may 
be  found  due  to  the  plaintiff,  over  and  above  the  proceeds  of  the  sale  or  sales,  and 
execution  may  issue  for  the  collection  of  the  same,  as  is  provided  in  the  8th  rule 
(above  mentioned,)  when  the  decree  is  solely  for  the  payment  of  money.  (1  Wal. 
Rep.)  Previous  to  this  last  rule,  an  execution  could  not  be  issued  in  such  a  case. 
(Orchard  v.  Hughes,  1  Wal.  73;  Noo-mn  v.  Lee,  2  Black,  [U.  S.]  499.) 
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CHAPTER,    III. 

BILL  FOR  STRICT  FORECLOSURE  OF  A  MORTGAGE. 

Object  of,  and  effect  of  filing.]  The  object  of  a  bill  for  strict  foreclos- 
ure is  to  obtain  a  decree  for  the  payment  of  the  mortgage  debt  within 
a  short  period  to  be  fixed  by  the  court ;  or  that  in  default  thereof,  the 
mortgagor,  and  all  persons  claiming  under  him,  may  be  barred  and 
foreclosed  of  all  rights  and  equity  of  redemption  in  the  mortgaged 
premises,  and  his  and  their  title  thereto  be  extinguished  and  vested 
in  the  mortgagee,  without  a  sale  thereof.  (1) 

The  ancient  practice  was,  in  all  mortgage  cases,  to  file  a  bill  of  this 
nature  and  procure  a  decree  for  a  strict  foreclosure  of  the  right  to 
redeem,  by  which  means  the  lands  became  the  absolute  property  of 
the  mortgagee  ;  and  such  is  still  the  practice  in  England ;  where  a  bill 
of  foreclosure  merely  is  deemed,  in  ordinary  cases,  the  exclusive  and 
appropriate  remedy.  And  the  courts  of  equity  there  refuse,  except 
in  special  cases,  to  decree  a  compulsory  sale  against  the  will  of  the 
mortgagor ;  though  they  have  departed  from  this  general  rule  in  cer- 
tain cases. (a) 

(a)  i  Kent's  Com.  181.    2  Story's  Eq.  293,  294. 


(1)  Strict  foreclosures  are  not  ordinarily  decreed,  in  New  York,  except  against 
judgment  creditors,  or  persons  similarly  situated,  not  made  parties  to  a  previous 
foreclosure  and  sale  of  the  premises,  who  claim  a  right  to  redeem.  (Bolles  v.  Duff, 
43  1ST.  Y.  469.)  Strict  foreclosure  is  generally  regarded,  in  a  court  of  equity,  as 
a  severe  remedy ;  and  where  a  party  insists  upon  the  forfeiture,  he  must  show 
that  the  decree  clearly  gives  it  to  him.     (lb.) 

In  Illinois,  it  is  held  that  the  usual  mode  of  foreclosing  mortgages  by  ordering 
the  mortgaged  premises  to  be  sold,  is  by  no  means  the  only  method ;  that  where 
the  interests  of  both  parties  require  it,  the  power  of  strict  foreclosure  will  be  ex- 
ercised, but  in  no  other  case.  (Johnson  v.  Donnell,  15  111.  97.)  Such  cases  fre- 
quently arise  ;  as  where  the  mortgagor  is  insolvent,  and  the  mortgaged  premises 
are  not  of  sufficient  value  to  pay  the  debt  and  costs.  (lb.)  A  strict  foreclosure 
will  not  be  allowed  where  there  are  other  incumbrances  on  the  property,  or  cred- 
itors, or  purchasers  of  the  equity  of  redemption.    (Fan-ell  v.  Parlier,  50  111.  274.) 

The  strict  foreclosure  of  a  mortgage,  given  as  collateral  security  for  a  debt,  does 
not,  of  itself,  extinguish  the  debt,  except  to  the  extent  of  the  value  of  the  mort- 
gaged premises.     (Grant  v.  Gfraham,  1  N.  Y.  Leg.  Obs.  75.) 

A  statute  declaring  that  cemetery  lots  shall  not  be  liable  to  sale  on  execution, 
nor  applied  to  the  payment  of  debts,  by  assignment  under  insolvent  laws,  does 
not  preclude  the  mortgaging  of  such  lots,  nor  prevent  a  strict  foreclosure  of  the 
mortgage.     (Lante  v.  Buckingham,  11  Ab.  N.  S.  64.) 
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In  this  state,  the  authority  to  decree  a  sale  of  the  mortgaged  prem- 
ises is  derived  from  the  statute. (b) . 

The  severity  of  the  foreclosure  without  a  sale,  is  mitigated  by  the 
practice  of  enlarging  the  time  to  redeem  from  six  months  to  six  months, 
[*Vol.  II,  187J  *or  for  shorter  periods,  according  to  the  equity  arising 
from  circumstances. (c) 

Upon  a  bill  for  a  strict  foreclosure,  the  estate  becomes  the  property 
of  the  mortgagee  in  the  character  of  a  purchaser ;  and  the  general 
understanding  formerly  was,  that  by  taking  the  pledge  to  himself,  he 
took  it  in  satisfaction  of  the  debt.  But  according  to  the  case  of  Took 
v.  Hartley,(d)  if  the  mortgagee  sells  the  estate,  after  the  foreclosure, 
fairly,  and  for  the  best  price,  he  may  proceed  at  law  against  the  mort- 
gagor, upon  his  bond,  for  the  difference ;  though  he  cannot  have 
recourse  at  law  for  the  deficiency,  so  long  as  he  keeps  the  estate, 
because  the  value  of  it  is  not  ascertained,  and  the  mortgagee  cannot 
say  what  proportion  of  the  debt  remains  due. 

It  has  likewise  been  repeatedly  held  that  an  action  at  law,  by  the 
mortgagee,  after  foreclosure,  for  the  balance  of  the  debt  due  him,  opens 
it,  and  lets  in  the  mortgagor  to  redeem,  (e) 

Chancellor  Kent  states  it  as  being  the  better  opinion  that  after  a 
foreclosure,  with  or  without  a  subsequent  sale,  the  mortgagee  may  sue 
at  law  for  the  deficiency,  to  be  ascertained  in  the  one  case  by  the  pro- 
ceeds of  the  sale  and  in  the  other  by  an  estimate  and  proof  of  the  real 
value  of  the  pledge  at  the  time  of  the  foreclosure. (/) 

"Whether  the  action  at  law  will  open  the  foreclosure  in  equity  and 
let  in  the  equity  of  redemption,  is  an  unsettled  question.  The  weight 
of  English  authority  would  seem  to  be  that  it  opens  the  foreclosure, 
unless  the  estate  has,  in  the  meantime,  been  sold  by  the  mortgagee  ; 
and  then  it  is  admitted  that  the  power  of  re-conveyance  is  gone,  for 
it  would  be  inequitable  to  open  the  foreclosure  against  the  purchaser: (g) 

Parties.]  The  parties  to  a  bill  for  strict  foreclosure  are,  in  general, 
the  same  as  to  a  bill  for  foreclosure  and  sale.  The  complainant  should 
bring  before  the  court  all  persons  who  have  a  right  to  redeem  the 
premises,  and  all  persons  claiming  an  interest  in  the  mortgage  under 
himself.  Therefore,  if  there  are  several  derivative  mortgagees,  they 
must  all  be  made  parties.  (A) 

(6)  See  ante,  p.  171. 

(c)  4  Kent's  Com.  181,  182. 

id)   2  Bro.  125.    S.  C,  Dick.  785. 

(e)   4  Kent's' Com.  182. 

(/)  Id.  183. 

(ff)  M.  ib. 

(ft)  Hobart  v.  Abbot,  2  P.  Wms.  643. 
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If,  however,  a  mortgagee  has  assigned  or  conveyed  away  from  him- 
self not  only  the  money  due  on  the  mortgage,  but  also  the  mortgaged 
premises,  the  assignee  may  foreclose  without  making  the  original 
mortgagee  a  party;  and  upon  the  same  principle  it  may  also  be 
inferred  from  the  case  of  Renwize  v.  Cooper, (i)  that  where  a  mortgagee 
[*Vol.  II,  188]  has  devised  his  ^interest  in  the  mortgage  in  such  a 
manner  as  to  pass,  not  only  the  mortgage  money  but  the  estate  mort- 
gaged, the  devisee  alone  may  foreclose  wuthout  making  the  heir  at  law 
of  the  original  mortgagee  a  party,  unless  he  claims  to  have  the  will 
established  ;(k)  in  which  case  he  must  be  made  a  defendant,  because 
it  has  been  held  that  a  devisee  and  heir  cannot  join  in  the  same  suit, 
even  upon  an  allegation  that  they  have  agreed  to  divide  the  matter  in 
question  between  them.(?) 

But  the  heir  and  the  personal  representatives  may  join;  for  if  the 
mortgage  money  is  paid,  it  will  go  to  the  executor,  and  if  it  is  not 
paid,  and  the  mortgagor  is  forclosed,  the  land  will  go  to  the  heir,  (to) 

The  personal  representative  of  the  mortgagor,  however,  need  not  be 
brought  before  the  court ;  it  is  sufficient  if  the  heir  is  made  a  party,  (n) 

It  has  been  decided  that  a  purchaser  under  a  statute  foreclosure 
may  file  a  bill  to  foreclose  the  equity  of  redemption  of  a  judgment 
creditor  or  subsequent  mortgagee,  and  is  not  bound  to  make  the  mort- 
gagor, or  any  person  whose  equity  is  already  barred,  a  party  to  the 
suit.(o)  But  it  is  doubtful  whether  such  a  bill  is  now  necessary; 
inasmuch  as  the  act  of  1842  respecting  the  foreclosure  of  mortgages 
by  advertisement,  declares  that  a  sale  made  pursuant  to  a  power,  and 
in  the  manner  directed  by  the  statute,  shall  be  a  bar  to  all  subsequent 
liens,  and  operate  as  a  foreclosure  thereof.(p) 

Form  of  bill.]  The  form  of  a  bill  of  this  nature  is  nearly  the  same 
as  that  of  a  bill  for  foreclosure  and  sale.  The  prayer,  however,  is 
different.  A  bill  for  strict  foreclosure  prays  that  an  account  may  be 
taken  of  what  is  due  to  the  complainant  on  his  mortgage,  and  that 
the  mortgagor  may  be  decreed  to  pay  the  amount  found  due,  by  a 
short  day  to  be  appointed  by  the  court ;  or  in  default  thereof,  that  the 
mortgagor,  and  all  persons  claiming  under  him,  may  be  debarred  and 
foreclosed  of,  and  from,  all  rights  and  equity  of  redemption,  in,  or  to, 
the  mortgaged  premises,  etc. 

(i)    Mad.  &  Geld.  371. 

(fc)  Lewis  v.  Nangle,  2  Ves.  631. 

(J)   Cholmondely  v.  Clinton,  1  Tur.  &  Rnss.  104, 116. 

(in)  Freake  v.  Horseley,  2  Freem.  180.    2  Eq.  Ca.  Ab.  77. 

(n)  Dnncombe  Y,  Hansley,  3  P.  Wms.  333,  n.    Bradshaw  V.  Ontram,  13  Ves.  234. 

(o)  Benedict  v.  Gilman,  4  Paige.  60. 

(p)  Laws  of  1S42,  p.  365, }  8. 
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Decree.]  The  proceedings  from  the  filing  of  the  bill  to  the  decree 
are  the  same  as  in  other  cases.  The  decree  directs  a  reference  to  a 
master  to  take  an  account  of  principal  and  interest  due  on  the  mort- 
gage, and  to  tax  the  mortgagee's  costs,  and  directs  that  if  the  same 
are  paid  by  the  mortgagor,  at  such  time  and  place  as  the  master  shall 
fix,  the  mortgagor  is  to  reconvey  the  premises ;  but  orders,  in  default 
[*Vol.  II,  189J  of  ^payment  at  such  time  and  place,  that  the  mortgagor 
is  to  be  absolutely  foreclosed  from  all  equity  of  redemption  in  the 
mortgaged  premises,  (q)  (2) 

If  a  first  mortgagee  files  a  bill  against  the  second  mortgagee  and 
the  mortgagor,  the  decree  gives  the  second  mortgagee  six  months  after 
the  date  of  the  master's  report  to  redeem  the  first  mortgagee,  and  in 
default,  forecloses  such  second  mortgagee.  In  the  event  of  such  fore- 
closure, the  decree  refers  it  back  to  the  master  to  compute  subsequent 
interest,  and  to  tax  subsequent  costs,  and  gives  the  mortgagor  three 
months  after  the  subsequent  report  to  redeem,  and,  in  default,  fore- 
closes him  also ;  whereby  the  estate  becomes  absolute  in  the  complain- 
ant, the  first  mortgagee. (r) 

The  decree  also  directs  that  if  the  second  mortgagee  redeems  the 
complainant,  it  shall  be  referred  to  a  master  to  take  an  account  of  prin- 
cipal and  interest  due  to  such  subsequent  mortgagee,  and  to  tax  his 
costs,  and  to  compute  interest  on  what  he  has.  paid  to  the  complainant 
for  principal,  interest,  and  costs,  and  gives  the  mortgagor  three  months 
after  the  master's  report  to  be  made  thereon,  to  redeem,  and  in  default, 
forecloses  him  in  favor  of  such  second  mortgagee. (s) 

If  a  second  mortgagee  files  a  bill  against  the  mortgagor  and  the 
first  and  third  mortgagees,  the  decree  is  a  reference  to  take  an  account 

(t?)  1  Smith,  402 

(r)  Id  ib. 

(s)  Id.  ib.  * 


(2)  It  is  not  necessary,  on  a  strict  foreclosure,  for  the  decree  to  specify  in  whom 
the  legal  title  to  the  land  shall  be  vested.  The  title  in  the  mortgagee  is  confirmed 
by  barring  the  equity  of  redemption.     (Johnson  v.  Donnell,  15  111.  97.) 

A  decree  of  strict  foreclosure  which  does  not  find  the  amount  due  ;  which  allows 
no  time  for  the  payment  of  the  debt  and  the  redemption  of  the  estate  ;  and  which 
is  final  and  conclusive  in  the  first  instance,  cannot,  unless  authorized  by  some 
special  statute,  be  sustained.     (Clark  v.  Beyburn,  8  Wall.  318.) 

In  the  strict  forelosure  implied  in  the  dismissal  of  a  complaint  to  redeem  on 
default  of  payment,  absolute  title  does  not  pass,  and  the  forfeiture  is  not  complete, 
notwithstanding  the  entering  of  a  decree  that  the  party  be  foreclosed  unless 
within  a  time  named  he  pay  the  sum  fixed,  until  a  final  order  is  granted  and  put 
upon  the  record,  upon  pi-oof  of  non-payment  within  the  time,  actually  dismissing 
the  complaint.     (Bolles  v.  Duff,  43  N.  Y.  469.) 

For  the  form  of  a  judgment  for  strict  .foreclosure,  see  Kendall  v.  Treadwell,  (5 
Ab.  16 ;  S.  C.  14  How.  Pr.  165.) 
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of  principal  and  interest,  and  to  tax  costs  due  to  the  first  mortgagee, 
and  gives  the  complainant  six  months  after  date  of  report  to  redeem 
the  first  mortgagee,  and  in  default  of  the  complainant  so  doing,  dis- 
misses his  bill  with  costs.  And  the  decree  directs,  in  the  event  of  the 
complainant  redeeming,  a  reference  to  take  an  account  of  principal, 
interest,  and  costs,  on  his  mortgage,  and  to  compute  interest  on  what 
the  complainant  paid  to  the  first  mortgagee  ;  and  upon  payment  by 
the  third  mortgagee  or  the  mortgagor  of  such  principal,  interest,  and 
costs,  and  the  amount  paid  to  the  first  mortgagee,  with  interest, 
within  three  months  after  the  report,  the  complainant  is  to  convey  to 
the  one  redeeming  him.  But  in  default,  the  decree  directs  a  foreclos- 
ure in  favor  of  the  complainant,  the  second  mortgagee.  And  in  case 
the  third  mortgagee  redeems,  there  is  a  reference  to  take  an  account 
of  principal  and  interest,  and  to  tax  costs,  and  to  compute  interest  on 
his  payments,  and  in  default  of  the  mortgagor  redeeming  within  three 
months,  the  estate  is  foreclosed.  By  this  mode  of  drawing  the  order, 
if  the  mortgagor  redeems  the  second  mortgagee,  the  third  mortgagee 
must  file  a  new  bill.(^) 

*If  the  mortgagee  is  in  possession,  the  decree  con-  [*Vol.  II,  190] 
tains  a  direction  for  the  master  to  take  an  account  of  the  rents  and 
profits  of  the  mortgaged  premises  received  by  the  complainant,  or  by 
any  other  person  or  persons  by  his  order  or  for  his  use,  or  which  he, 
without  his  wilful  default  might  have  received  thereout ;  and  orders 
that  what  shall  be  found  due  on  such  account  of  rents  and  profits  be 
deducted  out  of  what  shall  be  found  due  to  the  said  complainant  for 
principal,  interest,  and  costs. (u) 

A  decree  of  strict  foreclosure  cannot  be  made  against  an  infant 
without  giving  him  a  day  to  show  cause. (v)  He  will  be  allowed  six 
months  after  he  comes  of  age  to  show  cause  against  the  decree. (w) 

It  is  to  be  observed,  however,  that  in  such  a  case  the  only  cause 
which  can  be  shown  by  the  defendant  is  error  in  the  decree ;  and  it 
has  been  held  that  he  may  not  unravel  the  account,  nor  is  he  so  much 
as  entitled  to  redeem  the  mortgage  by  paying  what  is  due. (a;) 

The  clause  giving  the  infant  a  day  to  show  cause  against  a  decree 
of  foreclosure  after  coming  of  age,  must  be  inserted  in  the  order  for 
making  the  decree  absolute,  as  well  as  in  the  original  decree ;  and  in 

(«)    1  Smith,  404. 

(k)  1  Smith,  404. 

(»)  Booth  v.  ltich,  1  Vera.  295.  Godier  v.  Ashton,  18  Ves.  83.  Williamson  v.  Gordon,  19 
Ves.  114. 

(«>)  Mallack  v  Gallon,  3  P.  Wms.  352. 

(x)  Id.  ib.  Lyne  v.  Willis,  id.  n.  B.  This,  however,  must  not  be  understood  as  applying  to 
cases  where  the  decree  has  been  obtained  by  frand,  or  where  the  infant  claims  by  a  title  par- 
amount to  the  mortgage.    1  Dan.  226,  243.    Lloyd  v.  Barnes,  2  JP.  Wms.  73.    Anon.,  Mos.  66. 
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Williamson  v.  Gordon,{y)  an  order  was  made  upon  motion  for  varying 
a  decree  in  which  the  clause  had  been  omitted,  by  its  insertion. 

If,  however,  the  equity  of  redemption  of  a  mortgaged  estate  comes 
to  a  married  woman,  and  a  bill  is  brought  against  her  and  her  husband 
to  foreclose,  upon  which  a  decree  for  foreclosure  is  pronounced,  the 
wife  is  absolutely  foreclosed,  and  will  hot  be  allowed  time  to  show 
cause  against  the  foreclosure  after  her  husband's  death. (2)  And  where 
a  widow  filed  a  bill  to  set  aside  a  decree  of  foreclosure  pronounced 
against  her  and  her  husband  during  coverture,  and  to  be  let  in  to 
redeem ;  and  the  mortgagee  pleaded  the  proceedings  and  decree  in 
the  former  cause,  the  plea  was  allowed,  (a) 

In  this  state  the  time  allowed  for  redemption,  upon  a  bill  for  strict 
foreclosure  is  not  certain,  but  rests  in  the  discretion  of  the  court,  (b) 

In  the  case  of  Benedict  v.  Gilman,(c)  the  decree  directed  the  defend- 
ants to  elect  to  redeem  within  thirty  days  after  service  of  a  copy  of  the 
[*Vol.  II,  191]  *decree,  and  to  serve  a  written  notice  thereof  upon 
the  solicitor  of  the  complainant.  In  case  such  election  was  made  a 
reference  was  ordered,  to  ascertain  the  amount  due,  upon  the  princi- 
ples declared  in  the  decree.  But  if  such  election  was  not  made,  the 
defendants  were  to  be  strictly  foreclosed. 

Proceedings  in  master's  office.]  According  to  the  English  practice, 
the  complainant,  in  pursuance  of  the  decree,  carries  in  before  the 
master  a  charge,  shortly  stating  the  substance  of  the  mortgage  deed, 
and  concluding  with  a  charge  that  there  is  so  much  due  for  principal 
and  so  much  for  interest,  from  such  a  day  to  such  a  day.  The  master 
also  taxes  his  costs.  The  interest  is  calculated  up  to  the  day  on 
which  the  master  directs  payment  to  be  made.  The  master,  by  his 
report,  finds  what  is  due  for  principal,  interest,  and  costs,  and 
appoints  the  defendant  to  pay  the  amount  to  the  complainant  on  a 
specified  day,  six  months  after  the  date  of  the  report,  at  some  place 
particularly  mentioned,  (d) 

In  taking  an  account  between  mortgagor  and  mortgagee,  or  against 
a  mortgagee  in  possession,  annual  rests  cannot  be  made  by  the  master, 
unless  directed  by  the  decree. (e)  And  where  there  is  an  arrear  of 
interest  to  be  paid  at  the  time  of  the  possession,  the  court  will  refuse 
annual  rests. (/)     Nor  can  interest  be  converted  into  principal,  unless 

(2/)  19  Ves.  114. 

(s)  Mallack  v.  Galton,  3  P.  Wins.  352. 

(a).  Id.  ib. 

(b)  Perine  v.  Dunn,  4  John.  Ch.  Rep.  140. 

(c)  4  Paige,  58. 

(d)  1  Smith,  405. 

(e)  Webber  v.  Hunt,  1  Mad.  13.    Gould  v.  Tancred,  2  Atk.  534. 
(/)  Davis  v.  May,  19  Ves.  384.    Sheppard  v.  Elliot,  4  Mad.  254. 
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there  is  an  agreement  to  make  it  principal. (g)  Neither  can  it  be  con- 
verted into  principal  by  endorsment,  as  against  a  subsequent  incum- 
brancer who  has  given  notice. (h)  But  interest  computed  by  the  mas- 
ter carries  interest.(i) 

It  has  been  already  stated  that  if  the  mortgagee  is  in  possession, 
the  master  will  be  directed  to  take  an  account  of  the  rents  and  profits 
received  by  him,  or  for  his  use,  or  which  might  have  been  so  receiv- 
ed, (k)  If  he  has  gone  into  possession  personally,  he  shall  be  charged 
with  an  occupation  rent.(Z)  This  is  fixed  at  the  full  value. (m)  Or  at 
the  rate  of  rent  which  the  premises,  by  ordinary  care,  would  have 
produced,  exclusive  of  taxes  and  repairs. (n)  As  to  rents  accrued 
before  a  mortgagee  takes  possession  actually  or  by  notice  to  the  tenants 
to  pay  himj  he  cannot  recover  them  against  the  mortgagor.(o) 

*Where  upon  taking  possession,  the  premises  were  [*Vol.  II,  192] 
in  so  ruinous  a  condition  that  no  rent  could  have  been  obtained  for 
them,  and  repairs  had  been  allowed  on  the  ground  of  necessity,  the 
court  charged  the  mortgagee  with  an  occupation  rent  only  from  the 
time  of  the  repairs  being  completed. (p) 

A  mortgagee  cannot  be  allowed  for  a  premium  of  insurance,  unless 
there  is  an  agreement  to  that  effect,  (q)  But  it  seems  that  taxes  are  a 
regular  charge ;  and  if  paid  by  the  mortgagee,  may  be  included  in 
the  master's  report  of  the  amount  due.(r) 

A  mortgagee  or  assignee  of  a  mortgagee  in  pos'session,  is  not  to  be 
allowed  for  his  improvements  in  clearing  wild  land,  but  only  for  neces- 
sary reparations,  etc. ;  and  he  must  account  for  the  rents  and  profits 
received  by  him,  except  such  as  have  arisen  exclusively  from  his  own 
improvements. (s)  He  is  accountable  for  the  profits  really  made,  and 
no  farther,  unless  in  case  of  gross  negligence. (t) 

Proceedings  subsequent  to  master's  report.}  -  The  master's  report  must 
be  filed,  and  regularly  confirmed  by  orders  nisi  and  absolute,  unless 
the  defendant  will  consent  to  confirm  it  absolutely  in  the  first  instance. 
On  the  day  appointed  for  the  payment  of  the  sum  reported  due,  either 
the  mortgagee,  or  some  person  duly  authorized  by  power  of  attorney, 

(?)  Brown  v.  Barkham,  1  P.  Wms.  652. 
(h)  JJigby  v.  Craggs,  2  Eden,  200. 
(i)    1  Smith,  406. 
(k)  Ante,  p.  190. 

(l)    Knowles  v.  Chapman,  Seaton's  Decrees,  149.    Bainbridge  v.  Owen,  2  J.  J.  Marsh.  465. 
(m)  Marony  v.  O'Doa,  1  Ball  &  B.  118.    Trimleston  v.  Hamill,  id.  385. 
in)  Van  Bnren  v.  Olmstearl,  5  Paige.  9. 

(o)  Coleman  v.  St.  Albans,  3  Ves.  32.    Thomas  v.  Brigstocke,  i  Enss.  64.    Mead  v.  Lord 
Orrery,  3  Atk.  244. 
{p)  3  Powell  on  Mortg.  957,  a. 

(?)  Fanre  v.  Winans,  Hopk.  263.    Saunders  v.  Frost,  5  Pick.  259. 
(r)  Id.  ib. 

(s)  Moore  T.  Cable,  1  John.  Ch.  Rep.  385. 
(*)   Robertson  v.  Campbell,  2  Call,  421. 
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must  attend  at  the  place  appointed,  to  receive  the  money,  and  remain 
there  until  the  expiration  of  the  time  fixed.  If  the  mortgage  money- 
is  not  paid,  upon  an  affidavit  of  having  duly  attended,  and  of  the  non- 
payment of  the  money,  the  complainant  is  entitled  to  an  order,  on  a 
motion  of  course,  that  the  defendant  do  from  thenceforth  stand  abso- 
lutely debarred  and  foreclosed  of  and  from  all  right,  title,  suit,  and 
equity  of  redemption  of,  in,  or  to,  the  said  mortgaged  premises.(w) 

Enlarging  time  for  payment.]  If  exceptions  are  taken  to  the  report, 
the  time  will  be  enlarged  until  they  are  disposed  of;  and  this  although 
the  time  has  expired. (v)  And  although  no  exceptions  are  taken,  the 
court,  in  a  proper  case,  has  a  discretion  to  enlarge  the  time  appointed 
by  the  master's  report  for  paying  the  amount  found  due  by  him. 
Under  the  circumstances  of  the  case,  the  court  has  even  gone  so  far  as 
to  make  a  fourth  order  to  enlarge  the  time  ;(w)  although  in  other  cases 
they  have  refused  the  first  application. (x)  The  time  may  be  enlarged 
[*Vol.  II,  193]  *from  six  months  to  six  months,  or  from  three  months 
to  three  months,  upon  equitable  terms,  and  under  the  special  circum- 
stances of  the  case.(y) 

In  order  to  obtain  an  enlargement  of  the  time  for  paying  the  sum 
reported  due,  the  mortgagor  should  serve  a  notice  of  motion  on  the 
solicitor  of  the  complainant,  the  mortgagee ;  and  if  the  court  grants 
the  order  it  is  drawn  up,  referring  it  back  to  the  master  to  compute 
subsequent  interest,  and  to  tax  the  subsequent  costs  of  the  mortgagee, 
and  to  extend  the  time  of  payment  of  the  same,  and  of  the  principal, 
interest,  and  costs  reported  due.  When  it  is  only  referred  back  to  the 
master  to  compute  subsequent  interest,  and  to  tax  costs,  the  report 
need  not  be  confirmed,  (z) 

Where  the  time  fixed  by  the  decree  for  the  payment  of  principal, 
interest,  and  costs,  is  enlarged,  the  court  will  direct  subsequent  inter- 
est to  be  computed  on  the  aggregate  sum  found  due  for  principal, 
interest,  and  costs. (a) 

(u)  1  Smith,  406. 

(»)  Renvoize  v.  Cooper,  1  Sim.  &  Sta.  365. 

{w)  Edwards  v.  Cnnliffe,  1  Mad.  287. 

ix)  Nanny  v.  Edwards,  4  Euss.  124. 

[y)  Perine  v.  Dunn,  4  John.  Ch.  Eep.  140. 

(s)  1  Smith.,  408. 

{a)  Brneie  v.  Wharton,  7  Sim.  483. 
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CHAPTER    IV 

BILL  TO  REDEEM  A  MORTGAGE. 

Nature  of  equity  of  redemption.]  It  is  the  doctrine  of  courts  of 
equity  that  a  mortgage  is  a  mere  security  for  the  debt,  and  only  a 
chattel  interest ;  and  that  until  a  decree  of  foreclosure,  the  mortgagor 
continues  the  real  owner  of  the  fee.  The  equity  of  redemption  is  con- 
sidered to  be  the  real  and  beneficial  estate,  tantamount  to  the  fee  at 
law ;  and  it  is  accordingly  held  to  be  descendible  by  inheritance, 
devisable  by  will,  and  alienable  by  deed,  precisely  as  if  it  were  an 
absolute  estate  of  inheritance  at  law.  (a)  (1) 

Who  may  redeem.']  The  equity  of  redemption  is  not  only  a  subsist- 
ed i  Kent's  Cora.  159. 


(1)  A  subsequent  party  in  interest,  whether  by  way  of  mortgage,  lease  or 
judgment  cannot,  on  a  inotion,  obtain  a  right  to  redeem  and  have  the  property 
conveyed  to  him  by  a  purchaser..  The  only  remedy,  in  such  a  case,  is  by  action, 
seeking  to  enforce  such  right  to  redeem.  (Douglas  v.  Woodworth,  51  Barb.  79.) 
Where  such  a  motion  is  made,  in  a  foreclosure  suit,  after  the  property  has  been 
sold  and  the  deed  delivered  by  lessees  for  a  term  of  years,  alleging  that  they 
were  misled  by  erroneous  information,  all  that  can  be  done  is  to  open  the  judg- 
ment, set  aside  the  sale  and  the  conveyance,  allow  the  lessees  to  put  in  an  answer 
and  order  a  resale  of  the  property,  on  terms  indemnifying  the  purchaser.     (lb.) 

On  a  bill  filed  to  redeem  property,  conveyed  to  the  defendant  by  a  deed  abso- 
lute on  its  face,  a  court  of  equity  will  not  relieve  the  plaintiff  on  mere  proof  of 
the  party's  declarations.  There  must  be  proof  of  fraud,  ignorance  or  mistake, 
or  of  facts  inconsistent  with  the  idea  of  an  absolute  purchase.  (Lowellx.  Barrett, 
1  Busbee  Eq.  50.) 

In  Illinois,  only  such  sales  are  embraced  by  the  statute  allowing  redemptions, 
upon  the  sale,  of  mortgaged  premises,  as  are  made  under  decrees  and  judgments. 
The  statute  has  no  application  to  a  trust  deed.  (Bloom  v.  Van  Rensselaer,  15  111. 
97.) 

In  an  action  by  a  junior  mortgagee,  to  redeem  mortgaged  premises  from  a  sale 
thereof  under  a  decree  of  foreclosure  of  the  equity  of  redemption  on  a  prior  mort- 
gage, it  appeared  that  the  plaintiff  was  not  a  party  to  the  decree,  and  that  he 
held  an  unrecorded  mortgage  at  the  commencement  of  the  foreclosure  suit.  The 
complainant  did  not  aver  that  either  the  holder  of  the  senior  mortgage,  or  the 
purchaser,  had  notice  of  the  unrecorded  mortgage.  Held,  that  the  complaint 
was  bad  on  demurrer.     (Haslock  v.  Barnhieer,  30  Ind.  370.) 

Where  an  action  is  brought  for  the  purpose  of  redeeming  a,  mortgage,  and  a 
decree  is  made,  authorizing  plaintiff  to  redeem  upon  the  payment  of  a  specified 
sum,  and  declaring  that  if  he  fails  so  to  redeem,  his  claim  be  dismissed,  such  dis- 
missal will  operate  as  a  foreclosure  of  the  mortgage.  (Beach  v.  Cooke,  28  N.  Y. 
508  ;  S.  C.  39  Barb.  360.) 
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ing  estate  and  interest  in  the  land  in  the  hands  of  the  heirs,  devisees, 
assignees,  and  representatives  (strictly  so-called)  of  the  mortgagor ;  but 
it  may  also  be  asserted  by  any  other  persons  who  have  acquired  any 
[*Vol.  II,  194]  *interest  in  the  lands  mortgaged,  by  operation  of  law, 
or  otherwise  in  privity  of  title,  (b)  Such  persons  have  a  clear  right  to 
disengage  the  property  from  all  incumbrances,  in  order  to  make  their 
own  claims  beneficial  or  available.  Hence  a  tenant  for  life,  a  tenant 
by  the  curtesy,  a  jointress,  a  tenant  in  dower  in  some  cases,  a  rever- 
sioner, a  remainderman,  a  judgment  creditor,  a  tenant  by  elegit,  and 
indeed  every  other  person,  being  an  incumbrancer,  or  having  a  legal 
or  equitable  title  or  lien  thereon,  may  insist  upon  a  redemption  of  the 
mortgage ;  in  order  to  the  due  enforcement  of  their  respective  claims 
and  interests  in  the  land.(c)  Even  a  person  claiming  under  a  prior  or 
subsequent  voluntary  conveyance  may,  as  against  the  mortgagee, 
redeem. (d)  When  any  such  person  does  so  redeem,  he  becomes  sub- 
stituted to  the  rights  and  interests  of  the  original  mortgagee  in  the 
land.(e)  (2) 

The  redemption  must  be  of  the  entire  mortgage,  and  not  by  parcels. 

(Z>)  4  Kent's  Com.  1G2.    2  Story's  Eq.  291. 

(c)  2Storv's  Eq.  291. 

(d)  2  Fonb.  Eq.  B.  3,  cli.  1,  §  8,  and  note  (p.) 

(e)  2  Story's  Eq.  291. 


(2)  Who  may  redeem  ;  and  in  what  cases. 

The  owner  of  the  equity  of  redemption  is  not  entitled  to  redeem  the  mortgaged 
premises,  after  the  same  have  been  put  up  and  sold  under  the  decree,  although 
the  mortgagee  becomes  the  purchaser,  at  the  sale.     (Brown  v.  Frost,  10  Paige,  243.) 

The  assignees  of  a  term  of  years  may,  to  protect  their  estate,  redeem  a  mort- 
gage, covering  the  premises,  given  by  their  lessor  prior  to  the  lease  ;  and  it  will 
make  no  difference  if  the  leasehold  premises  consist  of  but  a  part  of  the  lands 
covered  by  the  mortgage.     (AverlU  v.  Taylor,  8  N.  Y.  44.) 

After  the  death  of  a  mortgagor,  his  heirs  are  the  persons  primarily  liable  for 
any  unpaid  balance  due  upon  the  mortgage  ;  and  they  alone  can  ask  to  redeem, 
and  have  the  mortgage  canceled  and  satisfied.  An  action  for  that  purpose  cannot 
be  brought  by  the  administrator  of  the  mortgagor.  (Sutherland  v.  Rose,  47  Barb. 
145.) 

"Where  a  judgment  debtor,  subsequent  to  the  docketing  of  the  judgment,  acquires 
title  to  real  estate,  and  executes  and  delivers  to  his  grantor  a  mortgage  upon  the 
premises,  to  secure  a  part  of  the  purchase  money,  and  such  mortgage  is  foreclosed, 
and  the  premises  sold,  the  judgment  creditor  may,  notwithstanding  the  sale  in  the 
foreclosure  suit,  sell  the  interest  of  the  judgment  debtor  in  the  premises,  under  an 
execution  issued  upon  his  judgment ;  and  a  purchaser  at  the  latter  sale,  upon 
receipt  of  the  sheriff's  deed,  may  bring  an  action  against  the  first  purchaser,  for 
the  redemption  of  the  premises ;  and  will  be  allowed  to  redeem  upon  such  terms 
as  may  be  equitable.     ( Winebrener  v.  Johnson,  7  Ab.  N.  S.  202.) 

The  right  of  redempton  of  a  junior  incumbrancer  cannot  be  cut  off  by  a  fore- 
closure to  which  he  is  not  made  a  party.  (Newcomb  v.  Dewey,  27  Iowa,  381 ; 
Wet-more  v.  Roberts,  10  How.  Pr.  51.) 

The  right  of  the  successive  holders  of  a  series  of  notes,  maturing  at  different 
times,  and  secured  by  the  same  mortgage,  to  redeem  from  a  foreclosure  and  sale 
in  favor  of  the  holder  of  the  note  first  maturing,  is  the  same  as  that  of  separate 
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junior  incumbrancers  to  redeem  from  a  foreclosure  of  a  prior  mortgage.  (Preston 
v.  Jffodgen,  50  111.  56.) 

A  grantee  of  the  mortgagor  has  a  right  to  redeem,  though  not  mentioned  in  the 
decree  of  foreclosure.     (Farrell  v.  Parlier,  50  111.  274.) 

A  junior  mortgagee,  after  his  debt  has  been  fully  satisfied,  has  no  right  to 
redeem  from  a  prior  sale  under  foreclosure  of  a  senior  mortgage,  to  which  he  was 
not  a  party.     (McHenry  v.  Cooper,  27  Iowa,  137.) 

Where  a  friend  of  the  mortgagor,  a  man  of  ample  means,  had  promised  that  he 
would  provide  him  with  the  money  necessary  to  pay  the  mortgage,  which  was 
about  to  be  foreclosed,  but  such  friend  failed  to  do  so  ;  held,  that  the  mortgagor, 
having  been  prevented  from  paying  the  mortgage  by  an  unforeseen  event,  was 
entitled  to  relief  in  a,  court  of  equity,  by  having  the  decree  opened,  and  being 
allowed  to  redeem.  (Bostwick  v.  Stiles,  35  Conn.  195.  See  Seymour  v.  Davis, 
id.  264.) 

Where  several  persons  bring  an  action  to  redeem  mortgaged  premises  from  the 
mortgagee,  who  is  in  possession,  and  the  rights  of  some  of  the  plaintiffs  are  barred 
by  the  statute  of  limitations,  those  whose  rights  are  not  barred  may  redeem  their 
shares  by  paying  their  proportion  of  the  debt  due  to  the  mortgagee.  (Fogal  v. 
Pirro,  17  Ab.  113 ;  S.  C.  10  Bosw.  100.) 

A  judgment  creditor,  having  a  lien  upon  mortgaged  premises,  is  not  affected  by 
the  foreclosure  of  the  prior  mortgage  by  an  action  to  which  he  was  not  made  a  party, 
and  he  may  redeem  from  the  purchaser  at  such  foreclosure  sale,  or  his  assignee. 
(Brainardv.  Cooper,  10  N.  Y.  356.) 

A  junior  incumbrancer  may  redeem  a  piior  mortgage  ;  and  though  not  liable  as 
a  principal  debtor,  yet  upon  such  redemption,  under  certain  circumstances,  he 
becomes  entitled  to  subrogation  to  the  right  of  the  senior  mortgagee.  (Jenkins 
v.  Continental  Ins.  Co.  12  How.  Pr.  66.)  One  holding  a  junior  mortgage,  given 
to  secure  a  sum  of  money  not  yet  due,  but  who  alleges  nothing  in  his  bill  showing 
that  subrogation  is  necessary  for  his  protection,  cannot  insist  upon  his  right  to 
pay  off  a  prior  mortgage  and  to  be  subrogated  to  the  position  of  the  prior  mort- 
gagee, and  compel  the  latter  to  assign  to  him  the  prior  bond  and  mortgage ;  as 
subrogation  stands  upon  the  principle  that  it  is  necessary  for  the  protection  of  the 
party  substituted.  But  after  his  mortgage  becomes  payable,  he  can  redeem,  and 
be  subrogated,  if  it  is  necessary  for  his  protection  or  security,  to  the  rights  of  the 
first  mortgagee.  (lb.)  If  the  claim  to  redemption  comes  from  one  who  has 
received  an  absolute  conveyance  of  the  equity  of  redemption,  his  right  to  redeem 
is  absolute  and  unqualified.     (lb.) 

In  the  city  of  New  .York,  a  mortgagee  acquires  the  right  to  redeem  the  mort- 
gaged premises  as  soon  as  they  are  assessed  for  city  purposes  ;  and  if  he  pays  the 
assessment  within  the  time  fixed  by  the  statute,  he  has  a  lien  thereon,  and  may 
add  the  payment  to  his  mortgage  debt,  and  collect  it  by  foreclosure.  (Brevoort  v. 
Randolph,  7  How.  Pr.  398.) 

One  who  has  the  equity  of  redemption  of  a  part  of  mortgaged  premises  has 
a  right  to  redeem  the  entire  premises.     (Bogi.it  v.  Coburn,  27  Barb.  230.) 

A  railroad  company  has  a  light  to  redeem  its  lands,  acquired  under  and  in 
pursuance  of  the  statute,  from  the  lien  of  a  mortgage  which  covered  the  land 
when  so  acquired,  on  the  payment  of  a  ratable  proportion  of  the  mortgage  debt. 
(Bows  v.  Congdon,  16  How.  Pr.  571 ;  S.  C.  28  N.  Y.  122.) 

One  who  is  the  legal  owner  of  lands,  subject  to  a  mortgage  thereon,  may  main- 
tain an  action  to  compel  the  discharge  of  the  mortgage,  if  it  has  been  fully  paid, 
or  to  redeem  the  lands,  if  it  has  not  been  fully  paid ;  and  it  is  immaterial  what 
object  he  has  in  view  in  acquiring  the  title,  or  in  what  manner,  or  for  what  con- 
sideration, he  obtained  it.     (Beach  v.  Cooke,  2S  N.  Y.  308 ;  S.  C.  39  Barb.  360.) 

Where  a  mortgage  is  foreclosed  without  making-  an  assignee  in  bankruptcy  a 
party,  his  right  to  redeem  is  not  impaired.  He  may  enforce  it  as  against  the 
purchaser  at  the  mortgage  sale,  as  his  grantor.     (Winslow  v.  Clark,  47  N.  Y.  261.) 

In  Johnson  v.  Robei-tson,  (31  Md.  476,)  mortgaged  premises  were  conveyed  by  a 
husband  to  a  trustee,  for  the  benefit  of  his  wife.  The  husband  and  wife  removed 
from  the  state,  leaving  the  trustee  in  the  town  where  the  mortgaged  property  was 
situated.  A  bill  of  foreclosure  being  filed,  the  trustee  appeared,  and  by  answer 
"submitted  to  such  decree  in  the  premises  as  might  be  right."  In  the  decree 
foreclosing  the  mortgage  no  day  was  named  on  which  the  trustee  might  redeem. 
Held,  that,  having  submitted  to  such  decree  as  might  seem  right,  he  had  waived 
the  privilege  of  having  a  day  to  bring  in  the  money.     It  was  also  held  that  the 
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He  who  redeems  must  pay  the  whole  debt.(/)  Therefore,  an  owner 
of  part  of  an  estate  mortgaged  cannot  separately  redeem  his  part. 
The  mortgagee  is  entitled  to  insist  that  the  whole  of  the  mortgaged 
premises  shall  be  redeemed  together.(^) 

If  a  judgment  creditor  seeks  to  redeem  against  the  mortgagee  of  a 
leasehold  estate,  he  must,  as  it  is  but  a  chattel  interest,  have  first  sued 
out  a,  fieri  facias,  in  order  to  create  a  lien  on  the  estate. (h) 

Marshalling  securities,  etc.]  In  carrying  the  right  of  redemption  into 
effect,  a  court  of  equity  is  sometimes  obliged  to  marshal  the  burden 
according  to  the  equity  of  the  different  claimants,  in  order  to  preserve 
a  just  proportion  among  those  who  are  bound  in  good  conscience  to  a 
just  contribution,  and  in  order  to  prevent  one  creditor  from  exercising 
his  election  between  different  funds,  unreasonably,  and  to  the  preju- 
dice of  another,  (i) 

In  what  time  bill  to  be  filed.]     As  a  general  rule,  there  can  be  no 

(/)  Palk  v.  Clinton,  12  Ves.  59.     Calkins  v.  Mnnsell,  2  Boot's  Eep.  333. 

Iff)  Id.  ib.    Cholmondelcv  v.  Clinton,  2  Jao.  &  W.  189. 

Ui)  Shirley  v.  Watts,  3  Atk.  200.    JBiinckerhoffv.  Brown,  i  John.  Ch.  Eep.  671. 

(i)   4  Kent's  Com.  163. 


cestui  que  trust  was  bound  by  the  act  of  the  trustee  ;  and  that  in  the  absence  of 
any  evidence  of  injury  to  her,  or  the  trust  estate,  she  could  not  be  allowed  to 
impeach,  or  ask  a  reversal  of,  the  decree  on  that  account. 

The  charter  of  an  insurance  company  provided  that  in  case  the  company  should 
become  the  purchaser,  on  the  foreclosure  of  a  mortgage  of  real  estate  on  which 
it  had  made  loans,  the  mortgagor  should  have  the  right  to  redeem,  so  long  as  the 
estate  remained  in  the  hands  of  the  company.  Held,  that  the  mortgagor  could 
redeem,  although  the  company  had,  in  good  faith,  contracted  to  sell  the  property, 
and  had  received  a  part  of  the  purchase  money,  and  the  purchaser  had  entered 
into  possession.  That  the  right  of  redemption  could  be  divested  only  by  the 
delivery  of  a  deed  of  the  premises.  {Farmer's  Fire  Ins.  etc.  Co.  v.  Edwards 
26  Wend.  541  ;  overruling  Merrltt  v.  Lambeit,   7  Paige  344.) 

Premises  mortgaged  to  the  state  and  sold,  under  notice  or  decree,  may  be 
redeemed  by  the  morgagor,  his  heirs  or  assigns,  within  three  months,  on  certain 
specified  terms.     (1  R.  S.  213,  §§  13,  15  ;  amended,  Laws  of  1836,  ch.  457.) 

A  wife  has  an  inchoate  right  of  dower  in  the  equity  of  redemption  of  premises 
conveyed  to  her  husband,  and  by  him,  at  the  same  time,  mortgaged  back  to  secure 
the  payment  of  the  purchase  money  ;  she  is  directly  and  immediately  interested 
in  the  payment  of  the  mortgage  debt ;  and  so  long  as  the  title  of  the  mortgagee 
has  not  been  made  absolute  by  a  foreclosure,  which  is  effectual  to  cut  off  that 
equity,  she  is  entitled  to  pay  the  debt,  and  take  dower  in  the  premises ;  and 
although  she  cannot  set  up  a  claim  of  dower,  as  against  the  mortgagee,  to  impair 
or  defeat  the  mortgage,  she  may  avail  herself  of  the  right  which  she  has,  even  at 
law,  as  against  all  others,  in  any  mode  not  inconsistent  with,  but  in  affirmance 
of  the  mortgagor's  interest ;  and  in  equity  may  seek  a  redemption.  The  only  sub- 
stantial difference  between  a  mortgage  for  purchase  money  and  a  mortgage  for 
any  other  debt,  as  respects  the  right  of  dower,  is  this  :  the  former  does  not  require 
execution  by  the  wife,  to  bind  her  dower ;  the  latter  does.  In  each  case  there 
remains  vested  in  the  husband  an  equity  of  redemption,  in  which  the  wife,  if  she 
survives  him,  may  have  dower,  and  in  virtue  of  which  she  is  entitled  to  redeem. 
(Wheeler  v.  Morris,  2  Bosw.  524.)  And  a  foreclosure  of  the  mortgage  in  the  life- 
'  time  of  her  husband,  by  a  suit  to  which  he  is  a  defendant,  will  not  defeat  her 
right  to  redeem,  if  she  is  not  also  a  party.     (Ib.) 
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redemption  of  a  mortgage  after  twenty  years  from  the  time  of  the 
forfeiture,  or  of  actual,  quiet  and  uninterrupted  possession  ;{k)  unless 
circumstances  are  proved  by  the  mortgagor  showing  an  acknowledg- 
[*Vol.  II,  195]  ment  *of  his  title  by  the  mortgagee  ;(T)  or  unless  the 
mortgagor  has  labored  under  some  impediment;  and  even  in  that 
case,  according  to  Lord  Kenyon's  opinion,  there  can  be  no  redemption 
after  ten  years  from  the  time  the  impediment  has  been  removed.(m) 
But  it  has  been  held  in  Maryland  that  an  infant  is  to  be  allowed 
twenty  years  after  he  becomes  of  age,  to  file  his  bill  to  redeem,  (n)  (3) 

(/;)  Whiting  v.  White,  Cooper,  4.  Demarest  v.  Wynkoop,  3  John.  Ch.  Hep.  129.  Beckford 
v.  Wade,  17  ves.  99.  Slee  v.  Manahattan  Co.  1  Paige,  48.  Anon.  3  Atk.  313.  Moore  v.  Cable, 
1  John.  Ch.  Eep.  3S5. 

(I)    Barron  v.  Martin,  19  Ves.  327.    Hodle  v.  Healey,  Mad.  &  Geld.  181.    Id.  274. 

(m)  Beckford  v.  Wade,  17  Ves.  99. 

(n)  Lamar  v.  Jones,  3  Har.  &  McHen.  328. 


(3)  Time  foe  redemption. 

An  action  for  the  redemption  of  mortgaged  premises  is  an  action  for  purely 
equitable  relief,  and,  since  the  Code,  must  be  brought  within  ten  years  after  the 
cause  of  action  has  accrued.  (Miner  v.  Beekmau,  42  How.  33  ;  Hubbell  v.  Sibley, 
5  Lans.  51  ;  Code,  §  97.)  As  a  general  rule,  the  right  of  action  accrues  upon  the 
maturity  of  the  mortgage.  (lb.)  An  action  to  redeem  comes  within  the  letter 
and  spirit  of  §  97  of  the  Code.     (lb.) 

It  makes  no  difference,  in  respect  to  the  time  which  the  mortgagor  has,  in 
which  to  redeem  mortgaged  property,  whether  the  mortgage  was  given  to  secure 
payment  of  the  purchase  money,  or  for  any  other  consideration.  (Robinson  v. 
Fife,  3  Ohio,  N.  S.  551.)  Strictly  speaking,  there  is  no  statute  of  limitations  to 
bar  the  right  of  a  mortgagor  to  redeem  mortgaged  premises  in  the  possession  of 
the  mortgagee.  But  courts  of  equity  will  act  upon  the  analogy  of  the  statute, 
and  hold  such  right  barred  after  twenty-one  years,  if  the  possession  of  the 
mortgagee  has  been,  for  that  length  of  time,  adverse  and  under  a  claim  as  owner, 
(lb.)  It  is  not  so  much  the  possession,  as  the  nature  of  the  possession,  which 
operates,  in  equity,  as  a  bar  to  redemption.  Time  does  not  begin  to  run  against 
the  right  to  redeem,  so  long  as  the  mortgagee  continues  to  hold  as  such.     (lb.) 

In  England,  the  redemption  of  mortgages  is  now  regulated  by  statute,  3  and  4 
Will.  IV,  ch.  27,  which  enacts,  in  effect,  that  no  acknowledgment  will  take  a 
suit  for  the  redemption  of  a  mortgage  out  of  the  operation  of  the  statute  of 
limitations,  unless  it  be  in  writing  signed  by  the  mortgagee,  or  the  person  claim- 
ing through  him,  and  given  to  the  mortgagor  himself,  or  to  the  person  claiming 
the  estate,  or  the  agent  of  such  mortgagor  or  person.  (§  7.)  The  same  act 
provides  that  when  there  shall  be  more  than  one  mortgagor,  or  more  than  one 
person  claiming  through  the  mortgagor  or  mortgagors,  the  acknowledgment,  if 
given  to  any  of  such  mortgagors  or  persons,  or  their  agent,  shall  be  as  effectual 
as  if  the  same  had  been  given  to  all  of  them  ;  but  where  there  shall  be  more  than 
one  mortgagee,  or  more  than  one  person  claiming  the  estate  and  interest  of  the 
mortgagee  or  mortgagees,  such  acknowledgment,  signed  by  one  or  more  of  such 
mortgagees  or  persons,  shall  be  effectual  only  as  against  the  party  or  parties 
signing  the  same,  and  the  person  or  persons  claiming  any  part  of  the  mortgage 
money,  or  land,  or  rent,  by,  from,  or  under  him  or  them,  and  any  person  or 
persons  entitled  to  any  estate  or  interest  to  take  effect  after,  or  in  defeasance  of 
nis  or  their  estate  or  estates,  interest  or  interests ;  and  shall  not  operate  to  give 
to  a  mortgagor  or  mortgagors  a  right  to  redeem  the  mortgage  as  against  the 
person  or  persons  entitled  to  any  other  undivided  or  divided  part  of  the  money, 
land  or  rent. 

The  same  act  not  only  limits  the  right  of  the  mortgagor  to  redeem,  but  it  pro- 
vides against  the  mortgagee,  or  other  person  entitled  to  any  money  secured  by 
mortgage,  judgment  or  lien,  or  otherwise  charged  upon  or  payable  out  of  any 
land  or  rent,  at  law  or  in  equity,  or  to  any  legacy,  bringing  any  action  or  suit  to 
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recover  such  money  but  within  twenty  years  next  after  a  present  right  to  recover 
the  same  shall  have  accrued  to  some  person  capable  of  giving  a  discharge  for  or 
release  of  the  same  ;  unless  in  the  meantime  some  part  of  the  principal  money, 
or  some  interest  thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the 
right  thereto,  shall  have  been  given  in  writing  signed  by  the  person  by  whom 
the  same  shall  be  payable,  or  his  agent,  to  the  person  entitled  thereto  or  his  agent ; 
in  which  case  no  action  or  suit  can  be  brought  but  within  twenty  years  after  such 
payment  or  acknowledgment,  or  the  last  of  such  payments  or  acknowledgments, 
if  more  than  one  was  given.     (§  40.) 

Under  the  above  act  it  has  been  held  that  the  acknowledgment  need  not  be 
given  within,  twenty  years  after  the  mortgagee  has  entered  into  possession. 
(Stansfield  v.  Hobson,  3  De  G. ;  Mac.  &  G.  620.) 

If  the  mortgagee  gets  into  possession  and  continues  in  possession  twenty  years, 
without  any  acknowledgment  of  the  mortgage  title,  the  mortgagor  is  barred  of 
his  redemption.  (Gates  v.  Jacob,  1  B.  Monroe,  308 ;  Hatfield  v.  Montgomery,  2 
Porter,  58  ;  Demarest  v.  Wynkoop,  3  John.  Ch.  129  ;  Phillips  v.  Sinclair,  20'Maine, 
269.)  But  an  acknowledgment  of  the  mortgage  title  within  twenty  years  before 
filing  a  bill  for  redemption,  maintains  the  equity  of  redemption.  (Rayner  v. 
Castlee,  6  Mad.  274 ;  hlee  v.  Manhattan  Co.  1  Paige,  48 ;  Dexter  v.  Arnold,  2 
Sum.  152 ;  Hughes  v.  Edtoards,  3  Wheat.  489 ;  Fenwick  v.  Matey,  1  Dana,  279 ; 
Edsell  v.  Buchanan,  3  Bro.  C.  C.  254,  256.)  As  where  the  mortgagee  has  treated 
it  as  a  mortgage,  by  keeping  accounts,  and  in  other  ways. 

The  time  is  to  be  computed  from  the  last  period  at  which  the  parties  treated  the 
transaction  as  a  mortgage.     (iShepperd  v.  Murdoch,  3  Murph.  218.) 

The  statute  of  limitations  does  not  begin  to  run  against  the  right  of  a  remainder- 
man to  redeem  real  estate  from  the  mortgagee  in  possession  under  the  termor, 
until  the  determination  of  the  precedent  estate.  (Fogal  v.  Pirro,  17  Ab.  113.) 
The  title  of  the  Revised  Statutes,  "  Of  the  time  of  commencing  suits  in  a  court  of 
equity,"  (2  R.  S.  301,  §§  49-53,)  superseded  the  whole  doctrine  of  lapse  of  time,  as 
previously  applied  in  a  court  of  equity,  fixing  a  positive  rule  for  equity  suits,  just 
as  absolute  and  definite  as  the  statutes  had  prescribed  for  suits  at  law.  (lb.)  In 
cases  arising  before,  as  well  as  since,  the  Code,  the  defence  of  the  statute  of  limita- 
tions can  be  interposed  only  by  answer.  (lb.)  In  pleading  the  defence  of  the 
statute  of  limitations,  in  an  action  brought  to  obtain  redemption  of  mortgaged 
premises,  the  essential  features  of  the  defence  are,  possession  for  over  ten  years 
without  any  payment  on  account  of  the  mortgage,  or  any  acknowledgment  of  the 
relation  of  mortgagor  and  mortgagee,  or  any  payment  of  rents  and  profits,  or 
accounting  for  them.  (lb.)  But  an  answer  averring  a  possession  in  the  defend- 
ant and  those  under  whom  he  claims,  for  twenty  years,  adverse  and  hostile  to  the 
plaintiffs,  and  under  a  title  vested  in  him,  the  defendant,  or  those  through  whom 
he  is  entitled,  is  sufficient.     (lb.) 

"Where  a  tract  of  land,  belonging  to  tenants  in  common,  has  been  adversely  held 
for  a  period  fixed  by  the  statute  of  limitations,  and  some  of  the  tenants  have  been 
of  age  during  that  time,  and  others  not,  the  interest  of  each  tenant  is  barred,  or 
otherwise,  as  he  may  be  within,  or  without,  the  saving  statute.  ( Wade  v.  John- 
son, 5  Humph.  117.) 

Where  the  owner  of  the  equity  of  redemption  is  in  possession,  before  foreclosure, 
he  has  a  right  to  redeem  for  ten  years  from  the  time  the  mortgage  became  due 
or  the  subsequent  payment  and  acceptance  of  part  of  the  principal  or  interest. 
If  the  mortgagee,  or  some  one  standing  in  his  place,  has  acquired  possession  of  the 
mortgaged  premises  wrongfully,  or  in  a  manner  not  binding  upon  the  owner  of 
the  equity  of  redemption,  no  bill  to  redeem  is  necessary  to  recover  the  possession  ; 
but  such  owner  may  pursue  his  legal  remedy.  (Miner  v.  Beekman,  42  How.  33, 
.46,  47.)  When  the  mortgagee,  or  one  standing  in  his  place,  has  acquired  the 
possession  with  the  assent  of  the  owner  of  the  fee,  or  in  any  other  manner  which 
is  binding  upon  such  owner,  and  the  land  yields  no  income,  the  right  of  redemp- 
tion by  an  action  brought  for  that  purpose  expires  absolutely,  (unless  extended, 
kept  alive,  or  revived  by  an  acknowledgment  of  such  right,  sufficient  in  law,  on 
the  part  of  the  mortgagee,)  at  the  end  of  ten  years  from  the  maturity  of  the  mort- 
gage debt,  or  subsequent  payment  and  unconditional  acceptance  of  part  of  the 
principal  or  interest.  (Id.  47.)  But  if  the  mortgagee  derive  income  from  the 
land,  the  owner  may  bring  his  action  to  redeem,  and  for  an  accounting,  within  ten 
years  from  the  time  of  the  receipt  by  him  of  the  last  item.     (lb.) 

Where,  after  a  mortgagee  had  been  in  the  uninterrupted  possession  of  the  mort- 

638 


Chap.  4.J  PROCEEDINGS  IN  SPECIAL  CASES.  1Q5 

But  no  length  of  time  is  a  bar  to  a  redemption  where  there  is  fraud 
in  the  transaction,  or  where  by  the  agreement  of  the  parties,  at  the 
time,  the  mortgagee  is  to  enter  and  keep  possession  until  he  is  paid 
out  of  the  profits,  (o) 

And  length  of  time  is  a  bar  to  a  bill  to  redeem  only  where  the  par- 
ties entitled  to  the  equity  of  redemption  have  been  tenants  in  fee 
simple ;  for  otherwise  conveyance  of  the  equity  of  redemption  cannot 
be  presumed. (p) 

If  the  mortgagee  in  possession,  by  a  solemn  act,  shows  it  to  be  a 
mortgage,  such  as  by  receiving  interest,  by  stating  an  account,  or  by 
treating  it  in  any  will  or  deed  as  a  mortgage,  a  redemption  may  be 
decreed  after  the  time  limited  for  redemption  has  expired,  (q)  And  it 
appears  parol  evidence  of  such  acts  may  be  received,  if  clear  and 
unequivocal. (?')  But  the  delivery  of  an  account  within  twenty  years, 
by  a  receiver  and  manager  of  the  estate,  without  any  authority,  (the 
employer  being  in  a  state  which  rendered  him  incapable  of  managing 
his  affairs,)  is  not  sufficient  to  found  a  title  to  redeem. (s)  In  Reeks  v. 
Posllethioaite,(t)  a  bill  for  redemption  after  twenty  years  upon  the  evi- 
dence of  a  conversation  proved  by  one  witness  only,  was  dismissed. 

Parties — 1.  Complainants.]  If  the  bill  is  brought  by  the  mortgagor 
against  the  mortgagee,  there  having  been  no  death  or  assignment  on 
either  side,  it  is  of  course  that  no  other  persons  need  be  made  parties. 
If  the  mortgagor  be  dead,  then  his  heirs,  or  his  devisee,  if  the  estate 
has  been  devised,  is  the  proper  party  to  redeem  if  it  be  a  mortgage  in 
fee ;  and  if  a  mortgage  for  a  term  of  years  only,  then  the  personal 

(o)  Marks  v.  Pell,  1  John.  Ch.  Kep.  594. 

(p)  Cowne  v.  Douglass,  MeCle.  &  YoiiDg,  274,  321. 

(S)  Whiting  v.  White,  Coop.  4. 

(r)  Barron  v.  Martin,  19  Ves.  327. 

(s)  Coop.  189,  S.  C. 

(«)    Id.  161. 


gaged  premises  about  twenty  years,  he  commenced  proceedings  to  foreclose  the 
mortgage,  by  advertisement  under  the  statute ;  held,  that  this  amounted  to  a 
recognition  of  the  mortgage  as  an  open  and  subsisting  security,  and  was  to  be 
regarded  as  an  unqualified  admission  by  him,  of  the  mortgagor's  right  to  redeem  ; 
and  that  it  was  sufficient  to  authorize  the  filing  of  a  bill  for  redemption,  and  for 
an  account  of  the  rents  and  profits  ;  although  more  than  twenty  years  had  elapsed. 
(Calkins  v.  Calkins,  3  Barb.  305 ;  S.  C.  affirmed,  20  N.  Y.  147,  sub  nom.  Calkins 
v.  Isbell.)  It  is  a  general  principle  that  no  lapse  of  time  will  bar  the  right  of  a 
mortgagor  to  redeem,  so  long  as  the  mortgage  has  been  treated,  by  the  parties, 
as  a  subsisting  mortgage  and  security  only.  (lb.)  The  provision  of  the  Revised 
Statutes,  prescribing  a  limitation  of  ten  years  to  suits  of  exclusive  equitable  cogni- 
zance, does  not  apply  to  a  right  to  redeem  which  was  vested  and  perfect  before 
those  statutes  took  effect.     (lb.) 

An  assignment  of  a  mortgage,  by  the  mortgagee  in  possession,  is  decisive  evi- 
dence for  the  mortgagor,  of  his  right  to  redeem,  notwithstanding  the  lapse  of 
time.     (Borst  v.  Boyd,  3  Sandf.  Ch.  501.) 
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representative  of  the  deceased.(w)  If  two  estates  are  mortgaged,  and 
by  the  death  of  the  mortgagor,  the  equity  of  redemption  of  the  two 
[*Vol.  II,  196]  estates  is  *vested  in  different  persons,  all  of  them 
must  be  made  parties  to  a  bill  to  redeem.^) 

If  the  bill  charges  that  a  part  of  the  mortgage,  principal,  and  inter- 
est, has  been  paid  by  the  mortgagor  in  his  life  time,  the  personal 
representative  of  the  mortgagor,  as  well  as  his  heir  or  devisee,  is  a 
necessary  party  to  take  the  account  of  what  is  due  on  the  mortgage. (w) 

Indeed,  as  the  personal  assets  are  usually  first  to  be  applied  in 
exoneration  of  the  real  estate  mortgaged,  it  would  seem  that  in  a  bill 
by  an  heir  or  devisee  to  redeem,  he  might  properly  make  the  personal 
representative  of  the  mortgagor  a  party  defendant,  in  order  to  have 
the  assets  so  applied ;  and  thus  to  relieve  himself  from  the  burden  of 
the  incumbrance,  (a) 

Where  the  mortgagor  has  assigned  the  estate,  subject  to  the  mort- 
gage, and  the  assignee  is  to  pay  off  the  mortgage,  the  assignee  may 
maintain  a  suit  to  redeem,  without  making  the  mortgagor  a  party. 

But  if  the  assignment  be  of  the  whole  real  estate,  absolutely,  free 
from  incumbrances,  then  the  mortgagor  should,  or  at  least  may,  be 
made  a  party,  in  order  to  be  bound  by  the  decree,  and  to  assist  in 
taking  the  account ;  he  being  primarily  liable  to  discharge  the  mort- 
gage. If  the  assignment  is  made  to  several  persons  jointly,  all  of 
them  should  be  parties  to  the  bill  to  redeem. {y) 

If  a  mortgagor  has  conveyed  his  equity  of  redemption  to  trustees 
for  the  benefit  of  his  other  creditors,  the  trustees  alone  are  generally 
the  proper  parties  to  a  bill  to  redeem,  and  not  any  of  the  creditors 
entitled  under  the  trust.(«)  But  a  special  case  may  exist  in  which 
such  creditors  would  be  entitled  to  redeem ;  as,  for  example,  if  the 
trustees  should  collude  with  the  mortgagee,  or  should  refuse  to  sue,  or 
should  be  insolvent,  (a)  In  such  a  case  the  bill  should  be  brought  in 
behalf  of  all  the  creditors ;  for  a  few  could  not  redeem  for  their  own 
benefit,  (b) 

To  a  bill  brought  by  a  second  or  other  subsequent  mortgagee,  to 
redeem  either  one  or  all  of  the  antecedent  mortgages,  the  mortgagor 
or  his  heir  or  other  proper  representative  in  the  realty,  is  a  necessary 
party ;  for  it  is  said  the  natural  decree  in  such  a  case  is  that  the 

(«)  Storv's  Eq.  PI.  170. 

[v)  Cholmoncieley  v.  Clinton,  2  Ja'c.  &  W.  1,  2. 

(w)  S.  C  id.  135. 

(a)  Storv's  Eq.  PI.  170 

iy)  Palmer  v.  Earl  of  Carlisle,  1  Sim.  &  Stn.  423,  425. 

(z)  Coop.  Eq.  PI.  175.    Tronghton  v.  Binkes,  6  Ves.  573,  576. 

(a)  Troughton  v.  Binkes,  supra. 

(6)  Id.  ib. 
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second  mortgagee  shall  redeem  the  first  mortgagee,  and  the  mortgagor, 
or  his  representative  in  the  realty,  shall  redeem  him,  or  stand  foreclosed. 
And  a  court  of  equity,  in  such  a  case,  endeavors  to  make  a  complete 
[*Vol.  II,  197]  decree  *that  shall  embrace  the  whole  subject,  and 
determine  upon  the  rights  of  all  the  parties  interested  in  the  estate.(c) 
But  in  such  a  case,  it  seems  that  the  personal  representative  of  the 
mortgagor  would  not  be  a  necessary  party,  even  though  it  might,  per- 
haps, be  competent  to  make  a  party,  (d) 

2.  Parties  defendants.']  It  is  a  general  rule  that  all  persons  ought  to 
be  made  parties  whose  interests  or  rights  may  be  affected  by  the  decree. 
The  mortgagee  is  of  course  the  only  necessary  and  proper  party  in  all 
cases,  where  there  is  no  other  outstanding  interest  under  him.  If  the 
mortgage  is  in  fee,  and  the  mortgagee  is  dead,  the  heir  at  law  of  the 
mortgagee,  or  other  person  in  whom  the  estate  is  vested  by  devise  or 
otherwise,  must  be  made  a  party ;  because  he  has  the  legal  title  and 
is  to  be  bound  by  the  decree.  And  the  personal  representative  of  the 
mortgagee  also  must  be  made  a  party ;  because,  generally,  he  is  enti- 
tled to  the  mortgage  money,  when  paid,  as  it  is  to  be  returned  to  the 
same  fund  out  of  which  it  originally  came.(e)  But  if  the  mortgage  is 
by  a  term  of  years  created  by  the  owner  of  the  fee,  the  personal  rep- 
resentative of  the  mortgagee  only,  without  the  heir  at  law,  is  the 
proper  party ;  for  he  alone  is  interested  in  the  term,  unless  the  term 
has  been  disposed  of  in  favor  of  third  persons ;  in  which  case  they 
also  should  be  made  parties. (/)  (4) 

"Where  a  mortgagee  in  possession  makes  an  absolute  sale  and  con- 
veyance of  the  mortgaged  premises,  the  purchaser  must  be  made  a 
party  to  a  bill  filed  against  the  mortgagee  for  the  redemption  of  the 
premises,  (g) 

But  where  the  mortgage  has  been  absolutely  assigned  by  the  mort- 
gagee, without  the  authority  and  privity  of  the  mortgagor,  it  is  not 
necessary  in  a  bill  brought  by  the  latter  to  redeem,  to  make  any  per- 
son but  the  last  assignee  a  party  to  the  bill,  however  many  mesne 
assignments  have  been  made ;  for  in  such  a  case  the  last  assignee  is 

(c)  Story's  Eq.  PI.  172.    Thompson  v.  BaskerviUe,  3  Ch.  Eep,  215. 

(d)  Fell  v.  Brown,  2  Bro.  Ch.  Rep.  278. 

(e)  Coop.  Eq.  PI.  37.    Story's  Eq.  PI.  174.    Anon.  2  Freem.  52. 
(/)  Id.  lb.    Osbonrne  v.  Tallows,  1  Buss.  &  My.  741. 

(j?)  Dlas  v.  Merle,  4  Paige,  259. 


(4)  The  purchaser  at  a  mortgage  sale,  or  his  grantee,  becomes,  as  to  an  assignee 
in  bankruptcy,  mortgagor  in  possession,  and  is  a  necessary  party  to  an  action  to 
redeem.     (Winslow  v,  Clark,  47  N.  T.  261.) 
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understood  to  have  contracted  not  only  to  stand  in  the  place  of  the 
original  mortgagee,  and  to  represent  him,  but  also  in  the  place  and 
as  representative  of  all  the  other  mesne  assignees,  until  the  title 
was  taken  by  himself;  and  he  may  accordingly  be  decreed  to  con- 
vey. (A) 

"Where  the  assignments  have  been  made  with  the  authority  and 
privity  of  the  mortgagor,  whether  any  intermediate  assignees  should 
[*Vol.  II,  198]  be  *made  parties,  must  depend  upon  circumstances  ; 
that  is  to  say,  whether  they  have  any  interests  which  are  recognized 
and  to  be  asserted  and  protected ;  for  if  the  assignments  are  absolute, 
and  the  amount  due  on  the  mortgage  is  clearly  stated  and  admitted 
in  the  assignments,  there  is  no  ground  on  which  either  the  original 
mortgagee,  or  the  mesne  assignees,  need  be  parties ;  since  there  is 
nothing  to  settle  between  them.(i)  But  where  the  mortgagor  seeks  in 
his  bill  an  account  of  rents  and  profits  or  other  sums  received  by  the 
mortgagee  before  the  assignment,  the  mortgagee  should  be  made  a 
party  to  the  bill,  as  well  as  the  assignee ;  for  he  is  a  necessary  party 
to  the  account,  (k) 

Where  the  mortgagee  has  not  assigned  his  whole  interest  in  the 
mortgaged  property,  but  retains  an  interest  in  part,  he  is  a  necessary 
party,  as  well  as  the  assignee,  to  a  bill  to  redeem. (I)  So  where  a 
mortgagee  in  possession  gives  an  absolute  lease  of  the  premises,  reserv- 
ing rent,  he  or  his  assigns  must  be  made  parties  to  a  bill  against  the 
lessee  to  redeem ;  so  that  the  lessee  may  be  discharged  from  his  cove- 
nants for  the  payment  of  rent,  and  may  also  have  a  decree  for  his 
proportion  of  the  redemption  money,  to  the  extent  of  the  value  of  his 
term  over  and  above  the  rent  reserved,  (m)  So  where  there  are  suc- 
cessive mortgages,  the  second  embracing  a  part  only  of  the  estates 
comprehended  in  the  first;  if  the  second  mortgagee  files  a  bill  to 
redeem  the  first  mortgagee,  and  the  equity  of  redemption  of  the  mort- 
gagor in  the  different  estates  has  become  vested  in  different  persons, 
all  of  them  should  be  made  parties  to  the  bill ;  for  they  are  all  inter- 
ested in  taking  the  account,  (n) 

If  the  mortgagee  has  assigned  his  whole  interest  upon  certain  trusts, 
the  trustee  and  cestuis  que  trust  are  equally  necessary  parties  to  the  bill 
to  redeem. (o) 

(A)  Story's  Eq.  PI.  175.    Hill  v.  Adams,  2  Atk.  39. 
(*l    Storv's  Eii.  PI.  175.    Hill  v.  Adams,  2  Atk.  39. 
(1c)  Id.  176.    Anon.,  2  Freem.  59     Lowther  v.  Carlton,  2  Atk.  139. 
(1)   Hobart  v.  Abbott,  2  P.  Wms.  643.    Norriah  v.  Marshall,  5  Mad.  475. 
(m)  Uias  v.  Merle.  4  Paise,  263. 

(«)  Paikv.  Clinton,  12  Vesey,  48.    Cholmondeley  v.  Cliuton,  2  Jac.  &  W.  134. 
(o)   Whistler  v.  Webb,  Btuib.  53.    Wetherell  v.  Collins,  3  Mad.  255.    Drew  v.  Haman,  5  Price, 
319. 
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Terms  of  redemption.]  (5)  A  mortgagor  cannot  redeem  without  pay- 
ing what  is  really  due ;  and  where  a  mortgagee  buys  in  an  incum- 
brance, he  shall  be  allowed,  as  against  the  mortgagor,  all  that  is  due 


(5)  "Where  a  senior  mortgage  is  foreclosed  by  action,  without  making  a  junior 
mortgagee  a  party  thereto,  the  latter  may  redeem  the  mortgaged  premises  by 
payment  of  the  mortgage  debt,  principal  and  interest,  without  paying  the  costs 
of  the  previous  foreclosure  action.  (Gage  v.  Brewster,  31  N.  Y.  217  ;  S.  C.  30 
Barb.  387.) 

Where  a  mortgagee  has  paid  assessments  on  property  in  the  city  of  New  York, 
which  are  a  lieu  upon  the  premises,  and  may  be  added  to  the  mortgage  debt,  a 
purchaser  at  an  assessment  sale  may  pay  or  tender  to  the  mortgagee  the  amount 
due  on  the  mortgage  and  the  amount  due  on  the  assessment,  before  he  can  extin- 
guish his  lien.  (Brevoort  v.  Randolph,  7  How.  Pr.  398.)  A  mortgagee  in  posses- 
sion has  the  right  to  require  full  payment  of  the  amount  due,  before  he  can  be 
called  upon  to  surrender  the  right  or  possession,  to  any  extent.  (Fogal  v.  JPirro, 
17  Ab.  113 ;  S.  C.  10  Bosw.  100.)  But  if  several  plaintiffs  bring  an  action  to  re- 
deem moi'tgaged  premises-  from  the  mortgagee,  who  is  in  possession,  and  the 
rights  of  some  of  the  plaintiffs  are  barred  by  the  statute  of  limitations,  those  whose 
rights  are  not  barred  may  redeem  their  share  by  paying  their  proportion  of  the 
debt  due  to  the  mortgagee.  (lb.)  In  such  a  case,  if  the  mortgagee  in  possession 
knows  of  the  existence  of  the  mortgage,  as  a  general  rule  he  cannot  be  allowed 
for  improvements  made  upon  the  mortgaged  premises.  (lb.)  But  if  he  has,  in 
good  faith,  disavowed  the  character  of  mortgagee,  and  claimed  title  to  the  mort- 
gaged premises  in  opposition  to  such  character,  and  then  the  lands  are  redeemed 
from  him,  he  will  be  allowed  for  the  improvements.     (lb.) 

"When  land  is  sought  to  be  redeemed,  from  a  mortgage  foreclosure,  and  the 
defendants  resist  the  action,  on  a  point  of  law,  and  fail  in  their  defence,  and  judg- 
ment is  rendered  against  them,  they  will  not  be  allowed  costs,  as  in  ordinary 
cases  of  redemption.     (Davis  v.  Duffie,  18  Ab.  360.) 

In  an  action  by  one  claiming  the  title  to  land  under  a  sheriff's  sale  on  execution 
against  the  mortgagor,  to  redeem  from  one  who  has  acquired  the  rights  of  the 
mortgagee  in  possession,  the  defendant  is  to  be  allowed  for  all  necessary  repairs 
put  upon  the  premises  by  himself  or  prior  owner  of  the  mortgage  ;  also  for  per- 
manent improvements  put  upon  the  premises  without  actual  notice  of  the  judg- 
ment and  sale  under  which  the  plaintiff  claims.  And  in  accounting  for  the  rents 
and  profits,  he  is  not  to  be  charged  with  any  part  of  them  which  arose  from  such 
improvements  made  without  notice.     (Chalmers  v.  Wright,  5  Rob.  713.) 

A  mortgagor,  upon  redeeming,  is  not  obliged  to  pay  compound  interest,  though 
the  note,  secured  by  the  mortgage,  may  in  terms  require  it.  (Parkliurst  v. 
Cummings,  56  Maine,  155.)  "Where  the  original  mortgagor,  in  a  mortgage  given 
to  secure  the  payment  of  a  note,  with  interest  payable  annually,  gave  a  second 
note  for  the  interest  computed  annually,  it  was  held  that  the  mortgagor  might 
redeem  upon  payment  of  the  original  note  and  simple  interest.     (lb.) 

In  Illinois,  the  statute  regulates  the  terms  of  redemption  of  mortgaged  lands, 
sold  under  decrees  for  foreclosure,  but  does  not  in  terms  prohibit  strict  fore- 
closure. And  it  will  not  be  presumed  the  power  to  enter  such  decrees  was 
intended  to  be  taken  away.     (Johnson  v.  Donnell,    15  111.  97.) 

"Where  a  motion  to  redeem  is  made,  in  a  foreclosure  suit,  after  the  property  has 
been  sold  and  the  deed  delivered,  by  lessees  for  a  term  of  years,  alleging  that 
they  were  misled  by  erroneous  information,  all  that  can  be  done  is  to  open  the 
judgment,  set  aside  the  sale  and  conveyance,  allow  the  lessees  to  put  in  an 
answer,  and  order  a  resale  of  the  property.  This  will  only  be  done  on  the  terms 
of  indemnifying  the  purchaser,  repaying  to  him  the  money  paid  by  him  on  the 
purchase,  and  all  expenses  incidental  thereto.  (Douglass  v.  Woodwoi-th,  51 
Barb.  79.) 

In  Massachusetts,  it  is  provided  by  statute  that  if  the  mortgagee,  or  any  person 
under  him,  has  had  possession  of  the  premises,  he  shall  account  for  the  rents  and 
profits,  and  shall  be  allowed  for  all  sums  expended  in  necessary  repairs  and 
improvements,  all  sums  paid  for  lawful  taxes  and  assessments,  and  all  other 
necessary  expenses  in  the  care  and  management  of  the  premises.     If,  on  such 
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upon  it  although  he  bought  it  for  less.  But  it  is  otherwise  if  the  heir 
or  trustee  of  a  mortgagor  buys  in  an  incumbrance  as  against  subse- 
quent incumbrancers  and  creditors;  in  which  case  he  can  only  be 
[*Vol.  II,  199]  allowed  what  he  *has  paid  for  an  incumbrance.(p) 
A  mortgagor  filing  a  bill  to  redeem  must  pay  the  costs  of  persons 
defendants  claiming  under  the  mortgagee ;  upon  the  principle  that  at 
law,  the  mortgage  being  forfeited,  the  mortgagee  is  at  liberty  to  deal 
with  it  as  his  own  property,  (q) 

As  a  general  rule,  a  party  coming  into  a  court  of  equity  to  redeem 
pays  costs  to  the  defendant,  in  addition  to  the  amount  due  upon  the 
mortgage,  although   he  obtains  the  relief  prayed  for;(r)  yet  if  the 

[p)  Darcy  v.  Hall,  1  Vern.  48.    Williams  v.  Springfield,  id.  476. 
(?)  Wetherell  v.  Collins,  3  Mad.  255. 

(r)  Vroom  v.  Ditmas,  4  Paige,  526.    Benedict  v.  Gilman,  id.  5S.    Slee  t.  Manhattan  Co.,  1 
id.  49. 


account,  there  is  a  "balance  due  from  him,  it  shall  be  considered  as  so  much  paid 
towards  the  debt  due  on  the  mortgage.  If  there  is  a  balance  due  him,  it  shall 
be  added  to  the  debt,  and  be  paid  or  tendered  as  such.     (Gen.  Stat.  ch.  14,  §  15.) 

A  mortgagee,  or  his  assignee,  in  possession,  on  redeeming,  is  not  to  be  allowed 
for  his  improvements  in  clearing  wild  land  ;  for  this  would  enable  the  mortgagee 
to  add  to  the  burden  of  the  redemption,  but  he  may  be  allowed  for  necessary 
repairs.  And  he  must  account  for  the  rents  and  profits  received  by  him,  except 
such  as  have  arisen  exclusively  from  his  own  improvements.  (Moore  v.  Cable, 
1  John.  Ch.  385.     See  Boqut  v.  Coburn,  27  Barb.  230.) 

A  mortgagee  in  possession  without  foreclosure,  must,  on  redemption,  account 
for  frhe  net  rents  and  profits,  but  not  for  the  increased  rents  or  profits  arising  from 
his  permanent  improvements.  (Bell  v.  Mayor,  etc.  of  New  York,  10  Paige,  49.) 
A  tenant  for  life  cannot  redeem  his  estate  from  a  mortgagee  in  possession,  by 
paying  the  interest  which  becomes  due  from  year  to  year,  on  the  mortgage,  but 
he  must  pay  a  gross  sum  to  be  computed  as  though  the  interest  on  the  amount 
due  were  an  annuity ;  and  the  remainderman  must  contribute  the  residue.  (lb.) 
Though,  in  general,  a  mortgagee  is  not  to  be  allowed  to  embarrass  the  right  of 
redemption  by  requiring  the  mortgagor,  on  redeeming,  to  pay  for  improvements, 
yet,  the  right  to  redeem  being  an  equitable  and  not  a  legal  right,  the  court  will 
impose  equitable  conditions  upon  its  exercise.  Thus,  where  valuable  and  per- 
manent improvements  were  made,  in  good  faith,  by  a  person  who  was,  in  legal 
effect,  a  mortgagee  in  possession,  but  who  supposed  himself  to  have  acquired  the 
absolute  title,  and  such  mistake  was  favored  by  the  omission  of  the  mortgagor, 
for  several  years  before  and  after  the  improvements,  to  assert  any  interest  in  the 
premises,  it  was  held  that  the  mortgagor,  on  asking  the  aid  of  equity  to  redeem, 
must  be  required  to  allow  the  value  of  the  improvements,  though  it  exceeded  the 
■  rents  and  profits  received.     (Miclcles'v.  Dillaye,  17  N.  Y.  80.) 

In  Wetmore  v.  Roberts,  (10  How.  Pr.  51,)  one  who  purchased  in  good  faith, 
and  in  ignorance  of  the  existence  of  a  right  to  redeem,  and  made  valuable  im- 
provements, was  held  entitled,  in  equity,  to  be  paid  for  them,  on  a  redemption. 

A  purchaser  is  entitled,  on  redemption,  to  the  rents  and  profits  received  by 
him,  intermediate  the  sale  and  the  redemption,  besides  purchase  money  and  ten 
per  cent  interest,  where  the  owner  of  the  equity  of  redemption  neglected  to  give 
security  to  prevent  his  taking  possession.     (Buckman  v.  Astm,  9  Paige,  517.) 

As  to  the  terms  upon  which  a  redemption  will  be  allowed,  where  the  mortgagee 
has  gone  into  possession  of  the  mortgaged  premises,  without  a  foreclosure  ;  and 
the  principles  upon  which  the  account  of  the  rents  and  profits  is  to  be  taken. 
See  Calkins  v.  Calkins,  (3  Barb.  305 ;  S,  C,  affirmed,  20  N.  Y.  147,  sub  num. 
Calkins  v.  Isbell.) 
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defendant  improperly  re&'ists  the  claim  of  the  complainant  to  redeem, 
or  sets  up  an  unconscientious  defence,  he  will  be  refused  his  costs,  and 
may  be  compelled  to  pay  costs  to  the  adverse  party,  in  the  discretion 
of  the  court. (s)  And  a  subsequent  mortgagee  who  seeks  to  redeem 
from  the  purchaser  under  a  statute  foreclosure  of  a  prior  mortgage,  is 
not  bound  to  pay  the  costs  of  such  foreclosure  ;  which  foreclosure,  as  to 
his  rights,  is  wholly  inoperative. (t) 

The  amount  which  a  judgment  creditor  is  bound  to  pay  to  redeem 
mortgaged  premises  after  a  statute  foreclosure,  is  the  sum  actually  due 
upon  the  mortgage,  and  not  the  sum  bid  by  the  purchaser  at  the  sale 
under  the  statute.  He  is  not  bound  to  pay  the  costs  of  the  foreclos- 
ure, (u)  And  where  such  purchaser  has  made  valuable  and  permanent 
improvements  upon  the  premises,  under  the  belief  that  he  has  a  good 
title,  and  without  notice  of  the  existence  of  a  judgment  which  is  a  lien 
upon  the  equity  of  redemption,  the  judgment  creditor  applying  to 
redeem  must,  in  addition  to  the  amount  due  upon  the  mortgage,  pay 
the  enhanced  value  of  the  premises  arising  from  such  improvements. (a) 

Offer  to  pay  amount  due.]  It  is  essential  to  a  bill  to  redeem  a  mort- 
gage, that  the  complainant  should  offer  to  pay  the  debt,  interest,  and 
costs. (w)  (6) 

Decree.]  If  the  mortgagor  is  permitted  to  redeem,  the  decree  directs 
a  reference  to  a  master  to  ascertain  and  report  the  <amount  due  for 
principal,  and  interest,  and  orders  the  complainant  to  pay  that  amount 
within  a  specified  time  after  the  confirmation  of  the  master's  report, 
together  with  the  costs ;  and  that  upon  his  doing  so,  the  mortgagee 
shall  convey  to  him  the  mortgaged  premises.  And  it  directs  that 
upon  the  complainant's  default,  the  bill  be  dismissed  with  costs. 

The  time  allowed  for  the  redemption  is  not  fixed  and  certain,  but 
[*Vol.  II,  200]  *rests  in  the  sound  discretion  .of  the  court,  to  be  regu- 
lated by  circumstances,  (a;)  And,  in  general,  the  time  allowed  will  not 
be  afterwards  enlarged. (y) 

(s)  Id.  ib.    Slee  v.  Manhattan  Co.,  supra. 

(*)   Id.  ib. 

l«)  Benedict  v.  Gilrnan,  4  Paige,  58. 

(v)  Id.  ib. 

(w)  Beekman  v.  Frost,  18  John.  144.    S.  C,  1  John.  Ch.  Eep.  288. 

(»)  Perine  v.  Dunu,  4  John.  Ch.  140. 

(y)  Id.  ib.    Brinckerhoffv.  Lansing,  4  John.  Ch.  65.    Novoseilski  v.  Wakefield,  17  Ves.  417. 


(6)  It  has  been  held,  since  the  Code,  that,  in  an  action  to  redeem,  an  offer  to  pay 
the  balance  diie  is  not  indispensable.  (Beach  v.  Cooke,  28  N.  Y.  508 ;  S.  C.  39 
Barb.  360.) 

A  demand  before  suit,  accompanied  by  an  offer  to  pay  any  balance  which  may 
remain  unpaid,  is  only  important  in  reference  to  the  costs  of  the  action  ;  not  abso- 
lutely necessary.     (Miner  v.  Beekman,  42  How.  33.) 
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,  Where  the  party  fails  to  redeem  within  the  time  allowed,  the  usual 
decree  is  that  the  bill  be  dismissed ;  and  such  dismissal  amounts  to  a 
bar  of  the  equity  of  redemption.^)  But  the  dismissal  of  the  bill  for 
want  of  prosecution  will  not  have  that  effect,  (a) 

This  decree  of  dismissal  may  be  moved  for  of  course  after  the  mas- 
ter's report  has  been  confirmed,  upon  an  affidavit  that  the  time  has 
expired  and  the  money  has  not  been  paid.(6) 

(z)  4  John.  Ch.  142.  Cholmley  v.  Dutchess  of  Oxford,  2  Atk.  267.  Bishop  of  Winchester  v. 
Paine,  11  Ves.  199. 

(«)  Hansand  v.  Hardy,  18  Ves.  460. 

(6)  Stnart  v.  Worrall,  1  Bro.  C.  C.  581.  Seaton  on  Decrees,  147.  McDonongh  v.  Shewbridgc. 
2  Ball  &  B.  564. 
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Sect.  1.  Suits  on  their  Behalf. 

2.  Suits  against  Them. 

3.  Proceedings  for  the  Sale  of  their  Real  Estate. 

4.  Mortgaging  their  Real  Estate. 

5.  Appointment  of  a  general  Guardian. 

6.  Partition  and  Sale  of  their  Real  Estate.  ' 


SECTION    I. 


suits  on  behalf  of  infants. 


Their  right  to  bring  suits.]  Although  for  many  purposes  an  infant  is 
under  certain  legal  incapacities  and  disabilities,  a  suit  may  be  sustained 
[*Vol.  II,  201]  *in  any  court,  either  of  law  or  equity,  for  the  assertion 
of  his  rights  or  for  the  security  of  his  property ;  and  for  this  purpose 
a  child  has  been  considered  to  have  commenced  his  existence  as  soon  as 
it  is  conceived  in  the  womb.  Under  such  circumstances  it  is  termed, 
in  law,  an  infant  en  ventre  sa  mere,  and  a  suit  may  be  sustained  on  its 
behalf ;  and  the  court  will,  upon  application  in  such  suit,  grant  an 
injunction  to  restrain  waste  from  being  committed  on  his  property. (a) 

But  although  an  infant  may  maintain  a  suit  for  the  assertion  of  his  - 
rights,  he  can  do  nothing  which  can  bind  himself  to  the  performance 
of  any  act.  Therefore,  where,  from  the  nature  of  the  demand  made 
by  the  infant,  it  would  follow  that  if  the  relief  sought  were  granted, 
the  rules  of  mutuality  would  require  something  to  be  done  on  his  part, 
such  a  suit  cannot  be  maintained.(J)  Thus,  it  has  been  held  that  an 
infant  cannot  sustain  a  suit  for  the  specific  performance  of  a  contract : 

(a)  1  Dan.  93.    Mnsgrare  v.  Parry,  2  Tern.  710.    Lnttrel's  case,  Prec.  Ch.  50. 
(6)  Id.  ib. 
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because,  in  such  cases,  it  is  a  general  principle  of  courts  of  equity  to 
interpose  only  where  the  remedy  is  mutual ;  and  if  a  decree  were  to 
be  made  for  a  specific  performance  in  such  a  case,  there  would  be  no 
power  in  the  court  to  compel  the  infant  to  perform  it  on  his  part,  either 
by  paying  the  money  or  executing  a  conveyance. (6) 

It  is  provided  by  statute,  that  when  an  infant  shall  have  any  right 
of  action  to  recover  real  property,  or  the  possession  thereof,  or  to 
recover  any  debt  or  damages,  he  shall  be  entitled  to  maintain  a  suit 
thereon ;  and  that  the  same  shall  not  be  deferred  or  delayed,  on  account 
of  such  infant  not  being  of  full  age.(d) 

Must  sue  by  next  friend.']  On  account  of  an  infant's  supposed  want 
of  discretion,  and  his  inability  to  bind  himself  and  make  himself  liable 
to  the  costs,  he  is  incapable  of  maintaining  a  suit  without  the  assist- 
ance of  some  other  person  who  may  be  responsible  to  the  court  for  the 
propriety  of  the  suit,  in  its  institution  and  progress.  Such  person  is 
called  the  next  friend  or  prochein  amy  of  the  infant,  (e)  (1) 

(c)  Might  v.  Bolland,  4  Bass.  298. 
i,d)  2  it.  S.  445,  i  1. 
(e)  1  Dan.  94. 


(1)  Under  the  Code,  an  infant,  prosecuting  an  action,  appears  by  guardian, 
(Code,  §  115  ;)  and  not  by  next  friend,  (Hoftailing  v.  Teal,  11  How.  Pr.  188.;)  ex- 
cept in  partition  suits.  (Lyle  v.  /Smith,  13  How.  Pr.  105 ;  Lansing  v.  Giilick,  26 
id.  250  ;  Laws  of  1852,  ch.  277.)  The  suing  by  a  next  friend,  in  cases  of  actions 
brought  by  infants,  is,  of  necessity,  repealed  by  §  115  of  the  Code.  (Linner  v. 
Crouse,  61  Barb.  289.) 

The  guardian  must  be  appointed  before  the  commencement  of  the  action.  If 
not,  the  defendant  may  move  to  have  the  proceedings  set  aside  for  irregularity. 
(Freyberg  v.  Pelerin,  24  How.  202  ;  Van  Sant.  Eq.  Pr.  27,  87.  See  also  Hoftailing 
v.  Teal,  11  id.  188  ;  Hill  v.  Thacter;  2  Code  R.  3 ;  S.  C.  3  How.  Pr.  407.)  But  it 
is  too  late  to  move  after  an  answer  has  been  served,  (Paries  v.  Parks,  19  Ab.  161 ;) 
for  if  the  defendant  answer  without  raising  the  objection,  it  will  be  held  to  be 
waived.  (Hastings  v.  MeKinley,  Court  of  Appeals,  cited  Van  Sant.  Eq.  Pr.  87.) 
The  irregularity  may  be  cured,  or  waived ;  and  it  will  be  cured,  if  the  defendant 
does  not  object  until  the  plaintiff  has  arrived  at  full  age.  (Mucker  v.  PuckTiofer, 
9  Bosw.  638.) 

A  guardian  for  an  infant  wife  is  not  necessary,  when  she  joins  with  her  husband, 
in  an  action;  unless  it  is  brought  to  recover  her  separate  property.  (Cook  v. 
Hawdon,  6  How.  Pr.  233 ;  S.  C.  1  Code  Rep.  N.  S.  382.)  In  that  case,  it  seems 
he  cannot  be  her  guardian.     (lb.) 

On  an  appeal  from  a  judgment  entered  by  default,  if  no  guardian  has  been 
appointed  in  the  court  below,  the  appellate  court  will  appoint  one,  either  at  the 
instance  of  the  opposite  party,  or  of  the  infant  himself.  (Fish  v.  Ferris,  3E.  D. 
Smith,  567 ;  Moody  v.  Oleason,  7  Cowen,  482.)  But  a  guardian  will  not  be 
appointed  until  after  the  return  has  been  filed.     (lb.) 

On  appeal  from  the  order,  sentence  or  decree  of  a  surrogate's  court,  where  the 
respondent  is  a  minor,  if  he  does  not  procure  a  guardian  ad  litem  thereon  to  be 
appointed,  within  twenty  days  after  the  filing  of  the  petition  of  appeal,  the  appel- 
lant may  apply  to  a  justice  of  the  supreme  court,  ex  parte,  for  the  appointment 
of  such  guardian.  If  the  minor  has  appeared  by  his  guardian  ad  litem,  in  the 
supreme  court,  the  appellant  may  have  an  order  of  course  that  such  guardian 
ad  litem  answer  the  petition  of  appeal  within  twenty  days  after  service  of  a 
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The  statute  directs,  that  before  any  process  shall  be  issued  in  the 
name  of  an  infant  who  is  sole  plaintiff  in  any  suit,  a  competent  and 
responsible  person  shall  be  appointed  to  appear  as  his  next  friend, 
who  shall  be  responsible  for  the  costs  of  the  suit.(/)  It  will  be  obser- 
ved the  statute,  in  terms,  applies  only  to  infants  who  are  sole  plaintiffs. 
,  The  chancellor  has  decided,  however,  that  it  is  equally  necessary  to 
[*Vol.  II,  202]  have  a  *next  friend  appointed  where  the  infant  joins 
with  adults,  as  where  he  is  a  sole  plaintiff. (g) 

If  a  bill  is  filed  on  behalf  of  an  infant  without  a  next  friend,  the 
defendant  may  move  to  have  it  dismissed,  with  costs,  to  be  paid  by 
the  solicitor,  (h)  (2) 

Who  map  be  next  friend.]  When  an  infant  claims  a  right,  or  suffers 
an  injury,  on  account  of  which  it  is  necessary  to  commence  a  suit  in 
this  court,  his  nearest  relation  is  supposed  to  be  the  person  who  will 
take  him  under  his  protection  and  institute  the  suit  for  him ;  and  it  is 
for  this  reason  that  the  person  who  commences  a  suit  on  behalf  of  an 
infant  is  termed  his  next  friend,  (i)  But  it  is  by  no  means  a  matter  of 
course  to  appoint  the  nearest  relation ;  for  it  frequently  happens  that 
the  nearest  relation  of  the  infant  is  not  a  proper  person  to  be  appointed 
to  institute  the  suit  on  behalf  of  the  infant,  because  he  is  the  party  who 
withholds  the  right,  or  does  the  injury,  or  his  interest  is  adverse  to  that 
of  the  infant.  In  such  a  case  any  other  competent  person  may  be 
appointed  as  the  next  friend,(3) 

(/)  2  R.  S.  446,  «  2. 

(0)  Matter  of  Frits,  2  Paige,  374. 

(ft)  1  Dan.  94. 

(»)    Id.  ib. 


copy  thereof  and  notice  of  the  order,  or  that  an  attachment  issue  against  such 
guardian.  (Rule  51,  Supreme  Court.)  When  a  petition  of  appeal  is  tiled,  if  it 
has  not  "been  served  on  the  adverse  party,  the  respondent  may  have  an  order  of 
course  that  the  appellant  deliver  a  copy  of  the  petition  of  appeal  to  the  attorney, 
or  to  the  guardian  ad  litem,  of  the  respondent,  within  ten  days  after  the  service  of 
notice  of  such  order,  or  that  the  appeal  he  dismissed ;  and  if  the  same  is  not 
served  within  that  time,  the  respondent,  on  notice,  may  apply  at  a  special  term, 
to  dismiss  the  appeal  with  costs.     (Ib.) 

The  failure  of  an  infant  plaintiff  to  have  a  guardian  appointed  is  an  irregularity 
which  does-  not  deprive  the  court  of  jurisdiction ;  and  if  the  plaintiff  attains 
majority  before  any  objection  is  raised,  the  defect  is  cured.  (Mutter  v.  Puckhofer, 
9  Bosw.  638 ;  S.  C.  19  Ab.  161,  n.) 

There  is  no  statute  that  authorizes  the  appointment  of  a  guardian  for  an  infant, 
to  appear  for  him  in  an  action  without  controversy,  under  the  Code.  (Fisher  v. 
Stilson,  9  Ab.  33 ;  Lathers  v.  Fish,  4  Lans.  213.) 

When  an  infant  sues  by  guardian,  the  complaint  should  contain  an  allegation 
of  the  appointment  of  such  guardian  by  the  court.  (Gfrantman  v.  Thrall,  44 
Barb.  173 ;  Hulbert  v.  Young,  13  How.  Pr.  413.) 

(2)  The  infancy  of  the  plaintiff  cannot  be  shown  as  a  ground  of  nonsuit.  It 
must  be  pleaded  in  abatement.     (Treadwell  v.  Bruder,  3  E.  D.  Smith,  596.) 

(3)  Rule  61  of  the  Supreme  Court  provides  that  no  person  shall  be  appointed 
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So  upon  a  petition  for  the  appointment  of  a  next  friend  of  infant 
legatees,  to  enable  them  to  join  in  a  bill  with  others  for  the  sale  of 
certain  real  estate  of  the  testator,  to  satisfy  their  legacies  charged 
thereon,  the  chancellor  refused  to  appoint  the  administrator,  as  he 
might  be  a  necessary  party,  to  render  an  account  of  the  personal  estate ; 
and  as  it  was  possible  that  he  might  have  to  represent  some  interests 
adverse  to  those  of  the  infants. (A) 

The  court  will  also  remove  a  next  friend  and  appoint  a  new  one 
where  the  former  is  so  connected  with  a  defendant  having  an  interest 
adverse  to  that  of  the  infants,  as  to  make  it  probable  that  their  inter- 
ests will  not  be  properly  protected  by  him.(^) 

Next  friend,  how  appointed.]  The  next  friend  may  be  appointed  by 
the  chancellor,  a  vice-chancellor,  or  a  master.(w)  The  appointment  is 
made  upon  the  petition  of  the  infant,  and  the  written  consent  of  the 
person  proposed  to  be  appointed,  duly  acknowledged  before,  or  proved 
to,  the  officer  making  the  appointment,  (n)  (4) 

(7c)  Matter  of  Frits,  2  Paige,  376. 
U)  Pevton  v.  Bund,  1  Sim.  133. 
(m)  2  R.  S.  446,  S  3. 
(»)  Id.  ib.  j  4. 


guardian  ad  litem,  either  on  the  application  of  the  infant  or  otherwise,  "unless  he 
be  the  general  guardian  of  such  infant,  or  is  fully  competent  to  understand  and 
protect  the  rights  of  the  infant,  and  who  has  no  interest  adverse  to  that  of  the 
infant,  and  is  not  connected  in  business  with  the  attorney  or  counsel  of  the  adverse 
party.  And  no  person  shall  be  appointed  such  guardian  who  is  not  shown  by 
affidavit  to  be  of  sufficient  ability  to  answer  to  the  infant,  for  any  damage  which 
may  be  sustained  by  his  negligence  or  misconduct  in  the  defence  or  prosecution 
of  the  suit. 

The  last  clause  of  the  above  rule  seems  to  render  it  clear  that  the  rule  is 
applicable  to  infant  plaintiffs,  as  well  as  defendants. 

The  guardian  of  an  infant  plaintiff  should  be  a  responsible  person ;  inasmuch  as 
he  is  liable  for  costs,  (Cook  v.  Rawdon,  6  How.  Pr.  233  ;  S.  C.  1  Code  Rep.  N.  S. 
382  ;)  as  well  as  liable  to  respond  to  the  infant,  under  rule  61. 

The  guardian  should  be  of  competent  age,  Where  the  position  of  guardian 
ad  litem  of  an  infant  plaintiff  was  assumed  by  an  infant,  in  the  full  belief  that  he 
was  of  age,  and  the  defendant  moved  to  dismiss  the  complaint  and  action,  the 
plaintiff  was  allowed,  upon  terms,  and  on  showing  that  the  irregularity  was 
unintentional,  and  that  the  proceedings  were  taken  in  good  faith,  to  procure  the 
appointment  of  a  competent  guardian,  nunc  pro  tune,  without  prejudice  to  pro- 
ceedings already  had.     (TTolford  v.  Oakley,  43  How.  Pr.  118.) 

(4)  The  guardian  of  an  infant  plaintiff  may  be  appointed  by  the  court  in 
which  the  action  is  prosecuted,  or  by  a  judge  thereof,  or  a  county  judge.  (Code, 
§115.)  In  the  first  judicial  district,  a  guardian  ad  litem  may  be  appointed  at 
chambers,  in  a  partition  suit ;  the  application  for  such  order  being  a  motion,  and 
the  order  operating  as  an  order  of  the  court.  (Lisbrow  v.  Folqer,  5  Ab.  53 ; 
Code,  §  401.) 

The  mode  of  appointment  is  as  follows :  If  the  infant  plaintiff  is  of  the  age  of 
fourteen  years,  a  guardian  will  be  appointed  upon  the  application  of  the  infant ; 
if  under  that  age,  upon  the  application  of  his  general  or  testamentary  guardian, 
if  he  has  any,  or  of  a  relative  or  friend  of  the  infant.  If  made  by  a  relative  or 
friend  of  the  infant,  notice  thereof  must  first  be  given  to  such  guardian,  if  he  has 
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In  the  matter  of  Frits,(o)  the  chancellor  decided,  that  whenever  a 
next  friend  is  appointed  by  an  officer  out  of  court,  the  mode  of  appoint- 
ment prescribed  by  the  statute  must  in  all  cases  be  adhered  to.  But 
he  observed  that  a  literal  compliance  with  the  4th  section  is  not  prac- 
[*Vol.  II,  203]  ticable  *in  all  cases ;  as  it  may  be  necessary  to  com- 
mence a  suit  in  behalf  of  an  infant  who  is  too  young  to  sign  a  petition, 
or  even  in  behalf  of  a  child  in  ventre  samere;  and  he  was  of  opinion 
that  in  such  a  case  it  would  be  competent  for  some  relative  or  friend 
to  present  the  petition  in  behalf  of  the  infant. 

And  in  that  case,  where  a  great  number  of  infant  legatees  had  .a 
common  interest  in  the  prosecution  of  a  suit,  his  honor  appointed  a 
next  friend  for  all  the  infants,  upon  the  application  of  the  guardians 
of  a  part  of  them,  in  behalf  of  the  rest. 

The  petition  should  not  be  entitled  in  the  suit  which  is  intended  to 
be  brought.;  for  as  the  statute  requires  the  appointment  of  a  next 
friend  to  be  made  before  process  shall  issue,  there  is  of  course  no  suit 
in  existence  at  the  time  the  petition  is  presented. 

Security   to  infant  by  next  friend.](5)     Before  any  person  shall  be 

(o)  2  Paige,  376. 

one  ;  if  he  has  none,  then  to  the  person  with  whom  such  infant  resides.     (Code, 
§  116.) 

In  actions  for  partition,  a  guardian  ad  litem  can  be  appointed  by  the  court, 
only.  (Disbrow  v.  Folger,  5  Ab.  53.)  An  appointment  by  a  county  judge  is  a 
nullity.  (Lyle  v.  Smith,  13  How.  Pr.  105 ;  Lansing  v.  Ghilick,  26  id.  250 ;  Va- 
rian  v.  Stevens,  2  Duer,  635.  But  see  Tousey  v.  Harrison,  25  How.  266.)  The 
appointment  of  a  guardian  to  protect  the  interests  of  an  infant  plaintiff,  in  a 
partition  suit,  under  §  116  of  the  Code,  is  a  nullity.  (Lansing  v.  Qulick,  26  How. 
250 ;  Lyle  v.  Smith,  13  id.  105.)  In  actions  of  that  nature,  a  next  friend  should 
be  appointed,  by  the  court,  pursuant  to  the  act  of  1852,  Laws  of  1852,  ch.  277. 
(lb.)     And  such  next  friend  must  give  security,  as  required  by  that  act.     (lb.) 

A  person  cannot  be  appointed  guardian  ad  litem  on  his  or  her  own  nomination, 
without  the  consent  of  the  infant.  (E.  B.  v.  E.  B.  C.  28  Barb.  299 ;  S.  C.  8  Ab. 
44.) 

(5)  The  Code  provides  (§  420)  that  no  guardian  appointed  for  an  infant  shall  be 
permitted  to  receive  property  of  the  infant,  until  he  shall  have  given  sufficient 
security,  approved  by  a  judge  of  the  court,  or  a  county  judge,  to  account  for  and 
apply  the  same,  under'  the  direction  of  the  court. 

The  bond  must  be  signed  by  the  guardian  ad  litem,  himself.  A  bond  given 
by  sureties,  on  his  behalf,  in  which  he  does  not  join,  will  not  satisfy  the  statute. 
(Jennings  v.  Jennings,  2  Ab.  6.)  But  it  may  be  amended,  by  consent  of  the 
obligors,  and  on  leave  of  the  court.  (Shaw  v.  Lawrence,  14  How.  Pr.  94.)  It 
must  be  approved,  and  filed  by  the  guardian,  "  before  entering  upon  the  execu- 
tion of  his  duties."  But  by  the  act  of  1852,  the  court,  or  any  judge  thereof,  may, 
on  application  of  any  party  to  the  suit  or  proceeding,  at  any  time  before  judg- 
ment or  decree,  in  all  cases,  or  after  judgment  or  decree,  in  cases  of  actual 
partition,  authorize  and  direct  the  filing  of  a  bond  by  such  guardian.  (Laws  of 
1852,  ch.  277.)  It  has  been  held  that  this  act  is  an  enabling,  and  not  a  restrictive 
one,  and  does  not  impair  the  power  of  a  court  of  equity,  having  original  juris- 
diction, to  amend  an  irregularity  of  this  kind  by  ordering  a  bond  to  be  filed  after 
a  judgment  and  sale,  as  well  as  on  actual  partition.  (Oroghan  v.  Livingston,  17 
N.  Y.  218 ;  overruling  Jennings  v.  Jennings,  2  Ab.  6.) 
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appointed  next  friend  for  an  infant  in  any  suit,  to  recover  any  debt  or 
damages,  the  officer  who  is  applied  to  to  make  the  appointment,  may 
require  him  to  execute  a  bond  to  the  infant  in  the  penalty  at  least 
double  the  amount  claimed  in  the  suit,  with  sureties,  conditioned  that 
the  next  friend  shall  duly  account  to  the  infant  for  all  moneys  which 
may  be  recovered  in  the  suit.(p)  ■ 

This  provision  of  the  statute  was  probably  intended  rather  for  suits 
at  law  than  for  bills  filed  in  this  court,  where  the  amount  claimed  is 
generally  uncertain.  But,  however  that  may  be,  the  security  may  be 
dispensed  with,  in  a  proper  case,  in  the  discretion  of  the  court  or  officer. 
This  was  done  in  the  matter  of  Fritz, (q)  upon  the  ground  that  as  the 
premises  would  be  sold  under  the  direction  of  a. master,  should  a 
sale  be  decreed,  the  court  could  control  the  fund  without  suffering  it  to 
pass  into  the  hands  of  the  next  friend. 

But  if  the  security  is  not  dispensed  with,  the  next  friend  cannot 
receive  any  money  decreed  to  the  infant,  except  the  costs,  unless  he  has 
given  the  bond  required  by  the  statute. (r)  (6) 

Order  to  be  filed.]  The  order  for  the  appointment  of  a  next  friend 
must  be  filed  in  the  office  of  the  register  or  clerk  before  a  bill  can  be 
filed.(s) 

Security  for  costs,  by  next  friend.]  Where  the  person  who  prosecutes 
a  suit  in  the  name  of  an  infant,  as  his  next  friend,  is  insolvent,  he 
[*Vol.  II,  204]  will  *be  compelled,  on  the  application  of  the  defend- 
ants, to  give  security  for  costs. (t)  (7) 

(p)  2  E.  S.  446,  S  5. 
{q)  2  Paige,  374. 
(r)  2K.  is.  446,  $7. 
(s)   Rule  147. 

(il  Fnlton  v.  Kosevelt,  1  Paige,  178.  2  R.  S.  020,  §  1,  sub.  5.  But  the  contrary  has  been 
decided  in  Ireland.    St.  John  v.  Earl  of  Besborougb,  1  HogaD,  41. 


(6)  Rule  63  of  the  Supreme  Court  provides  that  no  guardian  ad  litem  for  an 
infant  party,  unless  he  has  given  security  to  the  infant,  according-  to  law,  shall, 
as  such  guardian,  receive  any  money  or  property  belonging  to  the  infant,  or  which 
may  be  awarded  to  him  in  the  suit,  except  such  costs  and  expenses  as  may  be 
allowed  by  the  court,  to  the  guardian,  out  of  the  fund,  or  recovered  by  the  infant, 
in  the  suit. 

(7)  The  new  system  of  practice  nowhere  provides  for  the  guardian  ad  litem  of 
an  infant  giving  security  for  costs  ;  but  gives  the  defendant  an  equivalent  in  sec- 
tion 316  of  the  Code,  by  making  the  guardian  liable  for  the  costs.  (Linner  v. 
Crouse,  61  Barb,  289  ;  G-rantman  v.  Thrall,  29  How.  344.)  Yet  it  has  been  held 
that  the  Code  does  not  repeal  the  provisions  of  the  statute  relative  to  security  for 
costs ;  and  the  rule  has  been  applied  to  the  case  of  non-resident  plaintiffs.  (Asfo- 
bahs  v.  Coussin,  2  Sandf.  632 ;  Blossom  v.  Adams,  2  Code  R.  59.) 

In  case  of  an  infant,  he  must  be  sole  plaintiff,  to  entitle  the  defendant  to  security 
for  costs.  (Hulbert  v.  Newell,  2  Code  R.  54.)  A  substituted  guardian  of  an  infant 
must  give  new  security.     (Colden  v.  Haskiiis,  3  Edw.  111.) 

The  bend  must  be  filed  with  the  clerk  of  the  court  in  the  county  where  the  action 
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Suing  in  forma  pauperis.]  It  seems  that  an  infant  who  has  no  means 
of  indemnifying  a  responsible  person  for  costs  will  be  permitted  to  sue 
by  his  next  friend  in  forma  pauperis.  The  court,  however,  will,  in 
the  first  place,  see  that  there  is  proper  cause  for  the  proceeding,  and 
will  appoint  a  proper  person  as  prochein  amy.(u) 

Reference  to  enquire  if  suit  is  for  infant's  benefit.]  If  it  is  represented 
to  the  court  that  a  suit  preferred  in  an  infant's  name  is  not  for  his 
benefit,  an  inquiry  into  the  fact  will  be  directed  before  a  master ;  and 
if  the  master  reports  that  the  suit  is  not  for,  the  benefit  of  the  infant, 
the  court  will  order  a  stay  of  the  proceedings.^)  But  such  an  inquiry 
will  not  be  directed  unless  there  is  a  strong  case  of  no  benefit,  or  an 
improper  motive. (to) 

Reference  where  there  are  two  or  more  suits.]  If  two  suits  are  insti- 
tuted on  behalf  of  an  infant,  for  the  same  purpose,  the  court  will  refer 
it  to  a  master  to  enquire  which  of  them  it  is  most  for  the  benefit  of 
the  infant  should  be  prosecuted.(*) 

References,  by  whom  to  be  applied  for.]  No  such  references,  however, 
as  those  last  mentioned,  will  be  ordered  at  the  instance  of  the  next 
friend  himself ;  because  the  court  considers  that  in  commencing  a  suit, 
the  next  friend  undertakes  on  his  own  part  that  the  suit  he  has  so 
commenced  is  for  the  benefit  of  the  infant.(t/)  Where  there  are  two 
suits,  the  application  may  be  made  by  the  complainant  in  one  of  them, 
or  by  the  infant,  or  some  one  on  his  behalf,  (z) 

When  reference  to  be  applied  for.]  A  reference  will  not  be  granted 
upon  the  application  of  a  defendant  before  answer,  if  indeed  he  has 
the  right  to  make  such  an  application  at  any  time. (a) 

Master's  report  upon  reference.]  The  master's  report  upon  references 
of  this  description  cannot  be  excepted  to.  (b) 

Changing  and  removing  next  friend.]  A  next  friend  cannot  withdraw, 
and  another  person  be  substituted  in  his  place,  without  a  reference  to 

(«)  Fnlton  v.  Rosevelt,  supra. 

(»)  Da  Costa  v.  Da  Costa,  3  P.  Wms.  140.    1  Paige,  179.    Mitf.  21. 

(w)  Stevens  v.  Fnlton,  Mad.  &  Geld.  97. 

(x)  Snllivan  v.  Snllivan,  2Mer.  40.    Owen  v.  Owen,  id.  44,  note  a. 

(y)  Jones  v.  Powell,  2  Mer.  141. 

(«)   Snllivan  v.  Sullivan,  and  Owen  v.  Owen,  supra. 

\a)  Richardson  v.  Miller,  1  Sim.  133.    St.  John  v.  Besborongh,  1  Hogan,  41. 

(6)  Whittaker  v.  Marlar,  1  Cox,  285. 


is  triable,  and  notice  thereof  given  to  the  defendant,  or  his  attorney.  The  defend- 
ant may  except  to  the  sufficiency  of  the  sureties  •within  twenty  days  after  such 
notice, in  the  manner  prescribed  by  statute.     (Van  Sant.  Eq.  Pr.  32.) 

As  to  security  for  costs,  g-enerally.     See,  further,  ante  Vol.  I,  pp.  39,  102,  and 
notes.     , 
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ascertain  if  it  is  for  the  infant's  benefit.(c)  But  if  the  next  friend 
[*Vol.  II,  205]  does  *not  do  his  duty,  or  if  any  other  sufficient  ground 
be  made  out,  the  court  will  order  him  to  be  removed.(d)  (8)  Thus, 
when  the  next  friend  will  not  proceed  with  the  cause,  the  court  will 
change  him ;  unless  it  is  satisfied  that  the  cause  ought  not  to  go  on.(e) 
So,  if  he  takes  any  proceeding  in  the  cause  which  is  incompatible 
with  the  advancement  of  the  suit — such  as  moving  to  discharge  an 
attachment  issued  by  the  solicitor  in  the  regular  progress  of  the  cause 
— the  court  will  refer  it  to.  a  master  to  see  if  it  is  fit  that  such  next 
friend  should  continue  in  that  capacity  any  longer.  (/) 

And  although  he  may  not  have  been  guilty  of  any  impropriety  or 
misconduct,  yet  if  he  is  connected  with  the  defendants  in  the  cause  in 
such  a  manner  as  to  render  it  probable  that  the  interest  of  the  com- 
plainant will  not  be  properly  supported,  the  court  will  remove  such 
next  friend,  and  appoint  another  in  his  place ;  and  this,  without  a 
reference,  {g) 

But  a  next  friend  cannot  be  removed  at  his  own  request,  without  a 
reference  ;  as  it  may  be  that  the  suit  was  improper,  or  had  been 
improperly  conducted ;  and  he  is  not  thus  to  escape  from  costs  to 
which  he  may  be  liable. (h) 

If  the  next  friend  dies,  pending  the  suit,  the  complainant's  solicitor 
should  apply  to  the  court  for  leave  to  appoint  a  new  one  in  his  stead. 
If  he  omits  to  take  this  step,  within  a  reasonable  time,  the  court  will, 
upon  motion  or  petition,  make  an  order  upon  the  complainant's  soli- 
citor to  name  a  new  next  friend  within  a  given  time,  or  that  it  be 
referred  to  a  master  to  appoint  a  new  one.(i) 

Next  friend  not  a  competent  witness.]  The  next  friend  of  an  infant 
complainant  is  considered  as  so  far  interested  in  the  event  of  the  suit, 
that  neither  he  nor  his  wife  can  be  examined  as  a  witness. (#)  If  it  is 
necessary  they,  or  either  of  them,  should  be  examined,  his  name 
must  be  struck  out  of  the  bill,  and  that  of  another  person  substituted ; 

(c)  Melling  v.  Melling,  4  Mad.  261. 

(d)  Russell  v.  Sharp,  1  Jac.  &  W.  482. 
(c)   Ward  v.  Ward,  3  Mer.  706. 

(/)  Ward  v.  Ward,  supra, 
it))  Pevton  v.  Bond,  1  Sim.  390. 
(it)  Me'lling  v.  Moiling,  4  Mad.  261. 

(i)   1  Dan.  107.    ^Lancaster  v.  Thornton,  Amb.  398.    Iitidolph  v.   Saxby,  ibid.    Bracey  v. 
Sandiford,  2  Mad.  468. 
(A)  Head  y.  Head,  3  At*.  511. 


(8)  "Whenever  the  court  clearly  discovers  that  the  interests  of  infants  have  been 
committed  to  a  guardian  who  is  not  likely  to  protect  them,  be  should  be  removed 
and  a  proper  person  appointed.  (Litchfield,  v.  Bunnell,  5  How.  Pr.  341 ;  S.  C.  1 
Co'de  Rep.  N.  S.  42  ;  9  N.  Y.  Leg.  Obs.  182.) 
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which,  upon  application,  will  be  permitted. (I)  But,  in  such  case,  the 
next  friend  who  retires  must  give  security  for  the  costs  incurred  in  his 
time.(?ra) 

When  infant's  name  may  be  stricken  out  as  complainant.]  If  an  infant 
is  made  a  co-complainant  with  others,  in  a  bill,  and  it  appears  that 
[*Vol.  II,  206]  *it  will  be  more  for  his  benefit  that  he  should  be  made 
a  defendant,  an  order  to  strike  out  his  name  as  complainant  and  to 
make  him  a  defendant,  may  be  obtained  upon  motion,  (n)  The  reason 
for  this  practice  is,  that  an  infant  defendant,  where  his  inheritance  is 
concerned,  has,  in  general,  a  day  given  him  after  attaining  the  age  of 
twenty-one,  to  show  cause,  if  he  can,  against  the  'decree,  and  is  in 
some  other  respects  privileged  beyond  an  adult ;  but  an  infant  com- 
plainant has  no  such  privilege,  and  is  as  much  bound  as  one  of  full 
age.(o) 

Infant,  when  bound  by  decree.]  In  Lord  Brook  v.  Lord  Hertford,  just 
referred  to,  an  objection  was  taken  because  the  will  under  which  the 
infant  complainant  claimed  had  not  been  proved,  and  the  court  held 
that  it  was  not  material ;  for  an  infant,  when  complainant,  is  as  much 
bound,  and  as  little  privileged,  as  one  of  full  age.  In  this  respect 
courts  of  equity  only  follow  the  rule  of  law,  where  it  is  held  that  an 
infant  is  as  much  bound  by  a  judgment  in  his  own  action  as  an  adult. 
And  upon  this  principle,  where  a  former  decree  signed  and  enrolled 
in  a  suit  where  an  infant  was  complainant,  was  pleaded  to  a  new  bill 
by  the  same  complainant  relative  to  the  same  matter,  the  court  held 
that  the  plea  was  good.(p) 

But  if  gross  laches,  or  fraud  and  collusion  should  appear  on  the  part 
of  the  prochein  amy,  the  infant  may  open  the  decree  by  a  new  bill,  as 
much  as  a  person  of  full  age.(g)  (9)     And  although  an  infant  is  in 

(Z)  1  Dan.  106. 

(m)  Witts  v.  Campbell,  12  Ves.  493.    Davenport  v.  Davenport,  1  Sim.  &  Stn.  101. 

in)  Tappen  v.  Norman,  11  Ves.  568.    Plunket  v.  Joice,  2  Sen.  &  Lef.  159. 

(o)  2  Sch.  &  Lef.  159.     1  Dan.  99.    Lord  Brook  v.  Lord  Hertford,  2  P.  Wins.  519. 

(p)  Gregory  v.  Molesworth,  3  Atk.  626. 

iq)  Sheffield  v.  Duchess  of  Buckinghamshire,  1  Atk.  628. 

(9)  "Where  the  property  rights  of  infants  are  concerned,  courts  will  exercise  the 
most  vigilant  care  in  protecting-  their  interests,  and  will  hold  guardians  and  others 
to  a  rigid  adherence  to  principles  of  good  faith,  not  only,  "but  to  a  strict  perform- 
ance of  every  duty.  A  collusive  arrangement  to  prevent  competition,  at  a 
judicial  sale,  and  a  sale  in  pursuance  thei-eof  to  the  injury  of  an  infant,  is  a  fraud 
in  law,  whether  made  with  or  without  the  consent  of  his  guardian  ad  litem;  and 
subsequent  mortgagees  and  purchasers  with  knowledge  of  the  fraud  can  gain  no 
advantage  therefrom.  (Howell  v.  Mills,  53  N.  Y.  322.)  An  infant  is  entitled  to 
the  protection  of  the  court,  upon  a  summary  application  to  set  aside  such  a  sale, 
as  well  as  in  a  formal  action.  The  right  to  relief,  once  established,  it  is  not  with- 
out the  discretion  of  the  court  absolutely  to  reject  the  summary  application  and 
remit  the  infant  to  his  action.     (lb.) 

655 


207  PROCEEDINGS  IN  SPECIAL  CASES.  [Book  V. 

general  bound  by  a  decree  in  a  cause  in  which  he  himself  is  complain- 
ant, yet  there  is  no  instance  of  the  court's  binding  the  inheritance  of 
an  infant  by  any  discretionary  act  of  the  court. (r) 

Giving  a  day  to  show  cause.]  In  general,  where  decrees  are  made  in 
suits  by  infant  complainants,  it  is  not  usual  to  give  the  infant  a  day 
to  show  cause  after  he  comes  of  age.(s)  But  when  a  day  is  given  to 
him  for  that  purpose,  the  proper  course  appears  to  be  to  have  the  cause 
re-heard  -;  for  which  purpose  he  must,  within  the  period  appointed, 
present  a  petition  of  re-hearing,  (t) 

Infant,  how  far  bound  by  acts  of  his  solicitor,  etc.]  (10)  It  is  a  general 
rule  that  infants  are  as  much  bound  as  adults  by  the  conduct  of  their 
solicitors.(w)  Yet  if  there  has  been  any  mistake  in  the  form  of  the 
[*Vol.  II,  207]  suit,  *or  of  the  proceedings  under  it,  or  in  the  conduct 
of  them,  the  court  will,  upon  application,  permit  such  mistake  to  be 
rectified. (v)  Thus,  an  infant  complainant  may  have  a  decree  upon 
any  matter  arising  from  the  state  of  his  case,  though  he  has  not  par- 
ticularly mentioned  and  insisted  upon  it,  and  prayed  it  by  his  bill.(w) 

So  where  the  persons  acting  on  his  behalf,  by  mistake  make  sub- 
missions or  offers  on  behalf  of  an  infant  complainant,  which  the  infant 
ought  not  to  have  been  called  upon  to  make,  the  court  »will  not  suffer 
the  infant  to  be  prejudiced.  Therefore,  where  an  infant  complainant 
had,. by  mistake,  submitted  by  her  bill  to  pay  off  a  mortgage  which 
she  was  not  liable  to  pay,  the  master  of  the  rolls  said  he  must  take 
care  of  the  infant  and  not  suffer  her  to  be  caught  by  any  mistake  of 
her  agent ;  and  accordingly  the  infant  was  allowed  to  amend  her  bill, 
on  paying  the  costs  of  the  day.(») 

The  general  rule,  however,  is  as  above  stated,  especially  as  respects 
matters  of  practice,  that  infants  as  well  as  adults  are  bound  by  the 
conduct 'of  the  solicitor  acting  bona  fide  in  their  behalf,  (y) 

(r)  Taylor  v.  Phillips,  2  Ves.  23. 

(s)   1  Dan.  100.    Gregory  v.  Molesworth,  3  Atk.  626. 

(t)   Pnac.  Reg.  225. 

(u)  Tillotson  v.  Hargrave,  3  Mad.  491. 

(v)  1  Dan.  101. 

(w)  Stapilton  v.  Stapilton,  1  Atk.  6.    See  also  DeManneville  v.  DeMannerille.  10  Ves  52. 

(x)  Serle  v.  St.  Eloy,  2  P.  Wms.  386. 

(y)  Tillotson  v.  Hargrave,  3  Mad.  494. 


(10)  The  only  source  of  power,  for  a  guardian  ad  litem,  is  the  court.  The 
appointment  is  not  made  by  the  infant,  but  by  the  court.  The  guardian  is 
appointed  to  prosecute  the  action,  and  he  may  employ  the  ordinary  and  customary 
means  to  bring  it,  if  possible,  to  a  successful  termination.  The  authority  is  to 
prosecute,  and  not  to  settle ;  and  no  settlement,  made  by  him  can  be  binding  on 
the  infant,  except  when  made  with  the  express  sanction  of  the  court.  (Edsall  v. 
Vandemark,  39  Barb.  589.) 
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Effect  of  infants  becoming  of  age.]  Where  a  bill  has  been  filed  in 
the  name  of  an  infant,  his  coming  of  age  is  no  abatement  of  the 
suit  ;(z)  but  he  may  elect  whether  he  will  proceed  with  it  or  not.  If 
he  goes  on  with  the  cause,  all  future  proceedings  may  be  carried  on  in 
his  own  name,  and  the  bill  need  not  be  amended  or  altered. (a)  He 
will  also  be  liable  to  all  the  costs  of  the  suit,  in  the  same  manner  as  if 
he  had  been  of  age  when  the  bill  was  filed. (b)  If  he  chooses  to  aban- 
don it,  he  may  move  to  dismiss  it  on  his  paying  the  costs  ;  but  he  can- 
not compel  the  next  friend  to  pay  the  costs,  unless  it  be  established 
that  the  bill  was  improperly  filed,  (c) 

Solicitor's  lien  for  costs.]  A  solicitor  conducting  a  cause  on  the  part 
of  an  infant  has  the  same  lien  upon  the  money  recovered  in  the  suit 
by  his  means,  and  at  his  expense,  as  he  has  in  the  case  of  an  adult,  (d) 
But  it  seems  that  a  solicitor  who  obtains  possession  of  papers,  as  next 
friend,  has  not  any  lien  upon  them  by  virtue  of  such  possession. (e) 

Right  of  next  friend  to  costs.]  The  court  is  extremely  anxious  to 
encourage,  to  every  possible  extent,  whoever  will  stand  forward  in  the 
[*Vol.  II,  208]  *character  of  next  friend  on  behalf  of  infants.  (/)  and 
will,  therefore,  whenever  it  can  be  done,  allow  the  next  friend  the 
costs  of  any  proceeding  instituted  by  him  for  the  infant's  benefit,  out 
of  the  infant's  estate ;  provided  he  appears  to  have  acted  in  good  faith 
for  the  benefit  of  the  infant.(#)  And  he  will  not  be  deprived  of  this 
right  to  costs  by  any  mistake  or  misapprehension  on  his  part,  (h)  But 
if  it  should  turn  out  that  the  next  friend  has  acted  from  improper 
motives,  or  merely  to  answer  the  purposes  of  spleen  ;  or  that  due  dili- 
gence has  not  been  exerted  to  acquire  a  proper  knowledge  of  the  facts 
of  the  case,  he  will  not  be  entitled  to  costs  out  of  the  infant's 
estate. (i)  (11) 

(z)  Prac.  Reg.  255. 

(a)  t  Dan.  108.    Moor.  42.    Prac.  Eeg.  225.    I  Fowl.  Pr.  421. 

(6)  Id.  lb.  , 

(c)  Id.  ib.    Beanies  on  Costs,  111,  n.  15. 

(d)  Staines  v.  Maddox,  Mos.  319. 
(c)  Montagu  on  Lien,  53. 

(/)  Whittaker  v.  Marlar,  1  Cox,  286. 

iff)  1  Dan.  109.    Stains  v.  Maddox,  supra.    Taner  v.  Ivie,  2  Ves.  466. 

(h)  Whittaker  v.  Marlar,  supra. 

(i)    Id.  ib      Pearce  v.  Pearce,  9  Ves.  548.    Roddam  v.  Hetherington,  5  Ves.  91. 


(11)  The  Code  (§  316)  directs  that  when  costs  are  adjudged  against  an  infant 
plaintiff,  the  guardian  by  whom  he  appeared,  in  the  action,  shall  be  responsible 
therefor,  and  payment  thereof  may  be  enforced  by  attachment. 

It  has  been  decided  that  this  means  a  process  in  the  nature  of  a  ca.  sa.  The 
poverty  of  the  guardian  is  no  defence,  on  a  motion  for  an  attachment.  (Grantman 
v.  Thrall,  31  How.  464;  Cook  v.  Rawdon,  6  id.  233 ;  S.  C.  1  Code  Rep.  N.  S.  382  ; 
Ten  Broeck  v.  Reynolds,  13  How.  Pr.  462.)  It  is  not  strictly  necessary  for  the 
defendant  to  first  issue  his  execution  against  the  infant,  in  order  to  fasten  the 

Vol,  11,^3  657 


208  PROCEEDINGS  IN  SPECIAL  CASES.      .  [Book  V. 

Next  friends  liability  for  costs.]  It  is  a  general  rule  that  a  prochein 
amy  shall  pay  the  defendant's  costs  in  case  the  complainant's  bill  is 
dismissed.  And  so  if  a  motion  is  made  on  behalf  of  an  infant  com- 
plainant, which  is  refused  with  costs,  such  costs  must  be  paid  by  the 
prochein  amy.(k) 


SECTION    II. 

SUITS   AGAINST   INFANTS. 

May  be  brought  against  them  alone.']  In  suits  against  infants,  it  is 
not  necessary,  as  in  the  case  of  married  women,  that  any  other  person 
should  be  joined  with  them  as  defendants;  nor  is  it  customary  to 
describe  them  in  the  bill  as  infants ;  unless  some  question  in  the  suit 
turns  upon  the  fact  of  their  infancy.(^)  (12) 

Guardian  ad  litem.]  Infants  are  not  permitted,  on  account  of  their 
supposed  want  of  capacity,  to  defend  themselves.  Therefore,  when- 
ever a  bill  is  filed  against  an  infant,  the  court  will  appoint  a  proper 
person  (styled  a  guardian  ad  litem,)  to  put  in  his  defence  for  him,  and 
to  do  whatever  is  necessary  to  protect  his  rights.  We  have  already 
seen  in  what  manner  a  guardian  ad  litem  is  appointed — who  is  a 
proper  person  to  be  appointed — his  duty,  compensation,  liability — and 
the  mode  of  entering  an  appearance  for  the  infant,  by  him.(m)  (13) 

(&)  1  Dan.  109.    Buckly  v.  Buckeridge,  1  Dick.  395. 
(Z)    1  Dan.  220. 
(m)  Vol.  I,  83  to  80. 


liability  upon  the  guardian  and  entitle  the  defendant  to  his  attachment.  Nor  is  it 
necessary  for  an  order  of  the  court,  to  bring  the  party  into  contempt,  before  the 
attachment  can  issue.     (lb.) 

(12)  By  the  Code  (§  30,  sub.  7,)  county  courts  have  jurisdiction  to  'compel  the 
specific  performance,  by  an  infant,  heir  or  other  person,  of  a  contract  made  by  a 
party  who  shall  have  died  before  the  performance  thereof. 

(13)  An  infant  defendant  must  appear  by  guardian  ;  who  is  to  be  appointed  by 
the  court  in  which  the  action  is  prosecuted;  or  by  a  judge  thereof,  or  a  county 
judge.     (Code,  §  115  ;  Fairweather  v.  Satterly,  7  Rob.  546.) 

Such  guardian  may  be  appointed  upon  the  application  of  the  infant,  if  he  be  of 
the  age  of  fourteen  years,  and  apply  within  twenty  days  after  service  of  the  sum- 
mons. If  he  be  under  the  age  of  fourteen,  or  neglects  so  to  apply,  then  upon  the 
application  of  any  other  party  to  the  action,  or  of  a  relative  or  friend  of  the  infant, 
after  notice  of  such  application  being  first  given  to  the  general  or  testamentary 
guardian  of  such  infant,  if  he  has  one  within  this  state  ;  or,  if  under  that  age,  and 
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within  the  state,  to  the  person  with  whom  such  infant  resides.  And  in  actions  for 
the  partition  of  real  property,  or  for  the  foreclosure  of  a  mortgage  or  other  instru- 
ment, when  an  infant  defendant  resides  out  of  this  state,  or  is  temporarily  absent 
therefrom,  the  plaintiff  may  apply  to  the  court  in  which  the  action  is  pending,  at 
any  special  term  thereof,  and  will  be  entitled  to  an  order  designating  some  suita- 
ble person  to  be  the  guardian  for  the  infant  defendant,  for  the  purposes  of  the 
action,  unless  the  infant  defendant,  or  some  one  in  his  behalf,  within  a  number 
of  days  after  the  service  of  a  copy  of  the  order,  which  number  of  days  shall  be 
in  the  said  order  specified,  shall  procure  to  be  appointed  a,  guardian  for  the  said 
infant ;  and  the  court  shall  give  special  directions,  in  the  order,  for  the  manner  of 
the  service  thereof,  which  may  be  upon  the  infant.     (Code,  §  116,  sub.  2.) 

And  in  case  an  infant  defendant,  having  an  interest  in  the  event  of  the  action, 
shall  reside  in  any  state  with  which  there  shall  not  be  a  regular  communication 
by  mail,  on  such  fact  satisfactorily  appearing  to  the  court,  the  court  may  appoint 
a  guardian  ad  litem  for  such  absent  infant  party,  for  the  purpose  of  protecting  the 
right  of  such  infant,  in  the  action  ;  and  on  such  guardian  ad  litem,  process,  plead- 
ings and  notices  in  the  action  may  be  served,  in  like  manner  as  upon  a  party 
residing  in  this  state.     (lb.) 

As  to  who  may  be  appointed,  Rule  61  of  the  Supreme  Court  provides  that  no 
person  shall  be  appointed  guardian  ad  litem,  unless  he  be  the  general  guardian 
of  the  infant,  or  is  fully  competent  to  understand  and  protect  the  rights  of  the 
infant,  and  who  has  no  interest  adverse  to  that  of  the  infant,  and  is  not  connected 
in  business  with  the  attorney  or  counsel  of  the  adverse  party.  And  no  person 
shall  be  appointed  such  guardian  who  is  not  shown  by  affidavit  to  be  of  sufficient 
ability  to  answer  to  the  infant,  for  any  damage  which  may  be  sustained  by  his 
negligence  or  misconduct  in  the  defence  or  prosecution  of  the  suit. 

Rule  62  declares  that  it  shall  be  the  duty  of  every  attorney  or  officer  of  the 
court,  to  act  as  the  guardian  of  any  infant  defendant,  in  any  suit  or  proceeding 
against  him,  whenever  appointed  for  that  purpose  by  an  order  of  the  court.  And 
that  it  shall  be  the  duty  of  such  guardian  to  examine  into  the  circumstances  of 
the  case,  so  far  as  to  enable  him  to  make  the  proper  defence,  when  necessary  for 
the  protection  of  the  rights  of  the  infant ;  and  that  he  shall  be  entitled  to  such 
compensation  for  his  services  as  the  court  may  deem  reasonable.  But  that  no 
order  allowing  compensation  to  a  guardian  ad  litem  shall  be  made,  except  upon 
an  affidavit,  to  be  made  by  such  guardian,  if  an  attorney  of  the  court,  or,  if  the 
guardian  be  not  an  attorney,  then  on  affidavit  to  be  made  by  an  attorney  of  the . 
court  who  has  acted  in  the  matter,  in  behalf  of  such  guardian,  showing  that  he 
has  examined  into  the  circumstances  of  the  case,  and  has,  to  the  best  of  his 
ability,  made  himself  acquainted  with  the  rights  of  his  ward ;  and  that  such 
guardian  has  taken  all  the  steps  necessary  for  the  protection  of  such  rights,  to 
the  best  of  his  knowledge,  and  as  he  believes,  stating  what  has  been  done  by 
him  for  the  purpose  of  ascertaining  the  rights  of  the  ward. 

Rule  63  requires  the  guardian  ad  litem  to  give  security,  before  receiving  any 
money  or  property  belonging  to  the  infant. 

The  court  will  not  appoint  a  guardian  ad  litem  on  the  nomination  of  the 
adverse  party.  (Knickerbocker  v.  Be  Freest,  2  Paige,  404.)  Nor  will  a  person 
be  appointed  guardian  on  his  own  nomination,  without  the  consent  of  the  infant. 
(E.  B.  v.  E.  B.  C.  28  Barb.  299 ;  S.  C.  8  Ab.  44.) 

Except  in  the  first  judicial  district,  an  order  for  the  appointment  of  a  guardian 
ad  litem  of  an  infant  defendant,  in  a  partition  suit,  can  only  be  made  by  the 
court.  But  in  the  first  district,  such  order  may  be  made  by  a  judge  at  chambers  ; 
and  it  operates  as  an  order  of  the  court.  (Disbroio  v.  Folger,  5  Ab.  53.)  What  is 
necessary 'to  constitute  a  valid  appointment  of  a  guardian  for  an  infant  married 
woman,  defendant  in  a  partition  suit.     (lb.) 

Service  of  the  order  appointing  a.  guardian  for  a  non-resident  infant  defendant 
is  valid  although  made  by  depositing  a  copy  in  the  post-office  before  the  original 
was  actually  filed,  if  the  order  was  made  before  mailing  the  copy.  It  would  be- 
come effectual  from  the  time  of  the  filing.  (Brainerd  v.  Heydriek,  32  How.  97 ; 
S.  C.  2  Ab.  N.  S.  47;  49  Barb.  62.)  After  an  answer  has  been  put  in  by  a 
guardian  ad  litem,  and  judgment  entered,  the  regularity  of  the  service  of  the 
order  for  his  appointment  cannot  be  questioned.     (lb.) 

The  provisions  of  §  116  of  the  Code  are  intended  for  the  benefit  of  the  infant, 
by  giving  him  twenty  days  after  the  service  of  process,  to  make  his  own  selection 
of  a  guardian ;  after  that  time,  the  plaintiff,  or  any  relative  or  friend,  may  apply  ; 
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*The  defence  by  an  infant.]  When  the  guardian  ad  [*Vol.  II,  209] 
litem  for  an  infant  defendant  has  been  appointed,  and  has  caused  his 
appearance  to  be  entered,  it  is  his  duty  to  put  in  a  defence  on  the 
part  of  an  infant ;  and  any  defence  without  such  guardian  is  irregular ; 


but  the  infant  may  still  make  the  application  if  the  other  persons  authorized  fail 
to  do  so.     (McConnell  v.  Adams,  1  Code  Rep.  N.  S.  114.) 

If  a  guardian  has  been  actually  appointed  before  the  expiration  of  the  time  to 
answer,  an  appearance  for  him  will  be  deemed  to  have  been  authorized  by  such 
guardian,  (Graham  v.  Pinckney,  7  Rob.  147;)  and  the  judgment  will  not  be 
rendered  void  by  the  omission  to  insert  in  the  record  the  appointment  of  such 
guardian.     (lb.) 

After  a  trial  and  verdict,  the  plaintiff  cannot  have  a  guardian  ad  litem  appointed 
for  the  infant  defendant,  in  order  to  confirm  the  verdict,  but  he  may  have  the 
defendant's  proceedings  set  aside.     (Boylen  v.  McAvoy,  29  How.  278.) 

It  is  the  duty  of  a  guardian  ad  litem  to  bring  the  lights  of  his  ward  directly 
under  the  consideration  of  the  court ;  and  the  court  will  protect  such  rights.  If 
a  special  answer  is  necessary,  the  guardian  should  put  one  in ;  and  if  he  neglect 
the  rights  of  the  infant,  he  may  be  punished  therefor,  or  made  answerable  in 
damages.     (Knickerbocker  v.  De  Forest,  2  Paige,  404.) 

Where  an  infant  defendant  is  a  lunatic  and  a  non-resident,  the  proper  course  is 
for  his  committee  or  guardian  to  petition  the  court  for  the  appointment  of  a  suita- 
ble guardian  ad  litem  residing  within  the  jurisdiction  of  the  court.  (Rogers  v. 
McLean,  31  How.  279.) 

A  guardian  for  an  infant  defendant  cannot  be  appointed  until  after  such  infant 
has  been  served  with  the  summons.     (Glover  v.  Haws,  19  Ab.  161,  n.) 

If  no  guardian  ad  litem  for  an  infant  defendant  is  appointed,  he  cannot  waive 
the  objection  by  appearing  by  attorney,  or  otherwise ;  but  may  take  advantage 
of  it  by  motion  to  set  aside  the  judgment ;  whether  the  action  be  on  contract,  or 
for  a  tort.  (Fairweatlier  v.  Satterly,  7  Rob.  546.)  A  judgment  cannot,  regularly, 
be  taken  against  an  infant,  for  want  of  an  answer,  even  if  the  plaintiff  have  no 
■  knowledge  that  the  defendant  is  an  infant.  (Kellogg  v.  Kloek,  2  Code  R.  28.) 
And  even  though  there  be  an  answer,  if  the  guardian  has  not  been  regularly  or 
properly  appointed,  there  is  no  valid  appearance,  and  the  judgment  is  irregular. 
(Jennings  v.  Jennings,  2  Ab.  2.)  To  take  judgment  against  an  infant  defendant 
without  the  appointment  of  a  guardian  ad  litem,  is  error  in  fact,  and  not  a  mere 
irregularity.  (McMurray  v.  McMurray,  9  Ab.  N.  S.  315  ;  S.  C.  41  How.  41 ;  60 
Barb.  117.) 

In  proceedings  in  partition,  in  accordance  with  the  act  of  1831,  the  appointment 
of  a  guardian  for  non-resident  infant  defendants  who  do  not  appear,  is  not  neces- 
sary. (Clemens  v.  Clemens,  60  Barb.  366.)  If  it  were  otherwise,  the  objection 
cannot  be  raised  for  the  first  time  by  a  purchaser,  when  the  infants  have  for  some 
time  been  of  age,  and  when  a  motion,  if  made,  would  be  denied  on  account  of  the 
delay.     (lb.) 

The  petition  for  the  appointment  of  a  guardian  ad  litem  for  an  infant  defendant 
should  show  the  commencement  and  pendency  of  an  action  against  the  infant ; 
the  age  and  place  of  residence  of  the  infant ;  and  that  the  person  proposed  as 
guardian  has  no  interest  adverse  to  that  of  the  infant,  is  not  connected  in  business 
with  the  attorney  or  counsel  of  the  adverse  party,  and  is  of  sufficient  pecuniary 
ability  to  answer  for  any  damage.  Or,  the  petition  may  be  in  a  briefer  form,  and 
these  facts  shown  to  the  court  by  affidavit  or  otherwise,  on  the  application.  (Van 
Sant.  Eq.  Pr.  153.)  The  petition  should  also  show,  (especially  if  the  application 
is  made  by  any  other  party  to  the  suit,)  whether  the  infant  has  any  general  or 
testamentary  guardian,  or  not,  within  the  state.     (Id.  154.) 

If  the  application  be  made  by  any  other  party  to  the  suit,  it  is  not  usual  to  name 
any  person  for  appointment,  in  the  petition;  because  the  court  will  not  appoint  a 
guardian  ad  litem  for  an  infant  defendant  on  the  plaintiff's  nomination.  (Knick- 
erbacker  v.  De  Freest,  2  Paige,  304;  Grant  v.  Van  richoonhoren ,  9  id.  225.)  But 
it  is  proper,  in  the  notice  of  application,  to  name  some  competent  and  responsible 
attorney  as  the  proposed  guardian ;  and  to  state,  therein,  that  the  plaintiff  will 
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for  the  guardian  is  liable  for  the  costs  if  the  defence  be  improper,  or 
if  the  answer  be  scandalous  or  impertinent. (n) 

The  method  of  putting  in  the  answer  of  an  infant  defendant,  and 
the  form  and  effect  thereof,  has  been  mentioned  already.  See  Vol.  I. 
85,  148,  149,  150. 

If  a  plea  is  put  in,  it  must  be  sworn  to  by  the  guardian  ad  litem, 
unless  an  order  has  been  obtained  to  take  it  without  oath.(o) 

Infants,  how  far  bound  by  acts  of  next  friend,  guardian  ad  litem,  or 
solicitor.]  It  seems  that  infants  are  as  much  bound  by  the  acts  of  those 
who  conduct  their  cases  as  adults ;  provided  their  acts  are  bona 
fide.(p)  Thus,  although  an  heir  at  law  is  entitled,  as  of  course,  to  an 
issue  devisavit  vel  mm,  yet  it  seems  that  such  issue  may  be  waived  on 
the  part  of  an  infant. (g)  And  so,  although  the  court  will  not,  where 
infants  are  concerned,  make  a  decree  by  consent  without  first  referring 
it  to  a  master  to  inquire  whether  it  is  for  their  benefit,  yet  when  once 
a  decree  has  been  pronounced  without  that  previous  step,  it  is  con- 
sidered as  of  the  same  authority  as  if  it  had  been  referred  to  a  master 
and  he  had  made  a  report  that  it  would  be  for  their  benefit. (r)  In  the 
same  manner  an  order  for  maintenance,  though  usually  made  upon 
reference  to  a  master,  would  be  equally  binding  if  made  without. (s) 
An  infant  is  also  bound  by  the  assent  of  his  solicitor,  to  a  departure 
from  the  ordinary  method  of  taking  testimony  in  the  master's  office. (t) 

Infants,  how  far  bound  by  admissions.]  The  same  reasons  which 
prevent  an  infant  from  being  bound  by  his  answer,  operate  to  prevent 
his  being  bound  by  admissions  in  any  other  stage  of  the  proceeding ; 
unless,  indeed,  such  admissions  are  for  his  benefit. (u)  The  con- 
sequence of  this  rule  is,  that  where  there  are  infant  defendants,  and 
it  is  necessary,  in  order  to  entitle  the  complainant  to  the  relief  he 
prays,  that  certain  facts  should  be  before  the  court,  such  facts,  although 

(n)  Hinde,  248. 
(o)  Id.  241. 
(p)  1  Dan.  221. 

(q)  Levy  v.  Lew,  3  Mad.  245. 
(»•)   Wall  v.  Bnshby,  1  Bro.  C.  C.  484. 
(s)   Id.  ib. 

it)   Tillotson  v.  Hararave,  3  Mad.  494. 

(«)  1  Dan.  238.     See  Hawkins  v.  Luscombe,  2  Swanst.  392 :  Milner  v.  Lord  Harewood,  18 
Ves.  274. 


move  for  the  appointment  of  such  person,  "  or  of  such  other  competent  and  proper 
person  as  the  court  shall  approve."     (Van  Sant.  Eq.  Pr.  154.) 

The  written  consent  of  the  person  proposed  as  guardian  should  be  indorsed  upon 
the  petition,  with  proof,  by  affidavit,  of  the  genuineness  of  the  signature  thereto. 
But  this  is  not  necessary,  in  the  case  of  an  attorney,  or  other  officer  of  the  court, 
of  whose  signature  the  court  will  take  notice,  and  who,  by  the  62d  rule  of  the 
court,  is  required  to  act  as  guardian,  whenever  appointed.     (Ib.) 
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they  might  be  the  subject  of  admission  on  the  part  of  adults,  must  be 
provedagainst  infants,  (v)  Accordingly,  in  the  ordinary  case  of  establish- 
[*Vol.  II,  210]  ing  a  will  ^relating  to  real  estate,  where  the  heir  at 
law  is  an  infant,  it  is  always  necessary  to  establish  the  due  execution 
of  the  will  by  the  examination  of  witnesses,  (to) 

Replication  to  the  infant's  answer.]  It  results  from  the  inability,  of  an 
infant  or  his  next  friend  to  make  admissions  which  will  bind  him,  that 
if  it  is  necessary  for  the  complainant  to  establish  some  fact  which  it  is 
not  for  the  interest  of  the  infant  to  admit,  his  answer  must  be  replied 
to,  and  the  fact  proved  by  evidence  in  the  usual  manner. (a;) 

Evidence  against  infants.']  Where  infants  are  defendants,  the  case 
against  them  must  be  established  by  strict  evidence ;  and  it  is  neces- 
sary they  should  have  been  parties  to  the  suit  when  the  witnesses 
were  examined.  If  they  have  become  parties  subsequently,  the 
evidence  cannot  be  read  against  them.(?/) 

Practice  on  bills  of  foreclosure  against  them.]  In  the  case  of  Mills  v. 
Davis,(z)  it  was  held  by  Chancellor  Kent,  that  upon  a  bill  for  the  fore- 
closure of  a  mortgage,  and  for  the  sale  of  the  mortgaged  premises, 
where  the  defendants,  or  some  of  them,  are  infants,  the  proper  course 
is  to  direct  an  inquiry  whether  a  sale  would  be  for  the  benefit  of  the 
infants ;  and  to  require  the  complainant,  on  such  reference,  to  prove 
his  demand;  (and  to  direct  the  master  to  report  not  only  the  amount 
of  the  principal  and  interest  due  the  complainant,  but  also  the  proof, 
together  with  his  opinion  in  respect  to  the  sale.  And  if  the  proof  of 
the  debt,  and  of  the  expediency  of  the  sale  is  made  out  to  the  satisfac- 
tion of  the  court,  the  decree  must  in  such  cases  be  absolute;  as  it 
would  destroy  the  safety  and  effect  of  such  sales  to  make  the  decree 
nisi  until  the  infant  should  come  of  age.  Accordingly,  in  that  case, 
the  chancellor  directed  a  reference  to  a  master  to  take  proof  of  the 
facts  stated  in  the  complainant's  bill ;  and  to  inquire  whether,  under 
the  circumstances  of  the  case,  in  reference  to  the  amount  of  the  debt, 
and  the  situation,  nature,  and  value  of  the  mortgaged  premises,  a  sale 
of  the  whole  or  of  a  part  only,  and  what  part,  of  the  mortgaged 
premises  would  be  for  the  benefit  of  the  infant. 

Decree,  when  binding  upon  infant.]  An  infant  defendant  is  as  much 
bound  by  a  decree  in  chancery  as  a  person  of  full  age.  Therefore,  if 
there  be  an  absolute  decree  made  against  a  defendant  who  is  under 

(v)  Id.  ib.    Wilkinson  v.  Beal,  4  Mad.  408. 

(u>)  1  Dan.  238. 

[x)  1  Dan.  240. 

(j/i  Qnantock  v.  Bnllen,  5  Mad.  81. 

(z)  Blake's  lJr.  App'x,  125. 
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age,  he  will  not  be  permitted  to  dispute  it,  unless  upon  the  same 
grounds  as  an  adult  might  have  disputed  it — such  as  fraud,  collusion, 
[*Vol.  II,  211]  or  error.(a)  *To  impeach  a  decree  on  the  ground  of 
fraud  or  collusion,  he  may  proceed  either  by  a  bill  of  review,  or 
supplemental  bill,  in  the  nature  of  a  bill  of  review ;  or  he  may  pro- 
ceed by  original  bill.  He  may  also  impeach  a  decree  on  the  ground 
of  error,  by  original  bill.  And  he  is  not  obliged  to  wait  for  that 
purpose  till  he  has  attained  the  age  of  twenty-one. (b) 


SECTION    III. 

PROCEEDINGS   FOR  THE   SALE   OP   THEIR  REAL   ESTATE. 

When  sals  will  be  authorized.]  Any  infant  seized  of  any  real  estate, 
or  entitled  to  any  term  for  years  in  any  lands,  may,  by  his  next  friend, 
or  by  his  guardian,  apply  to  the  court  for  the  sale  or  disposition  of 
such  property,  (c) 

Whenever  it  shall  appear  that  a  disposition  of  any  part  of  the  real 
estate  of  such  infant,  or  of  his  interest  in  any  term  for  years,  is  neces- 
sary and  proper,  either  for  his  support  and  maintenance,  or  for  his 
education ;  or  that  the  interest  of  the  infant  requires,  or  will  be  sub- 
stantially promoted  by,  such  disposition,  on  account  of  any  parJ;  of  his 
said  property  being  exposed  to  waste  and  dilapidation,  or  on  account 
of  its  being  wholly  unproductive,  or  for  any  other  peculiar  reasons  or 
circumstances,  the  court  may  order  the  letting  thereof  for  a  term  of 
years,  or  other  disposition  of  the  same  to  be  made  by.  such  guardian 
or  guardians  so  appointed,  in  such  manner,  and  with  such  restrictions 
as  shall  be  deemed  expedient,  (d)  But  no  real  estate  or  term  for  years 
can  be  sold,  leased,  or  disposed  of  contrary  to  the  provisions  of  any 
last  will,  or  of  any  conveyance,  by  which  such  estate  or  term  was 
devised  or  granted  to  the  infant.(e)  (14) 

(<z)  1  Dan.  221. 

(6)  Richmond  v.  Tayleur,  1  P.  Wms.  734.    See  also  Vol.  1,  p.  334,  335,  as  to  when  an  infant 
is  bound  by  a  decree, 
(e)  2  R.  S  194,  S 176,  (orig.  5  170.) 
(<2)  Id.  195,  §  181,  (orig.  §  175.) 
(e)  Id.  ib.  S 182,  (orig.  S 176. 


(14)  The  power  of  the  court  of  chancery  to  order  the  sale  of  real  estate  belong- 
ing to  an  infant  is  derived  entirely  from  the  statute.     It  has  no  inherent  original 
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It  is  a  sufficient  ground  to  authorize  a  sale  of  an  infant's  property, 
that  it  is  held  in  common  with  adults,  and  that  the  value  thereof  is 
small,  in  comparison  with  the  expense  of  a  partition  suit,  to  which  it 
must  otherwise  be  subjected. (/) 

(/)  Matter  of  Congdon,  2  Paige,  566. 

jurisdiction  on  the  subject.  Therefore,  if  it  directs  a  sale  of  real  estate  devised 
to  an  infant,  contrary  to  the  provisions  of  the  devise,  such  sale  is  utterly  void, 
and  passes  no  title  to  the  purchaser.  (Rogers  v.  Dill,  6  Hill,  415,  417 ;  O'Reilly 
v.  King,  2  Rob.  587;  S.  C.  28  How.  408;  Onderdonk  v.  Mott,  34  Barb.  106; 
Baker  v.  Lorillard,  4  N.  Y.  257.)  But  in  Wood  v.  Mather,  (34  Barb.  106,  113,)  and 
Anderson  v.  Mather,  (44  N.  Y.  249 ;)  it  is  held  that  courts  of  equity  have  an  in- 
herent jurisdiction,  independently  of  any  statute,  to  order  a  sale  of  the  equitable 
estate  of  infants,  whether  it  consists  of  real  or  of  personal  property.  And  that 
the  statutes  of  this  state,  authorizing  the  sale  of  real  estate  belonging:  to  infants, 
apply  to  those  cases  only,  in  which  the  legal  title  is  in  the  infants.  In  a  proceed- 
ing in  equity  for  the  sale  of  an  infant's  equitable  estate  in  lands,  the  infant's  estate 
may  be  transferred  by  his  written  contract  of  sale,  followed  by  payment,  posse- 
sion, and  improvements  made,  by  the  purchaser,  where  such  sale  is  made  by  the 
infant's  guardian,  under  the  sanction  of  the  court.  (lb.)  And  the  equitable  title 
of  the  purchaser,  thus  acquired,  is  a  good  defence  to  an  action  of  ejectment, 
brought  by  the  infant  after  he  arrives  at  full  age.     (lb.) 

County  courts  have  jurisdiction  to  order  the  sale,  mortgage  or  other  disposition 
of  the  real  property  situated  within  the  county,  of  infants.     (Code,  §  30  sub.  6.) 

Although  the  power  thus  conferred  upon  county  courts  may  include  all  the 
incidental  powers  and  use  of  means  necessary  to  complete  the  sale  of  an  infant's 
real  estate,  by  transferring  the  infant's  title  to  the  purchaser,  and  securing  the 
avails  to  the  infant,  yet  such  power  must  be  exercised  at  the  same  time,  and  as  a 
part  of  the  proceedings  for  the  sale.  The  court  cannot,  at  a  subsequent  time,  and 
when  both  the  infant  and  his  special  guardian  are  residents  of  another  county, 
make  an  order  directing  the  special  guardian  to  invest  the  moneys  in  his  hands, 
the  proceeds  of  such  sale,  in  lands  situated  in  such  other  county.  (Stiles  v.  Bee- 
man,  1  Lans.  90.)  "When  the  county  court,  in  such  a  proceeding,  has  ordered 
security  to  be  given,  or  an  investment  to  be  made,  for  the  benefit  of  the  infant, 
and  such  security  has  been  given,  or  investment  made,  its  jurisdiction  over  the 
parties  and  the  subject  matter  is  at  an  end ;  and  it  cannot  afterwards,  and  in 
another"  proceeding,  make  a  new  disposition  of  the  fund.  (lb.)  The  69th  (70thj 
rule  of  court,  relating  to  the  disposition  of  the  proceeds  of  the  sale  of  an  infant's 
lands,  refers  to  proceedings  at  the  time  of  the  sale  ;  and  even  if  it  were  otherwise, 
it  cannot  confer  powers  upon  the  county  courts  not  given  to  them  by  statute, 
either  in  terms  or  by  necessary  implication.     (lb.) 

It  is  not  the  practice  of  the  court  of  chancery  to  authorize  the  sale  of  a  future 
interest  in  real  estate  belonging  to  infants,  except  under  very  special  circum- 
stances ;  nor  for  the  mere  purpose  of  increasing  the  income  of  an  adult  owner  of 
a  present  interest  in  the  estate.     (Matter  of  Jones,  2  Barb.  Ch.  22.) 

The  court  has  no  power  to  direct  a  sale  of  infants'  real  estate,  unless  they  are 
seized  of  the  property.  (Baker  v.  Lorillard,  4  N.  Y.  257.)  Infants  unborn  are 
not  seized ;  hence  the  courts  cannot  sell  their  interests,  because  such  interests  do 
not  exist.  Courts  can  only  sell  interests  existing.  If  a  child  should  be  born,  it 
will  be  vested  with  the  interest  in  the  share  substituted  for  real  estate  and  held 
by  its  co-heirs.  (Bowman  v.  Tollman,  27  How.  212 ;  S.  C.  2  Rob.  185  ;  affirmed, 
41  N.  Y.  619.)  Although  there  are  contingent  interests  of  unborn  children  limited 
upon  the  estates  of  infants,  proceedings  under  the  statute,  for  the  sale  of  such 
estates,  are  valid-;  and  after-bora  children,  in  such  a  case,  would  take  the  same 
interest  in  the  substitute  for  the  land  as  they  would  have  had  in  the  land.  (S.  C. 
2  Rob.  386.)  The  court,  it  seems,  may  order  the  sale  of  a  vested  remainder  belong- 
ing to  infants.     (Baker  v.  Lorillard,  4  N.  Y.  257.) 

It  was  not  within  the  intention  of  the  statute  authorizing  the  sale  of  an  infant's 
real  estate,  to  permit  the  sale  of  the  estate  of  an  infant  feme  covert,  and  turn  the 
proceeds  into  money,  for  the  use  of  the  husband.  (Matter  of  Whitaker,  4  John. 
Ch.  378.) 
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Application  for  order  to  sell.]  The  statute  authorises  the  next  friend 
or  guardian  of  the  infant  to  make  the  application  to  the  court  for  leave 
[*Vol.  II,  212]  *to  sell.(p)  By  the  60th  rule,  the  general  guardian 
of  the  infant,  if  he  has  any,  and  if  not,  the  infant  himself,  if  of  the 
age  of  fourteen  years  or  upwards,  or  some  relative  or  friend,  if  he  is 
under  that  age,  may  apply. 

The  application  must  be  made  by  petition  addressed  to  the  chancel- 
lor, stating  the  age  and  residence  of  the  infant,  the  situation  and 
value  of  his  real  and  personal  estate,  the  situation,  value,  and  income 
of  the  real  estate  proposed  to  be  sold,  and  the  particular  reasons  which 
render  a  sale  necessary  or  proper  ;  and  praying  that  a  guardian  may 
be  appointed  to  sell  the  same. (A)  The  petition  must  also  state  the 
name  and  residence  of  the  person  proposed  as  guardian,  the  relation- 
ship, if  any,  which  he  bears  to  the  infant,  and  the  security  proposed 
to  be  given. (i) 

The  petition  must  be  sworn  to.(A-) 

"Where  several  infants  are  interested  in  the  same  premises  as  tenants 
in  common,  the  application  in  behalf  of  all  must  be  joined  in  the  same 
petition,  although  they  may  have  several  general  guardians;  and  there 
must  be  but  one  reference  to  ascertain  the  propriety  of  a  sale  as  to 
all.(Z)  (15) 

(?)  i  K.  S.  194,  5 176,  (orig.  }  170.) 

(ft)  Rule  158. 

(i)   Idem. 

(k)  Matter  of  Lansing,  3  Paige,  2G5. 

«)   Knle  161. 


(15)  Rule  67  of  the  Supreme  Court  provides  that  an  infant,  by  his  general  guar- 
dian, if  he  has  any,  and  if  there  is  none,  by  his  next  friend,  may  present  a  peti- 
tion, stating  the  age  and  residence  of  the  infant,  the  situation  and  value  of  his 
real  and  personal  estate,  the  situation,  value  and  annual  income  of  the  real  estate 
proposed  to  be  sold,  and  the  particular  reasons  which  render  a  sale  of  the  prem- 
ises necessai-y  or  proper ;  and  praying  that  a  guardian  may  be  appointed,  to  sell 
the  same.  The  petition  must  also  state  the  name  and  residence  of  the  person 
proposed  as  such  guardian,  the  relationship,  if  any,  which  he  bears  to  the  infant, 
and  the  security  proposed  to  be  given.  And  the  petition  must  be  accompanied 
by  affidavits  of  disinterested  persons,  or  other  proofs,  verifying-  the  material  facts 
and  circumstances  alleged  in  the  petition.  If  the  infant  is  of  the  age  of  fourteen, 
he  must  join  in  the  application. 

Where  several  infants  are  interested  in  the  same  premises,  as  tenants  in  com- 
mon, the  application  in  behalf  of  all  must  be  joined  in  the  same  petition,  although 
they  may  have  several  general  guardians.     (Rule  69,  Supreme  Court.) 

The  supreme  court,  at  a  special  or  general  term,  must  make  all  orders  in  pro- 
ceedings for  the  sale  or  other  disposition  of  the  real  estate  of  infants.  A  judge  at 
chambers  cannot  open  or  hold  a  court,  for  the  transaction  of  such  business.  (Mat- 
ter of  BookJiout,  21  Barb.  348.)  A  petition,  in  proceedings  for  the  sale  of  an 
infant's  real  estate,  should  be  addressed  "To  the  Supreme  Court  of  the  State  of 
New  York."     (lb.) 

A  petition  for  the  sale  of  real  estate  of  infants  was  entitled  "  The  petition  of,  etc., 
infants,  by  their  next  friend."  Held,  that  this  was  the  application  of  the  infants, 
by  their  next  friend,  as  required  by  the  statute ;  and  that  the  supreme  court 
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Presenting  petition  to  master,  and  his  certificate  thereon.]  Previous  to 
presenting  the  petition  to  the  court,  it  must  be  presented  to  the  master 
nearest  to  the  residence  of  the  infant,  or  if  the  infant  is  a  non-resident, 
to  any  exception,  injunction,  or  taxing  master. (m) 

The  master  must  certify  upon  the  petition  that  the  person  proposed 
as  guardian  is  a  suitable  and  proper  person  for  that  purpose ;  that  hi 
has  taken  proof  as  to  the  age  of  the  infant,  and  the  actual  value  of  his 
interest  in  the  real  estate  proposed  to  be  sold,  and  as  to  the  sufficiency 
of  the  sureties  offered  by  the  guardian ;  and  that  each  of  the  sureties 
is  worth  double  the  value  of  the  infant's  interest  in  the  real  estate  pro- 
posed to  be  sold,  and  of  the  interest  on  such  value  during  the  minority 
of  the  infant,  over  and  above  all  debts  ;  or  that  the  land  proposed  to 
be  mortgaged  by  way  of  security  is  unincumbered,  and  of  double  the 
value  of  the  premises  sought  to  be  sold.(n)  The  master  must  also  state 
in  his  certificate  what  should  be  the  penalty  of  the  guardian's  bond  to 
be  given  to  each  infant,  (o) 

If  the  master  is  not  satisfied  with  the  person  nominated  as  guardian, 
[*Vol.  II,  213]  *or  with  the  security  proposed,  he  may  name  a  suita- 
ble person  as  guardian,  and  state  what  further  or  other  security  ought 
to  be  given.(p) 

The  master  should  not  act  upon  the  petition,  unless  it  is  drawn  in 
conformity  with  the  direction  of  the  158th  rule,  and  duly  verified  by 
the  oath  of  the  petitioner.  (3) 

The  master  must  go  into  an  examination  as  to  the  age  of  the  infant, 
the  actual  value  of  his  interest  in  the  property,  so  far  at  least  as  to 
ascertain  that  the  value  of  the  property  as  stated  in  the  petition  is 

(m)  Rnle  159. 

(11)  Idem.    Matter  of  Lansing,  3  Paige,  265.    See  also  Rule  172. 

(o)  Idem. 

(p)  Rule  159. 

(q)  Matter  of  Lansing,  8  Paige,  266. 


having'  determined  that  it  was  sufficient  in  substance,  a  mere  departure  from  some 
prescribed  form  or  rule  of  court  would  not  affect  the  jurisdiction  of  the  court,  over 
the  application.  (O'Reilly  v.  King,  2  Rob.  587 ;  S.  C.  28  How.  408.)  Such  an 
application  may  be  made  by  an  uncle  of  the  infants,  being  their  only  male  rela- 
tive, as  their  next  friend ;  and  the  fact  that  he  is  a  creditor  of  the  infants  does  not 
constitute  an  adverse  interest  which  will  disqualify  him.     (lb.) 

It  is  not  necessary  that  a  next  friend  should  be  appointed,  to  present  the  peti- 
tion ;  the  proceeding  not  being  an  action.  The  court  may  grant  an  order  of  sale 
upon  a  petition  presented  on  behalf  of  the  infant  by  his  mother,  as  his  natural 
guardian.  (Mattel-  of  WhitloJc,  32  Barb.  48 ;  S.  C.  19  How.  Pr.  380  ;  10  Ab.  316.) 
Or  by  an  uncle  who  is  the  only  male  relative.  (O'Reilly  v. King,  2  Rob.  587 ;  S.  C. 
28  How.  408.) 

An  adult  co-tenant  who  joins  in  a  petition  praying  a  court  of  equity  to  order 
a  sale  of  the  land  held  by  an  infant  and  the  adult  in  co-tenancy,  is  bound  by  the 
order  made  pursuant  to  his  request.     (Wood  v.  Mather,  38  Barb.  473.) 
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substantially  correct.  And  from  these  data  he  must  ascertain  and 
certify  what  is  the  requisite  sum,  according  to  the  157th  rule,  in  which 
the  security  is  to  be  given ;  and  that  each  of  the  sureties  is  worth  the 
requisite  sum,  over  and  above  all  debts,  so  as  to  enable  the  court,  upon 
the  coming  in  of  the  petition  and  master's  certificate,  to  direct  the 
proper  security  to  be  given,  in  case  a  guardian  is  appointed,  (r) 

It  is  not  sufficient  for  the  master  to  certify  that  the  persons  offered 
as  sureties  are  worth  the  requisite  sum,  in  the  words  of  the  rule.(.s) 

The  master  may  ascertain  the  facts  which  are  required  to  be  certi- 
fied by  a  viva  voce  examination  of  the  sureties,  witnesses  and  parties 
on  oath;  and  he  should  then  certify  to  the  court  the  result  of  his 
inquiries  as  briefly  as  possible.  He  should  not  take  down  and  report 
to  the  court,  in  the  shape  of  affidavits,  or  otherwise,  the  testimony 
taken  before  him.(f) 

Who  may  be  appointed  guardians.]  If  there  is  a  general  guardian  of 
the  infant  already  appointed,  he  is  the  proper  person  to  be  appointed 
guardian  to  effect  a  sale.  And  this,  whether  he  has  been  appointed 
by  a  surrogate  or  by  this  court.  But  if  the  general  guardian  is  incom- 
petent, or  cannot  obtain  the  requisite  security,  another  person  may  be 
appointed  special  guardian,  (u) 

The  husband  of  the  infant  cannot  be  appointed  ;  but  a  third  person 
may  be  appointed  guardian,  with  the  consent  of  the  husband,  to  join 
with  him  in  the  sale.(i>) 

Security  to  be  given  by  guardian.]  The  statute  requires  the  special 
guardian  to  give  a  bond  to  the  infant  in  such  penalty,  with  such  sure- 
ties, and  in  such  form,  as  the  court  shall  direct,  conditioned  for  the 
faithful  performance  of  the  trust,  for  the  paying  over,  investing,  and 
accounting  for  all  moneys  that  shall  be  received  by  him,  according  to 
[*Vol.  II,  214]  the  *order  of  any  court  having  authority  to  give  direc- 
tions in  the  premises ;  and  for  the  observance  of  the  orders  and  direc- 
tions of  the  court  in  relation  to  the  said  trust.(w)  (16) 

(r)  Matter  of  Lansing  3  Paige,  26G. 
(s)  Id.  ib. 

[t)   Matter  of  Morrell,  4  Paige,  46. 
(«)  Matter  of  Wilson,  2  id.  312. 
iv)  Matter  of  Lansing,  3  id.  265. 
(w)  2  R.  S.  194,  S 178,  (orig.  }  172.) 


(16)  The  Code  (§  420)  directs  that  no  guardian  appointed  for  an  infant  shall 
be  permitted  to  receive  property  of  the  infant,  until  he  shall  have  given  sufficient 
security,  approved  by  a  judge  of  the  court  or  a  county  judge,  to  account  for  and 
apply  the  same  under  the  direction  of  the  court. 

By  Rule  69  of  the  Supreme  Court,  the  security  required  on  the  sale  of  the  real 
estate  of  an  infant  is  a  bond  of  the  guardian,  with  two  sufficient  sureties,  in  a 
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penalty  of  double  the  value  of  the  premises,  including  the  interest  on  such  value 
during  the  minority  of  the  infant,  each  of  which  sureties  shall  be  worth  the  penalty 
of  the  bond  over  and  above  all  debts ;  or  a  similar  bond  of  the  guardian  only, 
secured  by  a  mortgage  on  unincumbered  real  estate,  within  this  state,  of  the 
value  of  the  penalty  of  such  bond. 

Rule  63  directs  that  the  general  guardian  of  an  infant  shall  not  receive  any  part 
of  the  proceeds  of  a  sale  of  real  property  belonging  to  such  infant,  sold  under  a 
decree,  judgment  or  order  of  the  court,  until  the  guardian  has  given  such  further 
security  for  the  faithful  discharge  of  his  trust,  as  the  court  may  direct. 

Where  the  real  estate  of  several  infants  is  to  be  sold,  if  the  sureties  on  the 
separate  bonds  are  the  same,  they  must  justify  in  a  sum  amounting,  in  the  aggre- 
gate, to  the  sum  of  the  penalties  of  the  several  bonds.     {Anon.  4  How.  Pr.  414.) 

Before  an  action  can  be  maintained' at  law,  against  the  sureties  in  a  bond  given 
by  a  special  guardian,  the  guardian  must  have  been  called  to  account,  and  ordered 
to  pay  over  by  a  court  of  competent  jurisdiction.  The  sureties  are  not  necessary 
pai'ties  to  the  proceedings  for  such  accounting,  and  the  order,  if  binding  on  the 
guardian,  is  conclusive  upon  the  sureties.  (Brown  v.  Bal&e,  3  Lans.  283.)  Where 
a  surety  in  such  a  bond  has  received  from  the  special  guardian  a  conveyance  of 
lands,  in  trust  to  satisfy  the  debts  of  the  latter,  for  which  he  is  liable,  he  cannot  be 
discharged  from  his  obligation  as  surety  by  obtaining  an  order  from  the  county 
court,  with  the  consent  of  the  infant,  for  the  transfer  to  such  infant  of  land,  in  full 
satisfaction  of  the  liability  of  the  special  guardian  and  his  sureties  on  the  bond ; 
but  such  a  transaction  is  voidable  by  the  infant,  when  he  comes  of  age.  (Stiles  v. 
Beeman,  1  Lans.  90.) 

Where  a  general  guardian  of  infants  is  also  appointed  their  special  guardian 
for  the  sale  of  their  real  estate,  and  having  sold  the  same,  he  receives  the  interest 
on  the  fund  arising  from  the  sale,  he  will  not  be  adjudged  to  have  received  the 
same  in  his  capacity  of  general  guardian,  or  in  any  other  capacity  than  that  of 
special  guardian ;  where  it  appears  that  nothing  was  necessary  for  the  support 
and  maintenance  of  the  infants.  (Sicartwout  v.  Oaks,  52  Barb.  622.)  Where  the 
securities,  in  such  a  case,  make  the  interest,  as  well  as  the  principal,  payable  to 
the  special  guardian,  as  such,  the  presumption  is  that  he  received  both  principal 
and  interest  in  the  way,  and  in  the  character,  in  which  they  were  made  payable, 
in  the  absence  of  any  evidence  to  the  contrary.  (lb.)  Where  an  order  for  the 
sale  of  the  real  estate  of  infants  required  the  special  guardian  to  invest  the  fund 
arising  from  the  sale  in  securities  upon  real  estate,  with  annual  interest ;  held, 
that  he  had  no  authority  to  invest  in  bonds  and  mortgages  payable  to  himself  as 
"guardian,"  in  five  years  with  annual  interest.  That  he  had  no  right  to  receive 
the  principal,  at  all,  without  the  order  of  the  court,  after  its  investment ;  and  that 
he  was  prohibited,  by  rule  of  court,  from  receiving,  without  the  order  of  the  court, 
any  more  of  the  interest  or  income  than  might  be  necessary  for  the  support  and 
maintenance  of  the  infants.  And  the  referee  having  found  that  the  infants  lived 
with,  and  were  supported  by,  an  uncle,  without  charge ;  held,  that  the  condition 
on  which  the  guardian's  right  to  receive  the  interest,  without  the  order  of  the 
court,  depended,  did  not  exist.  And  the  special  guardian  having-  received  and 
converted  to  his  own  use  the  interest  as  well  as  the  principal  in  clear  violation  of 
his  trust,  and  of  his  obligation  as  special  guardian,  it  was  held  that  his  sureties 
were  liable  to  the  infants  for  both.     (lb.) 

A  special  guardian' was,  by  an  order  of  the  court,  authorized  to  sell  and  convey 
all  the  "right,  title  and  interest"  of  the  infant  in  and  to  certain  lands  which  had 
descended  to  her  subject  to  a  mortgage  thereon ;  and,  having  given  the  usual 
bond,  he  did  sell  to  H.,  for  95,500,  all  the  right,  title  and  interest  of  the  said 
infant  in  and  to  an  undivided  one-third  part  of  said  lands.  Held,  that  the  special 
guardian  was  bound  to  account  to  the  infant  for  the  purchase  money,  less  the 
sum  of  $1,300  which  he  had  paid  to  the  widow,  for  her  right  of  dower  in  the 
lands.  That  having  omitted  and  neglected  to  account  for  the  balance  of  the  pur- 
chase money,  and  to  invest  the  same  according  to  the  terms  of  the  sale  and  the 
order  of  the  court  confirming  the  same,  this  was  a  clear  breach  of  his  duty  as 
special  guardian,  and  a  breach  of  the  condition  of  his  bond.  That  the  special 
guardian  had  no  right  to  pay  any  portion  of  the  proceeds  of  the  sale  upon  the 
prior  mortgage,  H.  taking  the  land  subject  to  such  mortgage.  And  that  it  was 
no  excuse  for  not  complying  with  the  condition  of  his.  bond  for  the  special  guardian 
to  show  that  he  was  administrator  of  the  estate  of  the  infant's  father,  or  that  such 
estate  was  Insolvent,  and  he  had  wrongfully  taken  the  funds  which  came  to  his 
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This  provision  of  the  statute  has  been  followed  up  by  the  157th  rule, 
which  directs  that  the  security  shall  be  a  bond  of  the  guardian,  with 
two  sufficient  sureties,  in  a  penalty  of  double  the  value  of  the  prem 
ises,  including  the  interest  on  such  value  during  the  minority  of  the 
infant ;  each  of  which  sureties  must  be  worth  the  penalty  of  the  bond, 
over  and  above  all  debts ;  or  a  similar  bond  of  the  guardian  only, 
secured  by  a  mortgage  on  unincumbered  real  estate  of  the  value  of 
the  penalty  of  such  bond. 

The  bond  must  be  duly  proved  or  acknowledged  in  the  manner  pre- 
scribed by  law  for  the  proof  or  acknowledgment  of  deeds  of  real 
estate  ;{x)  after  which  it  must  be  filed  with  the  register  or  assistant 
register,  (y)  But  it  cannot  be  received  or  filed  until  it  has  been  proved 
or  acknowledged.(z) 

If  the  bond  is  forfeited,  the  court  may  direct  it  to  be  prosecuted  for 
the  benefit  of  the  party  injured. (a) 

Order  appointing  guardian.]  On  presenting  the  petition  to  the  court 
with  the  master's  certificate,  if  it  satisfactorily  appears  that  there  is 
reasonable  ground  for  the  application,  an  order  may  be  entered  appoint- 
ing a  guardian  for  the  purposes  of  the  application,  on  his  executing 
and  filing  with  the  register,  assistant  register,  or  clerk,  the  requisite 
security,  approved  of,  as  to  its  form  and  manner  of  execution,  by  the 
master,  signified  by  his  approbation  endorsed  thereon,  (b) 

Reference  to  master  as  to  truth  of  facts  stated  in  petition.]  The  order 
also  directs  a  reference  to  any  injunction,  exception,  or  taxing  master, 
or  to  a  master  specially  designated  therein,  to  ascertain  the  truth  of 
the  facts  stated  in  the  petition,  and  whether  a  sale  of  the  premises,  or 
any  and  what  part  thereof,  would  be  beneficial  to  the  infant ;  with  the 
reasons  for  his  opinion ;  and  to  ascertain  the  value  of  the  property, 
and  of  each  separate  lot  or  parcel,  and  the  terms  and  conditions  of  sale ; 
and  whether  the  infant  is  in  absolute  need  of  any  part  of  the  proceeds 
of  the  sale,  for  his  support  and  maintenance.  And  if  there  is  any 
person  entitled  to  dower  in  the  premises,  who  is  willing  to  join  in  the 

(X)  Rule  172.     See  2  R.  S.  404,  }  74.    1  id.  756. 

{y)  2  R  S.  194,  i  17S,  (orig.  i  172.) 

(2)  Enle  172. 

(a)  2  R.  S  194,  S 179,  (orig.  §  173.) 

(6)  Rule  160. 


hands  as  special  guardian,  and  had,  without  the  order  or  allowance  of  the  court, 
used  and  misappropriated  them  as  such  administrator.  (Sunt  v.  Hunt,  65  Barb. 
577;  S.  C.  1  N.  Y.  Supr.  Ct.  6,  Addenda.) 
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[*Vol.  II,  215]  sale,  the  *master  must  also  ascertain  the  value  of  her 
life  estate,  on  the  principle  of  life  annuities. (c)  (17) 

But  the  master  is  not  to  proceed  on  such  reference  until  the  guardian 
produces  to  him  a  certificate  of  the  register,  assistant  register,  or  clerk, 
that  the  requisite  security  has  been  duly  proved  or  acknowledged,  and 
filed  agreeably  to  the  order  of  the  court,  (d)  And  it  is  the  duty  of  the 
register,  etc.  with  whom  the  order  is  entered,  to  see  that  the  bond  or 
other  security  is  executed  by  the  proper  persons,  and  in  the  form  pre- 
scribed by  the  order  of  the  court,  before  he  gives  this  certificate. (e) 

Upon  this  reference,  the  master  should  not  rely  upon  the  petition  as 
evidence  of  the  facts  which  he  is  directed  to  ascertain  and  certify  to 
the  court ;  but  he  should  examine  witnesses  as  to  those  facts. (/) 

Master's  report  and  order  thereon.']  The  master,  after  having  com- 
pleted his  inquiries  under  the  order  of  reference,  must  make  his  report. 
If  he  reports  in  favor  of  a  sale,  the  court  will,  if  the  proceedings  have 
been  regular,  and  it  sees  no  objection,  authorize  the  guardian  to  con- 
tract for  the  disposition  of  the  property,  either  at  private  or  public 

(c)  Rule  160. 

(tf)  Idem. 

(e)   Matter  of  Morrell,  4  Paige,  46. 

(/)  Id.  ib.    Matter  of  Lansing,  3  id.  265. 


(17)  Rule  68  of  the  Supreme  Court  provides  that  if  it  satisfactorily  appears  that 
there  is  resonable  ground  for  the  application,  an  order  may  be  entered,  appoint- 
ing a,  guardian  for  the  purposes  of  the  application,  on  his  executing  and  filing 
■with  the  clerk  the  requisite  security,  approved  of  as  to  its  form  and  manner  of 
execution  by  a  justice  of  the  supreme  court,  or  a  county  judge,  signified  by  his 
approbation  indorsed  thereon,  and  directing  a  reference  to  ascertain  the  truth  of 
the  facts  stated  in  the  petition,  and  whether  a  sale  of  the  premises,  or  any  and 
what  part  thereof,  would  be  beneficial  to  the  infant,  and  the  particular  reasons 
therefor ;  and  to  ascertain  the  value  of  the  property  proposed  to  be  sold,  and  of 
each  separate  lot  or  parcel  thereof,  and  the  terms  and  conditions  on  which  it  should 
be  sold  ;  and  whether  the  infant  is  in  absolute  need  of  any  and  what  part  of  the 
proceeds  of  the  sale,  for  his  support  and  maintenance,  over  and  above  the  income 
thereof,  and  his  other  property  together  with  what  he  might  earn  by  his  own 
exertions.  And  if  there  is  any  person  entitled  to  dower  in  the  premises,  who  is 
willing  to  join  in  the  sale,  also  to  ascertain  the  value  of  her  life  estate  in  the 
premises,  on  the  principle  of  life  annuities.  But  no  proceedings  shall  be  had, 
upon  such  reference,  until  the  guardian  produces  a  certificate  of  the  clerk,  that 
the  requisite  security  has  been  duly  proved  or  acknowledged,  and  filed  agreeably 
to  the  order  of  the  court ;  and  which  certificate  shall  contain  the  name  of  the 
officer  by  whom  it  was  approved,  and  shall  be  annexed  to  the  report. 

Rule  69  directs  that  where  several  infants  are  interested  in  the  same  premises, 
as  tenants  in  common,  the  application  in  behalf  of  all  shall  be  joined  in  the  same 
petition,  although  they  may  have  several  general  guardians ;  and  there  shall  be 
but  one  reference  to  ascertain  the  propriety  of  a  sale  as  to  all. 

Under  the  statute  empowering  the  court  to  direct  the  disposition  of  an  infant's 
real  estate  for  his  support,  maintenance  and  education,  (2  R.  S.  195,  SS  174,  175,) 
the  court  may  proceed  summarily,  without  a  reference,  to  inquire  into  the  merits 
of  the  application,  where  the  application  is  opposed,  and  the  court  is  thereby 
possessed  of  all  the  facts  and  objections.     (Matter  of  Mcllvaine,  15  Ab.  91.) 
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sale.  If  a  sale  by  auction  is  ordered,  it  should  be  conducted  in  con- 
formity with  the  139th  rule.(18) 

Guardian's  report  of  sale,  and  order  of  confirmation.']  Upon  an  agree- 
ment for  such  sale  being  made,  it  must  be  reported  to  the  court  on 
the  oath  of  the  guardian ;  and  if  it  be  confirmed,  an  order  to  that  effect 
will  be  entered,  and  directing  a  conveyance  to  be  executed  to  the  pur- 
chaser on  his  complying  with  the  terms  of  the  sale.(^)  The  order  will 
also  direct  as  to  the  manner  in  which  the  proceeds  of  the  sale,  if  less 
than  $500,  are  to  be  invested  or  applied  for  the  infant's  benefit,  after 
the  costs  of  the  proceedings  are  deducted,  and  will  direct  the  guardian 
to  make  a  return  to  the  court  of  such  investment  or  disposition.  The 
order  will  also  provide  for  the  payment  or  satisfaction  of  any  claim  of 
dower  to  which  the  premises  are  subject. 

Proceeds  of  sale.]  If  the  proceeds  of  the  sale  exceed  $500,  and  the 
guardian  has  not  given  security  by  mortgage  upon  real  estate,  he 
must  bring  the  net  proceeds  into  court  that  the  same  may  be  invested 
in  stocks,  or  put  out  at  interest  by  the  register,  etc.,  for  the  use  of  the 
infant ;  and  the  guardian  will  only  be  allowed  to  receive  so  much  of 
[*Vol.  II,  216]  the  *interest  or  income,  from  time  to  time,  as  may  be 
necessary  for  the  support  and  maintenance  of  the  infant.(^)  (19) 

(a)  See  2  E.  S.  195,  S 183,  (orig.  5 177.) 
(A)  Bale  161. 


(IS)  The  report  of  the  referee,  upon  a  reference  under  rule  68,  must  contain  in 
itself  a  statement  of  the  particular  reasons  which,  in  the  opinion  of  the  referee, 
render  a  sale  of  the  premises  necessary  or  proper,  and  of  all  the  facts  required 
to  be  ascertained  and  reported,  and  shall  refer  to  the  petition  or  affidavits  for 
such  statements.     (Rule  68,  Supreme  Court.) 

(19)  Rule  70  of  the  Supreme  Court  is  nearly  identical  with  the  above.  It  pro- 
vides that  if  the  proceeds  of  the  sale  exceed  $500,  and  the  guardian  has  not  given 
security  by  mortgage  upon  real  estate,  he  shall  bring  the  proceeds  into  court,  or 
invest  the  same  under  the  direction  of  the  court,  for  the  use  of  the  infant ;  and 
the  guardian  shall  only  be  entitled  to  receive  so  much  of  the  interest  or  income 
thereof,  from  time  to  time,  as  may  be  necessary  for  the  support  and  maintenance 
of  the  infant,  without  the  order  of  the  court. 

Although  the  power  conferred  by  statute  upon  county  courts  relative  to  the 
sale  of  real  property  belonging  to  infants  may  include  all  the  incidental  powers 
and  use  of  means  necessary  to  complete  the  sale,  by  transferring  the  infant's  title 
to  the  purchaser,  and  securing  the  avails  to  the  infant,  yet  such  power  must  be 
exercised  at  the  same  time,  and  as  a  part  of  the  proceedings  for  the  sale.  A 
county  court  cannot,  at  a  subsequent  time,  and  when  both  the  infant  and  his  ■ 
special  guardian  are  residents  of  another  county,  make  an  order  directing  the 
special  guardian  to  invest  the  moneys  in  his  hands,  the  proceeds  of  such  sale,  in 
lands  situated  in  such  other  county.  (Stiles  v.  Beeman,  1  Lans.  90.)  When  the 
county  court  has  ordered  security  to  be  given,  or  an  investment  to  be  made,  for 
the  benefit  of  an  infant,  and  such  security  has  been  given,  or  investment  made, 
its  jurisdiction  is  at  an  end ;  and  it  cannot  afterwards,  and  in  a  new  proceeding, 
make  a  new  disposition  of  the  fund.  Rule  70  refers  to  proceedings  at  the  time 
of  the  sale.     (lb.) 
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Deed,  etc.]  The  conditional  agreement  for  the  sale,  etc.,  of  the  prem- 
ises having  been  confirmed  by  the  court,  and  the  purchaser  having 
complied  with  the  terms  of  the  sale,  the  guardian  then  executes  and 
delivers  to  him  the  deed  or  other  conveyance. (20) 

Effect  of  sale.]  The  statute  declares  that  all  sales,  leases,  disposi- 
tions, and  conveyances,  made  in  good  faith  by  the  guardian  in  pursu- 
ance of  the  orders  of  the  court,  when  so  confirmed,  shall  be  valid  and 
effectual  as  if  made  by  the  infant  when  of  full  age.(i) 

Mortgages,  how  to  be  taken.]  If  a  mortgage  is  given  by  the  purchaser 
for  the  purchase  money,  or  any  part  thereof,  it  must  be  taken  in  the 
name  of  the  register,  assistant  register,  or  clerk,  with  whom  the  order 
for  sale  is  entered,  for  the  use  of  the  infant.  (A)  (21) 

Application  of  proceeds  of  sale.]  The  statute  declares  the  infant  to 
be  a  ward  of  the  court  from  the  time  of  the  application,  so  far  as 
relates  to  the  property,  its  proceeds  and  income ;  and  the  court  is 
required  to  make  order  for  the  application  and  disposition  of  the  pro- 
ceeds of  such  property,  and  for  the  investment  of  the  surplus  belong- 
ing to  the  infant,  so  as  to  secure  the  same  for  his  benefit ;  and  to 
direct  a  return  of  such  investment  and  disposition  to  be  made  on  oath, 
as  soon  as  may  be  :  and  to  require  accounts  to  be  rendered  periodically 
by  any  guardian  or  other  person  who  may  be  entrusted  with  the  dis- 
position of  the  income  of  such  proceeds. (I)  (22) 

(»)    2  R.  S.  195,  §184,  (orig.  §  178.) 

(7c)  Rule  161. 

(2)   2  R.  S.  195,  5 185,  (orig.  5 179.) 

(20)  A  special  guardian,  appointed  to  sell  the  real  estate  of  infants,  when 
authorized  by  the  court,  may  properly  unite  with  the  other  tenants  in  common  of 
the  property',  in  making  a  conveyance.  (O'Reilly  v.  King,  2  Rob.  587;  S.  C.  28 
How.  408.) 

(21)  Where  an  order  for  the  sale  of  the  real  estate  of  infants  required  the  special 
guardian  to  invest  the  fund  arising  from  the  sale  in  securities  upon  unincumbered 
real  estate  of  double  the  value,  payable  one-half  to  each  infant  when  he  should 
arrive  at  the  age  of  twenty-one,  with  annual  interest,  without  specifying  in  whose 
name  the  securities  should  be  taken ;  held,  that  the  special  guardian  had  no 
authority  to  invest  the  proceeds  in  bonds  and  mortgages  payable  to  himself  as 
"guardian,"  (he  being  also  general  guardian,)  in  five  years  with  annual  interest. 
That  he  had  no  right  to  receive  the  principal  at  all,  without  the  order  of  the  court, 
after  its  investment ;  and  that  he  was  prohibited,  by  rule  of  court,  from  receiving, 
without  the  order  of  the  court,  any  more  of  the  interest  or  income  than  might  be 
necessary  for  the  support  and  maintenance  of  the  infants.  (Swartwout  v.  Oaks, 
52  Barb.'  622.) 

"Where  real  estate  belonging  to  infants  is  sold  by  order  of  the  county  court,  and 
a  bond  and  mortgage  given  to  the  special  guardian  (who  is  also  general  guardian) 
of  the  infants,  to  secure  the  payment  of  a  part  of  the  purchase  money,  he  has 
power  to  sell  and  assign  such  bond  and  mortgage,  and  can,  by  such  sale  and 
assignment,  give  the  purchaser  a  perfect  title  thereto.  (Tuttle  v.  Heavy,  59 
Barb.  334.)  No  order,  from  any  court,  is  necessary  to  enable  a  guardian  to  make 
such  an  assignment,  or  to  establish  its  validity.     (lb.) 

(22)  Rule  71  of  the  Supreme  Court  directs  that  no  moneys  arising  from  the  sale 
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Right  of  infants  in  proceeds.]  The  sale  of  an  infant's  property  under 
the  order  of  the  court,  will  not  give  to  him  any  other  or  greater  interest 
in  the  proceeds  of  such  sale  than  he  had  in  the  estate  sold ;  hut  the 
proceeds  will  be  deemed  real  estate,  of  the  same  nature  as  the  prop- 
erty sold,  (to)  (23) 

Claim  of  dower,  how  satisfied.]  If  the  real  estate  of  the  infant,  or  any 
part  of  it,  is  subject  to  dower,  and  the  person  entitled  thereto  shall 
consent  in  writing  to  accept  a  gross  sum  in  lieu  of  such  dower,  or  the 
permanent  investment  of  a  reasonable  sum,  in  such  manner  as  that  the 
interest  thereof 'be  made  payable  to  the  doweress,  during  life,  the  court 
may  direct  the  payment  of  such  sum  in  gross,  or  the  investment  of  such 
sum  as  shall  be  deemed  reasonable  and  shall  be  acceptable  to  the  dow- 
eress, in  manner  aforesaid ;  which  sums  so  paid  or  invested,  must  be 
[*Vol.  II,  217]  *taken  out  of  the  proceeds  of  the  sale  of  the  real 
estate  of  such  infant. (n)  But  before  any  such  sum  shall  be  paid,  or 
investment  made,  the  court  shall  be  satisfied  that  an  effectual  release 
of  the  right  of  dower  has  been  executed,  (o) 

Final  report]  When  the  sale  has  been  consummated  by  the  pay- 
ment of  the  purchase  money  and  the  delivery  of  the  deed  to  the  pur- 
chaser, the  guardian  should  make  a  final  report  thereof,  and  stating 
what  deduction  has  been  made  from  the  proceeds  for  costs,  etc.,  and 
what  disposition  has  been  made  of  the  balance.  And  it  is  the  safer 
course  to  obtain  an  order  confirming  this  report  and  the  sale  and  con- 
veyance, and  the  disposition  of  the  proceeds. 

(ire)  2  E.  S.  S 186. 

(»)  2  R.  S.  196,  j  187,  (ori£.  5 181.) 

(o)  Id.  ib.,  5 188,  (oris.  $  182.) 


of  the  real  estate  of  an  infant  *  *  under  any  decree,  judgment  or  order  of 
any  court  shall  be  paid  over  to  his  general  guardian,  except  so  much  thereof,  or 
of  the  interest  or  income,  from  time  to  time,  as  may  be  necessary  for  his  support 
or  maintenance,  unless  such  guardian  has  previously  given  sufficient  security  on 
unincumbered  real  estate,  to  account  for  the  same,  in  the  usual  form. 

The  rule  also  provides  that  no  order  shall  be  made  for  the  payment  of  any  such 
money,  to  any  person  claiming  the  same,  except  upon  petition,  accompanied  by  a 
certified  copy  of  the  order  in  pursuance  of  which  the  money  was  brought  into 
court,  together  with  a  statement  of  the  county  treasurer,  city  chamberlain  or 
other  depositary  of  the  money,  showing  the  present  state  and  amount  of  the  fund, 
separating  the  principal  and  interest,  and  showing  the  amount  of  each.  And  the 
court  may  take  such  proof  of  the  truth  of  the  matters  stated  in  the  petition  as 
shall  be  deemed  proper,  or  may  refer  the  same  to  a  suitable  referee,  to  take  proof 
and  report  thereon. 

(23)  The  object  of  this  provision  of  the  statute  was,  to  preserve,  during  the 
infant's  minority,  the  character  of  the  property  in  reference  to  the  statutes  regu- 
lating descents  and  distributions.  The  character  impressed  upon  the  proceeds, 
by  the  statute,  ceases  on  the  infant's  attaining  his  majority  and  obtaining  posses- 
sion thereof.     (Forman  v.  Marsh,  11  N.  Y.  544.) 
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Guardian's  inventory  and  annual  accounts.]  The  special  guardian 
must  also,  within  six  months  after  the  order  confirming  the  sale,  file 
in  the  office  where  the  appointment  is  entered,  a  just  and  true  inven- 
tory, under  oath,  of  the  whole  real  and  personal  estate  committed  to 
his  care  or  guardianship,  and  of  the  manner  in  which  any  funds  under 
his  care  or  control,  belonging  to  the  estate,  are  invested ;  stating  the 
income  and  profits  of  the  funds  or  estate,  and  the  debts,  credits,  and 
effects,  so  far  as  the  same  have  come  to  his  knowledge.(p) 

The  154th  rule  also  requires  the  guardian  to  render  annual  accounts, 
under  oath,  of  his  guardianship,  and  of  the  property  belonging  to  the 
infant. 

It  is  also  made  the  duty  of  the  register,  assistant  register,  or  clerk, 
at  the  time  the  guardian  is  appointed,  to  deliver  to  him  a  printed  copy 
of  the  rules  requiring  him  to  file  an  inventory,  and  to  render  annual 
accounts,  (the  154th  and  155th,)  with  the  forms  of  such  inventory  and 
accounts ;  and  at  each  term  of  the  court,  to  report  to  the  chancellor 
the  names  of  such  as  are  delinquent,  (q)  (24) 

It  is  the  duty  of  the  solicitor  who  procures  the  appointment  of  a 
guardian  to  advise  him  as  to  the  necessity  of  his  filing  his  inventory 
and  accounts,  and  as  to  the  consequences  of  his  neglecting  to  do  so.(r) 
And  if  he  neglects  to  file  such  inventory,  or  render  his  account,  he 
will  be  ordered  to  do  so,  and  to  pay  the  expenses  of  the  proceedings 
thereon  within  twenty  days,  or  that  an  attachment  issue  against 
him.(s) 

Another  consequence  of  such  neglect  of  the  guardian  to  comply 
with  the  rules  is,  that  every  presumption  in  reference  to  the  justness 
[*Vol.  II,  218]  and  *fairness  of  his  accounts,  in  a  suit  or  proceeding 
for  the  settlement  thereof,  will  be  taken  most  strongly  against  him.(i) 

(p)  Rule  154. 

(?)  Rale  155. 

[r)  Matter  of  Seaman,  2  Paige,  409. 

(s)  Id.  ib. 

(t)   Matter  of  Carter,  3  Paige,  146. 

(24)  A  county  court,  which  appoints  a  special  guardian  in  proceedings  for  the 
sale  of  an  infant's  estate,  has,  as  a  necessary  incident,  power  to  call  him  to 
account  for  moneys  received  by  him  as  such  (Brown  v.  Balds,  3  Lans.  283.) 
The  county  court,  being-  always  open  and  authorized  to  transact  business  of 
which  no  notice  is  required  to  be  given,  at  any  time,  and  having  jurisdiction'  of 
proceedings  to  compel  a  special  guardian  appointed  by  it  to  account,  the  irregu- 
larity, if  any,  of  citing  a  guardian  to  account  before  the  county  judge  at  a  time 
other  than  a  regularly  appointed  term,  will  be  waived  by  the  voluntary  appear- 
ance and  consent  of  such  guardian ;  and  he  will  be  bound  to  obey  the  order  of 
the  court.  And  in  the  absence  of  fraud  or  collusion,  his  sureties  will  be  liable 
for  his  disobedience  thereof.  (Ib.)  Before  an  action  can  be  maintained,  at  laio, 
upon  the  bond  of  a  special  guardian,  he  must  have  been  called  to  account  and 
ordered  to  pay  over  by  a  court  of  competent  jurisdiction.     (Ib.) 
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Proceedings,  where  to  be  filed.]  All  the  proceedings  on  the  sale  of 
infants'  estates  must  be  filed  and  entered  in  the  same  office  in  which 
the  order  for  the  appointment  of  the  special  guardian  is  entered.(w) 

Costs.]  If  the  infant's  interest  in  the  property  does  not  exceed  $1000, 
the  whole  costs,  including  disbursements,  must  not  exceed  twenty-five 
dollars. (v)  But  if  several  infants  join  in  the  same  application,  or  if 
several  pieces  of  land  are  sold  at  different  times,  an  allowance  may  be 
made  for  the  extra  expense,  beyond  the  twenty-five  dollars. (w)  (25) 


SECTION    IV. 

MORTGAGING   THEIR   REAL   ESTATE. 

The  provisions  of  the  revised  statutes  respecting  proceedings  for 
the  sale  of  real  estate  belonging  to  infants,  which  were  referred  to  in 
the  last  section,  also  authorize  an  application  to  the  court  for  the  dis- 
position of  such  property.  And  the  court  is  authorized,  upon  such  an 
application,  to  order  the  letting  of  such  property  for  a  term  of  years, 
or  other  disposition  of  the  same  to  be  made  by  the  guardian  appointed 
for  that  purpose. {d) 

These  provisions  have  always  been  construed  as  conferring  upon  the 
court  the  power  to  direct  the  real  estate  of  infants  to  be  mortgaged, 
whenever  that  measure  appears  preferable  to  an  absolute  sale. 

The  proceedings  for  the  mortgaging  of  the  real  estate  of  infants  are 
substantially  the  same  as  detailed  in  the  last  section,  relative  to  sales. 

Mr  Rhoades,  for  many  years  a  master  of  this  court,  informs  me 
that  he  never,  as  master,  reported  in  favor  of  mortgaging,  except  on 
condition  that  the  mortgage  should  not  be  foreclosed  until  the  infant 
should  attain  the  age  of  twenty-two — so  as  to  give  him  one  year  after 
becoming  of  age,  to  raise  the  money,  by  sale  or  otherwise,  to  pay  off 

(«)  Matter  of  Seaman,  2  id.  409. 
[v)  Rnlel61.    Rule  69,  Supreme  Coart. 
(w)  Matter  of  Morrell,  4  Paige,  44. 
(d)  See  ante,  p.  211. 


(25)  Where  several  infants  are  interested  in  the  same  premises,  as  tenants  in 
common,  the  application  in  behalf  of  all  must  be  joined  in  the  same  petition, 
although  they  may  have  several  general  gnardians ;  and  but  one  bill  of  costs 
shall  be  allowed.     (Rule  69,  Supreme  Court.) 
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the  mortgage ;  as  otherwise  the  property  might  be  sacrificed  for  half 
its  value.  And  that  in  several  cases  the  chancellor  has  sanctioned 
this  practice. (26) 


[*Vol.  II,  219]  * SECT ION    V. 

APPOINTMENT   OF   A   GENERAL   GUARDIAN. 

Power  of  court.]  The  authority  of  the  chancellor  in  the  appointment 
of  general  guardians  of  infants,  is  not  derived  from  any  statute,  but  is 
a  part  of  his  general  jurisdiction  over  minors  and  their  estates.  It 
continues  until  the  majority  of  the  infant,  and  is  not  to  be  contested 
by  him  upon  his  arriving  at  the  age  of  fourteen. (e) 

Petition  for.]  The  150th  rule  provides  that  for  the  purpose  of  hav- 
ing a  general  guardian  appointed,  the  infant,  if  of  the  age  of  fourteen 
years  or  upwards,  or  some  relative  or  friend  if  the  infant  is  under 
fourteen,  may  present  a  petition  to  the  court,  stating  the  age  and 
residence  of  the  infant ;  the  name  or  residence  of  the  person  proposed 
or  nominated  as  guardian ;  and  the  relationship,  if  any,  which  such 
person  bears  to  the  infant ;  and  the  nature,  situation,  and  value  of  the 
infant's  estate'.  (27) 

Presenting/  petition  to  master.]  Previous  to  presenting  the  petition  to 
the  court,  if  the  infant  resides  in  the  city  of  New  York,  the  .petitioner 

(e)  i  Kent's  Com.  226. 


(26)  The  Code  gives  to  county  courts  jurisdiction  to  order  the  sale,  mortgage  or 
other  disposition  of  the  real  pi-operty,  situated  within  the  county,  of  an  infant. 
(Code,  §  30,  sub.  6.) 

(27)  For  the  purpose  of  having  a  general  guardian  appointed,  the  infant,  if  of 
the  age  of  fourteen  years  or  upward,  or  some  relative  or  friend,  if  the  infant  is 
under  fourteen,  may  present. a  petition  to  the  court,  stating  the  age  and  residence 
of  the  infant,  and  the  name  and  residence  of  the  person  proposed  or  nominated 
as  guardian,  and  the  relationship,  if  any,  which  such  person  bears  to  the  infant, 
and  the  nature,  situation  and  value  of  the  infant's  estate.  (Rule  64,  Supreme 
Court.) 

Upon  presenting  the  petition,  the  court  shall,  by  inspection  or  otherwise, 
ascertain  the  age  of  the  infant,  and  if  of  the  age  of  fourteen  years  or  upward, 
shall  examine  him  as  to  his  voluntary  nomination  of  a  suitable  and  proper  person 
as  guardian  ;  if  under  fourteen,  shall  ascertain  who  is  entitled  to  the  guardian- 
ship, and  shall  name  a  competent  and  proper  person  as  guardian.  The  court 
shall  also  ascertain  the  amount  of  the  personal  property,  and  the  gross  amount  or 
value  of  the  rents  and  profits  of  the  real  estate  of  the  infant  during  his  minority  ; 
and  shall  also  ascertain  the  sufficiency  of  the  security  offered  by.  the  guardian. 
(Rule  65,  Supreme  Court.) 
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must  apply  to  the  taxing  or  injunction  master,  or  to  one  of  the  excep- 
tion masters  in  that  city  ;  if  the  infant  resides  in  any  other  county,  to 
the  master  nearest  to  the  infant's  residence  ;  or  if  he  resides  out  of  the 
state,  to  any  exception,  taxing,  or  injunction  master.  The  master 
must,  by  inspection,  or  otherwise,  ascertain  the  age  of  the  infant.  If 
he  is  of  the  age  of  fourteen  years  or  upwards,  he  must  examine  him  as 
to  his  voluntary  nomination  of  a  suitable  and  proper  person  as  guar- 
dian. If  he  is.  under  fourteen,  the  master  must  ascertain  who  is 
entitled  to  the  guardianship,  and  name  a  competent  and  proper  person 
as  guardian. (/) 

The  master  must  also  ascertain  the  amount  of  the  personal  property, 
and  the  gross  amount  or  value  of  the  rents  and  profits  of  the  real 
estate  of  the  infant,  during  his  minority.  He  must  also  ascertain  the 
sufficiency  of  the  security  offered  by  the  guardian,  (g) 

Proceedings  in  'master's  office.]  In  making  the  above  inquiries,  the 
[*Vol.  II,  220]  *master,  in  his  discretion,  may  direct  notice  to  be 
given  to  such  of  the  relatives  of  the  infant,  as  he  may  think  proper,  to 
appear  before  him  and  be  heard  in  relation  to  the  application. (h) 

It  is  the  duty  of  the  master  to  see  that  the  rights  of  the  infant  are 
properly  guarded  and  protected.  And  he  may  require  the  attendance 
of  such  witnesses  before  him  to  give  testimony  as  he  may  think  neces- 
sary or  proper,  (i) 

Master's  report.]  The  master  having  made  the  necessary  examina- 
tion, must  annex  to  the  petition  a  report  containing  the  particulars 
mentioned  above,  specifying  what  relatives  or  friends  of  the  infant 
have  been  notified  to  appear  before  him,  if  any,  and  if  none  have  been 
notified,  stating  the  cause  thereof.  The  report  must  also  state  that 
each  of  the  persons  proposed  is  worth  the  requisite  amount  over  and 
above  his  debts,  or  that  the  real  estate  proposed  to  be  given  as  security 
is  of  the  value  required  by  the  rules  of  the  court.(A) 

And  the  master  must  ascertain  and  state  in  the  report  what  is  the 
requisite  sum  in  which  security  should  be  given,  according  to  the 
148th  rule.  It -is  not  sufficient  for  him  to  certify,  in  the  words  of  the 
rule,  that  the  persons  offered  as  sureties  are  worth  the  requisite  sum.(Z) 

Security  to  be  given  by  guardian.]     The  security  to  be  given  by  a 

(/)  Rule  151.  As  to  who  is  entitled  to  the  guardianship,  see  1  R.  S.  718,  §  5.  As  between  an 
uncle  of  the  infant  and  a  stranger,  other  things  being  equal,  the  uncle  is  entitled  to  the  guar- 
dianship.   Morehouse  v.  Cook,  Hopk.  226. 

(0)  Idem, 
(ft)  Rule  152. 
(j)  Mem. 

*    {7c)  Idem. 

(1)  Matter  of  Lansing,  3  Paige,  265. 
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general  guardian  must  be  a  bond  in  the  penalty  of  double  the  amount 
of  the  personal  estate  of  his  ward,  and  of  the  gross  amount  or  value  of 
the  rents  and  profits  of  the  real  estate  during  his  minority,  together 
with  at  least  two  sufficient  sureties,  each  of  whom  must  be  worth  the 
amount  of  the  penalty  of  the  bond,  over  and  above  •  all  debts.  Or, 
instead  of  personal  security,  the  guardian  may  give  security  by  way 
of  mortgage  on  unincumbered  real  property  of  the  value  of  the  penalty 
of  his  own  bond  only.(m) 

But  the  court  may,  in  its  discretion,  vary  the  security,  where, 
from  special  circumstances,  it  may  be  found  for  the  interest  of  the 
infant.(w)  (28) 

The  147th  rule,  however,  directs  that  no  general  guardian  shall 
receive  any  part  of  the  proceeds  of  a  sale  of  real  property  belonging  to 
the  infant,  sold  under  a  decree  or  order  of  the  court,  until  the  guardian 
has  given  such  further  security  for  the  faithful  discharge  of  his  trust 
as  the  court  may  direct.  And  it  is  provided  by  the  149th  rule,  that 
no  moneys  arising  from  the-  sale  of  the  real  estate  of  an  infant,  on  a 
mortgage  or  partition  sale,  or  under  a  decree  or  order  of  this  court, 
[*Vol.  II,  221]  shall  be  *paid  over  to  the  general  guardian,  except  so 
much  thereof,  or  the  interest  or  income  from  time  to  time,  as  may  be 
necessary  for  his  support  or  maintenance;  unless  the  guardian  has 
previously  given  security  on  real  estate. 

The  New- York  Life  Insurance  and  Trust  Company  may  be  appointed 
the  general  guardian  for  an  infant,  without  giving  security,  (o)  (29) 

(m)  Rule  148. 

(n)  Idem. 

(o)  Laws  of  1830,  p.  77,  §  6. 


(28)  Rule  66  of  the  Supreme  Court  is  the  same,  but  contains  an  additional  pro- 
vision, that  the  court  may  direct  the  principal  of  the  estate,  or  any  part  thereof, 
to  be  invested  in  the  stocks  of  the  State  of  New  York  or  of  the  United  States,  or 
-with  the  New  York  Life  Insurance  and  Trust  Company,  the  United  States  Trust 
Company,  Farmers'  Loan  and  Trust  Company,  or  Union  Trust  Company,  or  on 
bond  and.  mortgag-e,  for  the  benefit  of  the  infant ;  and  that  the  interest  or  income 
thereof,  only,  be  received  by  the  guardian. 

In  an  action  upon  the  official  bond  of  a  general  guardian,  brought  against  the 
principal  and  surety,  in  which  a  part  of  the  breaches  assigned  are  the  fraudulent 
acts  of  the  guardian  in  proceedings  instituted  by  him  for  the  sale  of  his  wards' 
real  estate,  proceedings  had  before  the  surrogate  for  the  removal  of  the  guardian, 
and  the  judgment  roll  in  an  action  brought  by  the  wards  against  such  guardian 
and  others,  in  which  action  it  was  adjudged  that  the  proceedings  for  the  sale  of 
the  wards'  real  estate  were  fraudulent  and  void,  and  were  set  aside,  are  not 
competent  evidence  against  the  surety,  '  to  prove  the  guardian's  misconduct ; 
the  surety  being  neither  a  party  nor  a  privy  to  those  proceedings,  and  not 
affected  by  them.     (Clark  v.  Montgomery,  23  Barb.  464.) 

(29)  By  the  act  incorporating  the  United  States  Trust  Company,  of  New  York, 
(Laws  of  1853,  ch.  204,  §  3,)  it  is  provided  that  in  all  cases  where  an  application 
shall  be  made  to  any.  court  of  this  state,  or  to  a  Surrogate  having  jurisdiction,  for 
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Investing  infant's  property.]  The  court  may,  if  it  thinks  proper, 
direct  the  principal  of  the  infant's  estate,  or  any  part  thereof,  to  be 
invested  in  public  stocks  or  with  the  Trust  Company,  or  on  bond  and 
mortgage  in  the  name  of  the  register,  assistant  register,  or  clerk,  for 
the  benefit  of  the  infant,  and  that  the  interest  or  income  thereof,  only, 
be  received  by  the  guardian. (p) 

Order  appointing  guardian.]  On  presenting  to  the  court  the  petition 
with  the  master's  report  annexed,  an  order  may  be  obtained  for  the 
appointment  of  the  guardian.  Or  the  court,  in  its  discretion,  may 
direct  a  further  reference,  and  direct  what  relatives  or  friends  of  the 
infant  shall  have  notice  to  attend  on  the  same.(g) 

Inventory  and  accounts.]  A  general  guardian  must  file  an  inventory 
and  render  annual  accounts  in  the  same  manner  as  special  guard- 
ians.^) And  if  he  neglects  to  render  his  periodical  accounts,  he  may 
be  compelled  to  do  so  by  the  sanfe  summary  mode  of  proceeding,  (s) 
But  if  he  was  appointed  by  a  vice-chancellor,  the  application  for  that 
purpose  should  be  made  to  such  vice-chancellor,  and  not  to  the  chan- 
cellor.^) 

Removal  of  guardian.]  If  the  guardian  misconducts  himself,  the 
court  has  power  to  remove  him  at  any  time.  But  when  the  guardian 
was  appointed  by  a  vice-chancellor,  that  officer,  and  not  the  chan- 
cellor, should  be  applied  to  for  an  order  to  remove  such  guardian,  (u) 

(p)  Rule  148. 

W  Rule  153. 

(r)  See  ante,  p.  217. 

(s)  Matter  of  Seaman,  2  Paige.  409. 

(*)    Matter  of  Kennedy,  5  id.  244. 

(«)  Id.  ib.  ' 


the  appointment  of  a  guardian  to  any  infant,  the  annual  income  of  whose  estate 
shall  exceed  the  sum  of  $100,  the  said  court  or  surrogate  shall  have  power  to 
appoint  the  said  company  as  guardian  of  the  estate  of  such  infant ;  and  every 
court  into  which  moneys  may  be  paid  by  parties,  or  be  brought  by  order  or 
judgment,  may,  by  order,  direct  the  same  to  be  deposited  with  the  said  company. 
No  bond  or  security  is  to  be  required  from  such  company  when  appointed 
guardian.     (Id.  §  6.) 
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SECTION    VI. 

PARTITION   AND    SALE    OF   THEIR   REAL   ESTATE. 

The  title  of  the  revised  statutes  relative  to  partition,  contains  a 
provision,  that  whenever  it  shall  satisfactorily  appear  to  the  court  of 
[*Vol.  II,  222]  *chancer'y  by  due  proof,  or  on  report  of  a  master,  that 
any  infant  holds  real  estate  in  joint-tenancy,  or  in  common,  or  in  any 
other  manner  which  would  authorize  his  being  made  a  party  to  a  suit 
in  partition,  and  that  the  interest  of  such  infant,  or  of  any  other  per- 
son concerned, therein,  requires  that  partition  of  such  estate  should  be 
made,  the  court  may  authorize  and  direct  the  general  guardian  of  the 
infant  to  agree  to  a  division  thereof,  or  to  a  sale  thereof,  or  of  such  a 
part  thereof  as  in  the  opinion  of  the  court  shall  be  incapable  of  par- 
tition, or  as  shall  be  most  for  the  interest  of  the  infant  to  be  sold. (a)  (30) 

It  has  been  decided  this  section  of  the  statute  does  not  authorize 
the  guardian  to  sell  to  a  co-tenant,  but  only  to  join  with  the  other 
tenants  in  common  in  a  sale  of  thejoint  interest  in  the  property.(w) 
Nor  will  the  court  authorize  the  guardian  to  join  in  a  sale,  except  on 

W)  2  R.  S.  330,  §  91,  (orig.  I  86.) 

(m>)  Matter  of  Congdon,  2  Paige,  566. 


(30)  County  courts  have  jurisdiction  to  order  the  partition  of  real  property, 
situated  within  the  county.     (Code,  §  30,  sub.  4.) 

The  old  suit  in  equity  for  the  partition  of  lands  may  be  prosecuted  as  a  civil 
action,  under  the  Code.     (Myers  v.  Kasback,  4  How.  Pr.  83  ;  S.  C.  2  Code  R.  13.) 

"Where  several  tracts  or  parcels-  of  land  lying  within  this  state  are  owned  by 
the  same  persons  in  common,  no  sepai-ate  action  for  the  partition  of  a  part 
thereof  only  shall  be  brought  without  the  consent  of  all  the  parties  interested 
therein  ;  and  if  brought  without  such  consent,  the  share  of  the  plaintiff  may  be 
charged  with  the  whole  costs  of  the  proceeding.  And  when  infants  are  interested, 
the  petition  must  state  whether  or  not  the  parties  own  any  other  lands  in 
common.     (Rule  78,  Supreme  Court.) 

"Where  the  rights  and  interests  of  the  several  parties  (in  a  partition  suit)  as 
stated  in  the  complaint,  are  not  denied  or  controverted,  if  any  of  the  parties  are 
infants  *  *  the  plaintiff,  on  an  affidavit  of  the  fact,  and  notice  to  such  of  the 
parties  as  have  appeared,  may  apply,  at  a  special  term,  for  an  order  of  reference, 
to  take  proof  of  the  plaintiff 's  title  and  interest  in  the  premises,  and  of  the 
several  matters  set  forth  in  the  bill  or  petition ;  and  to  ascertain  and  report  the 
rights  and  interests  of  the  several  parties,  in  the  premises,  and  an  abstract  of 
the  conveyances  by  which  the  same  are  held.     (Rule  79,  Supreme  Court.) 

"Where  a  non-resident  minor  defendant,  against  whom  a  decree  in  partition  was 
taken  pro  confesso,  continued  to  acquiesce  in  such  decree  for  more  than  six  years 
after  becoming  of  age,  it  was  held  that  he  was  estopped  from  controverting  such 
decree  afterwards.     (Clemens  v.  Clemens,  37  N.  Y.  59;  S.  C.  4  Trans.  Ap.  55.) 
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the  report  of  a  master  that  such  a  sale  is  necessary  and  proper.  And 
the  guardian  must  give  security  for  the  faithful  performence  of  his 
trust  on  such  sale,  and  to  bring  the  proceeds  of  the  infant's  share  into 
court,  or  to  invest  and  account  for  the  same,  as  the  court  shall  direct. (x) 

The  guardian  is  required  by  the  statute  to  report  to  the  court,  on 
oath,  the  partition  or  sale  made  by  him  ;  and  if  the  same  is  approved 
and  confirmed  by  the  court,  an  order  will  be  entered  authorizing  the 
guardian  to  execute  conveyances  of  the  right  of  the  infant  to  such  part 
of  the  estate  as  has  been  sold,  to  the  purchaser  thereof,  or  to  execute 
releases  of  the  infant's  right  to  such  part  of  the  estate  as  in  the 
division  falls  to  the  shares  of  the  other  joint  tenants,  or  tenants  in 
common.  Such  deeds  are  declared  to  be  as  valid  and  effectual  to 
convey  the  share  and  part  of  the  infant  as  if  the  same  had  been  exe- 
cuted by  him  after  arriving  at  full  age.(y) 

In  case  of  a  sale  of  any  part  of  the  estate,  the  infant  is  to  be  deemed 
a  ward  of  the  court ;  and  such  order  shall  be  taken  as  the  court  may 
direct,  for  securing,  investing  and  applying  the  proceeds  of  the  sale, 
and  requiring  security  from  the  guardian  for  that  purpose. (z) 

If  the  infant  is  a  married  woman,  the  court  may,  upon  petition, 
appoint  her  husband  as  her  guardian ;  and  to  every  husband  so 
appointed,  the  above  provisions  of  the  statute  will  apply. (a) 

If  a  co-tenant  of  the  infant  wishes  to  buy  his  share  in  an  estate  which 
cannot  be  divided,  and  is  willing  to  give  the  fair  value  thereof,  the  gen- 
[*Vol.  II,  223]  *eral  guardian  should  apply  for  liberty  to  sell,  under 
the  article  of  the  revised  statutes  relative  to  the  sale  and  disposition 
of  infant's  estate. (b) 

■The  proceedings  under  this  article  have  been  already  spoken  of, 
ante,  p.  211. 

{x)  Matter  of  Congdon,  2  Paige,  566. 

[y)  2  B.  S.  331,  H  92,  93,  (orig.  »  S7,  88.) 

(z)  lit  ib.  }  93,  (orig.  5  88.) 

{a)  Id.  ib.  j  94. 

(6)  Matter  of  Congdon,  2  Paige,  566. 
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CHAPTER    VI. 

PROCEEDINGS  RESPECTING  IDIOTS,  LUNATICS,  HABITUAL 
DRUNKARDS,  ETC. 

Sect.  1.  Suits  on  their  Behalf. 

2.  Suits  against  Them. 

3.  Proceedings  for  the  Appointment  op  a  Committee. 

4.  Proceedings  por  the  Sale  op  their  Real  Estate. 

5.  Partition  and  Sale  op  their  Real  Estate. 


SECTION^  I. 


suits  on   their  behalf. 


How  brought.']  Although,  in  certain  cases,  suits  on  behalf  of  idiots 
or  lunatics  may  be  instituted  in  the  form  of  informations  by  the  attor- 
neyrgeneral,  yet  the  proper  course  of  proceeding  to  assert  their  rights 
in  equity  is  by  bill. (a) 

1.  In  behalf  of  lunatics.]  Bills  on  behalf  of  a  lunatic  are  usually 
instituted  in  the  name  of  the  lunatic ;  but  as  he  is  a  person  incapable 
in  law  of  taking  any  step  on  his  own  account,  he  sues  by  the  commit- 
tee of  his  estate,  who  is  responsible  for  the  conduct  of  the  suit.(&) 

The  lunatic,  however,  must  be  named  a  party  in  the  bill ;  unless  the 
object  of  the  suit  be  to  avoid  some  transaction  entered  into  by  himself, 
[*Vol.  II,  224]  *on  the  ground  of  his  incapacity  at  the  time;  in  which 
case  it  seems  that  a  lunatic  need  not  be  a  co-complainant,  because  it  is 
a  principle  of  law  that  no  man  can  be  heard  to  stultify  himself,  (c) 

But  when  a  bill  is  filed  by  a  lunatic  and  his  committee,  to  avoid  an 
act  of  the  former,  on  the  ground  of  insanity,  a  demurrer  on  the  ground 

(a)  1  Dan.  IIS. 

(b)  Id.  ib. 

(c)  1  Dan.  113.    Attorney-General  v.  Woolrich,  1  Ch.  Ca.  153.    Attorney-General  v  Park- 
hurst,  id.  112. 

682 


Chap.  6.]  PROCEEDINGS  IN  SPECIAL  CASES.  224 

that  a  lunatic  cannot  be  allowed  to  stultify  himself,  will  not  lie.(d) 
The  rule  that  a  lunatic  shall  not  be  allowed  to  excuse  himself  on  pre- 
tence of  lunacy,  is  to-be  understood  of  acts  done  by  the  lunatic  to  the 
prejudice  of  others,  but  not  of  acts  done  by  him  to  the  prejudice  of 
himself;  and  when  the  committee  is  complainant  as  well  as  the.  luna- 
tic, the  several  charges  of  lunacy  are  by  him  in  behalf  of  the  lunatic. 
Therefore  it  has  been  always  held  that  the  defendant  must  answer  in 
that  case.(e)  (1) 

(d)  Ridler  v.  Ridler,  1  Eq.  Cas.  Abr.  279. 

(e)  Id.  ib. 


(1)  Committees  of  lunatics  and  habitual  drunkards,  appointed  by  any  order  or 
decree  of  any  court  of  competent  jurisdiction,  may  sue  in  their  own  names  for  any 
debt,  claim  or  demand  transferred  to  them,  or  to  the  possession  or  control  of  which 
they  are  entitled  as  such  committee  ;  and  when  ordered  or  authorized  to  sell  such 
demands,  the  purchaser  thereof  may  sue  and  recover  therefor  in  his  own  name, 
but  shall  give  such  security  for  costs,  to  the  defendant,  as  the  court  in  which  such 
suit  is  brought  may  direct.  .  (Laws  of  1874,  p.  572,  §  5.) 

Under  the  exception  contained  in  §  113  of  the  Code,  an  action  may  be  brought 
by  the  committee  of  a  lunatic,  alone,  for  the  purpose  of  setting  aside  an  act  or 
deed  done  by  the  lunatic  while  such.     (Person  v.  Warren,  14  Barb.  488.) 

Where  a  person  purchased  real  estate,  and  took  a  conveyance  thereof,  with  full 
knowledge  that  proceedings  had  been  instituted  in  the  court  of  chancery,  against 
the  grantor,  as  an  habitual  drunkard  ;  that  a  commission  had  been  issued,  to  in- 
quire as  to  bis  incapacity  to  manage  his  affairs ;  and  that  the  sheriff  was  then 
summoning  a  jury  to  try  such  inquisition,  the  conveyance  was  set  aside,  with  costs, 
on  a  bill  filed  by  the  committee  of  the  person  and  estate  of  the  habitual  drunkard. 
(Qriswold  v.  Miller,  15  Barb.  520.) 

In  an  action  brought  by  the  committee  of  a  lunatic,  etc.,  the  complaint  should 
set  forth,  particularly,  the  facts  showing  his  appointment,  or  the  authority  under 
which  he  sues ;  from  which  facts,  if  proved  or  admitted,  on  the  trial,  the  court 
may  infer,  as  a  conclusion  of  law,  that  he  is  entitled  to  maintain  the  suit  and  ask 
the  relief.  (Van  Sant.  Eq.  Pr.  96 ;  White  v.  Joy,  11  How.  Pr.  36 ;  S.  C.  13  N.  Y. 
86 ;  Bangs  v.  Mcintosh,  23  Barb.  591 ;  White  v.  Law,  7  id.  206 ;  Hull's  Ex'rs  v. 
Taylor,  8  How.  Pr.  428.) 

In  an  action  on  notes  payable  to  a  former  holder,  or  bearer,  the  plaintiff  alleged 
that  he  was  the  owner  and  holder  thereof.  The  defendant  denied  this  allegation, 
and  set  up  usury  as  a  defence.  Held,  that  the  defendant  could  prove  that  the 
plaintiff  had  no  personal  interest  in  the  notes,  but  sued  on  them  as  the  committee 
of  the  person  and  estate  of  the  payee,  an  habitual  drunkard ;  and  introduce  the 
declarations  of  such  drunkard,  made  prior  to  his  being  declared  such,  to  show  the 
notes  to  be  usurious.     (Davis  v.  Carpenter,  12  How.  Pr.  287.) 

"When  a  bill  is  filed  by  the  committee  of  a  lunatic,  to  set  aside  an  act  done  by 
such  lunatic,  upon  the  ground  of  his  incompetency,  it  is  not  necessary  that  the 
lunatic  himself  should  be  made  a  party  ;  but  he  may  be  joined  as  a  party,  with 
his  committee.  (Gorham  v.  Cforham,  3  Barb.  Ch.  24.)  In  all  other  cases  the 
settled  practice,  in  England,  has  always  been,  either  to  join  the  committee  with 
the  lunatic,  in  bringing  suits  in  chancery  for  his  benefit,  or  to  file  the  bill  in  the 
name  of  the  lunatic  by  his  committee.  And  where  the  lunatic  is  not  made  a 
party  to  the  bill  or  information  in  his  behalf,  it  is  a  good  cause  of  demurrer.  The 
same  rules  are  applicable  to  suits  brought  in  the  courts  of  equity,  in  this  country, 
for  the  benefit  of  lunatics.  (Ib.)  When  it  is  said,  by  English  writers,  that  idiots 
and  lunatics  must  sue  by  their  committees,  it  is  not  meant  that  the  suit  is  to  be 
brought  by  the  committee  in  their  own  names,  merely  describing  themselves  as 
the  committee  of  the  lunatic  ;  but  that  the  suit  is  to  be  brought  in  the  name  of  the 
lunatic,  stating  that  he  sues  by  the  committee  of  his  estate,  naming  them,  as  in 
the  case  of  an  infant  suing  by  his  next  friend;  or  that  the  suit  should  be  pros- 

683 


224  PROCEEDINGS  IN  SPECIAL  CASES.  [Book  V. 

2.  In  behalf  of  idiots.]  The  reason  why  a  lunatic  is  required  to  be 
a  party  to  a  suit  instituted  on  his  behalf,  is  because  he  may  recover 
his  understanding,  and  then  he  is  to  have  his  estate  in  his  own  dispo- 
sition ;  but  it  is  otherwise  of  an  idiot.(/)  From  this,  it  seems,  that 
an  idiot  is  not  a  necessary  party  to  a  suit  instituted  on  his  behalf.(^) 

Committee  a  necessary  party.]  But  neither  an  idiot  or  lunatic  can 
institute  a  suit,  nor  can  one  be  instituted  on  their  behalf,  without  the 
committee  being  a  party,  either  as  a  co-complainant  or  as  a  defend- 
ant, (h) 

If  the  complainant  appears  upon  the  face  of  the  bill  to  be  either  an 
idiot  or  a  lunatic,  and  therefore  incapable  of  instituting  a  suit  alone, 

(/)  Attorney -General  v.  Woolrich,  1  Ch.  Ca.  153. 
(0)  1  Dan.  115. 

(ft)  Fuller  v.  Lane,  1  Chancery  Cas.  19.    Woolfryes  v.  Woolfryes,  cited  1  Dan.  115.    Bishop 
of   London  v.  Nicholls,  Bunb.  141. 


ecuted  in  the  names  of  the  lunatic  and  of  his  committee.  (lb.)  A  bill  filed  by 
the  committee  of  a  lunatic  in  their  own  names,  in  which  they  only  describe  them- 
selves as  his  committee,  is  a  bill  by  the  committee  alone  ;  and  is  not  the  bill  of  the 
lunatic  by  his  committee,  and  a  decree  in  favor  of  the  plaintiffs  would  not  be  a 
decree  in  favor  of  the  lunatic.  (lb.)  A  bill  filed  by  a  committee  in  that  manner, 
praying-  for  a  partition  of  lands,  and  for  an  account  and  payment  of  rents  and 
profits  of  the  share  of  the  land  belonging-  to  the  lunatic,  is  defective  in  form.  And 
if  the  objection  that  the  lunatic  is  not  made  a  party  to  the  suit,  with  his  com- 
mittee, is  set  up  by  the  defendant,  as  a  special  cause  of  demurrer,  no  part  of  the 
bill  can  be  sustained.  (lb.)  The  objection  that  the  lunatic  himself  is  not  made  a 
party  complainant,  in  a  suit  brought  by  his  committee  in  relation  to  personal 
estate,  may  be  waived  by  the  defendant's  neglecting-  to  set  it  up  by  demurrer  or 
answer ;  and  it  cannot  be  raised  merely  by  a  general  demurrer  for  want  of 
equity.  (lb.)  The  question  whether  a  suit  can  be  commenced  in  the  name  of  a 
committee  of  a1  lunatic,  for  the  recovery  of  real  estate,  or  to  establish  the  title  to 
the  same ;  or  whether  a  suit  in  partition  can  be  instituted  in  the  name  of  such 
committee,  without  joining  the  lunatic  as  a  party,  is  wholly  unaffected  by  the  act 
of  1845,  authorizing  committees  to  sue  in  their  own  names.  (lb.)  A  lunatic  is  a 
necessary  party  to  a  bill  filed  by  his  committee,  for  the  partition  of  his  real  estate. 
For  a  decree  in  partition,  upon  a  bill  filed  by  the  committee  alone,  and  to  which 
the  lunatic  is  not  a  party,  will 'not  transfer  the  legal  title  to  his  undivided  share 
of  that  portion  of  the  premises  which  is  set  off  to  the  defendant  in  severalty.  •  (lb.) 

There  is  no  statute,  in  this  stale,  authorizing  the  committee  of  a  lunatic,  or  of 
an  habitual  drunkard,  to  prosecute  a  suit  for  partition,  in  their  own  names  alone  ; 
or  authorizing  another  person  to  prosecute  a  partition  suit  against  them,  without 
making  the  lunatic,  or  the  habitual  drunkard,  who  is  an  actual  owner  of  an  undi- 
vided part  of  the  premises,  a  party  to  the  suit ;  and  the  only  way  in  which  a  legal 
partition  can  be  made  of  the  real  estate  of  a  lunatic,  or  an  habitual  drunkard,  ex- 
cept by  an  agreement  between  the  committee  and  the  other  tenants  in  common, 
with  the  concurrence  of  the  court,  is  to  make  him  an  actual  party  to  the  suit  for 
partition.  (Gorkamv.  &orham,  3  Barb.  Ch.  24.)  By  making  a  lunatic,  or  an 
habitual  drunkard,  a  party  to  a  suit  for  partition,  his  legal  title  to  that  portion  of 
the  premises  which  may  be  set  off  to  the  adverse  party,  in  severalty,  will  pass, 
without  any  conveyance,  either  from  the  lunatic,  or  the  habitual  drunkard,  or 
from  his  committee,  under  the  provisions  of  the  Revised  Statutes  relative  to  the 
partition  of  lands.     (lb.) 

The  committee  of  a  lunatic  cannot  ratify  a  contract  made  by  the  lunatic  after 
inquisition  found,  and  maintain  an  action  upon  it.  (Fitzhugh  v.  Wilcox,  12 
Barb.  235.) 
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and  no  next  friend  or  committee  is  named  in  the  bill,  the  defendant 
may  demur,  (i)  But  if  the  incapacity  does  not  appear  on  the  face  of 
the  bill,  the  defendant  must  raise  the  objection  by  plea. (A:)  And,  it 
seems,  that  if  a  bill  has  been  filed  in  the  name  of  a  complainant,  who, 
at  the  time  of  filing  it,  is  in  a  state  of  mental  incapacity,  it  may,  on 
motion,  be  taken  off  the  file.  If,  however,  a  suit  has  been  properly 
instituted,  and  the  complainant  subsequently  becomes  imbecile,  that 
circumstance  will  not  be  a  sufficient  ground  for  taking  the  bill  off  the 
file.(Z) 

The  objection  arising  from  lunacy,  etc.  extends  to  the  whole  bill ; 
and  advantage  may  be  taken  of  it,  as  well  in  the  case  of  a'  bill  for  dis- 
covery merely  as  in  the  case  of  a  bill  for  relief ;  for  the  defendant  in 
[*Vol.  II,  225]  a  *bill  of  discovery  being  entitled  to  costs,  after  a  full 
answer,  as  a  matter  of  course  would  be  materially  injured  by  being 
compelled  to  answer  such  a  bill  filed  by  a  person  whose  property  is  not 
in  his  own  disposal  and  who  is  therefore  incapable  of  paying  the 
costs. (m) 

Practice  where  complainant  is  found  a  lunatic  after  commencement  of 
suit.]  If  the  complainant  becomes  a  lunatic  after  the  institution  of  the 
suit,  a  supplemental  bill  may  be  filed  in  the  joint  names  of  the  lunatic 
and  his  committee ;  which  will  answer  the  same  purpose  as  a  bill  of 
revivor  in  procuring  the  benefit  of  former  proceedings. (n)' 

Course  when  committee  dies.]  If  the  committee  of  a  lunatic  or  idiot 
dies  after  a  suit  has  been  instited  by  him  for  the  benefit  of  the  lunatic 
or  idiot,  and  a  new  committee  is  appointed,  the  proper  way  of  contin- 
uing the  suit  is  by  a  supplemental  bill  filed  by  the  idiot  or  lunatic  and 
the  new  committee. (o) 


SECTION    II. 

SUITS   AGAINST   THEM. 

Where  a  bill  is  filed  against  a  lunatic  or  an  habitual  drunkard  and 
Ms  committee  jointly,  it  is  a  matter  of  course  to  appoint  the  commit- 

(i)    1  Ch.  Ca.  19. 

(fc)  Mitf.  PI.  229. 

(Z)    Wartnaby  v.  Wartnaby,  Jac.  377. 

(m)  Wartnaby  v.  Wartnaby,  Jac.  152.  ■ 

(jj)  1  Dan.  116.    See  Brown  v.  Clark,  3  Wood.  Leot.  378.  n.  for  form  of  such  a  bill. 

(o)  Id.  ib. 
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tee  guardian  ad  litem,  to  appear  and  answer  the  bill  for  the  lunatic  or 
drunkard,  if  the  committee  has  no  interest  in  the  controversy  adverse 
to  that  of  the  person  for  whom  he  is  committee.  And  it  is  regular  to 
enter  an  order  for  that  purpose  upon  the  application  of  the  committee, 
without  notice  to  the  complainant's  solicitor. (p)  (2) 

It  is  very  doubtful  whether  the  complainant  can  in  any  case  have 
the  benefit  of   a  discovery  by  a  personal  answer,  on  oath,  from  an 

{.p)  New  v.  New,  6  Paige,  237. 


(2)  The  proper  course  for  a  creditor  of  a  lunatic  who  is  under  the  care  of  a 
committee,  is  to  apply  to  the  court,  by  petition,  for  the  payment  of  his  debt  out 
of  the  lunatic's  estate,  or  for  leave  to  bring  a  suit,  or  to  be  permitted  to  establish 
his  debt,  on  a  reference,  if  the  existence  of  the  debt  is  disputed  by  the  committee. 
(Matter  of  Hoppex,  5  Paige  489  ;  Williams  v.  Estate  of  Cameron,  26  Barb.  172  ; 
SoverMll  v.  Dixon,  5  How.  Pr.  109  ;  S.  C.  3  Code  R.  162  ;  Orippen  v.  Culver,  13 
Barb.  424.)  An  action  cannot  be  brought  against  a  lunatic,  judicially  declared  to 
be  such,  without  an  application  to  the  court.  The  provision  of  the  Code,  for  ser- 
vice of  the  summons  upon  a  lunatic  is  no  authority  upon  the  question  of  the 
creditor's  right  to  commence  an  action.  The  former  practice  should  be  pursued, 
by  petition  to  the  court  for  relief,  on  an  application  for  leave  to  commence  an 
action.  '  (SoverMll  v.  Dixon,  5  How.  Pr.  109  ;  S.  C.  3  Code  R.  162.) 

But  a  judgment  recovered  against  a  lunatic  after  the  appointment  of  a  com- 
mittee of  his  person  and  estate,  without  any  leave  having  been  obtained  from  a, 
court  of  equity  to  institute  a  suit  against  him,  is  not  void,  nor  even  erroneous  ; 
nor  is  the  party  acting  under  it  a  trespasser.  The  remedy  of  a  lunatic,  thus 
improperly  proceeded  against,  is  by  application  to  the  court  appointing  the  com- 
mittee, to  restrain  the  prosecution  of  the  suit  at  law,  and  punish  the  plaintiff  for 
a  contempt.  (Crippe?iv.  Culver,  13  Barb.  424;  Sternbergh  v.  Schoolcraft,  2  id. 
153.)  "Where  a  party  proceeds  at  law,  against  a  lunatic,  after  the  appointment  of 
a  committee,  without  permission  of  the  court,  he  will,  upon  a  proper  application 
by  the  committee,  be  restrained  from  such  proceeding.  (Matter  of  Heller,  3  Paige 
199.)  A  judgment,  obtained  without  leave  of  the  court,  though  not  irregular, 
would  be  of  no  avail.  (Clark  v.  Dunham,  4  Denio,  262 ;  Robertson  v.  Lain,  19 
Wend.  650.)  It  may  be  set  aside,  on  motion.  (Demilt  v.  Leonard,  11  Ab.  252  :  S. 
C.  19  How.  Pr.  140.) 

The  Code  (§  134,  sub.  3,y  directs  that  in  case  of  an  action  brought  against  a 
person  judicially  declared  to  be  of  unsound  mind,  or  incapable  of  conducting  his 
own  affairs  in  consequence  of  habitual  drunkenness,  and  for  whom  a  committee 
has  been  appointed,  the  summons  may  be  served  by  delivering  a  copy  thereof  to 
such  committee,  andtothedefendantpersonally.    (See  SoverMll  v.  Dixon,  supra  ) 

The  act  of  May,  1872,  (Laws  of  1872,  Ch.  693,)  directs  that  in  proceedings  for 
the  proof  of  any  last  will  and  testament,  or  on  any  accounting  or  other  proceed- 
ings in  the  surrogate's  court,  where  any  party  entitled  to  be  served  with  a  citation 
shall  be  insane  or  an  idiot,  the  citation  shall  be  served  on  the  lunatic  or  idiot,  and 
on  the  committee  of  the  person  and  estate  or  of  either  ;  and  in  case  there  is  no 
committee,  then  the  citation  may  be  served  on  the  lunatic  or  idiot  personally,  and 
also  on  the  person  in  whose  care  and  custody  said  idiot  or  lunatic  shall  be.  And 
when  a  citation-shall  have  been  served  on  any  lunatic  or  idiot,  the  surrogate  shall 
appoint  a  special  guardian  for  such  lunatic  or  idiot. 

A  creditor  of  a  habitual  drunkard  cannot  maintain  a  legal  action  against  Ms 
committee,  to  recover  a  judgment  upon  a  debt  or  demand  against  the  drunkard. 
The  proceeding  should  be,  as  formerly,  by  petition  in  a  court  of  equity  ;  unless  a 
trial  is  necessary  to  settle  some  disputed  question  or  right.  In  which  case  an 
order,  upon  cause  shown,  should  be  obtained,  authorizing  the  bringing  of  an 
action  in  the  nature  of  a  suit  in  equity.     (Hall  v.  Taylor,  8  How.  Pr.  428.) 

A  creditor  having  a  claim  against  the  estate  of  a  lunatic,  which  is  under  the 
care  and  management  of  a  committee,  must  apply  to  the  court,  by  petition    to 
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habitual  drunkard,  who  has  been  found  to  be  such,  by  inquisition,  or 
from  an  infant.  As  to  the  answers  of  infants,  the  rules  have  been 
already  stated. (q)  In  the  case  of  New  v.  New,  just  referred  to,  the 
chancellor  intimates  an  opinion  against  the  right  to  compel  a  discovery, 
either  from  an  infant  or  habitual  drunkard — stating  that  if  any  such 
[*Vol.  II,  226]  right  exists,  in  *any  instance,  a  very  special  case 
must  be  made  by  the  complainant's  bill,  showing  the  absolute  necessity 
of  such  a  discovery  to  prevent  a  failure  of  justice ;  and  that  the  bill 
must  be  sworn  to.  And  he  adds  that,  in  an  ordinary  case,  if  the  drunk- 
ard was  permitted  to  put  in  his  answer  in  person,  especially  without 
oath,  and  to  admit  away  his  rights,  it  would  be  useless  for  the  court 
of  chancery,  or  any  other  tribunal,  to  attempt  to  protect  his  property 
against  his  own  improvidence. (3) 


SECTION    III. 

PROCEEDINGS   FOR   THE   APPOINTMENT    OF    A   COMMITTEE. 

Jurisdiction  of  the  court.]  The  revised  statutes  direct  that  the  chan- 
cellor shall  have  the  care  and  custody  of  all  idiots,  lunatics,  persons  of 
unsound  mind,  and  persons  who  shall  be  incapable  of  conducting  their 
own  affairs  in  consequence  of  habitual  drunkenness  ;  and  of  their  real 
and  personal  estates ;  so  that  the  same  shall  not  be  wasted  or  destroyed. 
And  he  is  required  to  provide  for  their  safe  keeping  and  maintenance, 
and  for  the  maintenance  of  their  families  and  the  education  of  their 

(q)  VOL.  I.,  p.  150. 


enforce  his  claim.  He  will  not  be  allowed  to  commence  an  action  at  law,  against 
the  lunatic,  or  his  estate,  without  the  express  direction  or  sanction  of  the  court. 
On  an  application  for  such  leave,  the  preference  will  be  given  to  a  reference, 
under  the  control  of  the  court,  over  an  action  ;  especially  where  the  defence  is 
that  the  creditor  had  notice  of  the  lunacy  at  the  time  the  debt  was  contracted. 
(Williams  v.  Estate  of  Cameron,  26  Barb.  172.) 

(3)  Where  the  committee  of  a  lunatic  is  sued  by  bill,  when  the  light  of  the 
adverse  party  might  have  been  settled  upon  a  summary  application  to  the  court, 
it  may  be  a  good  reason  for  refusing  costs  to  the  complainant,  although  he  suc- 
ceeds in  the  suit.     (Outtrin  v.  Graves,  1  Barb.  Ch.  49.) 

If  the  defendant  in  a  suit  brought  by  a  husband  to  annul  a  marriage,  on  the 
ground  of  fraud,  is  an  idiot,  the  plaintiff  must  procure  the  appointment  of  a  guar- 
dian ad  litem,  to  appear  and  defend  the  suit  for  the  wife.  (Montgomery  v.  Mont- 
gomery, 3  Barb.  Ch.  132.) 

When  a  bill  is  filed  against  an  habitual  drunkard,  or  other  lunatic,  and  his  com- 
mittee, jointly,  the  latter,  if  he  has  no  interest  adverse  to  the  lunatic,  will,  as  a 
matter  of  course,  be  appointed  guardian  ad  litem.     (New  v.  New,  6  Paige,  237.) 
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children  out  of  their  personal  estates  and  the  rents  and  profits  of  their 
real  estates,  respectively.^)  (4) 

The  court  has  power  to  appoint  a  committee  for  a  non-resident  luna- 
tic, to  enable  the  committee  to  obtain  the  control  of  property  in  this 
state.  And  a  commission  may  be  issued  to  inquire  as  to  his  lunacy ; 
but  it  cannot  be  executed  beyond  the  limits  of  this  state. (s)  And  in  a 
case  where  the  lunatic,  after  becoming  deranged,  left  his  residence  in 
this  state,  leaving  personal  property  here,  and  had  gone  to  some  place 
unknown,  it  was  held  that,  for  the  purpose  of  an  application  to  the 
court  of  chancery  for  a  commission  of  lunacy,  the  lunatic  must  still  be 
considered  as  a  citizen  of  this  state — he  being  presumed  incapable  of 
establishing  a  legal  domicil  elsewhere. (t)  (5) 

(r)   2R.  S.  52,  jl. 

(s)  Matter  of  Pettit,  2  Paige,  174.    Matter  of  Ganse,  9  id.  416.    Matter  of  Perkins,  2  John. 
Ch.  Rep.  124.    Shelf,  on  Lnn!  89.    Stock's  Non.  Comp.  Meut.  94. 
(£)  Matter  of  Ganse,  supra. 


(4)  The  act  of  May  12,  1874,  to  revise  and  consolidate  the  statutes  of  the  state 
relating  to  the  care  and  custody  of  the  insane,  etc.,  (Laws  of  1874,  Chap.  446,) 
confers  upon  the  supreme  court  the  same  powers  and  duties  as  are  by  the  above 
section  of  the  Revised  Statute,  given  to  and  imposed  upon  the  chancellor,  and  in 
the  same  words ;  and  contains  the  further  provision  that  the  county  court  shall 
have  a  similar  jurisdiction  in  the  care  and  custody  of  the  person  and  estate  of  a 
lunatic  or  person  of  unsound  mind,  or  an  habitual  drunkard,  resident  within  the. 
county.  (Title  1,  §  1,  p.  571.)  This  last  provision  is  also  contained  in  the  Code, 
(§  30,  sub.  8.) 

In  respect  to  habitual  drunkards,  the  jurisdiction  of  county  courts  is  concurrent 
with  that  of  the  supreme  court,  as  to  those  whose  residence  is  within  the  county. 
(Davis  v.  Spencer,  24  N.  Y.  386.  But  see  Matter  of  Smith,  16  How.  Pr.  567, 
contra.) 

By  the  statute  of  this  state  the  care  and  custody  of  the  persons  and  estates  of 
lunatics,  idiots,  etc.  is  confided  to  the  court  of  chancery,  (now  the  supreme  court,) 
without  any  restriction  or  limitation.  The  manner  in  which  the  control  thus 
given  is  to  be  exercised,  is  entirely  a  matter  of  discretion.  (Matter  of  Mason,  1 
Barb.  436.) 

Until  a  commission  of  lunacy  has  been  issued  and  returned,  the  court  has  no 
jurisdiction  to  appoint  a  committee  of  a  lunatic,  or  order  a  sale  of  his  property. 
(Matter  of  Payn,  8  How.  Pr.  220.) 

'  The  superior  court  of  New  York  will  not  issue  a  commission  of  lunacy,  or  make 
any  decree  as  to  the  estate  of  a  lunatic ;  nor  entertain  any  such  proceedings. 
(Matter  of  Brown,  1  Ab.  101 ;  S.  C.  4  Duer,  613.) 

In  the  exercise  of  the  power  of  the  court  over  the  person  of  a  lunatic,  etc.,  the 
welfare  of  the  subject,  not  the  interest  of  those  concerned  in  the  succession  to  his 
estate,  is  the  controlling  consideration.  (Parsee  Merchant's  Case,  11  Ab.  N.  S. 
v209.)  A  Parsee  native  of  Bombay  left  his  home,  wife  and  children  there,  and 
came  to  this  country,  with  considerable  personal  property,  and  was  found  in  the 
city  of  New  York,  a  total  stranger,  and  in  a  condition  of  insanity.  On  the  peti- 
tion of  his  family,  and  on  the  opinions  of  five  competent  physicians,  that  his 
remaining  here  would  be  unfavorable,  and  his  removal  home  favorable,  to  his 
health  ;  held,  that  the  court  had  power  to  appoint  a  special  committee  to  take  him 
home.     (lb.) 

In  the  Matter  of  Brown,  (4  Duer,  613 ;  S.  C.  1  Ab.  108,)  the  nature  and  extent 
of  the  power  to  take  the  persons  and  property  of  lunatics  and  habitual  drunkards 
into  judicial  custody,  is  reviewed  by  Hoffman,  J. 

(5)  The  court  has  no  jurisdiction  to  issue  a  commission,  unless  the  alleged  lunatic 
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In  the  case  of  habitual  drunkards,  the  jurisdiction  of  the  chancel- 
lor is  limited  to  those  only  who  have  property  to  the  amount  of  $250, 
which  may  be  endangered  by  their  drunkenness. (w) 

*  Who  are  idioti  and  lunatics,  etc.]  An  idiot  is  a  person  [*Vol.  II,  227] 
who  has  been  without  understanding  from  his  nativity,  and  whom  tha 
law,  therefore,  presumes  never  likely  to  attain  any.  A  lunatic  is  one 
who  has  had  understanding,  which  he  has  lost  by  the  visitation  of 
God.  (■«)  He  is  properly  one  that  hath  had  lucid  intervals,  sometimes 
enjoying  his  senses  and  sometimes  not.(w) 

Persons  of  unsound  mind  consist  of  lunatics ;  those  under  frenzy  or 
temporary  derangement,  from  disease  or  other  cause ;  those  who 
become  deaf,  dumb,  and  blind ;  and  such  as  the  court  of  chancery 
adjudges  incapable  of  managing  their  own  affairs,  whether  from  old 
age,  sickness,  or  other  cause. (x) 

A  person  deaf  and  dumb  from  his  nativity  is  not  necessarily  an 
idiot,  or  non  compos  mentis  ;  though  such  perhaps  may  be  the  legal 
presumption  until  his  mental  capacity  be  proved,  on  an  inquiry  and 
examination  for  that  purpose,  (y) 

It,  is  not  every  case  of  mental  weakness  or  imbecility  which  will 
authorize  the  court  to  interfere.  To  authorize  the  appointment  of  a 
committee,  the  mind  of  the  party  must  be  so  far  impaired  as  to  be 
reduced  to  a  state  which,  as  an  original  incapacity,  would  have  consti- 
tuted a  case  of  idiocy.(z)  It  is  necessary  that  he  should  be  found  to 
be  of  unsound  mind,  and  mentally  incapable  of  governing  himself  or 
managing  his  affairs. (a)  (6) 

* 

(tt)  2  R.  S.  52,  §  2. 

{v)  1  Coll.  on  Lnn.  3,  5.    Shelf,  on  Lnn.  2,  4. 

(to)  Shelf,  on  Lnn.  4.    4  Co.  123.    1  Black.  Com.  304.    Mattel-  of  Barker,  2  John.  Ch.  Eep.  232. 
(as)  1  Monl  Pr.  108     1  Coll.  on  Lnn.  4.    See  Matter  of  Barker,  2  John.  Ch.  Bop.  232. 
{y)  Bi-ower  v.  Fisher.  4  John.  Ch.  Rep.  441.    1  Coll.  on  Lnn.  4.    Dickinson  v.  Blisset,l  Dick. 
26S     Shelf,  on  Lnn.  395.. 
(z)  Matter  of  Morgan,  7  Paige,  236. 
(a)  Id.  ib.    Matter  of  Mason,  3  Edw.  380. 


resides  here,  or  is  the  owner  of  property  in  this  state.  In  case  of  his  non-resi- 
dence, the  fact  of  his  owning-  property  here  must  be  stated  in  the  petition.  (Matter 
of  Fowler,  2  Barb.  Ch.  305.) 

(6)  Weakness  of  mind,  arising  from  age,  is  not  unsoundness  of  mind,  within  the 
meaning  of  the  statute  authorizing  the  appointment  of  a  committee.  (Matter  of 
JShaul,  40  How.  204.)  The  only  legal  test  of  insanity  is  delusion ;  and  this  con- 
sists in  a  belief  of  facts  which  no  rational  person  would  believe.  (Matter  of  For- 
man,  54  Barb.  274.)  Moral  insanity  is  a  disorder  of  the  feelings  and'propensities, 
and  may  or  may  not  impair  the  intellect.  Legal  insanity  is  a  disorder  of  the  intel- 
lect.    (Ib.) 

It  is  only  of  habitual  insanity,  when  proved  once  to  have  existed,  that  the  law 
entertains  the  presumption  that  it  continues,  until  the  contrary  is  shown  ;  other- 
wise of  spasmodic  or  temporary  mania.     (People  v.  Francis,  38  Cal.  183.) 

Where  the  particular  subject  of  monomania  connects  itself  with  the  disposition 
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As  to  who  is  to  be  considered  an  habitual  drunkard,  within  the 
statute,  the  chancellor  observed  in  a  case  where  that  question  arose, (b) 
that  "a  very  erroneous  impression  appears  to  have  gone  abroad  on  that 
subject.  It  is  supposed  by  many  that  the  prosecutor  in  such  cases  is 
.bound  to  prove,  affirmatively,  that  an  habitual  drunkard  is  incapable 
of  managing  his  affairs.  On  the  contrary,  the  fact  that  a  person  is 
for  any  considerable  part  of  the  time  intoxicated,  to  such  a  degree  as 
to  deprive  him  of  his  ordinary  reasoning  faculties,  is  prima  facie  evi- 
dence, at  least,  that  he  is  incapacitated  to  have  the  control  and  man- 
agement of  his  property." 

Application  for  a  commission  de  lunatico  inquirendo.]  The  first  step 
to  be  taken  towards  the  appointment  of  a  committee  of  a  lunatic  or 
idiot,  or  habitual  drunkard,  is  to  apply  for  a  commission  in  the  nature 
[*Vol.  II,  228]  of  a  *writ  de  lunatico  inquirendo.  This  application 
should  be  made  by  petition,  accompanied  by  affidavits  setting  forth 
the  unsound  state  of  mind  of  the  party,  and  stating  such  facts  respect- 
ing the  conduct  or  language  of  the  party,  as  may  show  that  he  is  a 
fit  subject  for  the  protection  of  the  court.  It  is  a  very  common  practice 
to  annex  the  affidavit  of  some  respectable  physician  who  is  aquainted 
with  the  lunatic,  etc.,  and  knows  the  state  of  his  mind.(7) 

Who  may  apply.]  The  petition  is  usually  presented  by  a  near  rela- 
tive of  the  supposed  lunatic,  etc.  It  may  be  presented  by  a  husband 
for  a  commission  against  his  wife,  and  vice  versa;  or  by  a  father  Or 
mother  against  a  child,  and  vice  versa ;  by  brothers,  sisters,  uncles, 
aunts,  nephews,  nieces  and  cousins  against  each  other.  An  executor 
under  a  will,  may  also  prefer  a  petition  for  a  commission  against  a 
legatee  under  the  same  will.  And  a  trustee  under  a  deed  may 
prefer  a  petition  against  his  cestui  que  trust.  So  creditors  may  prefer 
a  petition  against  their  debtor.  A  commission  may  also  issue  upon 
the  petition  of  the  tenant  of  the  party,  (c)    And  even  strangers  may 

(5)  Matter  of  Tracy,  1  Paige,  582. 
tc)  Shelf,  on  Lun.  93.    1  Coll.  126. 


or  management  of  the  property  of  the  person  who  is  thus  afflicted,  he  is  a  proper 
subject  of  a  commission  of  lunacy.  (Matter  of  Russell,  1  Barb.  Ch.  38.)  It  is 
enough  to  vest  the  court  with  jurisdiction,  when  the  jury  find  that  the  party  is 
mentally  incapable  of  governing'  himself,  or  managing  his  affairs.  (Matter  of 
Mason,  1  Barb.  Ch.  436.) 

(7)  The  petition  for  a  commission  of  lunacy  against  a  non-resident  must  show 
that  the  alleged  lunatic  is  the  owner  of  property  situated  in  this  state.  It  is  not 
sufficient  to  state  that  fact  in  the  affidavits  annexed  to  the  petition.  (Matter  of 
Fowler,  2  Barb.  Ch.  305.) 
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obtain  it ;  and  that  too  in  opposition  to  the  members  of  the  family ; 
where  the  lunacy  seems  indisputable.^) 

The  carriage  of  the  commission  will,  however,  be  given  to  relations 
in  preference  to  strangers,  if  there  is  no  valid  objection  to  it ;  even 
where  strangers  apply,  or  a  distant  relative,  and  near  relations  object.(e) 

As  respects  habitual  drunkards  who  have  property  to  the  amount  of 
$250,  which  may  be  endangered  by  reason  of  their  drunkenness,  it  is 
made  the  duty  of  the  overseers  of  the  poor  of  the  town  or  city  in  which 
the  drunkard  resides,  to  make  the  application^/)  This  provision  of 
the  statute,  however,  will  not  prevent  the  friends  of  the  drunkard  from 
making  the  application,  provided  they  make  it  before  one  is  made  by 
the  overseers  of  the  poor. 

"Where  a  petition  is  presented  by  the  wife  of  the  supposed  lunatic, 
etc.,  it  must  be  in  the  name  of  her  next  friend,  who  will  be  answera- 
ble for  the  costs  of  the  application  in  case  the  court  shall  think  proper 
to  impose  them  upon  the  petitioner. (g) 

Issuing  commission.]  The  petition  is  ex  parte ;  but  it  must  be  pre- 
sented to  the  court  on  a  regular  motion  day,  and  an  order  for  a  com- 
mission in  the  nature  of  a  writ  de  lunatico  inquirendo  asked  for.  If  it 
appears  to  be  a,  prima  facie  case  of  lunacy,  idiocy,  drunkenness,  etc., 
[*Vol.  II,  229]  *the  court  will  in  general  grant  the  order.  Though  it 
is  not  bound  to  do  so. (h) 

Upon  the  order  being  entered,  the  register,  etc.  will  seal  a  com- 
mission. The  commission  is  usually  directed  to  three  persons 
appointed  by  the  chancellor;  of  whom  one  should  be  a  solicitor  or 
counsel  of  the  court ;  and  in  cases  of  idiocy  or  lunacy,  it  is  usual  to 
name  one  or  more  respectable  physicians  as  commissioners.  The 
number  of  commissioners,  however,  may  be  either  larger  or  smaller, 
in  the  discretion  of  the  court.  (8) 

Form  of  commission.]  The  commission  should  be  substantially  in 
the  same  form  as  that  prescribed  by  the  chancellor  in  respect  to 
habitual  drunkards,  in  the  appendix  to  the  rules  of  the  court.  It 
should  direct  an  inquiry  as  to  the  value  of  the  real  and  personal  estate 

{d)  Matter  of  Smith,  1  Boss.  348. 

(«)  Ex  parte  Tomlinson,  1  Ves.  &  B.  57. 

(/)  2  E.  S.  52,  S  2. 

(,?)  Matter  of  Shove,  in  Chancery,  August,  1842. 

(A)  Ex  parte  Tomlinson,  1  Ves.  &  B.  58.    Sherwood  v.  Sherwood,  19  Ves.  286. 


(8)  It  is  the  duty  of  the  solicitor  for  the  petitioner  to  name  a  solicitor  or  coun- 
sellor, as  one  of  the  commissioners ;  and,  in  cases  of  importance,  the  commission 
ought  not  to  be  executed  without  his  presence.     (Matter  of  Moot,  8  Paige,  625.) 
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of  the  lunatic,  and  the  annual  value  of  the  rents  and  profits  of  such 
real  estate ;  and  also  as  to  who  are  the  next  of  kin  of  the  lunatic,  etc. 
And  the  finding  of  the  jury  should  conform  to  these  directions  of  the 
commission.  The  forms  of  the  commission,  and  of  the  inquisition,  in 
the  third  volume  of  Hoffman's  Chancery  Practice,  are  imperfect  in 
this  respect;  this  part  of  the  commission,  and  of  the  inquisition, 
having,  by  mistake,  been  left  out. 

In  a  recent  case(i)  before  the  chancellor,  he  decided  that  if  the 
solicitor  does  not  draw  up  the  commission  in  the  form  fixed  in  the 
appendix  to-  the  rules,  the  register  ought  not  to  seal  it ;  and  that  if, 
in  consequence  of  the  jury  not  finding  who  is  the  next  of  kin,  etc.  and 
the  value  of  the  property  of  the  person  proceeded  against,  so  that  a 
reference  to  a  master  becomes  necessary  as  to  those  facts,  the  costs 
of  such  reference  shall  not  be  paid  out  of  the  lunatic's  estate. 

New  commission.']  In  case  of  the  death  or  incapacity  of  the  com- 
missioners before  whom  the  commission  has  been  executed,  it  will  be 
suspended,  and  a  new  one  directed  to  issue. (A)  (9) 

Executing  commission.']  The  commission  must  be  executed  openly, 
and  not  privately.  (I) 

After  the  order  for  a  commission  has  been  entered,  a  certified  copy 
of  it  should  be  left  with  the  commissioners,  together  with  the  com- 
mission. Upon  which  they  (or  the  one  first  named,)  will  issue  a 
precept  to  the  sheriff  of  the  county  in  which  the  commission  is  to  be 
executed,  requiring  him  to  cause  a  jury  of  good  and  lawful  men  of 
[*Vol.  II,  230]  his  county  to  come  *before  them  at  a  certain  time, 
and  in  a  certain  place,  to  inquire,  upon  their  oaths,  of  the  matters  and 
things  which  shall  be  given  them  in  charge  by  virtue  of  the  com- 
mission, (n)  ( 

By  virtue  of  this  precept,  the  sheriff  summons  not  less  than  twelve 
nor  over  twenty-four  jurors,  whose  names  are  written  in  a  panel 
annexed  to  the  precept;  to  which  panel  he  refers  in  making  his 
return.  No  inquest  can  be  taken  upon  the  oaths  of  less  than  twelve 
jurors. 

(«)   In  re  Slocnni ,  in  Chancery,  Oct.  5, 1843. 
(A)  Shelf,  on  Lun.  83. 
(i)    1  Coll.  on  Lun.  131. 
(«)  Shelf.  95. 


(9)  The  court  of  chancery  has  the  power,  in  the  exercise  of  a  sound  discretion, 
to  direct  the  issuing  of  a  new  commission  of  lunacy,  where,  from  the  evidence,  or 
otherwise,  there  is  no  doubt  that  the  jury  must  have  erred  in  finding  that  the 
party  proceeded  against  was  not  of  unsound  mind.  (Mattel-  of  Lasher,  2  Barb 
Ch.  97.) 
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Neither  the  statute  nor  rules  of  court  prescribe  any  particular  time 
for  the  return  of  the  precept. 

Place  of  executing  it.]  The  order  for  a  commission  usually  directs 
the  commission  to  be  executed  in  or  near  the  place  of  abode  of  the 
supposed  lunatic,  and  a  jury  of  the  county  and  of  the  neighborhood 
where  he  resides  to  be  returned,  to  inquire  of  the  lunacy,  etc.  The 
general  rule  is,  where  the  party  is  resident  within  the  jurisdiction  of 
the  chancellor,  not  to  direct  the  commission  to  be  executed  at  any 
other  place  than  the  residence  of  the  supposed  lunatic. (o)  There  are 
exceptions  to  this  rule ;  but  some  satisfactory  ground  must  be  shown 
to  warrant  a  departure  from  the  general  rule.  In  one  case  where  the 
supposed  lunatic  had  a  town  and  country  residence,  both  in  the  county 
of  Middlesex,  the  commission  was  directed  to  be  executed  at  or  near 
either  of  such  places  of  abode,  as  the  commissioners  should  direct. (p) 

In  another  case  the  court  took  into  consideration  the  convenience  of 
the  attendance  of  witnesses  upon  the  inquiry,  and  directed  the 
supposed  lunatic  to  be  conveyed  from  London,  where  he  had  been 
some  time,  to  the  place  of  his  former  residence,  where  the  commission 
was  directed  to  be  executed.(g) 

If  the  supposed  lunatic,  etc.  is  not  a  resident  of  the  state,  the  usual 
order  directing  the  commission  to  be  executed  at  or  near  the  residence 
of  the  lunatic,  must  of  course  be  dispensed  with,  as  it  cannot  be  ex- 
ecuted out  of  the  state.  In  such  a  case  it  may  be  executed  in  such 
county  as  will  be  most  convenient.  And  where  it  appeared  that  the 
residence  of  the  lunatic  was  in  another  state,  but  near  the  line  of  this 
state,  the  court  authorized  the  commission  to  be  executed  in  the 
adjoining  county  which  was  most  convenient,  and  nearest  to  the 
lunatic's  residence. (r) 

Notice  of  executing  commission.]  Notice  of  the  time  and  place  of 
executing  the  commission  must  be  given  to  the  alleged  lunatic  or 
[*Vol.  II,  231]  idiot ;  *and  he  has  a  right  to  be  present".  If  peculiar 
circumstances  render  it  improper  or  unsafe  to  give  such  notice,  they 
should  be  stated  in  the  petition  to  the  court ;  so  that  a  special  provision 
may  be  inserted  in  the  commission  dispensing  with  notice  to  the 
party.(s)  (10) 

(o)  Shelf.  95.    Ex  parte  Southcot,2Ves.  sen.  401.    Ex  parte  Baker,  19  Ves.  340. 

(p)  In  re  Jervis,  cited  Shelf.  96. 

(S)  In  re  Green,  id.  ib. 

(r)  Matter  of  Pettit,  2  Paige,  174.    Matter  of  Perkins,  2  John.  Cn.  Rep.  124. 

(s)   Matter  of  Tracy,  1  Paige,  580. 

(10)  A  person  proceeded  against  as  a  lunatic,  except  in  cases  of  confirmed  and 
dangerous  madness,  is  entitled  to  reasonable  notice  of  the  time  and  place  of  exe- 
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The  commissioners  may  be  required  to  give  notice  to  the  lunatic, 
etc.  although  he  resides  out  of  the  state.(i) 

Before  entering  upon  the  examination,  the  commissioners  should 
require  due  proof  of  the  service  of  notice  upon  the  lunatic,  etc. 

Inspection  or  examination  of  lunatic]  The  commissioners  and  jury- 
have  a  right,  if  they  think  proper,  to  have  a  personal  inspection  and 
examination  of  the  lunatic  or  idiot,  (u)  (11)  But  they  are  not  bound  to 
seek  an  inspection  unless  in  their  discretion  they  think  it  necessary,  (v) 

It  is  said  to  be  a  practice  by  no  means  uncommon  when  the  lunatic 
cannot  be  removed  to  the  jury,  and  it  is  inconvenient  for  the  jury  to 
go  to  the  lunatic,  for  one  or  two  of  the  jury  to  examine  him  and  report 
their  observations  to  the  rest.(w)  But  Mr.  Shelford  observes,  such  a 
practice  ought  not  to  be  encouraged,  except  in  cases  of  absolute  neces- 
sity ;  as  it  deprives  the  party  of  the  benefit  of  the  judgment  of  the 
other  juror s.(*) 

In  a  case  mentioned  by  Mr.  Shelford,  on  issuing  a  commission,  it 
was  ordered  that  if  the  commissioners  and  jury  thought  proper  to 
examine  the  supposed  lunatic,  for  the  purpose  of  ascertaining  the  actual 
state  of  his  mind,  they,  or  such  of  them  as  thought  fit,  should  visit 
him.(^)  In  another  case,  where  the  fact  of  the  party's  lunacy  was  not 
much  disputed,  directions  were  given,  with  the  view  of  shortening 
the  inquiry  and  saving  expense,  that  the  jury  should  examine  the  sup- 
posed lunatic  previously  to  entering  upon  other  evidence. (z) 

Compelling  his  production.]  If  the  party  who  has  the  custody  of  the 
alleged  lunatic  or  idiot  refuses  to  produce  him  before  the  commis- 
sioners, they  should  issue  a  warrant  for  his  production. (a)  And  if  the 
party  refuses  to  obey  such  warrant  and  produce  the  lunatic,  etc.  the 
court  will  make  an  order  to  compel  him  to  do  so ;  and  upon  the  dis- 
obedience thereof  will  commit  him  for  contempt. (6) 

In  one  case  the  court  ordered  any  person  or  persons,  in  whose  cus- 

(t)   Matter  of  Pettit,  2  id.  174. 

(u)  Ex  parte  Southcot,  2  Ves.  405.    1  Coll.  133. 

\v)    1  Coll.  on  Lun.  134. 

\w)  Ex  parte  Smith,  1  Swanst.  6. 

{x)  Shelf,  on  Lun.  101. 

iy)  In  re  Clement,  Shelf,  on  Lnn.  101. 

(«)   In  re  Green,  id.  ib. 

(a)  1  Coll.  on  Lnn.  143, 144. 

(8)  Id.  144.    Lord  Wenman's  case,  1  P.  Wms.  702. 


cuting  the  commission,  and  a  reasonable  time  to  produce  his  -witnesses  before  the 
jury.  But  it  is  not  necessary  that  notices  should  be  served  on  him  personally 
where  it  is  evident  he  keeps  out  of  the  way  to  avoid  service  of  the  notice.  (Mat- 
ter of  Russell,  1  Barb.  Ch.  38.) 

(11)  Matter  of  Russell,  (1  Barb.  Ch.  38.)    They  should  do  so  in  every  case  of 
doubt,  when  practicable.    In  such  cases,  they  should  direct  the  person  in  whose 


Chap.  6.]  PROCEEDINGS  IN  SPECIAL  CASES.  232 

tody  or  power  the  supposed  lunatic  might  be,  to  produce  him  at  the 
[*Vol.  II,  232]  execution  *of  the  commission,  or  on  any  adjournment 
thereof,  to  be  inspected  and  examined,  as  often  as  there  might  be 
occasion,  before  the  commissioners  and  jury.(e) 

If  the  persons  who  have  the  idiot  or  lunatic  in  their  power  carry  him 
out  of  the  chancellor's  jurisdiction  to  avoid  producing  him,  the  com- 
mission may  be  executed  in  his  absence. (d) 

Who  may  attend  the  execution  of  c&mmission.]  In  one  case,  where 
the  wife  of  the  supposed  lunatic  opposed  the  issuing  of  the  commis- 
sion, an  order  was  made  that  she  should  be  at  liberty  to  attend  the 
execution  of  the  commission,  by  counsel,  if  she  thought  fit.(e) 

Attendance  of  witnesses.]  The  commissioners  may  summon  witnesses, 
as  incidental  to  their  office ;  and  if  they  refuse  to  attend,  the  court 
will  make  an  order  upon  them  for  that  purpose. (/)  The  commis- 
sioners should  issue  a  subpoena  to  compel  their  attendance. 

Duty  of  commissioners]  There  is  no  statute  or  rule  of  court  requiring 
the  commissioners  to  be  sworn. 

One  of  them,  however,  (usually  the  one  first  named  in  the  commis- 
sion,) may  administer  an  oath  to  the  jurors,  and  must  also  swear  the 
witnesses  previous  to  their  being  examined.  He  must  also  read  to 
the  jury  the  commission,  and  explain  the  object  of  their  meeting,  and 
their  duties.  The  witnesses  are  then  examined,  both  as  to  the  fact 
of  lunacy,  and  as  to  who  are  his  next  of  kin,  and  the  nature,  extent 
and  value  of  his  real  and  personal  estate,  etc. (12) 

After  the  testimony  is  closed,  the  commissioners  should  submit  the 
question  to  the  jury,  in  the  form  of  a  charge,  stating  the  law  applicable 

(c)   In  re  Holmes,  cited  Shelf,  on  Imu.  99. 

{d)  Halse's  ease,  cited  2  Ves.  sen.  404.    1  Coll.  145. 

(e)   In  re  Clement,  cited  Shelf  99. 

(/)  1  Coll.  138.    Ex  parte  Lund,  6  Ves.  784.   "Shelf.  103. 


custody  the  lunatic  is,  to  produce  him,  or  to  permit  him  to  attend  before  them. 
And  when  such  an  order  is  made,  either  by  the  court  or  by  the  commissioners, 
the  person  who  prevents  the  attendance  of  the  lunatic  before  the  commissioners 
and  jury  will  do  it  at  his  peril.     (lb.) 

(12)  In  every  commission  of  lunacy  appointed  to  inquire  into  the  mental  sanity 
of  any  pai'ty,  the  inquiry  or  issue  shall  be  confined  to  the  question  whether  or 
not  the  person  who  is  the  subject  of  the  inquiry  is,  at  the  time  of  such  inquiry, 
of  unsound  mind  and  incompetent  to  manage  himself  or  his  affairs ;  and  no  evi- 
dence as  to  anything  said  or  done  by  such  person,  or  as  to  his  demeanor  or  state 
of  mind  at  any  time  being  more  than  two  years  before  the  time  of  such  com- 
mission or  inquiry  shall  be  receivable  in  proof  of  insanity,  on  any  such  inquiry, 
unless  the  court  shall  otherwise  direct.     (Laws  of  1874,  p.  572,  §  2.) 

In  Pennsylvania,  on  the  hearing  of  a  commission  of  lunacy,  the  burden  of  proof 
is  upon  the  commonwealth.  The  presumption  is  in  favor  of  sanity.  Hence,  the 
relator  has  the  right  to  open  and  close.  (Commonwealth  v.  Haskell,  2  Brews.  491.) 
On  the  trial  of  a  commission  of  lunacy,  the  test  question  should  be,  whether  the 
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to  the  case,  and  recapitulating  the  facts,  if  necessary,  but  without 
arguments  of  counsel  on  either  side.  And  the  jury  are  to  be  instructed 
that  if  twelve  or  more  of  them  find  that  the  party  is  not  incompetent, 
they  are  to  deliver  their  verdict  accordingly ;  or  if  the  same  number 
decide  against  his  competency,  that  they  then  find  and  determine  the 
other  facts  directed  to  be  inquired  of ;  and  that  if  twelve  of  them  can- 
not agree  either  way,  they  report  the  fact  to  the  commissioners,  that 
their  return  may  be  made  accordingly,  (g) 

The  commissioners  are  authorized  to  decide  upon  the  validity  of 
[*Vol.  II,  233]  ^challenges  to  jurors.(A)  But  they  have  no  right  to 
dictate  to  the  sheriff  what  persons  should  be  summoned  as  jurors. (i) 

In  relation  to  every  legal  question  arising  on  the  execution  of  the 
commission,  a  majority  of  the  commissioners  must  decide. (Jc) 

Duty  of  sheriff.]  It  is  the  duty  of  the  sheriff  to  select  and  summon 
the  jurors ;  and  as  already  observed,  the  commissioners  have  no  right 
to  interfere  with  him  in  the  exercise  of  this  duty.(^) 

The  sheriff  has  no  right  to  be  in  the  room  with  the  jury,  or  to  con- 
verse with  them  on  the  subject  of  their  deliberations.  The  extent  of 
his  duty  is,  if  directed  to  do  so  by  the  commissioners,  to  guard  the 
passage  to  the  room  occupied  by  the  jury,  and  prevent  them  from  being 
intruded  on  by  others. (m)  In  a  case  where  the  sheriff  had  improp- 
erly interfered  with  the  deliberations  of  the  jury,  their  inquisition 
was  set  aside  and  a  new  commission  was  issued,  directed  to  the  cor- 
oners.^) 

Inquisition.]  The  jury  having  deliberated  upon  the  matter  of 
inquiry  and  agreed  upon  a  verdict,  are  to  return  the  same  to  the  com- 
missioners. The  blanks  in  the  inquisition  (which  is  a  response  to  the 
commission,  in  relation  to  the  fact  of  lunacy,  drunkenness,  etc.)  are 
then  filled  up,  and  the  Inquisition  is  signed  and  sealed  by  the  commis- 
sioners and  the  jury.  The  inquisition  is  then  annexed  to  the  commis- 
sion.^) (13) 

(#)  Matter  of  Arnhont,  1  Paige,  449. 

(ft)  Matter  of  Wager,  6  Paige,  11. 

(i)  Id.  ib. 

(/;)  Matter  of  Arnhont,  1  Paige,  449. 

«)  Matter  of  Wager,  6  Paige,  11. 

(m)  Matter  of  Arnhout,  supra. 

(re)  Id.  ib. 

(o)  1  Grant,  296.    1  Coll.  140.    Stock's  Law  of  Non  Comp.  102. 

prosecution  have  shown  that  the  defendant  has  "become  deprived  of  reason  and 
understanding  so  far  as  practically,  to  have  lost  the  power  to  govern  his  mind, 
"body  and  estate.  It  is  not  necessary  to  show  a  derangement  or  loss  of  all  the 
faculties.  On  the  other  hand,  perfect  mental  action  is  not  necessary,  to  entitle 
the  defendent  to  prevail.  (Ib. ;  Commonwealth  v.  Schneider,  50  Pa.  St.  328.) 
(13)  Where  a  jury,  legally  impaneled,  have  found  the  party  proceeded  against 
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With  respect  to  the  form  of  the  inquisition,  it  has  been  held  that  if 
the  person  proceeded  against  as  a  lunatic  or  idiot  is  not  found  to  be  an 
idiot  or  lunatic,  but  is  considered  by  the  jury  as  a  fit  object  to  be  under 
the  superintendence  of  the  court  of  chancery,  to  authorize  the  court  to 
appoint  a  committee,  upon  the  presumption  that  his  mind  is  so  far 
impaired  as  to  reduce  it  to  the  standard  of  idiocy,  the  inquisition 
should  find,'  distinctly,  that  he  is  of  umound  mind,  and  mentally  inca- 
pable of  governing  himself  or  of  managing  his  affairs. (p) 

It  is  not  sufficient  for  the  jury  to  find  that  the  person  proceeded 
against  is  incapable  of  managing  his  affairs,  or  governing  himself, 
in  consequence  of  mental  imbecility  and  weakness.^)  Or  that  he  is 
"so  far  weakened  and  impaired  in  the  faculties  of  his  mind,  as  to  be 
mentally  incapable  of  the  government  of  himself,  etc.  "(r) 

In  fine,  the  fit  and  usual  return  is  "idiot"  or  "lunatic"  with  or 
[*Vol.  II,  234]  ^without  lucid  intervals;  or  "of  unsound  mind,  and 
incapable  of  managing  his  affairs."  But  the  finding  a  person  incapa- 
ble of  such  management,  only,  is  bad ;  for  it  is  alleging  a  consequence, 
without  assigning  the  cause  which  gives  the  court  jurisdiction. (s) 

If  the  inquisition  finds  the  party  to  be  a  lunatic,  but  omits  to  state 
whether  lucid  intervals  exist,  or  not,  it  is  not  therefore  bad.(i)  Such  a 
return  has  been  held  to  negative  their  existence,  by  implication. (u) 

The  inquisition  in  a  case  of  lunacy,  if  it  finds  the  party  a  lunatic, 
usually  states  for  how  long  a  time  he  has  been  so.  For  the  principle 
on  which  the  court  extends  its  protection  to  lunatics  requires  an  exam- 
ination into  the  circumstances  of  competence  or  incompetence,  under 
which  the  lunatic  has  performed  acts  affecting  his  property.  There- 
fore, it  is  usual  in  all  such  cases,  when  it  appears  that  the  lunacy  has 
been  of  some  duration,  to  inquire  from  what  period  it  commenced.(c) 
And  there  are  instances  of  inquisitions  having  been  quashed,  on  the 
ground  that  the  commencement  of  the  lunacy  was  not  carried  back  so 
far  as  was  warranted  by  the  evidence. (w) 

(p)  Matter  of  Morgan,  7  Paige,  236.    Matter  of  Mason,  3  Edw.  380.    Shelf,  on  Lnn.  108, 109. 

[g)  Id.  ib. 

(r)  Matter  of  Mason,  supra. 

(s)   Stock's  Law  of  Non  Comp.  104. 

it)   Id.  ib.    Ex  parte  Barnsley,  3  Atk.  168. 

(«)  Ex  parte  Feme,  5  Ves.  450. 

(«)  Shelf  on  Lnn.  97.    See  Stock's  Law  of  Non  Comp.  101. 

(w)  Id.  ib. 


a  lunatic,  such  finding-  is  prisma  facie  evidence  that  the  petitioner  proceeded  in 
good  faith,  and  upon  probable  cause,  although  another  jury,  upon  the  trial  of  a 
feigned  issue,  finds  the  other  way.     (Matter  of  Giles,  11  Paige,  638.) 
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In  the  case  of  an  idiot,  the  inquisition  is  sufficient  if  it  finds  the 
party  to  be  so,  without  the  addition  of  any  other  words.(«)  If,  how- 
ever, the  inquisition  finds  the  party  an  idiot,  but  adds,  for  a  certain 
number  of  years  past,  it  is  not  therefore  bad ;  for  finding  a  man  an 
idiot  includes  that  he  was  such  from  his  birth,  and  the  rest  is  therefore 
merely  surplusage. {y)  (14) 

(x)  Prodgers  v.  Frazier,  3  Mod.  43.    Lord  Donegal's  case,  2  Ves.  sen.  406. 
(i/)  Id.  ib.    Stock's  Law  of  Non  Comp.  104. 


(14)  The  form  of  the  return  to  the  inquisition  is  only  important  so  far  as  it  is 
necessary  to  satisfy  the  conscience  of  the  court.  If  enough  appears  upon  the 
inquisition  to  enable  the  court  to  adjudge  the  party  to  be  within  some  one  of  the 
classes  of  persons  over  whom  the  statute  has  given  it  jurisdiction,  it  is  sufficient. 
(Matter  of  Mason,  1  Barb.  436.)  It  is  enough  to  give  the  court  jurisdiction  if 
the  jury  find  that  the  party  is  mentally  incapable  of  governing  himself,  ormanag- 
ing  his  affairs.  Yet  it  seems  it  is  better  to  adhere  to  the  technical  form  of  finding 
in  the  language  of  the  statute  itself.     (Ib.) 

As  to  acts  done  by  a  lunatic  or  drunkard  before  the  issuing  of  a  commission, 
and  which  are  overreached  by  the  restrospective  finding  of  the  jury,  the  inquisi- 
tion is  only  presumptive  and  not  conclusive  evidence  of  incapacity.  But  all  gifts 
and  contracts  made  by  him  after  the  actual  finding  of  the  inquisition,  and  until 
he  is  permitted  to  resume  the  control  of  the  property,  are  utterly  void.  (Matte)' 
of  Patterson,  4  How.  Pr.  34.)  "While,  therefore,  the  commission  remains  unre- 
voked, the  lunatic  or  habitual  drunkard  cannot  make  a  valid  will,  without  the 
permission  of  the  court.  The  existence  of  the  commission  will  be  held  conclusive 
against  the  validity  of  the  will.     (Ib.) 

But  in  Wadsioorth  v.  Sherman,  (14  Barb.  169  ;  S.  C.  affd  8  N.  Y.  388,)  it  is 
decided  that  an  inquisition  by  which  a  person  is  found  to  be  of  unsound  mind  and 
incapable  of  conducting  his  own  affairs,  in  consequence  of  habitual  drunkenness, 
is  co?iclusive  evidence  of  the  incapacity  of  such  person.  It  was  accordingly  held, 
in  an  action  against  the  indorser  of  a  bill  of  exchange,  who,  after  the  making  and 
indorsing  of  the  bill,  had  been  found  to  be  an  habitual  drunkard,  upon  a  commis- 
sion issued  for  that  purpose,  that  after  the  finding  of  the  inquisition  the  defend- 
ant was  not  competent  to  waive  notice  of  non-payment  and  protest ;  and  that 
evidence  that  at  the  time  of  signing  such  waiver  he  was  perfectly  sober,  and  com- 
petent to  transact  business,  was  inadmissible. 

Where  it  appears  that  the  finding  against  a  person  on  the  execution  of  a  com- 
mission, was  induced  by  any  bias  or  previously  formed  opinion,  the  alleged  luna- 
tic is  entitled  to  a  new  tidal.     (Teabout's  case,  9  Ab.  211.) 

An  inquisition  of  lunacy  is  prima  facie  evidence  of  the  incompetency  of  the 
person  against  whom  it  was  found,  to  testify  as  a  witness  ;  and  is  admissible  for 
the  purpose  of  showing  such  incompetency,  although  the  party  objecting  was  not 
a  party  to  the  proceedings  in  lunacy.  (Hoyt  v.  Adee,  3  Lans.  173.)  The  general 
rule  is,  that  such  inquisitions  are  admissible  in  evidence,  but  are  not  conclusive, 
except  as  against  the  parties  immediately  concerned,  and  their  pidvies.    (Ib.) 

An  inquisition,  stating  that  at  the  time  of  the  execution  of  a  deed,  the  grantor 
was  non  compos  mentis,  is  presumptive  but  not  conclusive  evidence  of  the  grant- 
or's incapacity,  in  an  action  wherein  a  party  claims  under  the  deed.  ( Van  Beusen 
v.  tiioeet,  51  N.  Y.  378.)  In  an  action  upon  two  agreements  executed  by  the  de- 
fendant, one  in  1859,  and  the  other  in  1862,  the  defendant  set  up  insanity,  as  a 
defence.  On  the  trial,  he  offered  in  evidence  a  writ  of  de  Vunatico  inquirendo, 
issued  in  June,  1868,  and  the  inquisition  taken  thereon,  which  showed  that  he  had 
been  a  lunatic,  but  with  lucid  intervals,  for  ten  years.  Held,  that  the  evidence 
was  admissible.  The  inquisition  was  prima  facie  evidence  that  the  defendant  was 
insane  before  the  agreements  were  made ;  and  the  burden  was  cast  upon  the 
plaintiff  of  showing  that  such  agreements  were  made  during  lucid  intervals,  or 
that  in  point  of  fact,  the  inquisition  was  erroneous.  (Gfoodell  v.  Harrington,  3 
N.  Y.  Supr.  Ct.  R.  345.) 
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The  inquisition  should  also  find  who  are  the  next  of  kin  of  the  luna- 
tic, the  value  of  his  real  and  personal  estate,  and  generally  all  the 
particulars  directed  to  be  inquired  of  in  the  commission. 

Return  of  commission.]  The  commission  has  a  return  by  the  commis- 
sioners endorsed  thereon  to  this  effect:  "The  execution  of  this  com- 
mission appears  in  the  schedule  hereunto  annexed."(?)  The  commis- 
sion, etc.  are  then  to  be  returned  to  the  office  of  the  register,  etc. 

Practice  upon  return  of  commission,  etc.]  A  motion  may  then  be 
made,  on  some  regular  motion  day  for  an  order  to  confirm  the  finding 
of  the  jury  upon  reading  the  commission,  return,  and  inquisition. 

If  the  finding  has  been  contested,  the  court  will  sometimes  direct 
notice  of  the  application  to  be  given  to  the  parties  who  opposed.  Or 
[*Vol.  II,  235]  if  a  *petition  for  liberty  to  traverse,  or  for  an  issue,  is 
presented,  will  hear  the  two  together  when  convenient. (a) 

The  application  for  an  order  to  confirm  the  finding  of  the  jury  may 
be  accompanied  by  a  petition  for  an  order  appointing  a  committee  of 
the  person  and  estate.  Any  person  who  has  oppqsed  the  commission 
may  take  measures  to  prevent  the  appointment  of  a  committee  by 
petitioning  for  an  issue. 

In  this  state,  it  is  not  a  matter  of  course  to  allow  an  inquisition  to 
be  traversed ;  but  the  same  rests  in  the  sound  discretion  of  the 
court. (15)  The  practice  here  is  to  award  a  feigned  issue,  in  all  cases 
where  a  traverse  would  be  proper,  instead  of  allowing  a  formal 
traverse.(6)  An  issue  should  be  directed  in  all  cases  of  doubt; 
especially  under  the  act  respecting  habitual  drunkards. (c) 

The  chancellor  will  not  grant  an  application,  in  the  name  of  a  luna- 
tic, for  leave  to  traverse  the  inquisition,  unless  he  is  satisfied,  upon  a 
private  examination  of  the  lunatic,  or  by  the  report  of  a  master,  that 
such  is  the  wish  of  the  lunatic,  and  that  he  is  capable  of  understand- 

(z)  1  Grant,  296.    1  Coll.  140. 

(a)  Matter  of  Christie,  5  Paige,  242. 

(6)  Matter  of  Tracy,  1  Paige,  580.    Wendell's  case,  1  John.  Ch.  Eep.  600. 

(c)   Id.  ib. 


(15)  After  a  jury  has  passed  upon  the  question,  and  found  the  alleged  lunatic 
of  unsound  mind,  the  court,  upon  confirming-  the  inquisition,  acquires  complete 
jurisdiction  over  the  lunatic  and  his  property,  and  it  is  a  matter  of  discretion  with 
the  court,  thereafter,  whether  or  not  to  allow  the  inquisition  to  be  traversed  by 
the  lunatic.  {Matter  of  Clapp,  20  How.  Pr.  385.)  "Where,  by  an  order  of  the 
court,  an  inquisition  found  by  a  jury  is  allowed  to  be  traversed  by  the  lunatic,  by 
an  issue  to  be  made  up  for  trial  at  the  circuit,  (which,  by  stipulation,  is  tried  before 
referees,)  it  is  the  plain  duty  of  the  committee  appointed  under  such  inquisition, 
to  oppose  the  traverse,  and  see  that  the  issue  is  properly  tried,  and  not  suffered 
to  go  by  default.     (Ib.) 
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ing  the  nature  and  object  of  the  application. (d)  But  where  the 
conveyance  of  a  purchaser  is  overreached  by  the  inquisition,  the  court, 
upon  probable  cause  shown,  will  permit  such  purchaser  to  traverse 
the  finding  of  the  jury,  upon  his  stipulating  to  be  bound  by  the  final 
decision  upon  such  traverse. (e) 

The  application  for  an  issue  may  be  made  by  the  lunatic  or  idiot 
himself,  by  any  member  of  his  family,  or  relative,  by  a  purchaser 
from  him,  or  any  person  having  an  interest  in  his  land,  or  by  a  party 
who  has  entered  into  a  contract  with  him,  or  who  supposes  his  in- 
terests affected  by  the  acts  the  lunatic  has  done.(/) 

If  an  issue  is  granted,  it  is  to  be  made  up  and  tried  in  the  manner 
already  pointed  out,  ante,  Vol.  I,  p.  446,  451.(16) 

Appointment  of  committee.]  The  commission  is  merely  preliminary 
to  the  appointment  of  a  committee  of  the  person  and  estate  of  the 
lunatic ;  and  it  must  be  followed  up  (upon  the  return  thereof  with 
the  inquisition  annexed,)  by  an  application  for  the  appointment  of  a 
committee. (17) 

If  the  next  of  kin  who  are  adults  join  in  the  petition,  and  name  a 
proper  person  as  committee,  or  give  their  consent  in  writing  to  the 

(d)  Matter  of  Christie,  supra.    Shelf.  118.    1  Coll.  172. 

(e)  Id.  ib. 

(/)  See  Ex  parte  Merley,  9  Ves.  478.    Bryce  v.  Graham,  2  Wils.  &  Shaw,  520. 


(16)  Although  it  is  not  a  matter  of  course  to  allow  a  feigned  issue,  in  a  lunacy 
case,  when  asked  for,  it  is  proper  to  allow  it  whenever  the  court  entertains  a  rea- 
sonable doubt  as  to  the  justice  of  the  finding-  of  the  jury,  upon  the  execution  of  the 
commission.     (Matter  of  Russell,  1  Barb.  Ch.  38.) 

In  the  Matter  of  (files,  (11  Paige,  243,)  where  the  court  had  directed  a  feigned 
issue,  to  try  the  question  of  lunacy,  and  a  third  person,  whose  conveyance  was 
overreached  by  the  inquisition,  had  consented  to  join  in  the  issue  and  to  be  bound 
by  the  result  thereof;  it  was  held,  that  the  counsel  for  the  respective  parties  to 
the  suit  were  not  authorized  to  abandon  the  tidal  of  the  issue,  without  the  sanction 
of  the  court,  and  to  leave  the  validity  of  the  lunatic's  conveyance  to  be  decided  in 
some  other  mode.  And  the  parties  having,  without  such  sanction,  entered  into  a 
written  agreement  to  abandon  the  feigned  issue,  the  court  set  aside  the  agree- 
ment, and  directed  the  committee  of  the  lunatic  to  proceed  to  the  trial  of  such 
issue. 

(17)  To  authorize  the  appointment  of  a  committee,  the  unsoundness  of  mind  of  the 
person  proceeded  against  must  be  established  as  an  independent  proposition,  and 
is  the  essential  thing ;  the  incapacity  is  the  result  of  it.  (Matter  of  Shaul,  40 
How.  204.)  To  sustain  the  proceeding,  the  fact  must  be  clearly  established  that 
the  party  proceeded  against  is  of  unsound  mind.  (Ib.)  "Where  a  person  found  to 
be  of  unsound  mind,  upon  an  inquisition,  has  been  allowed  to  traverse  the  inquisi- 
tion, and  the  same  verdict  has  been  rendered  upon  a  trial  of  the  issue  in  the 
county  court,  it  is  the  duty  of  the  judge  who  presided  at  the  trial,  upon  hearing 
the  motion  of  the  petitioner,  for  the  appointment  of  a  committee,  and  the  motion 
of  the  alleged  lunatic  to  dismiss  the  proceedings,  having  heard  all  the  evidence, 
and  having  a  full  and  fair  opportunity  of  knowing  the  mental  condition  of  the 
alleged  lunatic,  to  dispose  of  the  whole  matter,  upon  the  merits ;  and,  if  the  ver- 
dict be  unsatisfactory,  to  set  it  aside,  and  dismiss  the  proceedings.     (Ib.) 
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[*Vol.  II,  236]  *appointment  of  the  person  named  by  the  petitioner, 
the  court  usually  directs  such  person  to  be  appointed,  without  the  ex- 
pense of  a  reference ;  upon  his  giving  a  bond,  with  two  sufficient 
sureties,  in  double  the  value  of  the  real  and  personal  estate  as  found 
by  the  inquisition,  to  be  approved  of  by  a  master.  When  the  next  of 
kin  have  not  had  notice  of  the  application,  nor  assented  to  the  appoint- 
ment of  the  person  named  as  committee,  it  is  usual,  though  not 
absolutely  necessary,  to  refer  it  to  a  master  to  inquire  and  report  who 
is  a  suitable  and  proper  person  to  be  appointed  such  committee,  and 
to  approve  sureties  in  double  the  value  of  the  property  as  found  by 
the  inquisition,  or  in  such  other  sum  as  the  court  may  think  proper  to 
direct,  and  to  give  notice  to  such  of  the  next  of  kin  as  the  chancellor 
or  vice-chancellor  may  specify  in  the  order. 

The  heirs  and  next  of  kin  of  the  lunatic  or  idiot  have  a  right  to 
propose  themselves  to  the  master  as  the  committee. (g)  They  are 
therefore  entitled  to  notice  of  the  proceedings  upon  the  reference, 
when  directed  in  the  order,  and  may  attend  the  reference,  although 
no  such  direction  is  given. 

A  state  of  facts,  and  proposal  of  committee  and  sureties  being  de- 
livered to  the  master,  with  an  affidavit  of  its  truth,  and  an  affidavit 
of  the  sureties,  the  master,  in  case  he  approves  of  the  committee  and 
sureties,  will  report  accordingly. (h) 

Who  may  he  appointed.']  If  the  lunatic  has  a  son  of  proper  age,  and 
no  objection  exists  to  him,  it  is  almost  a  matter  of  course  to  appoint 
him  committee  of  the  estate. (i)  But  even  the  eldest  son  and  heir  at 
law  will  not  be  appointed  one  of  the  committee  of  a  lunatic's  estate, 
without  giving  security ;  unless  the  master  reports  that  no  person  can 
be  found  to  act  as  such  who  will  give  security.  (&)  (18) 

Persons  whose  place  of  residence  admits  of  their  frequently  visiting 

(g)  Matter  of  Persse,  1  Moll.  439. 

(7i)  Blake,  450,  484.    Hoflf.  .Mast.  147,  154.    1  Motil.  113. 

(i)    Matter  of  Lord  Baneor,  2  Moll.  518. 

(£)  Matter  of  Frank,  2  Buss.  450. 


(18)  If  a  stranger  be  appointed  committee,  without  the  request  of  the  relatives 
and  next  to  kin  of  the  lunatic,  without  an  order  of  reference  and  without  notice  to 
parties  prospectively  interested  in  the  estate,  such  appointment  will  be  set  aside 
as  unauthorized  by  the  practice  of  the  courts.  (Matter  of  Lamoree,  32  Barb.  122 ; 
S.  C.  19  How.  Pr.  375 ;  11  Ab.  274.)  Hut  if  the  next  of  kin  unite  in  a  petition, 
and  name  a  proper  person  as  committee,  or  give  their  consent  in  writing,  to  the 
appointment  of  a  particular  person,  it  is  usual  to  select  such  person.  Where  no 
such  assent  is  given,  there  should  be  an  order  of  reference,  and  notice  to  the  next 
of  kin  and  parties  interested  in  the  estate.     (lb.) 
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the  lunatic,  and  inspecting  the  management  of  his  concerns,  are  to  be 
preferred  as  committees.  (I) 

Unless  strong  reasons  to  the  contrary  exist,  the  custody  of  a  lunatic 
wife  will  be  committed  to  the  husband,  and  of  a  husband  to  the  wife ; 
but  in  the  latter  case  the  court  appears  disposed  to  unite  some  person, 
especially  a  medical  man,  with  her.  (to) 

.  The  custody  of  an  unmarried  female  will  be  given,  in  preference,  to 
[*Vol.  II,  237]  *one  of  her  own  sex.  In  general,  but  one  person 
should  be  appointed  committee  of  the  person,  (n) 

Who  entitled  to  custody  of  estate.]  In  a  case  recently  before  the  chan- 
cellor,^) he  decided  that  it  is  not  a  matter  of  course  to  commit  the 
guardianship  of  the  estate  of  a  lunatic  to  those  who  are  presumptively 
entitled  to  it  upon  his  death,  as  his  heirs  or  next  of  kin.  But  that 
they  will  be  appointed  the  committee  of  his  estate,  where  it  satisfac- 
torily appears  to  the  court  that  they  are  the  persons  who  are  the  most 
likely  to  protect  his  property  from  loss. 

Confirming  master's  report]  On  the  coming  in  of  the  master's  report, 
an  order  is  entered  for  confirming  the  same,  and  for  the  appointment 
of  the  committee,  upon  his  executing  a  bond  in  the  amount  and  with 
the  sureties  reported,  conditioned  for  the  faithful  execution  of  his 
trust,  in  the  usual  form,  and  duly  acknowledged  or  proved,  according 
to  the  rule  of  the  court. 

Security.]  The  bond  being  executed  by  the  committee  and  his  sure- 
ties, and  proved  or  acknowledged,(p)  and  a  certificate  of  approval 
endorsed,  is  filed  with  the  register,  assistant  register,  or  clerk.(g)  (19) 

Commission  to  committee.]  The  order  for  the  appointment  of  the 
committee  has  in  practice  usually  been  considered  a  sufficient  evidence 
of  his  authority.  But  if  it  is  preferred,  a  commission,  under  the  seal 
of  the  court,  may  be  taken  out  on  filing  the  bond.(r) 

Duty  and  authority  of  committee.]  The  committee,  under  the  super- 
vision of  the  chancellor,  has  the  entire  control  of  the  person  of  the 
lunatic,  and  the  right  to  confine  him  if  necessary,  (s)     By  the  title  of 

(!)   Ex  parte  Fermor,  Jac.  404. 

(m)  Lord  Weinman's  case,  1  P.  Wins'.  701.    Ex  parte  Huep,  18  Ves.  22. 

(«)  Ex  parte  Rndlow,  2  P.  Wms.  653. 

foi  Matter  of  Taylor,  a  lunatic,  9  Paige,  611. 

(p)  Rule  172. 

(3)  1  Moid.  113. 

[r)  See  Rules,  App.  No.  12. 

(S)    2  Hoff.  262. 


(19)  The  bond  given  by  the  committee  of  a  lunatic  or  an  habitual  drunkard 
should  be  made  payable  to  the  people  of  the  state,  or  to  the  register  or  clerk  in 
whose  office  it  is  to  be  filed.     (Matter  of  White,  1  Barb.  Ch.  43.) 

702 


Chap.  6.]  PROCEEDINGS  IN  SPECIAL  CASES.  238 

the  revised  statutes  relative  to  the  safe  keeping  of  lunatics,  the  com- 
mittee may  provide  a  suitable  place  for  the  confinement  of  one  furi- 
ously mad,  or  so  disordered  as  to  endanger  his  own  person  or  that  of 
others,  and  to  confine  and  maintain  him  in  such  a  manner  as  shall  be 
approved  by  the  pverseers  of  the  poor  of  the  city  or  town.(i)  (20) 

As  a  general  rule,  the  committee  cannot  enter  into  any  transaction 
or  contract  respecting  the  property  of  the  lunatic,  without  the  author- 
ity of  the  court,  (u) 

The  committee  should  have  regard  entirely  to  the  care,  comfort,  and 
health  of  the  lunatic.  All  the  income  which  is  necessary  will  be 
[*Vol.  II,  238]  applied  *to  his  maintenance;  and  the  allowance, 
upon  any  accession  of  fortune,  will  be  increased.  Next  of  kin  and 
expectants  are  not  to  be  regarded,  (v)  (21) 

(*)    1  B.  S.  634,  S 1. 

(«)  Shelf,  on  Lun.  179  to  204.    1  Coll.  274. 

{v)   Ex  parte  Chumley,  lVes.  jiin.  296.    Ex  pai"te  Baker,  6  Ves.  8. 

(20)  By  the  act  of  May  12, 1874,  it  is  provided  that  whenever  any  person  who  is 
possessed  of  sufficient  property  to  maintain  himself  becomes,  by  lunacy  or  other- 
wise, so  far  disordered  in  his  senses  as  to  endanger  his  own  person  or  the  person 
or  property  of  others,  it  shall  be  the  duty  of  the  committee  of  his  person  and  estate 
to  provide  a  suitable  place  for  his  confinement,  and  to  confine  and  maintain  him 
in  such  manner  as  shall  be  approved  by  the  proper  legal  authority;  and  in 
every  case  of  lunacy  hereafter  occurring,  the  lunatic  shall  be  sent,  within  ten  days, 
to  some  state  lunatic  asylum,  or  to  such  public  or  private  asylum  as  may  be 
approved  by  a  standing  order  or  resolution  of  the  supervisors  of  the  county.  The 
superintendents  and  ovei'seers  of  the  poor  are  enjoined  to  see  that  this  provision  is 
carried  into  effect  in  the  most  humane  and  speedy  manner,  as  well  in  case  the 
lunatic  or  his  relatives  are  of  sufficient  ability  to  defray  the  expenses,  as  in  case 
of  a  pauper.     (Laws  of  1874,  ch.  446,  p.  571,  §  37.) 

A  guardian  or  committee  of  a  lunatic,  appointed  pursuant  to  the  laws  of  another 
state,  where  the  lunatic  and  guardian  or  committee  reside,  cannot  be  recognized 
by  the  courts  of  this  state,  on  an  application  by  such  guardian  or  committee  for 
property  of  the  lunatic  in  this  state.     (Matter  of  Neally,  26  How.  402.) 

"Where  a  bill  was  filed  against  the  committee  of  a  lunatic,  to  correct  an  alleged 
error  in  the  amount  of  a  mortgage  taken  by  the  committee  upon  a  sale  of  the 
lunatic's  estate,  under  an  order  of  a  vice-chancellor,  and  such  bill  was  dismissed 
upon  the  merits ;  and  where  the  mortgagor  had  appealed  from  the  decision,  which 
appeal  was  still  pending,  the  chancellor  refused  to  grant  an  injunction  to  restrain 
the  committee  from  proceeding  to  foreclose  the  mortgage  under  the  statute. 
(Outtrin  v.  Chaves,  1  Barb.  Ch.  49.)  'It  is  not  necessary  _ for  a  purchaser  from  a 
committee,  under  an  order  of  the  court  of  chancery,  to  file  a  bill  to  obtain  an 
equitable  deduction  from  a  security  taken  upon  the  sale  ;  but  the  court  may  give 
relief  upon  a  summary  application.  But  a  committee  who  has  consented  to  have 
the  rights  of  the  parties  litigated  upon  a  bill  filed,  cannot  afterwards  object  that 
he  had  been  proceeded  against  in  that  manner  without  leave  of  the  court  by  which 
he  was  appointed.     (lb.) 

The  committee  of  a  lunatic  trustee,  or  of  a  lunatic  executor,  is  entitled  to  notice 
of  an  application  to  the  court  to  remove  such  trustee  or  executor.  If  the  alleged 
lunatic  has  no'  committee,  the  court  will  direct  the  application  to  stand  over  until 
a  committee  shall  have  been  appointed.     (Matter  of  Wadswarth,  2  Barb.  Ch.  281.) 

The  committee  of  a  lunatic  cannot  ratify  a  contract  made  by  the  lunatic  after 
inquisition  found,  and  maintain  an  action  upon  it.  (Fitzlmgh  v.  Wilcox,  12 
Barb.  235.) 

(21)  Where  the  income  of  the  estate  of  a  lunatic  is  more  than  sufficient  for  the 
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Where  the  lunatic  resides  in  another  state,  and  has  property  in  the 
hands  of  his  committee  appointed  at  the  place  of  residence,  that  prop- 
erty is  the  primary  fund  for  the  support  of  the  lunatic,  and  should  be 
first  applied  for  that  purpose  by  the  committee  who  has  the  control  of 
his  person. (to) 

The  court,  in  the  exercise  of  its  discretion,  may  authorize  the  com- 
mittee to  apply  the  personal  property  for  the  improvement  of  unpro- 
ductive real  estate,  by  the  erection  of  buildings  thereon,  etc.(a;)     If 

(w)  Matter  of  Taylor,  9  Paige,  611. 
[x)  Matter  of  Livingston,  id.  440. 


support  of  himself,  and  for  the  support  of  those  members  of  his  family  for  whom 
he  is  legally  bound  to  provide,  the  court  of  chancery  may  make  an  allowance,  out 
of  such  income,  to  his  near  relatives  who  are  in  need  of  assistance.  (Matter  of 
Willoughby,  11  Paige,  257.)  It  is  a  matter  of  course  to  make  such  allowance  in 
favor  of  the  children  or  other  descendants  of  the  lunatic,  who  will  inherit  his 
estate  in  case  of  his  death,  and  where  there  is  but  little  or  no  hope  of  his  recov- 
ery, (lb.)  But  it  seeins  that  in  case  of  such  an  allowance,  adult  children,  in 
whose  favor  it  is  made,  and  who  are  competent  to  support  themselves,  will  be 
required  to  stipulate  that  the  amounts  advanced  to  them  respectively,  under  the 
order  of  the  court,  shall  be  brought  into  hotchpot  in  the  distribution  of  the  luna- 
tic's estate,  upon  his  death,  if  any  part  of  such  estate  shall  come  to  them  under 
the  statute  of  distributions.  (lb.)  The  court  of  chancery  has  the  power  to  direct 
an  allowance  out  of  the  income  of  the  estate  of  the  lunatic,  for  the  support  of  his 
step-daughter,  if  the  income  is  more  than  sufficient  for  the  support  of  the  lunatic 
and  of  the  members  of  his  family  who  have  a  legal  claim  upon  him  for  support, 
upon  its  being  established,  to  the  satisfaction  of  the  court,  that  the  lunatic  himself 
would  have  provided  for  her  support,  had  he  continued  legally  competent  to  man- 
age his  own  affairs.  (lb.)  The  court,  in  all  such  cases,  acts  for  the  lunatic,  in 
reference  to  his  estate,  as  it  supposes  the  lunatic  himself  would  have  acted  if  he 
had  been  of  sound  mind.     (lb.) 

The  court  of  chancery  has  the  power,  out  of  the  surplus  moneys  of  the  estate 
of  a  lunatic  to  provide  for  the  support  of  persons  not  his  next  of  kin,  and  whom 
the  lunatic  is  under  no  legal  obligation  to  support,  where  it  satisfactorily  appears 
to  the  chancellor  that  the  lunatic  himself  would  have  provided  for  the  support  of 
such  persons,  had  he  been  of  sound  mind.  (Matter  of  Heeney,  2  Barb.  Ch.  326.) 
The  court  may  also  make  an  allowance  out  of  the  income  of  a  lunatic's  estate,  for 
the  education  of  persons  whom  he  had  adopted  as  children  while  he  was  in  a 
sound  state  of  mind.  (lb.)  And  the  committee  of  the  lunatic  may  be  authorized 
to  provide  for  the  keeping  up  of  the  lunatic's  family  establishment,  with  the  same 
number  of  domestics  as  had  been  customary  previous  to  the  lunacy,  and  to  expend 
for  that  purpose,  annually,  an  amount  not  exceeding  that  which  had  been  annu- 
ally expended  by  the  lunatic  himself,  before  his  lunacy.  (lb.)  The  committee 
may  also  be  authorized  by  the  court  to  place  at  the  lunatic's  disposal,  so  long  as 
he  is  competent- to  judge  of  the  claims  of  applicants,  small  sums  of  money  for  pur- 
poses of  charity.  (lb.)  And  the  court  may  authorize  the  committee  to  pay,  for 
the  support  of  the  institutions  of  religion  in  the  church  where  the  lunatic  and  his 
family  have  been  accustomed  to  worship,  such  sums,  from  time  to  time,  as  the 
lunatic  may  desire  him  to  pay  for  that  purpose,  not  exceeding  the  amount  which 
the  lunatic  had  been  in  the  habit  of  paying  annually,  before  his  faculties  became 
impaired.  But  the  committee  will  not  be  allowed  personally  to  expend  any  part 
of  the  estate  of  the  lunatic  for  general  charity,  or  objects  of  benevolence,  or  of 
piety,  for  which  the  lunatic  himself  had  not  been  in  the  habit  of  contributing  spe- 
cifically and  regularly,  while  he  was  competent  to  manage  his  own  affairs,     (lb.) 

Where  an  annuity  is  given  absolutely  to  a  lunatic,  a  court  of  equity  may  direct 
the  surplus,  beyond  what  is  necessary  for  his  support,  to  be  paid  over  to  his  com- 
mittee, and  invested  for  his  use.     (Craig  v.  Craig,  3  Barb.  Ch.  76.) 
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the  interest  of  the  estate  requires  the  employment  of  an  agent  or 
clerk,  the  court,  upon  the  application  of  the  committee,  will  allow  him 
to  employ  one,  and  to  pay  him  a  reasonable  salary  out  of  the  income 
of  the  estate. {y) 

The  committee  of  an  habitual  drunkard  has  the  right,  subject  only 
to  the  superintending  control  of  the  court,  to  decide  as  to  the  proper 
residence  of  the  drunkard ;  and  he  is  responsible  for  the  consequences 
of  his  neglect  to  take  proper  care  of  him.  And  it  is  the  duty  of  the 
court  to  aid  and  protect  the  committee  in  the  proper  exercise  of  this 
right,  and  to  give  him  directions  on  the  subject,  when  necessary. (z) 
Thus,  where  a  third  person,  without  the  consent  and  against  the  wishes 
of  the  committee,  has  the  custody  of,  or  harbors  the  drunkard,  the 
committee  .should  apply  to  the  court,  ex  parte,  for  an  order  that  he 
deliver  the  drunkard  up  to  the  committee,  or  cease  from  harboring 
him ;  and  if  such  order  is  disobeyed,  the  party  will  be  punished  for  a 
contempt  of  court,  (a) 

So,  if  the  committee  finds  that  any  person  is  furnishing  the  drunkard 
with  the  means  of  intoxication,  he  should  apply  to  the  court  for  aid ; 
upon  which  an  order  will  be  granted  prohibiting  such  misconduct. 
And  if  this  order  is  disobeyed,  the  committee  should  apply  to  the 
court  to  punish  the  offender,  (b) 

If  waste  is  committed  on  the  lunatic's  land,  an  injunction  will  be 
granted  on  the  petition  of  his  committee,  without  bill  filed.  And  if 
there  is  a  breach  of  the  injunction,  the  committee  may  move  for  an 
attachment. (c)  (22) 

To  file  inventory.']  It  is  the  duty  of  the  committee  to  file  an  inven- 
[*Vol.  II,  239]  tory  of  the  lunatic's  *estate,  and  to  render  annual 
accounts,  within  the  time  and  in  the  manner  already  mentioned,  ante, 
p.  2YJ ;  and  in  case  of  neglect,  he  may  be  compelled  to  do  so  in  the 
manner  there  pointed  out.  (23) 

IV)  Id.  ib. 

(2i)  Matter  of  Lynch,  5  Paige,  120. 

(a)  Id.  ib. 

(6)  Matter  of  Heller,  3  Paige,  199.    Matter  of  Hoag,  7  id.  312. 

(o)  Matter  of  Hallock.  7  John.  Ch.  Rep.  24. 


(22)  The  title  to  land  set  off,  on  partition,  to  a  lunatic  or  habitual  drunkard, 
vests  in  him,  and  not  in  his  committee.     ( Underbill  v.  Jackson,  1  Barb.  Ch.  73.) 

(23)  Every  committee  or  gnardian  of  the  estate  of  any  idiot,  lunatic  or  person 
of  unsound  mind,  shall,  within  six  months  after  their  appointment,  file  in  the 
office  of  the  clerk  of  the  court  which  appointed  such  committee  or  guardian  a  just 
and  true  inventory  of  the  whole  real  and  personal  estate  of  such  idiot,  etc.,  stating- 
the  income  and  profits  thereof,  and  the  debts,  credits  and  effects,  so  far  as  the 
same  shall  have  come  to  the  knowledge  of  such  committee  or  guardian.  He  shall 
also  file  in  the  office  of  the  clerk  of  the  court  aforesaid  a  semi-annual  account, 

Vol.  II.— 45  705 


239  PROCEEDINGS  IN  SPECIAL  CASES.  [Book  V. 

Compensation  of  committee.]  The  chancellor  has  decided  that  the 
committee  of  &  lunatic  cannot  be  allowed,  for  his  services,  as  such,  any- 
greater  or  different  compensation  than  that  which  is  fixed  by  the 
revised  statutes,  as  the  allowance  by  way  of  commissions,  to  executors, 
administrators  and  guardians. (d)  When  the  interests  of  the  estate 
require  it,  the  committee  may  employ  an  agent  or  clerk,  and  pay  him 
for  his  services,  out  of  the  income  of  the  estate.  But  the  committee 
himself  cannot  receive  a  compensation  for  services,  as  such  clerk, 
beyond  his  allowance  for  commissions  as  the  committee. (e)  (24) 

/Superseding  or  suspending/  commission.]  If  the  lunatic  or  drunkard 
is  at  any  time  restored  to  his  right  mind,  and  becomes  capable  of  con- 
ducting his  affairs,  his  estate  may  be  restored  to  him,(/)  (25)  and  the 
commission  superseded. 

(rf)  Matter  of  Livingston,  9  Paige,  440. 

(e)    Id.  ib. 

(/)  2  E.  S.  55,  $  24. 


thereafter,  under  oath,  and  of  the  disposition  made  of  the  income  of  such  estate  ; 
and  whenever  any  property  belonging  to  such  estate  shall  be  discovered,  after 
the  filing  of  any  inventory,  it  shall  be  the  duty  of  such  committee  or  guardian  to 
file  as  aforesaid  a  just  and  true  account  of  the  same,  from  time  to  time,  as  the 
same  shall  be  discovered.     (Laws  of  1874,  p.  572,  §  3  ;  2  R.  S.  53,  §  8.) 

Such  inventories  must  be  verified  by  the  oath  of  the  committee  or  guardian,  to 
be  taken  before  a  judge  of  any  court  of  record.  And  the  filing  of  such  invento- 
ries may  be  compelled  by  the  order  and  process  usual  in  such  cases,  of  the  court 
which  appointed  the  committee  or  guardian.     (Ib.  §  4.) 

(24)  The  restriction  of  the  compensation  of  committees  of  insane  persons  to  the 
rates  of  commission  allowed  to  executors,  etc.,  is  not  applicable  to  the  compensa- 
tion of  a  separate  committee  of  the  person.  Such  a  case  forms  an  exception  to 
the  general  rule  by  which  no  compensation  is  allowed  for  the  personal  services  of 
the  committee.     (Parsee  Merchant's  case,  11  Ab.  N.  S.  209.) 

(25)  In  case  any  lunatic  or  person  of  unsound  mind  shall  be  restored  to  his 
right  mind,  and  become  capable  of  conducting  his  own  affairs,  his  real  and  per- 
sonal estate  shall  be  restored  to  him.     (Laws  of  1874,  p.  575,  §  28.) 

The  court  has  a  right  to  discharge  an  inquisition  of  lunacy,  upon  a  mere  exam- 
ination of  the  alleged  lunatic,  in  connection  with  the  evidence  produced  before 
the  jury  ;  without  subjecting  him  to  the  expense  of  an  issue  or  traverse,  where 
upon  such  an  examination  and  evidence,  it  is  evident  that  the  jury  erred.  (Mat- 
ter of  RusSell,  1  Barb.  Ch.  38.)  But  where  no  change  has  taken  place  in  the 
situation  of  the  lunatic,  since  the  execution  of  the  commission,  it  must  be  a  very 
clear  case  of  mistake,  or  of  undue  prejudice,  on  the  part  of  the  jury,  to  authorize 
the  court  to  do  so.  (Ib.)  The  court  will  not  discharge  an  inquisition  upon  ex 
•parte  affidavits,  contradicting  the  finding  of  the  jury,  without  any  excuse  being 
given  for  neglecting  to  produce  the  deponents  as  witnesses,  before  the  commis- 
sioners.    (Ib.) 

Where  the  chancellor  becomes  satisfied  that  a  person  who  has  been  found  to  be 
a  lunatic,  upon  an  inquisition  issued  out  of  the  court  for  that  purpose,  has  so  far 
recovered  his  reason  as  to  be  capable  of  disposing  of  his  estate,  by  will,  with 
sense  and  judgment,  he  has  the  power  to  suspend  the  proceedings  against  such 
lunatic,  partially,  so  as  to  enable  him  to  make  a  will.  (Matter  of  Burr,  2  Barb. 
Ch.  208.)  But  the  chancellor  will  direct  such  will  to  be  made  under  the  superin- 
tendence of  some  proper  officer  of  the  court,  in  order  to  guard  the  testator  against 
the  immediate  exercise  of  any  undue  or  improper  influence.  (Ib.)  The  court 
has  the  power  to  suspend  the  operation  of  a  commission  and  an  inquisition,  in  a 
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To  accomplish  this,  a  petition  should  be  presented  by  the  former 
lunatic,  stating  his  recovery,  and  praying  a  supersedeas  of  the  com- 
mission.    It  should  come  from  him  and  not  from  his  relations. (g) 

A  personal  attendance  of  the  party  is  usually  directed,  and  strong 
affidavits  should  be  furnished  to  the  court,  made  by  medical  men,  or 
other  competent  persons,  showing  the  restoration  of  a  sound  state  of 
mind.(A)  But  those  who  are  in  the  constant  habit  of  associating  with, 
or  watching  a  lunatic,  are  very  competent  to  give  evidence  as  to  his 
sanity.(i) 

"Where  a  person  has  been  found  an  habitual  drunkard,  however,  the 
court  will  not  discharge  his  committee  and  restore  his  property  to  him 
upon  mere  proof  of  the  fact  that  he  is  competent  to  manage  his  affairs; 
without  evidence  of  a  permanent  reformation.  And  as  a  general  rule, 
the  court  requires,  as  evidence  of  a  permanent  reformation,  proof  that 
he  has -voluntarily  refrained  from  the  use  of  intoxicating  liquors  for  at 
least  one  year  immediately  previous  to  the  application  for  the  restora- 
tion of  his  property,  (k) 

The  commission  may  be  superseded  if  there  was  irregularity  in  the 
'  execution  of  it,  or  in  the  trial  of  the  traverse. (I) 

It  may  also  be  superseded  if  it  has  remained  unexecuted  for  several 
years,  with  costs  to  be  paid  by  the  person  guilty  of  the  laches. (m) 

^Sometimes  the  court  will  only  suspend  the  commis-  [*Vol.  II,  240] 
sion  for  a  certain  period,  instead  of  superseding  it,  to  give  time  to  see 
if  the  party  has  perfectly  recovered,  where  he  has  often  relapsed.  In 
such  a  case  the  party  is  allowed  to  have  the  custody  of  his  estate ;  the 
powers  of  the  committee  being  merely  suspended,  (n) 

Removing  or  discharging  committee.]     The  committee  may,  at  any 
time,  be  removed  for  any  misconduct,  upon  petition  and  sufficient  affi- 
le) Ex  parte  Stanley,  2  Ves.  sen.  25. 
(ft)  1  Coll.  on  Lnn.  324. 
(i)    Id.  328. 

(*)  Mattel-  of  Hoag,  7  Paige,  312. 
{I)    1  Coll.  on  Lun.  328. 
(m)  Id.  329.    Anon.  2  Atk.  52. 
(n)  Ex  parte  Ferrars,  Mose.  332.    Ex  parte  Turner,  Jacob,  404. 


case  of  lunacy,  so  far  as  to  allow  the  individual,  who  has  been  found  to  be  a 
lunatic,  to  make  a  testamentary  disposition  of  his  property  ;  without  discharging 
the  proceedings  entirely  and  restoring  him  to  the  full  control  of  his  property  for 
eveiy  purpose.     (lb.) 

Where,  after  a  person  has  been  found  a  lunatic,  by  a  jury  summoned  by  virtue 
of  a  commission  of  lunacy,  a  feigned  issue  is  applied  for  and  obtained,  to  try  the 
question  as  to  the  unsoundness  of  his  mind,  and  upon  the  trial  of  such  issue,  the 
jury  find  that  the  alleged  lunatic  is  not  of  unsound  mind,  the  proceeding  upon  the 
commission  will  be  discharged,  and  he  will  be  restored  to  the  full  control  of  his 
property.     (Matter  of  Giles,  11  Paige,  638.) 
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davits,  or  an  inquiry  before  a  master.(o)  But  if  he  has  voluntarily 
accepted  the  appointment,  he  cannot  be  discharged  on  his  own  appli- 
cation, without  showing  some  valid  excuse  for  resigning  the  trust.  The 
fact  that  his  situation  is  rendered  unpleasant  in  consequence  of  con- 
troversies existing  between  different  members  of  the  lunatic's  family, 
is  not  sufficient  for  that  purpose. (p)  (26) 

Authority  of  court  pending  proceedings. ]  While  the  rule  is  fully 
recognized  that  the  chancellor  cannot  permanently  assume  the  custody 
of  a  supposed  lunatic's  person  or  estate  without  the  verdict  of  a  jury, 
yet  it  has  been  held,  that  he  may  temporarily  interfere  and  take  care 
of  persons  as  to  whom  a  commission  has  been  allowed,  until  the  jury 
have  passed  upon  the  case.(g')  (27) 

And  the  chancellor  will  interpose  to  restrain  the  removal  of  the  sup- 
posed lunatic  out  of  the  country,  even  before  a  commission  has 
issued. (r)  But  such  an  order  will  not  be  made  except  upon  affidavits 
which  satisfy  the  court  that  the  party  is  a  fit  subject  for  a  commission 
of  lunacy,  and  that  there  is  cause  for  reasonable  apprehension  of  such 
removal. (s) 

The  court  may  also  grant  an  order  allowing  access  to  he  had  to  a 
person  supposed  to  be  a  lunatic,  for  the  purpose  of  enabling  him  and 
his  friends  to  oppose  the  commission.  Thus,  in  a  case  where  a  com- 
mission had  been  issued  against  a  person  who  was  in  confinement,  and 
access  to  him  had  been  denied ;  on  the  petition  of  his  daughter  and 

(o)  Shelf,  on  Ltm.  193. 

(^)  Matter  of  Lytle,  3  Paige,  252. 

(g)  Bryce  v.  Graham,  2  Wils.  &  Shaw,  515. 

(r)  La'dv  Mary's  case,  Shelf.  100.    In  re  Frank,  id.  ib. 

(»)  Shelf.  100. 


(26)  The  court  -will  not  accept  the  resignation  of  a  committee,  as  a  matter  of 
course.  It  must  be  satisfied  that  there  is  some  good  reason  rendering  such  resig- 
nation necessary  or  expedient.  It  will,  for  that  purpose,  order  a  reference  to 
inquire  into  and  ascertain  the  truth  of  the  matters  alleged  in  the  petition,  by  the 
committee  seeking  to  resign.     (Matter  of  Miller,  15  Ab.  277.) 

Where  a  person  has  been  found  to  be  a  lunatic,  and  committees  of  his  person 
and  estate  have  been  appointed,  the  committee  of  the  person  will  not  be  dis- 
charged, upon  the  petition  of  the  lunatic,  alleging  that  he  is  so  far  restored  to 
reason  as  to  be  able  to  govern  himself;  where  it  does  not  appear  that  he  is  yet 
competent  to  manage  his  estate,  and  no  application  is  made  for  the  discharge'  of 
the  committee  of  the  estate.     (Matter  of  Burr,  17  Barb.  9.) 

An  order  removing  the  committee  of  a  lunatic,  and  appointing  another  person 
in  his  stead,  is  a  matter  in  the  discretion  of  the  court,  and  an  appeal  does  not  lie 
therefrom  to  the  general  term.     (Matter  of  Griffin,  5  Ab.  N.  S.  96.) 

(27)  Where,  pending  a  suit  brought  by  a  creditor  to  reach  the  assets  of  his 
debtor,  the  latter  is,  by  proceedings  previously  commenced  in  another  court,  ad- 
judged to  be  an  habitual  drunkard,  and  a  committee  of  his  estate  is  appointed, 
the  plaintiff's  proceedings  should  be  stayed  ;  and  if  a  receiver  has  been  appointed, 
he  should  be  discharged,  on  paying  the  moneys  in  his  hands  into  court.  (Niklo 
v.  Harrison,  9  Bosw.  668.) 
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her  husband,  stating  that  they  believed  they  could  produce  competent 
witnesses  to  prove  that  the  party  was  of  sound  mind  and  able  to  man- 
age his  own  affairs,  and  that  they  disapproved  of  the  issuing  of  the 
commission,  the  court  ordered  that  the  petitioners,  and  their  solicitors 
and  such  medical  advisers  as  they  might  think  fit  to  appoint,  should 
have  access  to  and  be  at  liberty  to  visit  the  supposed  lunatic,  at  all 
reasonable  times  prior  to,  and  during  the  execution  of  the  commission 
[*Vol.  II,  241]  of  lunacy,  for  the  purpose  *of  ascertaining  the  actual 
state  of  his  mind  and  his  competency  to  manage  his  affairs,  (t) 

Costs.]  A  person  petitioning  for,  and  prosecuting,  a  commission  of 
lunacy  is  entitled  to  be  repaid  the  costs  properly  incurred  by  him.(w) 
And  where  the  relatives  of  an  habitual  drunkard  prosecute  a  com- 
mission against  him  in  good  faith,  they  will  not  be  charged  with 
costs,  although  the  prosecution  should  be  unsuccessful. (u)  And  when 
an  unsuccessful  application  is  made  to  charge  them  with  the  expenses 
of  the  party  proceeded  against,  they  are  entitled  to  their  costs  of 
opposing  it.(«) 

If,  upon  a  traverse,  (or  issue,)  the  alleged  lunatic,  etc.  be  found  of 
sound  mind,  or  the  commission  be  superseded  before  the  property  has 
come  into  the  possession  of  the  committee,  the  prosecutor  of  the  com- 
mission cannot  be  allowed  his  costs,  however  meritorious  may  have 
been  his  conduct ;  there  being  no  fund  out  of  which  the  court  can 
direct  them  to  be  paid,  (a;)  (28) 

(t)   In  re  Fletcher,  Shelf.  98. 

(a)  1  Coll.  461. 

(*>)  Matter  of  Arnhont,  1  Paige,  498. 

(u>)  Id.  502. 

(x)  1  Coll.  on  Luii.  461. 


(28)  Where  the  committee  has  been  guilty  of  gross  negligence,  he  will  be  de- 
creed to  pay  the  taxable  costs  of  the  proceedings  against  him  to  obtain  his  removal 
and  the  settlement  of  his  accounts.     (Matter  of  Carter,  3  Paige,  146.) 

In  proceedings  to  obtain  a  commission  and  for  the  appointment  of  a  committee 
of  the  person  and  estate  of  a  lunatic,  or  an  habitual  drunkard,  the  court  is  not 
authorized  to  allow  to  the  solicitor  of  the  petitioner  anything  beyond  the  ordinary 
taxable  costs  and  taxable  disbursements.  (Matter  of  Hoot,  8  Paige,  625.)  As  to 
what  items  are  properly  taxable,  in  the  solicitor's  bill  of  costs,  see  this  case. 

Costs  and  expenses,  in  the  rule,  were  not  intended  to  include  anything  beyond 
taxable  costs  and  taxable  disbursements.  (Matter  of  Hoot,  supra.)  To  obtain  an 
allowance  beyond  $50,  special  cause  must  be  shown.     (lb.) 

Rule  86  of  the  Supreme  Court  provides  that  the  committee  of  a  lunatic,  idiot,  or 
drunkard  may  pay  to  the  petitioner  on  whose  application  the  commission  was 
issued,  or  to  his  attorney,  the  costs  and  expenses  of  the  application,  and  of  the 
subsequent  proceedings  thereon,  including  the  appointment  of  the  committee,  and 
without  an  order  of  the  court  for  the  payment  thereof,  when  the  bill  of  such  costs 
and  expenses  has  been  duly  taxed  and  filed  with  the  clerk,  in  whose  office  the 
appointment  of  such  committee  is  entered ;  provided  the  whole  amount  of  such 
costs  and  expenses  does  not  exceed  fifty  dollars.  But  where  the  costs  and  ex- 
penses exceed  fifty  dollars,  the  committee  shall  not  be  at  liberty  to  pay  the  Same 
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If  parties  vexatiously  oppose  an  application  for  a  commission,  which 
is  absolutely  necessary  for  the  protection  of  the  lunatic,  the  court  'will 
compel  them  to  pay  the  costs  incurred  by  such  opposition,  (g/) 

If  a  solicitor  appears  in  behalf  of  the  person  proceeded  against  as  a 
lunatic,  to  oppose  the  commission,  and  the  jury  find  the  party  to  have 
been  a  lunatic  at  the  time  of  the  alleged  retainer  of  the  solicitor,  the 
latter  has  no  legal  claim  against  the  estate  of  the  lunatic,  on  the 
ground  of  contract,  for  his  services. (z)  But  the  court  may  allow  him 
his  taxable  costs  of  opposing  the  commission,  where  the  fact  of  the 
lunacy  was  so  much  a  matter  of  doubt  that  the  chancellor,  if  he  had 
been  applied  to,  would  have  sanctioned  or  directed  such  opposition, 
upon  the  execution  of  the  commission. (a) 

By  the  162d  rule,  the  commissioners,  on  the  execution  of  a  commis- 
sion of  lunacy,  etc.  are  entitled  to  the  same  allowance  for  every  day 
they  are  necessarily  employed  in  hearing  the  testimony  and  taking 
the  inquisition,  which  is  made  by  law  to  commissioners  to  make 
partition  or  admeasure  dower ;  i.  e.  two  dollars  per  day  to  each  com- 
missioner.^) And  for  drawing  the  inquisition  and  process,  and 
serving  notices,  where  no  solicitor  is  employed,  they  are  entitled  to 
the  same  fees  to  which  a  solicitor  would  be  entitled  for  the  same 
services. (c)  (29) 

(y)  In  re  Smith,  1  Enss.  348. 

(2)  Matter  of  Conklin,  8  Paige,  450. 

(<s)  Id.  ib. 

(6)  See  2  R.  S.  643,  §  36,  (orig.  §  35.) 

(c)  Rule  162. 


out  of  the  estate  in  his  hands,  without  a  special  order  of  the  court,  directing  such 
payment. 

Under  the  above  rule,  the  committee  of  a  lunatic  are  authorized  to  pay  the  costs 
of  the  attorney  who  conducted  the  proceedings  upon  the  inquisition  an  amount 
not  exceeding-  $50.  And  it  seems,  this  payment  may  be  made  by  the  committee 
at  any  time  while  the  funds  of  the  estate  are  in  their  hands.  (Matter  of  Clam), 
20  How.  Pr.  385.) 

■Where,  on  a  traverse  of  an  inquisition,  the  alleged  lunatic  is  found  not  to  be  of 
unsound  mind,  and  upon  the  report  of  the  referees,  the  court  made  an  order 
superseding  the  commission  and  inquisition,  and  directing  that  the  property  be 
restored  to  the  alleged  lunatic,  and  referring  it  to  a  referee  to  take  and  state  their 
accounts ;  held,  that  the  committee  were  entitled  to  the  legal  expenses  incurred  in 
the  proceeding  on  the  inquisition,  and  in  opposing  the  traverse  of  it  before  the 
referees,  including  the  bills  of  the  attorneys  of  the  committee,  and  a  reasonable 
counsel  fee  upon  the  trial  of  the  traverse,  and  all  disbursements,  etc.,  to  be  paid 
out  of  the  funds  of  the  estate  in  their  hands.     (Ib.) 

If  the  wife  of  a  lunatic  applies  for  the  removal  of  the  committee,  without  proba- 
ble cause  for  the  application,  costs  may  be  allowed  to  the  committee,  and  denied 
to  her.     (Matter  of  Lytle,  3  Paige,  251.) 

(29)  By  Rule  86  of  the  Supreme  Court,  on  the  execution  of  a  commission  of 
lunacy,  etc.,  the  commissioners,  for  every  day  they  are  necessarily  employed  in 
hearing  the  testimony  and  taking  the  inquisition,  are  entitled  to  an  allowance,  to 
be  fi«ed  by  the  court.  ■ 
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*The  committee  is  authorized,  without  any  special  [*Vol.  II,  242] 
order,  to  pay  to  the  petitioner,  or  his  solicitor,  the  taxed  costs  and  ex- 
penses of  the  application,  and  of  the  subsequent  proceedings,  includ- 
ing the  appointment  of  the  committee ;  provided  the  whole  amount 
thereof  does  not  exceed  fifty  dollars.^)  But  if  the  costs  and  expenses 
exceed  that  sum,  he  cannot  pay  them  without  a  special  order  of  the 
court.(e)  (30) 


SECTION    IV. 

PROCEEDINGS   FOR   THE   SALE   OP   THEIR   REAL   ESTATE. 

Petition  for  a  sale  to  pay  debts.]  The  revised  statutes  contain  a  pro- 
vision that  whenever  the  personal  estate  of  any  idiot,  lunatic,  person 
of  unsound  mind,  or  drunkard,  shall  not  be  sufficient  for  the  discharge 
of  his  debts,  it  shall  be  the  duty  of  the  committee  of  his  estate  to 
apply  by  petition  to  the  court  by  which  they  were  appointed,  praying 
for  authority  to  mortgage,  lease,  or  sell,  so  much  of  the  real  estate  of 
such  idiot,  etc.  as  shall  be  necessary  for  the  payment  of  such 
debts. (/)  This  petition  must  set  forth  the  particulars  and  amount  of 
the  estate,  real  and  personal,  of  such  idiot,  etc.,  the  application  which 
may  have  been  made  of  any  personal  estate,  and  an  account  of  the 
debts  and  demands  existing  against  such  estate. (ff) 

Reference  to  master.]  On  the  presenting  of  such  petition,  it  must  be 
referred  to  a  master  to  inquire  into  and  report  upon  the  matters  there- 
in  contained;  whose   duty  it   is   to   inquire   into   the   truth   of  the 

(<2)  Rule  162. 

(e)   Idem. 

(/)  2  R.  S.  53,  5 11.  The  chancellor  has  decided  that  he  has  no  power  to  order  the  sale  of 
the  estate  of  a  lunatic  or  habitual  drunkard,  except  where  a  sale  is  necessary  for  the  support 
of  himself  or  his  family,  or  for  the  payment  of  his  debts.  But  if  it  is  necessary  for  the  refor- 
mation of  an  habitual  drunkard,  the  court  will  direct  him  to  be  confined  in  a  lunatic  asylum, 
and  may  order  his  real  estate  to  be  sold  to  pay  the  expenses  of  his  support  there.  Matter  of 
Hoag,  7  Paige,  312. 

(SO  Id.  ib. 


(30)  In  case  of  the  death  of  any  idiot,  lunatic  or  person  of  unsound  mind,  .or 
person  incapable  of  conducting  his  own  affairs  during  such  state  of  incapacity,  the 
power  of  any  committee  appointed  under  this  act  shall  cease,  and  the  real  estate 
of  such  idiot,  etc.,  shall  descend  to  his  heirs,  and  his  personal  estate  be  distributed 
according  to  law,  in  the  same  way  as  if  he  had  been  of  sound  mind  and  memory, 
and  capable  of  conducting  his  own  affairs.  But  nothing  herein  contained  shall  be 
held  to  affect  the  provisions  of  any  last  will  and  testament  duly  made,  and  which 
shall  be  duly  admitted  to  probate.     (Laws  of  1874,  p.  575,  §  29 ;  2  R.  S.  55,  §  25.) 
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representations  made,  to  hear  all  parties  interested  in  the  real  estate, 
and  to  report  thereon  with  all  convenient  speed.(^) 

Master's  report,  and  order  thereon.]  If,  upon  the  coming  in  of  the  re- 
port, and  an  examination  of  the  matter,  it  appears  to  the  court  that  the 
personal  estate  of  the  idiot,  etc.  is  not  sufficient  for  the  payment 
[*Vol.  II,  243]  of  his  *debts,  and  that  the  same  has  been  applied  for 
that  purpose,  as  far  as  the  circumstances  of  the  case  rendered  proper, 
an- order  will  be  entered  directing  the  mortgaging,  leasing,  or  sale  of 
the  whole  or  such  part  of  the  said  real  estate  as  may  be  necessary  to 
discharge  the  debts.(i) 

Security  by  committee.']  The  court  may  require  any  additional  secu- 
rity to  be  given  by  the  committee,  for  the  faithful  application  and 
accounting  for  the  proceeds  of  such  mortgage,  lease,  or  sale ;  and  may 
require  an  account  thereof  to  be  rendered,  from  time  to  time. (h) 

Application  of  moneys.]  In  the  application  of  any  moneys  raised  by 
such  mortgage,  lease,  or  sale,  the  committee  must  pay  all  the  debts  in 
an  equal  proportion,  without  giving  any  preference  to  such  as  are 
founded  on  sealed  instruments.  (I)  (31) 

Petition  for  a  sale  for  support  and  maintenance.]  The  statute  also 
authorizes  a  similar  disposition  of  the  estate  of  the  idiot,  etc.  for  his 
support  and  maintenance,  whenever  necessary.  It  provides  that  when 
the  personal  property,  and  the  rents,  profits  and  income  of  the  real 
estate  of  any  such  idiot,  lunatic,  etc.  shall  be  insufficient  for  his  main- 
tenance or  that  of  his  family,  or  for  the  education  of  his  children,  a 
similar  application"  may  be  made  by  the  committee,  to  the  chancellor, 
for  authority  to  mortgage  or  sell  the  whole,  or  so  much  of  the  real 
estate  as  may  be  necessary  for  that  purpose ;  upon  which  the  same 
reference  and  proceedings  are  to  be  had,  and  a  like  order  may  be 
entered  as  before  directed. (m) 

Proceeds  of  sale,  etc.]  In  the  case  last  mentioned,  the  court  must 
direct  the  manner  in  which  the  proceeds  of  such  sale  shall  be  secured, 
and  the  income  or  produce  thereof  appropriated. 

(7i)  E.  S.  54,  i  12. 
(i)    2  E.  S.  54,  $  IS. 
(ft)  Id.  ib.  5 14. 
(2)    Id.  ib.  S 15. 
(m)  Id.  64,  1 16. 


(31)  These  provisions  of  the  Revised  Statutes  are  re-enacted  as  to  "idiots,  luna- 
tics or  persons  of  unsound  mind,"  by  the  act  of  1874.  (Laws  of  1874,  p.  574,  §§  17 
to  22.) 

The  Code  gives  to  the  county  court  jurisdiction  to  direct  the  sale,  mortgage  or 
other  disposition  of  the  real  property,  situated  within  the  county,  of  an  infant  or 
person  of  unsound  mind.     (§  30,  sub.  6.) 
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Directions  as  to  sales.]  The  court  must  give  such  orders  respecting 
the  time  and  manner  of  any  such  sale  as  shall  be  deemed  proper :  and 
no  conveyance  is  to  be  executed  until  the  sale  shall  have  been  reported, 
on  the  oath  of  the  committee  and  confirmed  by  the  court,  (n)  (32) 

Petition  to  convey  where  idiot,  etc.  is  mortgagee,  etc.]  The  statute  fur- 
ther directs,  that  whenever  any  such  idiot,  etc.  shall  be  seized  or  pos- 
sessed of  any  real  estate,  by  way  of  mortgage,  or  as  a  trustee  for 
others  in  any  manner,  his  committee  may  apply  for  authority  to  con- 
vey and  assure  such  real  estate  to  any  person  or  persons  entitled  to 
such  conveyance  or  assurance,  in  such  manner  as  the  court  shall  direct ; 
upon  which  a  reference  and  the  like  proceedings  are  to  be  had  as  in 
[*Vol.  II,  244]  the  *case  of  an  application  to  sell  real  estate  of  the 
idiot,  etc.  And  the  court,  on  hearing  all  the  parties  interested,  may 
order  such  conveyance  and  assurance  to  be  made.(o)  (33) 

Effect  of  conveyances.]  Every  conveyance  made  under  the  order  of 
the  court,  pursuant  to  the  provisions  of  the  statute,  will  be  as  valid 
and  effectual  as  if  it  had  been  executed  by  the  idiot,  etc.  when  of 
sound  memory  and  understanding.^)  (34) 

When  leave  to  sell  refused.]  The  real  estate  of  a  lunatic,  etc.  cannot 
be  sold  until  not  merely  the  income,  but  the  capital,  of  the  personalty 
has  been  exhausted  in  his  support ;  or,  at  least,  until  the  court  can 
see  that  it  must,  in  the  natural  course  of  events,  be  exhausted. (q) 

(n)  R.  S.  H  17, 18. 

(o)  2  E.  S.  54,  { 19. 

(i>)  Id.  ib.  §  21. 

(q,  Matter  of  Pettit,  2  Paige,  598. 


(32)  These  provisions  are  re-enacted  in  the  act  of  1874,  chap.  446,  (Laws,  p.  571, 
§  38,)  except  that  the  application  must  be  made  to  the  supreme  court,  or  to  "  the 
court  having  jurisdiction."     (See  also  §  9  of  that  act,  p.  573.) 

(33)  Laws  of  1874,  p.  574,  §  23.  The  application  is  to  be  made  to  the  supreme 
court.     (Ib.) 

On  the  application  of  any  person  entitled  to  such  conveyance  or  assurance,  by 
action  or  petition,  the  committee  may  be  compelled  by  the  supreme  court,  on  a 
hearing-  of  all  parties  interested,  to  execute  such  conveyance  or  assurance.  (Id. 
574,  §  24.) 

(34)  Every  conveyance,  mortgage,  lease  and  assurance  made  under  the  order 
of  the  supreme  court,  or  of  any  court,  pursuant  to  the  provisions  of  this  act,  shall 
be  as  valid  and  effectual  as  if  the  same  had  been  executed  by  such  idiot,  lunatic 
or  person  of  unsound  mind,  when  of  sound  memory  and  understanding.  (Laws 
of  1874,  p.  575,  §  25.) 

The  supreme  court  shall  have  authority  to  decree  and  compel  the  specific  per- 
formance of  any  bargain,  contract  or  agreement  which  may  have  been  made  by 
any  lunatic  or  person  of  unsound  mind,  while  such  person  aforesaid  was  of  sound 
memory  and  understanding,  and  to  direct  the  committee  of  such  person  to  do  and 
execute  all  necessary  acts  and  conveyances  for  that  purpose.     (Ib.  §  26.) 

The  real  estate  of  any  idiot,  lunatic  or  person  of  unsound  mind,  or  person  incap- 
able of  conducting  his  own  affairs  in  consequence  of  habitual  drunkenness,  shall 
not  be  leased  for  more  than  five  years,  or  mortgaged,  or  aliened,  or  disposed  of 
otherwise  than  is  directed  in  the  act  of  1874.     (Ib.  §  27.) 
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An  inquisition  taken  abroad  will  not  justify  an  application  for  the 
sale  of  a  lunatic's  real  estate  lying  in  this  state,  (r) 

Sale,  by  whom  conducted.]  Whenever  a  sale  takes  place,  it  must  be 
conducted  by  the  committee,  and  not  by  a  master  ;  though  a  master 
may  sometimes  be  joined  with  the  committee  for  that  purpose. (s) 

Sale  to  be  reported.]  The  committee  should  report  the  terms  of  the 
sale  to  the  court  for  its  approbation,  before  a  conveyance  is  execu- 
ted.^) (35) 

(r)  Matter  of  Perkins,  2  John.  Cli.  R.  174. 

(s)  Ex'rs  of  Brasher  v.  Van  Cortlandt,  2  John.  Ch.  Rep.  242,  400. 

(t)   Id.  ib. 


(35)   Application  for  a  sale  ok  disposition  of  real  estate,  under  the  act 

op  1874. 

By  the  act  of  May  12,  1874,  it  is  provided  that  any  idiot,  lunatic  or  person  of 
unsound  mind,  seized  of  any  real  estate,  or  entitled  to  any  term  for  years  in  lands, 
may,  by  committee  duly  appointed,  apply  to  the  supreme  court  for  the  sale  or 
disposition  of  the  same  in  the  manner  therein  directed.  (Laws  of  1874,  p.  572,  §  6. 
And  see  Laws  of  1864,  ch.  417  ;  Laws  of  1870,  ch.  37.) 

On  such  application,  the  committee  must  give  a  bond  to  such  idiot,  lunatic,  etc., 
in  addition  to  the  bond  given  on  his  appointment  as  such  committee,  to  be  filed 
with  the  clerk  of  the  court,  in  such  penalty,  with  such  sureties,  and  in  such  form 
as  the  court  shall  direct,  conditioned  for  the  faithful  performance  of  the  trust 
reposed,  for  the  paying-  over,  investing1  and  accounting  for,  all  the  moneys  that 
shall  be  received  by  such  committee,  according  to  the  order  of  any  court  having 
authority  to  give  directions  in  the  premises,  and  for  the  observance  of  the  orders 
and  directions  of  the  court  in  relation  to  the  trust.     (Ib.  §  7.) 

Upon  the  filing  of  suph  bond,  the  court  may  proceed  in  a  summary  manner  by 
reference  to  a  referee,  to  inquire  into  the  merits  of  such  application ;  and  if  such 
bond  be  forfeited,  the  court  shall  direct  it  to  be  prosecuted  for  the  benefit  of  the 
party  injured.     (Id.  573,  §8.) 

Whenever  it  shall  appear,  satisfactorily,  that  a  disposition  of  any  part  of  the 
real  estate  of  such  idiot,  lunatic  or  person  of  unsound  mind,  or  of  any  interest  in 
any  term  for  years,  is  necessary  and  proper,  either  for  the  support  and  main- 
tenance of  such  idiot,  etc.,  or  for  his  or  her  education,  or  that  the  interest  of  such 
idiot,  etc.,  requires,  or  will  be  substantially  promoted  by  such  disposition,  on 
account  of  any  part  of  such  property  being  exposed  to  waste  and  dilapidation,  or 
on  account  of  its  being  wholly  unproductive,  or  when  the  same  has  been  contracted 
to  be  sold  and  aconveyance  thereof  cannot  be  made  by  reason  of  such  lunacy  or 
unsoundness  of  mind,  or  for  any  other  peculiar  reason  or  circumstances,  the  court 
may  order  the  letting  for  a  term  of  years,  or  the  sale  or  other  disposition  of  such 
real  estate  or  interest  to  be  made  by  such  committee  or  guardian,  in  such  manner 
and  with  such  restrictions  as  shall  be  deemed  expedient ;  or  may  order  the  fulfil- 
ment of  said  contract  by  conveyance  by  such  committee  or  guardian,  according  to 
the  terms  of  the  contract.     (Ib.  §  9.) 

But  no  real  estate,  or  term  for  years,  or  any  interest  in  real  estate  hereinbefore 
named,  shall  be  sold,  leased  or  disposed  of  in  any  manner,  against  the  provisions 
of  any  last  will,  or  of  any  conveyance  by  which  such  estate  or  term  or  interest 
was  devised  or  granted  to  such  idiot,  lunatic  or  person  of  unsound  mind.  (Ib. 
§  10.) 

Upon  an  agreement  for  the  sale,  leasing  or  other  disposition  of  such  property 
being  made,  or  upon  any  conveyance  in  fulfilment  of  a  contract  being  executed 
in  pursuance  of  such  order,  the  same  shall  be  reported  to  the  court  on  the  oath  of 
the  committee  making  or  executing  the  same;  and,  except  in  the  case  of  a 
conveyance  to  fill  a  contract,  if  the  report  be  confirmed,  a.  conveyance  shall  be 
executed  under  the  directions  of  the  court.     (Ib.  §  11.) 

All  sales,  leases,  dispositions  and  conveyances  made  in  good  faith  by  such  com- 
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mittee,  in  pursuance  of  such  orders,  shall  be  as  valid  and  effectual  as  if  made  by 
such  lunatic  when  of  sound  mind.     (lb.  §  12.) 

The  court  shall  make  order  for  the  application  and  disposition  of  the  proceeds 
of  such  property,  and  for  the  investment  of  the  surplus  belonging  to  such  idiot,  etc. ; 
and  shall  ascertain  the  value  of  any  dower  or  right  of  dower,  or  inchoate  right  of 
dower ;  and  shall  direct  a  return  of  such  investment  and  disposition  to  be  made, 
on  oath,  as  soon  as  may  be  ;  and  shall  require  accounts  to  be  rendered  periodi- 
cally, by  any  committee  or  other  person  who  may  be  entrusted  with  the  disposi- 
tion of  the  income  of  such  proceeds.     (lb.  §  13.) 

No  sale,  made  as  aforesaid,  of  the  real  estate  or  interest  therein  of  any  idiot, 
lunatic  or  person  of  unsound  mind,  shall  give  to  such  persons  aforesaid  any  other 
or  greater  interest  or  estate  in  the  proceeds  of  such  sale  than  such  idiot,  etc.,  had 
in  the  estate  so  sold ;  but  the  said  proceeds  shall  be  deemed  real  estate  of  the 
same  nature  as  the  property  sold,  or  the  interest  therein  of  the  said  idiot,  etc.  ; 
and  the  court  shall  make  order  for  the  preservation  of  the  same.     (lb.  §  14.) 

If  the  real  estate  of  any  idiot,  lunatic  or  person  of  unsound  mind,  or  any  part 
of  it,  shall  be  subject  to  dower  or  other  life  estate,  and  the  person  entitled  thereto 
shall  consent,  in  writing,  to  accept  a  gross  sum  in  lieu  of  such  dower  or  other  life 
estate,  or  the  permanent  investment  of  a  reasonable  sum,  in  such  manner  as  that 
the  interest  thereof  be  made  payable  to  the  person  entitled  to  such  dower  or  life 
estate  during  life,  the  court  may  direct  the  payment  of  such  sum  in  gross,  or  the 
investment  of  such  sum  as  shall  be  deemed  reasonable  and  shall  be  acceptable  to 
the  person  entitled  to  the  said  dower  or  other  life  estate  or  right  therein,  actual 
or  contingent,  in  manner  aforesaid.     (Id.  574,  §  15.) 

Before  any  such  sum  shall  be  paid,  or  such  investment  made,  the  court  shall  be 
satisfied  that  an  effectual  release  of  such  right  of  dower,  or  other  life  estate,  actual 
or  contingent,  has  been  executed.     (lb.  §  16.) 
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SECTION    V. 

PARTITION   AND    SALE    OF    THEIR   REAL    ESTATE. 

It  is  provided  by  the  revised  statutes,  that  whenever  it  shall  appear 
to  the  court  of  chancery,  on  the  application  of  the  committee  of  an 
idiot,  lunatic,  or  person  mentally  incapable  of  managing  his  affairs, 
holding  any  real  estate  in  joint  tenancy  or  in  common,  or  in  any  other 
manner  to  authorize  his  being  made  a  party  to  a  suit  in  partition, 
that  the  interest  of  such  idiot,  etc.  or  of  any  of  the  parties  interested 
in  such  estate,  requires  a  partition,  it  shall  be  referred  to  a  master  to 
inquire  into  and  report  upon  the  circumstances. (u) 

Upon  the  coming  in  of  the  report,  and  a  hearing  and  examination  of 
the  matter,  the  court  may  authorize  the  committee-  to  agree  to  a  parti- 
[*Vol.  II,  245]  tion  *of  such  estate,  and  to  execute  releases  of  the 
right  of  the  idiot,  etc.  in  and  to  the  share  of  such  estate  falling  to  the 
other  joint  tenants  or  tenants  in  common. (v) 

Such  releases  will  be  as  valid  and  effectual  to  convey  the  share  of 
the  idiot,  etc.,  as  if  the  same  had  been  executed  by  them  respectively 
when  of  sound  mind  and  understanding,  and  for  a  valuable  consider 
tion.(w) 


(M)  2  R.  S.  331,  $  96,  (orig.  5  89.) 
(v,  2  R.  S.  331,  5  97. 
(w)  Id.  ib.  i  98. 
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CHAPTER   VII. 

BILLS  FOR  DIVORCE. 

Sect.  1.  To  dissolve  the  Marriage  Contract. 

2.  For  limited  Divorce,  or  Separation. 

3.  Alimony  and  Expenses. 


SECTION    I. 

bill  to  dissolve  the  marriage  contract. 

The  marriage  contract  may  be  dissolved,  upon  a  bill  filed  in  this 
court  for  that  purpose,  for  two  causes  :  1.  On  the  ground  of  the  nullity 
of  the  marriage  ;  and  2.  For  adultery.  (1) 

I.  On  the  ground  of  the  nullity  of  the  Marriage. 
The  chancellor  may,  by  a  sentence  of  nullity,  declare  void  the  mar- 
riage contract,  for  either  of  the  following  causes  existing  at  the  time 
of  the  marriage  :  1.  That  the  parties,  or  one  of  them,  had  not  attained 
the  age  of  legal  consent ;  2.  That  the  former  husband  or  wife  of  one 
of  the  parties  was  living,  and  that  the  marriage  with  such  former 
husband  or  wife  was  then  in  force ;  3.  That  one  of  the  parties  was  an 


(1)  The  supreme  court  has  no  inherent  power  to  declare  a  marriage  contract 
void,  or  to  decree  a  limited  or  an  absolute  divorce.  Whatever  power  it  possesses  is 
given  by  statute  ;  and  it  can  exercise  no  power,  on  the  subject  of  divorce,  except 
what  is  expressly  specified  in  the  statute.  (Peugnet  v.  Phelps,  48  Barb.  566;  Crain 
v.  Cavana,  62  id.  109.)  The  court  has  no  jurisdiction  to  declare  a  marriage  void, 
on  the  ground  that  a  decree  for  divorce  was  obtained  against  the  defendant,  by 
her  former  husband,  for  adultery  ;  in  which  decree  she  was  forbidden  to  marry 
again  until  her  said  husband  should  be  dead  ;  and  that  in  disobedience  of  this 
provision  she  and  the  present  plaintiff  went  to  another  state,  and  were  there  mar- 
ried. Such  a  case  is  not  embraced  in  the  provisions  of  the  Revised  Statutes 
relating  to  divorce.     (lb.) 

The  distinction  between  void  and  voidable  marriages  is  clear.  If  the  facts 
exist  which  render  a  marriage  null  ab  initio,  no  decree  dissolving  the  contract  is 
necessary  ;  although,  for  the  quiet  and  relief  of  the  parties,  and  the  good  order 
of  society  such  a  decree  is  proper.  It  has  therefore  been  made  a  ground  of 
divorce,  by  statute.     (Lincoln  v.  Lincoln,  6  Rob.  525.) 
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[*Vol.  II,  246]  idiot  or  lunatic ;  *4.  That  the  consent  of  one  of  the 
parties  was  obtained  by  force  or  fraud;  or,  5.  That  one  of  the  parties 
was  physically  incapable  of  entering  into  the  marriage  state. (a) 

1st.  Because  of  non-age.]  No  persons  are  capable  of  binding  them- 
selves in  marriage  until  they  have  arrived  at  the  age  of  consent, 
which,  by  the  common  law,  is  fixed  at  fourteen  in  males  and  twelve 
in  females. (b)  Marriages  contracted  by  parties  within  the  age  of  con- 
sent are  not  void,  however,  db  initio,  but  only  from  the  time  their  nullity 
shall  be  declared  by  a  court  of  competent  authority.(c)  Hence,  a  bill 
is  necessary  to  dissolve  a  marriage  thus  contracted. 

The  bill  for  this  purpose  may  be  brought  by  the  parent  or  guardian 
entitled  to  the  custody  of  the  minor,  or  by  the  next  friend  of  the 
minor,  (d) 

In  no  case,  however,  can  a  marriage  of  this  description  be  annulled 
on  the  application  of  a  party  who  was  of  legal  age  at  the  time  it  was 
contracted,  nor  when  it  appears  that  the  parties,  after  they  had 
attained  the  age  of  consent,  have  for  any  time  freely  cohabited  as 
husband  and  wife.(e)  (2) 

2d.  Because  of  a  former  marriage.]  No  person  can  marry  while  the 
former  husband  or  wife  is  living.  Such  marriage  is,  by  the  common 
law,  absolutely  null  and  void.(/)  And  such  second  marriages  are 
forbidden  also  by  the  revised  statutes,  unless  the  former  marriage 
has  been  annulled  or  dissolved,  and  that  for  some  cause,  other  than 
the  adultery,  of  the  former  husband  or  wife;  or  unless  the  former 
husband  or  wife  has  been  sentenced  to  imprisonment  for  life.(p')  (3) 

(a)  2  E.  S.  142,  5 19,  (orig.  f  20.) 

(6)  2  Kent's  Com.  78.  Co.  Litt.  33  a,  79  b.  The  Revised  Statutes  originally  contained  a  pro- 
vision making  the  marriageable  age  of  the  male  seventeen,  and  of  the  female  fourteen.  But 
this  section  was  repealed  by  the  act  of  1830.    (See  Laws  of  1830,  ch.  320, 5  24.) 

(c)  1  R.  S.  139,  j3,  (orig.  5  4.) 

(d)  Id.  142,  §  20,  (orig.  5  21.) 

(e)  Id.  ib. 

(/)  2  Kent's  Com.  79.    Cro.  Eliz.  858.    1  Salk.  121. 

lg)  2  R.  S.  139,  J  4,  (orig.  §  5. )  The  6th  section  of  the  statute  declares  that  no  pardon  granted 
to  any  person  sentenced  to  imprisonment  for  life,  shall  restore  him  or  her  to  the  rights  of  a 
previous  marriage. 

(2)  By  the  act  of  1841,  relative  to  divorces,  it  is  provided  that  the  supreme 
court  may,  upon  application  of  the  wife,  by  sentence  of  nullity,  declare  void  any 

.  marriage  contract,  heretofore  or  hereafter  made,  upon  evidence  of  the  following- 
facts  :  1.  That  the  female  was,  at  the  time  of  the  alleged  marriage,  under  the  age 
of  fourteen  years,  and  that  such  marriage  was  without  the  consent  of  her  father, 
mother,  guardian  or  other  person  having  the  legal  charge  of  her  person,  and  was 
an  offence  on  the  part  of  the  husband,  under  the  statute,  and  punishable  accord- 
ing to  law.  2.  That  the  marriage  was  not  followed  by  consummation  or  cohabita- 
tion, nor  had  been  ratified  by  any  mutual  assent  of  the  parties  after  the  female 
had  attained  the  age  of  fourteen  years.  (Laws  of  1841,  ch.  257  ;  3  R.  S.  5th  ed. 
233.) 

(3)  Where  in  an  action  by  a  husband  against  his  wife,  to  obtain  a  decree  declar- 
ing void  a  marriage  between  them,  for  the  reason  that  the  defendant,  at  the  time 
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The  statute  also  pronounces  every  marriage  contracted  in  violation 
of  the  above  provisions  absolutely  void,  except  in  one  case  particularly 
specified.  That  is,  when  the  husband  or  wife,  as  the  case  may  be,  of 
the  party  who  remarries,  shall  have  absented  from  the  other  for  the 
space  of  five  successive  years ;  the  one  remarrying  not  knowing  the 
absentee  to  be  living  within  that  time.  In  such  case  the  marriage 
will  be  void  only  from  the  time  its  nullity  is  pronounced  by  a  court  of 
competent  authority. (h) 

*A  marriage  may  be  annulled  and  declared  void  on  [*Vol.  II,  247] 
the  ground  that  a  former  husband  or  wife  was  living,  on  the  applica- 
tion of  either  of  the  parties  to  the  second  marriage,  during  the  life- 
time of  the  other,  or  upon  the  application  of  the  former  husband  or 
wife.(i) 

Whenever  it  appears  and  is  so  decreed,  that  the  subsequent  mar- 
riage was  contracted  in  good  faith,  and  with  the  full  belief  of  the  par- 
ties that  the  former  husband  or  wife  was  dead,  the  issue  of  such 
marriage,  born  or  begotten  before  its  nullity  is  declared,  are  entitled 
to  succeed  in  the  same  manner  as  legitimate  children,  to  the  real  and 
personal  estate  of  the  parent,  who,  at  the  time  of  the  marriage,  was 
competent  to  contract.  And  the  issue  so  entitled  must  be  specified  in 
the  sentence  of  nullity,  (k)  > 

3d.  Because  of  idiocy  or  lunacy.]  All  persons  who  have  not  the 
regular  use  of  the  understanding,  sufficient  to  exercise  discretion  in 
the  common  aifairs  of  life — as  idiots  and  lunatics,  (except  in  their 
lucid  intervals) — are  incapable  of  agreeing  to  any  contract,  and  of 
course  to  that  of  marriage.  But  though  marriage  with  an  idiot  or 
lunatic  be  absolutely  void  by  the  common  lam,  and  no  sentence  of 
avoidance  be  absolutely  necessary,  yet  as  well  for  the  sake  of  the  good 
order  of  society  as  for  the  peace  of  mind  of  all  persons  concerned,  it  is 
expedient  that  the  nullity  of  the  marriage  should  be  ascertained  and 
declared  by  the  decree  of  a  court  of  competent  jurisdiction. (I) 

Accordingly,  the  revised  statutes,  as  we  have  seen,  provide  for  the 
filing  of  a  bill  to  annul  a  marriage  of  that  kind.     And  they  declare 

(A)  E.  S.  SM,  5,  (orig.  »  5,  6.) 

[i)  2  R.  S.  142,  i  21,  (orig.  5  22.) 

(At)  Id  ib.  j  22,  (orig.  f  23.) 

(<)  2  Kent's  Com.  75. 


of  such  marriage,  had  a,  husband  living-,  and  from  whom  she  had  never  been 
divorced,  the  facts  alleged  in  the  complaint  are  undisputed,  the  marriage  between 
the  parties  is  absolutely  void ;  and  no  court  can  hesitate  to  decree  its  nullity. 
(Appleton  v.  Warner,  51  Barb.  270.) 
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that  such  marriages  shall  be  void  from  the  time  their  nullity  shall  be 
established  by  a  court  of  competent  authority,  (m)  (4) 

If  the  ground  for  anulling  the  marriage  is  the  idiocy  of  one  of  the 
parties,  it  may  be  declared  void  on  the  application  of  any  relative  of 
such  idiot,  interested  to  avoid  the  marriage,  at  any  time  during  the 
lifetime  of  either  of  the  parties. (n) 

If  lunacy  is  the  ground  upon  which  the  marriage  is  sought  to  be 
annulled,  it  may  be  declared  void  at  any  time  during  the  continuance 
of  the  lunacy,  or  after  the  death  of  the  lunatic  in  that  state,  during 
the  lifetime  of  the  other  party  to  the  marriage,  on  the  application  of 
any  relative  of  the  lunatic  interested  to  avoid  the  marriage. (o) 

If  the  marriage  of  an  idiot  or  lunatic  is  sought  to  be  annulled  during 
the  lifetime  of  both  the  parties  to  the  marriage,  and  no  suit  is  brought 
by  any  relative,  a  sentence  of  nullity  may  be  pronounced  on  the  appli- 
[*Vol.  II,  248]  *cation  of  any  person  admitted  by  the  court  to  prose- 
cute, as  the  next  friend  of  the  idiot  or  lunatic.(p) 

The  lunatic  himself  may  also  apply,  after  his  restoration  to  reason, 
to  have  the  marriage  annulled.  But  in  such  case  no  sentence  of 
nullity  will  be  pronounced  if  the  parties  have  freely  cohabited  as  hus- 
band and  wife,  after  the  lunatic  was  restored  to  a  sound  mind.(g') 

The  children  of  a  marriage  annulled  on  the  ground  of  lunacy  or 
idiocy,  are  entitled  to  succeed  to  the  real  and  personal  estate  of  the 
parent  who  was  of  sound  mind,  in  the  same  manner  as  legitimate 
children,  (r) 

The  term  "  lunatic,"  as  used  in  the  statute,  extends  to  every  person 
of  unsound  mind  other  than  idiots. 

(m)  2  E.  S.  139,  $  3,  (orig.  i  4.) 

(n)  Id.  142,  }  23,  (orig.  §  24.) 

(o)  la.  ib.  $24. 

(.p)  2  E.  S.  143,  }  25,  (orig.  5  26.) 

(g)  Id.  ib.  §  26. 

(r)  Id.  ib.  }  27,  (orig.  S  28.) 


(4)  Upon  a  feigned  issue  out  of  chancery,  to  try  the  validity  of  a  marriage 
sought  to  be  annulled  on  the  ground  of  incapacity  on  the  part  of  the  wife  to  make 
the  contract,  the  inquiry  for  the  jury  is,  whether  she  had,  at  the  time  of  contract- 
ing the  marriage,  sufficient  reason  to  know  what  she  was  doing,  or  was  laboring 
.under  such  a  mental  aberration  as  to  be  unaware  of  the  nature,  character  and 
consequences  of  the  act.  The  question  as  to  her  capacity  is  not  to  be  put  gener- 
ally, but  in  reference  to  the  very  act  in  question.  (Doe  v.  Roe,  1  Edm.  341.)  To 
render  her  contract  of  marriage  valid,  she  must  have  had  memory  and  intelli- 
gence to  know  the  nature  of  the  act,  and  reason  and  will  to  enable  her  to  compare 
and  choose  between  the  supposed  advantage  or  gratification  to  be  obtained  by  it, 
and  the  advantages  to  be  obtained  by  abstaining  from  it.  If  her  intellectual 
powers  were  so  deficient  that  she  had  not  sufficient  will  or  controlling  mental 
power ;  or  if,  through  the  overwhelming  power  of  mental  disease,  her  intellectual 
power  was  for  the  time  obliterated,  she  was  not  capable  of  entering  into  a  valid 
contract  of  marriage.     (Ib.) 
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4th.  Because  procured  by  force  or  fraud.']  A  marriage  procured  by 
force  or  fraud  is,  by  the  common  law,  void  ab  initio,  and  may  be  treated 
as  null  by  every  court  in  which  its  validity  may  be  incidentally  drawn 
in  question.  The  basis  of  the  marriage  contract  is  consent ;  and  the 
ingredient  of  fraud  or  duress  is  as  fatal  in  this  as  in  any  other  con- 
tract ;  for  the  free  assent  of  the  mind  to  the  contract  is  wanting,  (s) 
And  although  such  marriage  be  void,  it  is  equally  proper  in  this  case, 
as  in  those  of  idiocy  or  lunacy,  that  the  fraud  or  violence  should  be 
judicially  investigated,  in  a  suit  instituted  for  the  very  purpose  of 
annulling  the  marriage. (t) 

The  statute  therefore  authorizes  the  filing  of  a  bill  to  annul  a  mar- 
riage, on  the  ground  that  the  consent  of  one  of  the  parties  was  obtained 
by  force  or  fraud.(w)  (5)  And  such  a  marriage  is  declared  void,  by 
the  statute,  as  in  the  cases  of  idiocy,  lunacy,  etc.  from  the  time  its 
nullity  shall  be  established.(u) 

The  bill  for  this  purpose  must  be  filed  by  the  party  whose  consent 
was  obtained  by  force  or  fraud,  or  of  his  or  her  parent  or  guardian,  or 
by  some  relative  interested  to  contest  the  validity  of  the  marriage. (to) 
It  must  be  filed  during  the  lifetime  of  the  parties  or  one  of  them.(a;)  (6) 
But  no  marriage  will  be  annulled  upon  this  ground  if  it  appears  that, 
at  any  time  before  the  commencement  of  the  suit,  there  was  a  volun- 
tary cohabitation  of  the  parties  as  husband  and  wife.(y)  (7) 

(s)  2  Kent's  Com.  77. 

(i)  Id.  ib. 

(«)  2  R.  S.  143,  S  29,  (orig.  §  30.) 

(»)  Id.  139,  §  3,  (orig.  $  4.) 

(w)  Id.  143,  §  29,  (orig.  j  30.) 

(x)  Id.  ib. 

iy)  Id.  ib.  §  30,  (orig.  5  31.) 


(5)  A  husband  cannot  maintain  an  action  against  his  wife,  to  obtain  a  decree 
declaring-  their  marriage  void,  on  the  ground  that  the  divorce  between  her  and 
her  former  husband  was  obtained  by  the  latter  in  a  state  other  than  that  in  which 
he  was  domiciled,  and  through  collusion  with  the  wife ;  or  that  irregularities 
occurred  in  the  progress  of  the  suit ;  and  that  he  married  her  on  the  faith  of  her 
representation  that  she  "  had  procured  a  valid  divorce  "  from  such  former  hus- 
band. (Kinnierv.  Kinnier,  58  Barb.  424;  S.  C.  53  id.  454;  3  Ab.  N.  S.  425; 
35  How.  66.)  A  divorce  so  obtained  is  nevertheless  binding  upon  the  parties,  and 
neither  can  maintain  an  action  to  avoid  it.  It  cannot,  therefore,  injuriously  affect 
one  who  subsequently  marries  such  divorced  wife,  so  as  to  enable  him,  a  stranger 
to  the  suit,  to  impeach  it  for  fraud,  his  marriage  being  valid.     (Ib. ) 

(6)  The  meaning  of  the  above  provision  of  the  statute  is  not  that  the  suit  may 
be  brought  at  any  distance  of  time  after  the  right  to  institute  it  occurred,  pro- 
vided either  of  the  parties  is  still  living ;  but  that  the  suit  can  only  be  brought 
during  the  lifetime  of  the  parties,  or  during  the  life  of  one  of  them,  and  not  after- 
wards. (Montgmnery  v.  Montgomery,  3  Barb.  Ch.  132.)  Such  a  suit  must  be 
brought  within  six  years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts 
constituting  the  fraud.     (Ib.) 

(7)  By  an  act  passed  in  1862,  the  above  section  (31)  of  the  Revised  Statutes  was 
amended,  so  as  to  read  as  follows :  "  No  marriage  shall  be  annulled  on  the  ground 
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In  a  case  in  this  court,  where  the  parties  were  white  persons,  and 
the  complainant,  on  being  charged  by  the  oath  of  the  defendant,  as  the 
[*"Vol.  II,  249]  putative  *father  of  her  bastard  child,  and  believing  the 
child  to  be  his,  married  her,  to  obtain  his  discharge  from  the  pro- 
ceedings against  him  ;  and  he  subsequently  ascertained  that  the  child 
was  a  mulatto,  and  that  the  defendant  knew  that  fact  at  the  time  she 
swore  it  to  be  his ;  it  was  held  that  the  complainant  was  entitled  to  a 
decree  declaring  the  marriage  contract  void,  on  the  ground  that  his 
consent  was  obtained  by  fraud.(z)  But  if  a  party,  knowing  that  he 
cannot  be  the  father  of  a  bastard  child,  is  induced  to  marry  the 
mother  to  avoid  a  prosecution,  it  is  no  ground  for  annulling  the  mar- 
riage contract  on  the  ground  of  fraud,  although  he  should  afterwards 
be  able  to  establish  the  fact  that  the  child  was  not  his. (a) 

In  the  case  just  referred  to,  the  chancellor  directed  a  reference  to  a 
master  to  report  as  to  the  truth  of  the  matters  alleged  in  the  bill,  and 
particularly  whether  the  child  was  a  negro  or  mulatto  child,  and 
whether,  at  the  time  the  defendant  swore  it  was  the  complainant's 
child,  and  at  the  time  of  the  marriage,  she  knew  or  had  reason  to 
believe,  it  was  a  negro  or  mulatto  child,  and  intentionally  concealed 
that  fact  from  the  complainant ;  and  whether  the  parties  had  volun- 
tarily cohabited  as  husband  and  wife  since  the  alleged  marriage.  The 
master  was  also  directed  to  report  the  testimony,  with  his  opinion 
thereon ;  to  the  end  that  upon  the  coming  in  of  the  report,  a  decree 

(«)  Scott  v.  Shufeldt,  5  Paige,  43. 
(a)  Id.  ib. 


of  force  or  duress,  if  it  shall  appear  that  at  any  time  before  the  commencement  of 
the  suit,  there  was  a  voluntary  cohabitation  of  the  parties  as  husband  and  wife, 
nor  on  the  ground  of  fraud,  where  there  was  such  voluntary  cohabitation  with 
full  knowledge  of  the  facts  constituting  the  fraud."     (Laws  of  1862,  ch.  246.) 

If  the  defendant,  in  a  suit  brought  by  the  husband,  to  annul  a  marriage  on  the 
ground  of  fraud,  is  an  idiot,  the  plaintiff  must  procure  the  appointment  of  a 
guardian  ad  litem,  to  appear  and  defend  the  suit  for  the  wife.  (Montgomery  v. 
Montgomery,  3  Barb.  Ch.  132.)  Where  no  guardian  ad  litem  is  appointed  for  the 
defendant,  in  such  a  case,  the  plaintiff  will  derive  no  benefit  from  the  tacit  admis- 
sion of  the  fraud  charged  in  the  bill,  arising  from  the  wife's  suffering  such  bill  to 
be  taken  as  confessed  against  her.  (Ib.)  A  court  of  equity  will  not  annulamar- 
riage  contract,  as  having  been  fraudulent,  upon  the  mere  admission  by  the  defend- 
ant, of  the  facts  charged,  in  the  bill.     (Ib.) 

Where  the  husband  had,  before  marriage  to  his  present  wife,  who  now  sought 
a  divorce,  represented  to  her  that  his  former  wife  was  dead,  whereas,  in  truth, 
she  was  living,  he  having  been  divorced  from  her ;  held,  that  these  representa- 
tions, even  if  fraudulent,  and  though  the  plaintiff  would  not  have  married  him  if 
she  had  known  the  truth,  were  not  ground  for  granting  her  a  decree  declaring  the 
marriage  null.  That  it  was  not  a  fraud  in  a  material  matter  or  thing,  within  the 
ordinary  or  legitimate  purposes  of  marriage  and  the  supposed  intention  or  pur- 
poses of  parties,  in  contracting  marriage.     (Clarke  v.  Clarke,  11  Ab.  228.) 
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of  nullity  might  be  pronounced  if  the  allegation  of  fraud  should  be 
established  by  proof. 

If  there  is  any  issue  of  a  marriage  which  is  annulled  because  of 
force  or  fraud,  the  court  will  decree  their  custody  to  the  innocent 
parent,  and  may  also  decree  a  provision  for  their  support  and  main- 
tenance, out  of  the  property  of  the  guilty  party. (b)  (8) 

5th.  Because  of  physical  incapacity.]  •  A  suit  to  annul  a  marriage  on 
the  ground  of  the  physical  incapacity  of  one  of  the  parties,  can  only  be 
maintained  by  the  injured  party  against  the  party  whose  incapacity 
is  alleged.  And  it  must,  in  all  cases,  be  brought  within  two  years 
from  the  solemnization  of  the  marriage. (c)  (9) 

It  has  been  decided  that  to  authorize  a  sentence  of  nullity  on  the 
ground  of  impotence,  it  is  necessary  for  the  complainant  to  establish 
the  fact  of  the  existence  of  the  alleged  incapacity  at  the  time  of  the 
marriage,  and  that  such  incapacity  still  continues,  and  is  incurable. (d) 
And  both  these  facts  must  be  established  by  the  most  satisfactory 
evidence,  although  they  are  admitted  by  the  defendant.(e) 

*A  sentence  of  nullily  cannot  be  pronounced  upon  a  [*Vol.  II,  250] 
bill  taken  as  confessed,  without  examining  the  defendant  on  oath 
before  the  master.  Nor  will  the  marriage  be  declared  void  until  a 
surgical  examination  has  been  had  for  the  purpose  of  ascertaining 
whether  the  alleged  incapacity  is  incurable ;  provided  the  defendant 
is  within  the  jurisdiction  of  the  court.(/) 

Upon  a  bill  filed  to  annul  a  marriage  on  the  ground  of  impotence, 
the  court  has  the  necessary  power,  and  will  compel  the  parties  to  sub- 
mit to  such  a  surgical  or  other  examination  as  may  be  necessary  to 

(6)  2  H.  S.  143,  $  81,  (orig.  f  32.) 

(c)  Id.  ib.  5  32,  (orig.  j  33. ) 

(d)  Devanbagh  v.  Devanbagh,  5  Paige,  554  ;    S.  C.  6  id.  175  ;  B.  B.  v.  E.  C.  B.  8  Abb.  44  ; 
S.  C.  28  Barb.  299  ;  Bascomb  v.  Bascorab,  25  K".  H.  267. 

(e)  Id.  ib. 

(/)  Devanbagh  v.  Devanbagh,  5  Paige,  554  ;  6  id.  175. 


(8)  The  legal  presumption  is  that  a  child  born  subsequent  to  the  marriage  of 
its  mother,  although  begotten  before  that  time,  is  the  child  of  the  husband.  And 
the  admission,  by  a  third  person,  that  the  child  was  begotten  by  him,  and  not  by 
the  subsequent  husband  of  the  mother,  is  not  evidence  to  rebut  such  legal  pre- 
sumption, in  a  suit  to  annul  the  marriage  on  the  ground  that  the  consent  of  the 
husband,  to  the  marriage  contract,  was  obtained  by  fraud.  (Montgomery  v. 
Montgomery,  3  Barb.  Ch.  132.) 

(9)  In  an  action  fcjr  divorce  on  this  ground,  the  physical  incapacity  of  the  plain- 
tiff to  enter  into  the  marriage  relation  is  not,  after  two  years  from  the  date  of  the 
marriage,  a  defence.  Upon  failure  to  institute  a  suit  within  two  years,  to  annul 
the  marriage  for  physical  incapacity,  the  marriage  must,  under  the  statute, 
be  treated  as  one  made  between  competent  parties.  (Gh-iffin  v.  Gfriffin,  23  How. 
183.) 
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ascertain  the  facts.  But  in  a  suit  brought  against  a  female,  the  court 
will  not  compel  her  to  submit  to  a  further  examination  if  it  appears 
that  she  has  been  already  sufficiently  examined  by  competent  sur- 
geons, whose  testimony  can  be  obtained  by  the  complainant,  to  show 
that  her  physical  incapacity  is  incurable. (g)  (10) 

Proceedings  in  suits  to  annul  marriages.']  The  statute  directs  that 
suits  to  annul  a  marriage  shall  be  by  bill,  and  shall  be  conducted  in 
the  same  manner  as  other  suits  prosecuted  in  courts  of  equity.  And 
the  court  shall  have  the  same  power  to  award  issues,  to  decree  costs, 
and  to  enforce  its  decrees,  as  in  other  cases. (h) 

Bills  by  femes  covert.]  No  bill  can  be  filed  in  the  name  of  a  feme 
covert,  to  obtain  a  sentence  of  nullity  declaring  void  her  marriage  con- 
tract, unless  the  suit  is  prosecuted  by  a  responsible  person  as  the  next 
friend  of  the  complainant,  who  shall  be  answerable  to  the  defendant 
for  costs. (i) 

The  chancellor  has  decided  that  by  the  term  responsible,  in  this  rule, 
is  meant  that  the  next  friend  should  be  possessed  of  property  sufficient 
to  pay  the  costs  which  may  be  adjudged  against  him,  if,  in  the  end, 
it  should  appear  that  the  suit  was  instituted  without  any  reasonable 
or  justifiable  cause.  And  that  the  statute  having  fixed  the  amount  of 
security  for  costs  in  this  court  at  $250,  the  next  friend  should,  by 
analogy,  be  worth  at  least  that  sum  over  and  above  all  his  debts,  (k) 

Bill  to  be  sworn  to.]  All  bills  to  obtain  a  sentence  of  nullity,  whether 
the  husband  or  the  wife  is  complainant,  must  be  duly  verified  by 
oath,  in  the  usual  manner.(Z)  (11) 

(S)  Devanbagh  v.  Devanbagh,  5  Paige,  554  ;  6  id.  175. 

(ft)   2  R.  S.  14,4,  i  33,  (orig.  i  35.) 

(j)    Enle  163. 

(ft)  Robertson  v.  Robertson,  3  Paige,  388.    Lawrence  v.  Lawrence,  id.  267. 

(Z)   Rale  163. 


(10)  The  court  will  not  annul  a  marriage  on  the  ground  of  impotence,  where 
there  is  a  probability  of  capacity,  and  where,  from  the  testimony  in  the  case, 
there  is  good  reason  to  believe  that  the  disability  of  the  defendant  may  be 
removed  by  a  slight  surgical  operation,  without  any  danger  whatever  to  the  sub- 
ject of  such  operation.  (Devanbagh  v.  Devanbagh,  6  Paige,  175.)  A  mere  doubt 
as  to  what  would  be  the  result  of  a  surgical  operation  upon  an  uncommonly  dense 
and  tenacious  hymenial  membrane,  where  there  does  not  appear  to  be  any  other 
incapacity  or  malformation,  is  not  sufficient  to  justify  a  decree  of  nullity,  as  cases  t 
of  that  kind  belong  to  the  class  of  temporary  and.  curable  incapacities.  (lb.) 
The  court  has  no  power  to  annul  a  marriage  contract  on  the  ground  of  physical 
incapacity,  except  in  a  case  of  incurable  impotence.  The  fact  that  the  defendant 
is  unwilling  to  cohabit  with  the  complainant,  and  therefore  refuses  to  submit  to  a 
slight  surgical  operation  for  the  purpose  of  removing  a  temporary  disability,  is 
not  a  ground  for  a  decree  of  nullity.     (lb.) 

(11)  A  complaint  in  an  action  brought  to  have  a  marriage  declared  void,  which 
alleges  as  a  ground  therefor  that  the  defendant  represented,  before  the  marriage, 
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Evidence.]  The  statute  directs  that  no  sentence  of  nullity  of 
marriage  shall  be  pronounced  solely  on  the  declarations  or  confessions 
[*Vol.  II,  251]  of  the  ^parties;  but  that  the  court  shall,  in  all  cases, 
require  other  satisfactory  evidence  of  the  existence  of  the  facts  on 
which  the  allegation  of  nullity  is  founded,  (to) 

Reference  to  take  proof.]  To  carry  into  effect  the  above  provision  of 
the  statute,  it  is  directed  by  the  164th  rule  that  if  such  bill  is  taken 
as  confessed,  or  the  facts  charged  therein  are  admitted  by  the  answer, 
the  complainant  may  apply  to  the  court,  upon  due  proof  of  the 
regularity  of  the  proceedings  to  take  the  bill  as  confessed,  or  upon  the 
bill  and  answer,  for  a  reference  to  a  master  to  take  proof  of  the 
material  facts  charged  in  the  bill,  and  to  report  such  proof  to  the 
court,  with  his  opinion  thereon. (12) 

To  obtain  such  order  of  reference,  if  the  bill  seeks  to  annul  a  mar- 
riage on  the  ground  that  the  party  was  under  the  age  of  legal  consent, 

(m)  2  E.  S.  144,  §  34,  (orig.  f  36.) 


that  she  had  "procured  a  valid  divorce"  from  her  former  husband;  and  also 
alleges  that  the  parties  to  such  divorce  suit  colluded  together,  and  by  such  collu- 
sion fraudulently  obtained  a  decree,  is  insufficient.  (Kinnier  v.  Kinnier,  35  How. 
66 ;  S.  C.  53  Barb.  454;  3  Ab.  N.  S.  425.) 

(12)  Rule  87  of  the  Supreme  Court  provides  that  when  an  action  is  brought  to 
declare  a  marriage  contract  void,  if  the  defendant  fail  to  answer  the  complaint,  or 
if  the  facts  charged  in  the  complaint  are  not  denied  in  the  answer,  the  court  to 
which  application  is  made  for  judgment  shall  order  a  reference,  to  take  proof  of 
all  the  material  facts  charged  in  the  complaint.  But  the  court  shall  in  no  case 
order  the  reference  to  a  referee  nominated  by  either  party. 

Rule  88  directs  that,  to  obtain  an  order  of  reference  where  the  complaint  seeks 
to  annul  a  marriage  on  the  ground  that  the  party  was  under  the  age  of  legal  can- 
sent,  an  affidavit  must  be  produced,  showing  that  the  parties  have  not  freely 
cohabited  for  any  time,  as  husband  and  wife,  after  the  plaintiff  had  attained  the 
age  of  consent.  If  the  complaint  seeks  to  annul  the  marriage  on  the  ground  that 
the  plaintiff's  consent  was  obtained  by  force  or  fraud,  the  plaintiff  must  show,  by 
affidavit,  that  there  has  been  no  voluntary  cohabitation  between  the  parties  as 
man  and  wife.  And  if  it  seeks  to  annul  a  marriage  on  the  ground  that  the  plain- 
tiff was  a  lunatic,  an  affidavit  must  be  produced,  showing  that  the  lunacy  still 
continues ;  or  the  plaintiff  must  show,  by  his  affidavit,  that  the  parties  have  not 
cohabited  as  husband  and  wife,  after  the  plaintiff  was  restored  to  his  reason. 

"Where  the  defendant,  in  an  action  to  declare  a  marriage  void  on  the  ground 
that  the  defendant  was  a  married  woman  at  the  time  the  plaintiff  married  her, 
has  appeared  and  answered,  denying  her  previous  marriage,  such  issue  may  be 
referred,  with  the  consent  of  the  parties ;  but  it  should  be  a  reference  to  hear  and 
-  determine  the  issues,  and  not  to  take  the  proofs  and  report  them  to  the  court. 
The  latter  species  of  reference  is  proper  only  when  there  is  a  default  in  answer- 
ing.    (Lincoln  v.  Lincoln,  6  Rob.  525.) 

It  is  erroneous  to  permit  either  party  in  such  an  action  to  testify  on  his  or  her 
own  behalf.  But  if  the  examination  of  the  party  does  not  appear  to  relate  to  any 
material  subject  investigated  by  the  referee,  the  error  of  admitting  him  or  her  as 
a  witness  furnishes  no  sufficient  ground  for  refusing  to  confirm  his  report.     (lb.) 

As  to  what  is  sufficient  evidence  of  the  solemnization  of  a  marriage  in  a  foreign 
country,  in  an  action  to  declare  a  subsequent  marriage  null.  See  Winslowv. 
Winslow,  6  Ab.  294. 
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an  affidavit  must  be  produced  showing  that  the  parties  thereto  have 
not  freely  cohabited  for  any  time  as  husband  and  wife,  after  the 
complainant  had  attained  the  age  of  consent,  (n) 

If  the  bill  seeks  to  annul  the  marriage  on  the  ground  that  the  com- 
plainant's consent  was  obtained  by  force  or  fraud,  the  complainant 
must  show  by  affidavit  that  there  has  been  no  voluntary  cohabitation 
between  the  parties  as  man  and  wife.(o) 

If  it  seeks  to  annul  the  marriage  on  the  ground  that  the  com- 
plainant was  a  lunatic,  an  affidavit  must  be  produced  showing  that  the 
lunacy  still  continues  ;  or  the  complainant  must  show  by  his  affidavit 
that  the  parties  have  not  cohabited  as  husband  and  wife  after  the 
complainant  was  restored  to  his  reason. (p) 

In  a  suit  to  annul  a  marriage  on  the  ground  that  the  defendant  has 
another  wife  living,  no  other  affidavit  than  that  of  regularity  is  re- 
quisite, to  obtain  the  order  of  reference.(g) 

Dismissing  bill.]  In  case  the  bill  is  to  avoid  or  annul  the  marriage, 
for  any  other  cause  than  physical  incapacity,  if  the  material  allega- 
tions therein  are  denied  in  the  answer,  the  defendant,  on  due  notice, 
may  apply  to  have  the  bill  dismissed,  unless  a  replication  is  filed 
within  the  time  allowed  by  the  rules  of  the  court,  (r) 

Feigned  issue.]  If  a  replication  is  filed,  either  party,  without  enter- 
ing any  order  to  produce  witnesses,  may,  on  the  usual  notice  to  the 
adverse  party,  apply  for  a  feigned  issue. (s)  This  rule  is  founded 
[*Vol.  II,  252]  upon  the  ^following  section  of  the  statute :  All  issues 
upon  the  legality  of  a  marriage,  (except  where  a  marriage  is  sought  to 
be  annulled  on  the  ground  of  the  physical  incapacity  of  one  of  the 
parties,)  shall  be  tried  by  a  jury  of  the  country ;  and  the  chancellor 
shall  award  a  feigned  issue  for  the  trial  thereof,  (t) 

Any  matter  which  would  be  a  bar  to  the  annulling  of  the  marriage 
contract,  may  be  set  up  in  the  answer,  and  if  an  issue  is  taken  upon 
it,  it  must  be  tried  at  the  same  time,  and  in  the  same  manner,  as 
other  issues  of  fact  in  the  cause. (u) 

Hearing.]  No  sentence  or  decree  of  nullity,  declaring  void  a  mar- 
riage contract,  can  be  made  of  course,  by  the  default  of  the  de- 
fendant ;  or  in  consequence  of  a  neglect  to  appear  at  the  hearing,  or 

(re)  Knlel65. 

(o)  Idem. 

ip)  Idem. 

iq)  Borrodaile  v.  Borrodaile,  1  Edw.  40. 

(r)  Bnle  167. 

Is)   Idem. 

(<)   2  B  S.  175,  S  50,  (orig.  i  45.) 

(m)  Eule  168.    Enle  90,  of  Supreme  Court. 
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by  consent.(13)  The  cause  must  be  heard  at  a  stated  term  of  the 
court,  after  the  trial  of  the  feigned  issue,  or  upon  the  coming  in  of  the 
master's  report,  (v) 

Effect  of  sentence  of  nullity.]  A  sentence  of  nullity  of  marriage,  if 
pronounced  during  the  lifetime  of  the  parties,  is  conclusive  evidence 
of  the  invalidity  of  the  marriage,  in  all  courts  and  proceedings.  But 
if  pronounced  after  the  death  of  either  of  the  parties  to  the  marriage, 
it  is  only  conclusive  as  against  the  parties  in  the  suit,  and  those 
claiming  under  them. (to) 

II.  Bill  to  dissolve  Marriage  Contract,  on  the  ground  op  Adultery. 

"We  have  seen  in  what  cases  a  marriage  may  be  dissolved  on  ac- 
count of  the  nullity  of  the  marriage  contract.  It  remains  to  be  shown 
how,  and  in  what  cases,  a  marriage  legally  contracted,  and  by  parties 
competent  to  contract,  may  be  dissolved  for  causes  subsequently 
occurring.  (14) 

In  this  state,  a  marriage  originally  valid  and  binding  can  only  be 
dissolved  for  the  adultery  of  one  of  the  parties. 

Divorces  for  adultery,  when  decreed.']  A  divorce  may  be  decreed,  and 
marriages  dissolved  by  this  court,  whenever  adultery  has  been  com- 
mitted by  husband  or  wife,  in  the  following  cases:  1.  Where  both 
husband  and  wife  were  inhabitants  of  this  state  at  the  time  of  the 
commission  of  the  offence ;  2.  Where  the  marriage  was  solemnized  of 

(n)   Rule  170. 

(jo)  2  E.  S.  144,  §  35,  (orig.  §  37.) 


(13)  Rule  92,  Supreme  Court.  Every  such  cause  stall  be  heard  after  the  trial  of 
the  issue,  or  upon  the  coming-  in  of  the  proofs,  at  a  special  term  of  the  court.    (lb.) 

The  plaintiff,  whose  wife  was  living-,  married  J.  Afterwards,  he  commenced  an 
action  for  a  divorce  from  J.,  on  the  ground  that  his  marriage  with  her  was  void ; 
and  no  defence  being  put  in,  a  judgment  dissolving  the  marriage  was  entered. 
He  then  married  B.,  and  subsequently  J.  applied  for  leave  to  defend  the  action 
for  divorce,  and  was  allowed  to  do  so.  B.  was  also  allowed  to  intervene  and 
plead.  lipid,  that  the  only  question  which  could  be  passed  upon,  in  the  action, 
was  the  validity  of  the  second  marriage  ;  that  the  validity  of  the  third  marriage 
could  not  be  inquired  into,  as  no  relief  against  it  had  been  asked,  in  the  complaint. 
(Anonymous,  2  N.  Y.  Supr.  Ct.  R.  558.) 

A  decree  declaring  a  marriage  contract  void  cannot  be  granted,  on  a  complaint 
which  demands  no  other  relief  than  separation  from  bed  and  board ;  unless  the 
defendant  has  answered.  (Walton  v.  Walton,  32  Barb.  203  ;  S.  C.  20  How.  Pr. 
347 ;  S.  C.  sub  nom.  Anonymous,  11  Ab.  231.) 

(14)  In  an  action  for  divorce,  service  of  the  summons  may  be  made  by  publica- 
tion, if  the  defendant  is  a  non-resident,  or  cannot  be  found  within  the  state,  in  the 
cases  prescribed  by  law.     (Code,  §  135,  sub.  5.) 

In  actions  for  divorce,  the  affidavit  of  the  service  of  the  summons  must  state 
what  knowledge  the  affiant  had  of  the  person  served  being  the  defendant,  and 
how  he  acquired  such  knowledge.  The  court  may  require  the  affiant  to  appear 
in  court  and  be  examined  in  respect  thereto.     (Rule  24,  Supreme  Court.) 
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took  place  within  this  state,  and  the  injured  party,  at  the  time  of  the 
commission  of  the  offence,  and  at  the  time  of  exhibiting  the  bill  of 
complaint,  is  an  actual  inhabitant  of  this  state ;  3.  Where  the  offence 
was  committed  in  this  state,  and  the  injured  party,  at  the  time  of 
exhibiting  the  bill  of  complaint,  is  an  actual  inhabitant  of  this 
state. (a;)  (15) 

*If  the  bill  is  filed  by  the  wife,  and  she  resides  in  [*Vol.  II,  253] 
this  state,  she  is  to  be  deemed  an  inhabitant  thereof,  although  the 
husband  resides  else wh ere. (y) 

When  divorce  will  be  refused.']  Though  the  fact  of  adultery  be  made 
out  by  the  complainant,  it  does  not  follow  as  a  matter  of  course  that  a 
divorce  is  to  be  awarded ;  for  the  remedy  by  divorce  is  purely  a  civil 
and  private  prosecution,  under  the  control  and  at  the  volition  of  the 
party  aggrieved,  and  he  may  bar  himself  of  the  remedy  by  his  own 
act.  Neither  party  can  obtain  a  divorce  for  adultery  if  the  other 
party  recriminates,  and  can  prove  a  correspondent  infidelity.  The 
offence  in  that  case  must  be  of  the  same  kind,  and  not  an  offence  of  a 
different  character.(z) 

Accordingly,  it  is  declared  by  statute,  that  although  the  fact  of 
adultery  be  established,  the  court  may  deny  a  divorce  in  the  following 
cases :  1.  Where  the  offence  was  committed  by  the  procurement  or 
with  the  connivance  of  the  complainant ;  2.  Where  it  has  been  for- 
given and  the  forgiveness  proved  by  express  proof,  or  by  the  voluntary 
cohabitation  of  the  parties  with  knowledge  of  the  fact ;  3.  Where  the 
suit  has  not  been  brought  within  five  years  after  the  discovery  by  the 

(x)  E.  S.  144,  §  36,  (orig.  S  38.) 
iy)  2  R.  S.  147,  §  55,  (orig.  §  57.) 
(3)  2  Kent's  Com.  100. 


(15)  The  above  section  of  the  Revised  Statutes  was,  by  an  act  passed  in  1862, 
amended,  so  as  to  read  as  follows :  ""Where  the  marriage  has  been  solemnized  or 
has  taken  place  within  this  state,  or  where  the  injured  party  at  the  time  of  the 
commission  of  the  offence  and  at  the  time  of  exhibiting  the  bill  of  complaint,  shall 
be  an  actual  inhabitant  of  this  state."  (Laws  of  1862,  ch.  246.)  The  only  change 
is  the  substitution  of  the  word  "  or  "  for  "  and  "  in  the  second  subdivision. 

A  decree  of  divorce  will  be  granted  on  the  ground  of  adultery,  where  it  appears 
that  the  defendant  committed  the  act  of  adultery  while  he  was  of  sound  mind, 
although  he  subsequently  became  insane,  and  was  for  several  years  previous  to, 
and  at  the  time  of  the  commencement  of,  the  action,  and  the  granting  of  the  de- 
cree, a  lunatic.     (Hathbun  v.  Mathbun,  40  How.  328.) 

The  plaintiff  in  an  action  for  divorce  on  the  ground  of  adultery  is  not  precluded 
from  bringing  a  second  action,  for  a  divorce,  for  subsequent  acts  of  adultery  with 
the  person  with  whom  the  defendant  is  charged  with  adultery  in  the  first  action. 
Although  the  plaintiff  might  have  resorted  to  a  supplemental  complaint  in  the 
former  action,  the  practice  is  not  compulsory.     (Cordier  v.  Cordier,  26  How.  187.) 
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complainant  of  the  offence  charged ;  or  4.  Where  the  complainant 
shall  be  proved  to  have  committed  adultery.(a)  (16) 

All  these  exceptions,  save  the  positive  limitation  as  to  time,  were, 
by  the  common  law,  settled  and  acknowledged  principles  of  juris- 
prudence, prior  to  the  statute. (6) 

Procurement  or  connivance.]  By  the  ecclesiastical  law,  connivance 
is  a  bar  to  a  divorce  for  adultery,  on  the  principle  that  volenti  non  fit 
injuria.(c)  To  constitute  connivance,  active  corruption  is  not  necessary. 
Passive  acquiescence,  with  the  intention  and  in  the  expectation  that 
guilt  will  follow,  is  sufficient.  But  on  the  other  hand,  there  must  be 
consent — not  mere  negligence,  inattention,  confidence,  or  dulness  of 
apprehension. (d)  The  injured  party  may  wait  for  adequate  proof, 
but  no  longer,  (e) 

Connivance  is  generally  proved  by  circumstantial  evidence. (/)  (17) 

Collusion  is  an  agreement  between  the  parties,  for  one  to  commit,  or 
appear  to  commit,  an  act  of  adultery,  so  as  to  suffer  the  other  to 
[*Vol.  II,  254]  *obtain  a  remedy  at  law  as  for  a  real  injury.(^) 
This  is  probably  what  was  meant  by  the  word  procurement,  in  the 
statute,  (h) 

Condonation,  or  forgiveness.]  It  has  been  repeatedly  decided  in  this 
court,  that  a  voluntary  cohabitation  between  husband  and  wife  after 
knowledge  of  an  act  of  adultery  committed  by  one  party,  is  legal 
evidence  of  a  forgiveness  of  the  offence,  so  as  to  bar  a  suit  for  a 
divorce. (i)  But  it  has  been  held  that  forgiveness  by  implication  from 
the  fact  of  cohabitation,  ought  not  to  be  held  a  strict  bar  in  all  cases 
against  the  wife ;  as  she  is,  to  a  certain  extent,  under  the  control  of 

(a)  2  R.  S.  145,  5  40,  (orig.  5  42.) 
(6)  2  Kent's  Com.  102. 

(c)  Rogers  v.  Sogers,  3  Hagg.  Eccl.  Eep.  58. 

(d)  Id.  59. 

(e)  Crewe  v.  Crewe,  id  131. 
(/)  Kogers  v.  Rogers,  supra. 

[g]  Crewe  v.  Crewe,  3  Hagg.  Eccl.  Rep.  131. 
(ft)  See  2  Hoff.  238. 

(i)    Johnson  r.  Johnson,  4  Paige,  460.     Wood  v.  Wood,  2  id.  108.     Williamson  v.  William- 
son, 1  John.  Ch.  Rep.  492.    Pitts  v.  Pitts,  52  N.  T.  693. 


(16)  The  provision  contained  in  the  4th  subdivision  of  the  above  section  of  the 
statute — that  a  divorce  may  be  denied  where  the  complainant  has  been  guilty  of 
adultery,  under  such  circumstances  as  would  entitle  the  defendant  to  a  divorce — 
does  not  refer  to  the  circumstances  mentioned  in  section  38,  as  giving  the  court 
jurisdiction,  but  to  circumstances  of  guilt  mentioned  in  section  42,  subdivision  1, 
or  some  of  them.     (Leseuer  v.  Leseuer,  31  Barb.  330.) 

(17)  Connivance  by  a  plaintiff,  at  the  adultery  of  the  defendant,  destroys  all 
claim  to  remedy  by  way  of  divorce,  though  the  adultery  be  proved.  (Myers  v. 
Myers,  41  Barb.  114.) 
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her  husband. (A)     And  it  is  not  improper  she  should,  for  a  time,  show 
,  a  patient  forbearance,  and  entertain  hopes  of  her  husband's  reform. (f) 

And  it  seems,  that  the  cohabitation  of  the  wife  with  her  husband 
after  his  private  confession  to  her  of  an  act  of  adultery,  but  which  she 
has  no  means  of  proving,  so  as-  to  justify  her  in  leaving  him,  is  not 
such  a  condonation  of  the  offence  as  will  bar  her  suit  for  a  divorce, 
upon  a  subsequent  discovery  of  the  means  of  establishing  his  guilt,  (m) 

Condonation  and  connivance  are  essentially  different  in  their 
natures,  though  they  may  have  the  same  legal  consequence.  The 
former  may  be  meritorious,  but  the  latter  necessarily  involves 
criminality,  (n) 

To  found  legal  condonation  as  a  bar  to  adultery,  there  must  be  a 
complete  knowledge  of  all  the  adulterous  connexion,  and  a  condona- 
tion subsequent  to  such  knowledge. (o) 

Condonation  is  only  a  conditional  forgiveness  of  the  injury.  And  a 
repetition  of  the  offence  will  revive  the  condoned  adultery,  (p)  But  a 
condoned  adultery  will  not,  in  this  state,  be  revived  by  an  act  of 
cruelty  alone,  on  the  part  of  the  husband,  so  as  to  entitle  the  wife  to  a 
divorce,  (q) 

To  revive  a  condoned  adultery,  the  subsequent  misconduct  of  the 
defendant  must  appear  to  have  been  of  the  same  character.  But  the 
complainant  in  a  suit  for  a  divorce,  on  account  of  subsequent  miscon- 
duct of  the  defendant,  may  give  the  condoned  adultery  in  evidence  in 
support  of  the  charge  for  the  new  offence. (r) 

*If  it  appears  in  any  stage  of  the  suit,  previous  to  [*Vol.  II,  255] 
a  final  decree,  that  the  adultery  complained  of  in  the  bill  has  been 
actually  forgiven,  and  has  not  been  revived  by  subsequent  misconduct, 
a  divorce  will  not  be  granted.  And  if  there  is  reason  to  suspect  that 
such  a  defence  exists,  although  the  defendant  neglects  to  set  up  the 
same,  the  chancellor  may,  ex  officio,  direct  an  inquiry  to  ascertain  the 
fact.(s) 

If  the  defence  of  condonation  is  intended  to  be  relied  upon,  the 
defendant  must  insist  upon  it  in  the  answer,  or  set  it  up  by  way  of 
plea.(tf)    And  although  the  defendant,  in  her  answer,  denies  the  adul- 
t/i)  Wood  v.  Wood,  supra.    D'Agnilar  v.  D'Agnilar,  1  Hagg.  Eocl.  E.  786. 

(!)    Beeby  v.  Beebv,  1  Hagg.  Eccl.  Rep.  793. 

(to)  Hofmire  v  Hofrnire,  7  Paige,  60. 

(»)  Tnrton  v.  Tnrton,  3  Hagg.  Eccl.  Rep.  350. 

(o)  Id.  331.    Bramwell  v.  Bramwell,  id.  629. 

ip)  Smith  v.  Smith,  4  Paige,  432.     Bramwell  v.  Bramwell,  supra.     Worsley  t.  Wc-raley,  1 
Hagg.  Keel.  Rep.  715.    Dnrant  v.  Dnrant,  id.  761.    D'Agnilar  v.  D'Aguilar,  id.  781. 

\q)  Johnson  v.  Johnson,  4  Paige,  460. 

(?•)  Id.  ib. 

(s)  Smith  v.  Smith,  I  Paige,  432. 

(*)   Id.  ib. 
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tery  charged  in  the  bill,  she  may  also  insist  that  if  any  act  of  adultery 
has  been  -  committed  by  her,  there  has  been  a  condonation  of  the 
offence. (m)  (18) 

Suit  not  brought  in  time.}  The  true  construction  of  the  3d  subdivis- 
ion of  the  40th  section  of  the  statute  above  referred  to  (2  R.  S.  145,) 
has  been  held  by  the  chancellor  to  be,  that  if  the  complainant  knows 
that  his  wife  has  contracted  a  second  marriage,  and  continues  openly 
to  cohabit  with  such  second  husband,  or  that  she  is  living  in  open  and 
continued  adultery  with  another  person,  even  without  the  usual  form 
of  a  marriage,  the  right  to  file  a  bill  for  a  divorce  for  such  adultery 
will  be  barred  after  the  expiration  of  five  years,  although  such  cohabi- 
tation or  adulterous  intercourse  is  continued  down  to  the  time  of  the 
commencement  of  the  suit,  (a) 

And  where  such  continued  adultery  is  open  and  notorious,  the  com- 
plainant must  also  satisfy  the  court,  that  by  reason  of  his  absence  from 
the  country,  or  otherwise,  he  was  not  aware  thereof  until  within  five 
years  previous  to  the  time  of  commencing  the  suit,  (to) 

If  the  wife,  after  the  husband  has  abandoned  her  and  been  absent 
more  than  five  years,  marries  a  second  husband,  the  first  husband 
cannot  obtain  a  divorce  on  the  ground  of  her  adultery  with  the  second 
husband  subsequent  to  such  marriage,  unless  he  can  establish  the  fact 
that,  at  the  time  of  the  second  marriage,  the  wife  'knew  that  her  first 
husband  was  living  within  five  years  then  next  preceding.(,r)  Nor 
can  he  obtain  a  divorce  in  such  a  case  on  account  of  the  cohabiting 
with  the  second  husband  after  the  discovery  of  the  mistake ;  until 
after  the  second  marriage  is  judicially  annulled;  for,  until  it  is 
annulled,  the  second  marriage  is  voidable  merely,  and  not  void.(y) 

Adultery  of  complainant.']     Although  the  defendant  denies  the  adul- 

(»)  Smith  v.  Smith,  4  Paige,  432. 
[v)  Tallean  v.  Valleau,  6  Paige,  211. 
(w)  Id.  ib. 
(as)  Id.  207. 
(V)  Id.  ib. 


(18)  An  act  of  condonation,  to  be  effectual  as  a  defence  to  an  action  for  divorce, 
must  be  one  to  which  both  husband  and  wife  assent,  and  in  which  each  partici- 
pates. An  unaccepted  offer  to  return  to  the  matrimonal  bed  is  not  of  itself  con- 
donation, but  only  an  expression  of  a  willingness  to  condone.  (Betz  v.  Betz,  2 
Hob.  694  ;  S.  C.  19  Ab.  90.)  Where  the  offer  of  the  wife  to  return  to  her  husband 
was  made  for  the  purpose  of  obtaining  a  support  for  herself  and  her  child  during 
the  pendency  of  the  suit,  and  because  the  order  of  the  court  required  her  to  do 
so,  as  a  condition  upon  which  support  was  to  be  obtained,  siich  support  being 
intended  by  the  court  as  a  substitute  for  an  award  of  alimony  during  the  progress 
of  the  suit ;  Jield,  that  this  did  not  amount  to  a  condonation.     (Ib.) 
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[*Vol.  II,  256]  tery  ^charged  in  the  bill,  she  may  set  up  the  adultery 
of  the  complainant  in  bar  of  the  suit.(z) 

The  adultery  of  the  complainant,  though  committed  after  the  com- 
mencement of  the  suit,  is  a  bar  to  a  divorce.  And  where  such  adul- 
tery is  committed  after  the  answer  of  the  defendant  has  been  put  in, 
she  will  be  permitted,  if  she  applies  immediately  after  the  discovery 
of  the  fact,  to  set  up  that  defence  in  a  supplemental  answer,  or  by  a 
cross  bill,  in  the  nature  of  a  plea  puis  darrein  continuance.{a) 

Bill.]  In  a  bill  for  divorce  on  the  ground  of  adultery,  the  complain- 
ant must  positively  aver  that  the  adultery  charged  therein,  was  com- 
mitted without  his  consent,  connivance,  privity,  or  procurement ;  that 
five  years  have  not  elapsed  since  he  discovered  the  fact  that  such  adul- 
tery had  been  committed ;  and  that  he  has  not  voluntarily  cohabited 
with  the  defendant  since  the  discovery  of  such  adultery.  And  where, 
at  the  time  of  the  offence  charged,  the  defendant  was  married  to,  or 
was  living  with,  the  adulterer,  in  open  or  notorious  adultery,  the  com- 
plainant must  also  aver  that  five  years  have  not  elapsed  since  the 
commencement  of  such  adulterous  intercourse. (b)  (19) 

The  adultery  must  be  specifically  charged,  with  such  certainty  as 

(2)  Wood  v.  Wood,  2  Paige,  108.    Smith  v.  Smith,  4  id.  432.    Rule  90,  Supreme  Court. 
(a)  Smith  v.  Smith,  supra.    Strong  v.  Strong,  23  How.  432. 
(6)  BulelS3. 


(19)  Unless  it  be  averred  in  the  complaint  that  the  adultery  charged  was  com- 
mitted without  the  consent,  connivance,  privity  or  procurement  of  the  plaintiff; 
that  five  years  have  not  elapsed  since  the  discovery  of  the  fact  that  such  adultery 
had  been  committed  ;  and  that  the  plaintiff  has  not  voluntarily  cohabited  with  the 
defendant  since  such  discovery  ;  and  also  when,  at  the  time  of  the  offence  charged, 
the  defendant  was  living  in  adulterous  intercourse  with  the  person  with  whom  the 
offence  is  alleged  to  have  been  committed ;  that  five  years  have  not  elapsed  since 
the  commencement  of  such  adulterous  intercourse  was  discovered  by  the  plaintiff ; 
and  the  complaint  containing  such  averments  be  verified  by  the  oath  of  the  plain- 
tiff, in  the  manner  prescribed  by  the  157th  section  of  the  Code  ;  judgment  shall 
not  be  rendered  for  the  relief  demanded,  until  the  plaintiff's  affidavit  be  produced, 
stating  the  above  facts.     (Rule  87,  Supreme  Court.) 

The  complaint,  in  an  action  for  an  absolute  divorce,  should  be  sufficiently 
definite  and  certain  to  enable  the  defendant  to  know  what  will  be  requisite  to  be 
met  at  the  trial.  (Pramagiori  v.  Pramagiori,  7  Rob.  302  ;  Anonymous,  17  Ab.  48.) 
And  it  is  material  that  the  complaint  should  allege  that  the  discovery,  by  the 
plaintiff,  of  the  defendant's  criminality  took  place  within  a  certain  time  before 
the  commencement  of  the  suit.  (Zorkowski  v.  Zorkowski,  27  How.  37 ;  S.  C.  3 
Rob.  613.) 

It  must  be  averred,  in  the  complaint,  that  the  adultery  charged  was  committed 
without  the  consent,  connivance,  privity  or  procurement  of  the  plaintiff,  etc.  ;  and 
the  complaint  containing  such  averment  must  be  verified  by  the  oath  of  the  plain- 
tiff. (Myers  v.  Myers,  41  Barb.  114.)  An  averment  that  five  years  have  not  elapsed 
since  the  plaintiff  "  discovered  the  fact  that  such  adultery  had  been  committed 
without  his  consent,  connivance  or  procurement,"  is  not  a  compliance  with  the 
rule.     (lb.) 

If  the  complaint  contains  superfluous  matter — as  an  allegation  of  abandonment 

732 


Chap    7.]  PROCEEDINGS  IN  SPECIAL  CASES.  256 

to  time,  place,  and  person,  that  the  defendant  may  be  able  to  meet 
the  fact  at  the  trial ;  otherwise  the  court  will  not  award  a  feigned 
issue,  (c) 

The  name  of  the  person  with  whom  the  adultery  was  committed 
must  be  stated,  if  known.  If  not  known  to  the  complainant,  that  fact 
should  be  averred,  and  the  time,  place,  and  circumstances  of  the  adul- 
.tery  should  be  stated. (d)  (20) 

If  the  charge  of  adultery  is  not  sufficiently  explicit,  the  objection 
may  be  made  when  a  feigned  issue  is  applied  for.(e) 

"Where  the  bill  alleged  that  the  defendant  had  committed  adultery 

(c)  Codci  v.  Codd,  2  John.  Ch.  Rep.  224.    Wood  v.  Wood,  2  Paige,  109. 

(d)  Wood  v.  Wood,  supra. 

(e)  Id.  ib. 


— the  remedy  of  the  defendant  is  by  motion,  not  by  demurrer.  ( Ward  v.  Ward, 
5  Ab.  N.  S.  145.) 

The  complaint  should  allege  that  the  discovery,  by  the  plaintiff,  of  the  defend- 
ant's criminality  took  place  within  a  certain  time  before  the  commencement  of  the 
action ;  because,  as  it  affects  the  propriety  of  decreeing  a  divorce,  such  time  has 
been  fixed  by  law,  and  the  insertion  of  such  an  allegation,  in  the  complaint,  is  re- 
quired by  an  absolute  rule.  (Zorknwski  v.  Zorkowski,  3  Rob.  613 ;  S.  C.  37  How. 
37.)  The  discovery  of  such  criminality  more  than  five  years  before  bringing-  suit 
is  made,  by  the  Revised  Statutes,  a  defence  to  the  action  ;  but  the  163d  rule  of  the 
Court  of  Chancery  required  most  of  the  matters  constituting  a  defence  under  those 
statutes  to  be  negatived  by  the  complainant,  in  the  bill,  to  enable  the  court,  by  a 
reference  to  a  master,  to  take  proof  of  all  the  material  facts  stated  therein  and 
report  the  testimony  taken  thereon,  to  ascertain  whether  the  facts  required  to  be 
denied  existed,  or  not.  The  86th  [87th]  rule  of  the  Supreme  Court,  providing 
merely  for  the  substitution  of  an  affidavit,  by  the  plaintiff,  for  his  or  her  verifica- 
tion of  the  complaint,  was  not  intended  to  accomplish  the  same  purpose  as  the 
former  rule,  and  does  not  repeal  it.     (Ib.) 

(20)  The  name  of  the  person  with  whom,  the  place  where,  and  the  time  when, 
the  adultery  was  committed  should  be  set  forth  in  the  complaint.  (Pramagiori 
v.  Pramagiori,  17  Ab.  48.) 

A  divorce  can  never  be  granted  upon  general  charges,  in  the  bill,  of  adultery 
"with  divers  persons  whose  names  are  unknown."  Such  a  charge  is  bad  plead- 
ing, and  no  bill  or  petition  should  contain  it.  A  bill  for  divorce  should  not  be 
filed  upon  general  suspicion,  until  the  discovery  of  some  specific  act,  or  of  the 
facts  from  which  such  acts  must  be  inferred.  (Miller  v.  Miller,  20  N.  J.  Eq.  [5 
C.  E.  Gr.]  216.)  If  the  name  of  the  person  with  whom  the  adultery  is  alleged  to 
have  been  committed  is  unknown,  the  time,  place  and  circumstances  must  be 
stated  in  the  bill,  so  as  to  identify  the  offence  ;  or  the  person  of  the  adulterer  must 
be  described,  and  the  fact  that  the  name  of  such  person  was  unknown,  at  the  time 
of  filing  the  bill,  must  be  proved.  If  the  name  is  known,  it  must  be  stated  in  the 
bill.  (Ib.)  Where  the  proof  was  not  sufficient  to  establish  adultery  with  the  per- 
sons named,  and  the  bill  charged  adultery  with  divers  other  persons  unknown, 
without  specifying  places  or  circumstances,  under  which  charge  in  such  general 
terms  proof  of  adultery  with  others  than  those  named  was  not  admissible ;  the 
bill  was  dismissed,  without  prejudice  to  the  right  to  file  a  new  bill,  for  adultery 
with  persons  other  than  those  whose  names  were  specified  in  the  bill.  (Ib.)  Proof 
of  adultery  with  A.  will  not  sustain  a  charge  of  adultery  with  B.  ;  nor  will  proof 
of  adultery  with  a,  person  whose  name  was  known  to  the  complainant  sustain  a 
charge  of  adultery  with  a  person  whose  name  was  unknown.  (Ib.)  The  precise 
time  of  the  adultery,  stated  in  a  bill  for  divorce,  need  not  be  proved ;  provided 
the  variance  is  not  so  great  as  to  mislead  the  defendant.     (Ib.) 
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with  one  F.,  on  or  about  the  first  day  of  April,  1816,  in  R.  county,  it 
was  held,  that  on  the  trial  of  a  feigned  issue,  the  complainant  must 
be  confined  to  the  specific  charge  put  in  issue ;  and  that  he  could  not 
give  evidence  of  adultery  committed  with  any  other  person  than  the 
one  named;  although  the  charges  in  the  bill  were  general,  that  the 
defendant  had  committed  adultery  at  divers  times  with  F.  and  others, 
to  the  complainant  unknown. (/) 

*If  the  husband  intends  to  question  the  legitimacy  [*Vol.  II,  257] 
of  any  of  the  children  of  his  wife,  the  allegation  that  they  are,  or  that 
he  believes  them  to  be,  illegitimate,  must  be  distinctly  stated  in  the 
hffl.Gr)  (21) 

The  bill  must  also  allege  that  the  marriage  took  place  in  this  state, 
or  that  one  of  the  parties  resided  here  when  the  adultery  was  commit- 
ted, or  at  the  time  of  the  commencement  of  the  surf :  such  an  allega- 
tion being  necessary  to  show  that  the  court  has  jurisdiction  to  grant  a 
divorce,  (h) 

The  bill  must  be  duly  verified  by  oath,  in  the  usual  manner  of  veri- 
fying bills,  where,  by  the  course  and  practice  of  the  court,  an  oath  is 
required,  (i) 

Suit  by  a  wife.]  A  bill  for  a  divorce  may  be  exhibited  by  a  wife,  in 
her  own  name,  as  well  as  by  a  husband.  But  if  she  is  an  infant,  she 
must  prosecute  by  her  next  friend,  as  in  other  cases. (k) 

/Suit  against  a  wife.]  If  a  bill  for  divorce  is  filed  against  a  married 
woman  who  is  an  infant,  she  must  defend  by  her  guardian  ad  litem.(Z) 
And  where  an  infant  defendant  put  in  an  answer  to  such  a  bill  by  her 
solicitor,  the  proceedings  were,  on  her  application,  set  aside  for  irreg- 
ularity, and  she  was  permitted  to  put  in  a  new  answer  by  her  guar- 
dian, (to) 

Answer.]  The  answer  of  the  defendant  to  a  bill  for  divorce  may,  in 
all  cases,  be  put  in  without  oath  or  affirmation. (ra) 

(/)  Gercnond  v.  Germond,  6  John.  Ch.  Rep.  347,  349.    Bokel  v.  Bokel,  3  Edw.  376. 
(.?)  Rule  169. 

(ft)  See  Pugsley  v.  Pngslev,  9  Paige,  590,  and  the  section  of  the  statnte  before  referred  to, 
(2R.  S.  144,  §38.) 
(»)    Rtile  163. 

(ft)  Wood  v.  Wood,  2  Paige,  110. 
(I)    Id.  ib. 
(j«)  Id.  108 
(n)  2  R.  S.  144,  5  37,  (orig.  }  39.) 


(21)  On  a  complaint  filed  by  a  husband,  for  a  divorce,  if  he  wishes  to  question 
the  legitimacy  of  any  of  the  children  of  his  wife,  the  allegation  that  they  are,  or 
that  he  believes  them  to  be,  illegitimate,  must  be  distinctly  made  in  the  complaint. 
(Rule  91,  Supreme  Court.) 
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The  defendant  may,  in  the  answer,  set  up  the  adultery  of  the  com- 
plainant or  any  other  matter  which  would  be  a  bar  to  a  divorce. (o)  (22) 
The  answer,  as  before  observed,  although  it  contains  a  denial  of  the 
charge  of  adultery,  may  set  up  the  adultery  of  the  complainant,  or  a 
condonation  of  the  offence,  in  bar  of  the  suit.(p)  And  if  the  adultery 
of  the  complainant  was  not  committed  or  has  not  been  discovered 
until  after  the  filing  of  the  answer,  the  court  will  permit  the  defend- 
ant to  file  a  supplemental  answer,  or  a  cross  bill,  in  the  nature  of  a 
plea  pu\s  darrein  continuance,  to  set  up  such  defence. (q) 

Reference  to  master.]  If  the  adultery  charged  is  admitted  by  the 
answer,  or  the  bill  is  taken  as  confessed,  the  court  must  refer  the  mat- 
ter to  a  master,  with  directions  to  take  proof  of  the  facts  charged,  and 
[*Vol.  II,  258]  to  *report  the  same  to  the  court,  with  his  opinion 

(o)  Rule  168. 

(p)  Wood  v.  Wood,  supra.    Smith  v.  Smith,  4  Paige,  432. 

(q)  Smith  v.  Smith,  supra.    Strong  v.  Strong-,  3  Bob.  669,  719.    4  id.  621.    S.  C.  28  How.  442. 


(22)  The  defendant,  in  the  answer,  may  set  up  the  adultery  of  the  plaintiff,  or 
any  other  matter  which  would  be  a  bar  to  a  divorce ;  and  if  an  issue  is  taken 
thereon,  it  shall  be  tried  at  the  same  time,  and  in  the  same  manner,  as  other  issues 
of  fact  in  the  case.     (Rule  90,  of  Supreme  Court.) 

Where  the  defendant  sets  up  charges  of  adultery,  in  an  answer,  in  an  action  for 
absolute  divorce,  such  charges,  if  established,  will  not  only  form  a  perfect  defence 
to  the  plaintiff's  action,  but  will  afford  a  ground  for  affirmative  relief.  (Anonymous, 
17  Ab.  48.)  But  in  such  an  action,  the  defendant  cannot  set  up,  in  his  answer, 
cruel  and  inhuman  treatment  and  abandonment  of  the  defendant  by  the  plaintiff 
either  as  a  bar  to  the  action,  or  as  a  counterclaim.  (Griffin  v.  Griffin,  23  How. 
183  ;  Diddell  v.  Diddell,  3  Ab.  167  ;  M.  F.  H.  v.  S.  H.  40  Barb.  9.)  Nor  the  phy- 
sical incapacity  of  the  plaintiff,  where  more  than  two  years  have  elapsed,  since 
the  marriage,  without  the  bringing  of  an  action  by  the  defendant,  for  a  dissolution 
on  that  ground.     (lb.) 

The  recriminatory  charges  of  adultery,  in  the  answer,  must  be  such  that  the 
defendant,  if  innocent,  would  be  entitled  to  a  divorce  if  the  charges  were  substan- 
tiated in  an  action  commenced  by  such  defendant ;  and  the  answer  should  allege 
that  the  adulteries  complained  of  were  committed  without  the  procurement,  con- 
nivance, privity  or  consent  of  the  defendant.  (Morrell  v.  Morrell,  3  Barb.  236 ; 
S.  C.  1  id.  318.)  But  the  answer  need  not  allege  that  either  of  the  parties  was  a 
resident  of  this  state,  at  the  time  of  the  commission  of  the  offence,  or  the  com- 
mencement of  the  action  ;  nor  state  where  the  adultery  of  the  plaintiff  was  com- 
mitted; nor  where  the  marriage  took  place.     (Leseuer  v.  Leseuer,  31  Barb.  330.) 

Where  the  defendant,  in  an  action  for  an  absolute  divorce,  alleges  the  communi- 
cation to  her,  by  her  husband,  of  a  disease,  and  proves  it  to  be  the  fruit  of  an 
illicit  connection,  she  is  not  bound  to  prove  when,  where,  or  with  whom,  the 
husband  had  the  adulterous  intercourse  which  resulted  in  his  contracting  the 
disease.     (Clark  v.  'Clark,  7  Rob.  276.) 

Where  the  defendant,  in  an  action  for  divorce  on  the  ground  of  adultery,  sets  up 
a  record  adjudicating  her  to  be  a  lunatic,  some  two  or  three  years  prior  to  the  act 
of  adultery,  as  a  defence,  the  onus  of  proving  that  the  insanity  did  not  exist  at 
the  time  of  the  adultery  is  on  the  plaintiff.  (Cook  v.  Cook,  53  Barb.  180.)  The 
fact  established  by  the  record,  in  such  a  case,  cannot  be  contradicted ;  and  the 
presumption,  at  the  time  of  the  trial,  will  be  that  such  lunacy  continued,  and 
existed  at  the  time  of  the  adultery.  But  that  presumption  can  be  rebutted  by 
evidence ;  and  the  plaintiff  is  at  liberty  to  prove  that  the  defendant  was  sane  at 
the  time  she  committed  the  adultery.     (lb.) 
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thereon.  And  the  cause  must  be  heard  on  such  pooof  and  report 
before  any  final  decree  can  be  pronounced.(r)  (23) 

After  the  order  is  entered  to  take  the  bill  as  confessed,  or  the  answer 
is  filed  admitting  the  facts  charged,  a  motion  may  be  made,  on  any 
motion  day,  or  in  term,  for  an  order  of  reference. (s) 

If  the  bill  has  been  taken  as  confessed,  such  motion  must  be  sup- 
ported by  an  affidavit  of  the  regularity  of  the  proceedings. (t) 

Upon  this  reference  the  master  must  take  proof,  not  only  of  the 
adultery,  but  of  all  the  material  facts  which  are  necessary  to  give  the 
court  jurisdiction  to  grant  a  divorce  in  the  particular  case.  He  must 
also  inquire  and  report  whether  there  has  been  any  collusion,  or  any 
condonation  of  the  adultery,  by  a  voluntary  cohabitation  between  the 
parties  after  knowledge  of  the  adultery  of  the  defendant.(w) 

Upon  a  bill  by  the  husband  against  his  wife,  the  master  must  also 
take  proofs,  and  report  his  opinion  upon  the  question  of  the  legitimacy 
of  the  children  of  the  defendant. (v) 

The  master  is  not  authorized  to  receive  the  testimony  of  a  physician 
disclosing  information  which  he  has  acquired  in  the  course  of  his 

{r)  SB,  S.  H5,  i  39,  (orig.  5  41.) 
{s)  Knle  164. 
[t)    Idem. 

(m)  Pngsley  v.  Pogsley,  9  Paige,  589.    Dodge  v.  Dodge,  7  id.  589.    Dobbs  v.  Dobbs,  3  Edw. 
377. 
{v)  Enlel69. 


(23)  When  an  action  is  brought  to  obtain  a  divorce  or  separation,  if  the  defend- 
ant fails  to  answer  the  complaint ;  or  if  the  facts  charged  in  the  complaint  are  not 
denied  in  the  answer ;  the  court,  to  which  the  application  is  made  for  judgment, 
shall  order  a  reference,  to  take  proof  of  all  the  material  facts  charged  in  the  com- 
plaint. But  the  court  can,  in  no  case,  order  the  reference  to  a  referee  nominated 
by  either  party.     (Rule  87,  Supreme  Court.) 

"Where  a  defendant  has  appeared  and  answered,  the  order  of  reference  should  be 
to  hear  and  determine,  and  not  to  take  proofs  and  report  them  to  the  court.  The 
latter  species  of  reference  is  proper  only  where  there  has  been  a  default  in  answer- 
ing. (Lincoln  v.  Lincoln,  6  Rob.  525.)  But  where  there  is  no  answer  denying 
the  complaint,  or  where  a  jury  trial  has  been  waived,  the  court  will  not  divest 
itself  of  the  power  to  hear  and  determine  the  issues,  upon  a  careful  consideration 
of  the  evidence,  although  the  application  for  the  appointment  of  »  referee  is 
founded  upon  a  written  stipulation  of  the  attorneys  of  the  respective  parties,  con- 
senting that  the  action  may  be  referred  to  a  referee  to  try  and  determine  the  issues 
therein.     (Simmons  v.  Simmons,  3  Rob.  642.) 

It  is  not  necessary  that  the  parties,  or  their  attorneys,  subscribe  a  written  con- 
sent to  a  reference,  where  they  assent,  in  open  court,  to  the  entry  of  such  an  order 
by  the  clerk.  ( Waterman  v.  Waterman,  37  How.  36 ;  People  v.  MeGrinnis,  1  Park. 
387.  See  Diddell  v.  Diddell,  3  Ab.  167,  171,  n. ;  Leycroft  v.  Fowler,  7  How.  Pr. 
259.) 

On  a  complaint  filed  by  a  husband,  for  a  divorce,  if  he  wishes  to  question  the 
legitimacy  of  any  of  the  children  of  his  wife,  the  complaint  must  contain  an  alle- 
gation that  they  are,  or  that  the  plaintiff  believes  them  to  be,  illegitimate  ;  and  if 
a  reference  is  ordered,  proofs  must  be  taken  upon  the  question  of  legitimacy,  as 
well  as  upon  the  other  matters  stated  in  the  complaint.     (Rule  91,  Supreme  Court.) 
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professional  employment;  such  testimony  being  prohibited  by 
statute. (to) 

The  testimony  in  an  adultery  case  should  be  full  and  explicit ;  and 
the  proceedings  ought  to  show  that  the  suit  is  not  brought  by  collu- 
sion.^) 

Upon  the  reference,  the  master  should  not  rely  on  depositions  pre- 
pared and  brought  to  him ;  but  should  take  down  the  testimony  from 
the  witnesses  themselves. (y)  (24) 

(w)  Hanford  v.  Hanford,  3  Edw.  468.    Hunn  v.  Hunn,  1  N.  Y.  Supreme  Court,  499. 
(x)  Hanks  v.  Hanks,  id.  469. 
[y)  Banta  v.  Banta,  3  Edw.  295. 


(24)  Evidence. 

Where  the  evidence  of  adultery  depends  on  the  testimony  of  the  defendant's 
paramour,  unsupported  by  other  evidence,  the  case  will  be  referred  back  to  the 
referee,  for  further  evidence  ;  the  testimony  of  the  paramour  being-  subject  to  the 
same  objection  as  that  of  any  other  accomplice.  (Anonymous,  5  Rob.  611.)  The 
evidence  of  a  prostitute,  standing  alone,  is  not  sufficient.  But  the  fact  that  the 
witness  is  a  prostitute,  and  keeps  a  house  of  ill-fame,  will  not  warrant  an  entire 
rejection  of  her  testimony.     (Anon.  17  Ab.  48.) 

Proof  of  adultery,  alone,  is  not  sufficient  to  authorize  a  judgment  of  divorce.  It 
must  be  averred,  in  the  complaint,  that  the  adultery  charged  was  committed  wifrh- 
out  the  consent,  connivance,  privity  or  procurement  of  the  plaintiff;  and  the  com- 
plaint must  be  verified  by  the  oath  of  the  plaintiff.  Where  a  plaintiff,  in  his 
complaint,  alleged  that  five  years  had  not  elapsed  "since  he  discovered  the  fact 
that  such  adultery  had  been  committed  by  the  defendant  without  his  consent, 
connivance  or  procurement ;"  held,  that  this  averment  was  not  a  compliance  with 
the  above  rule.  (Myers  v.  Myers,  41  Barb.  114.)  Upon  a  reference,  in  an  action 
for  divorce,  it  is  the  duty  of  the  referee  to  find  not  only  as  to  the  fact  of  adultery, 
but  also  as  to  all  other  material  facts,  such  as  connivance  of  the  plaintiff,  etc. 
(lb.)  Proof  of  the  marriage  of  the  parties,  and  of  their  residence,  is  as  material  as 
proof  of  adultery.  (Arborgast  v.  Arborgast,  8  How.  Pr.  297  ;  Pugsley  v.  Pugsley, 
9  Paige,  589.)  So  is  proof  that  the  plaintiff  has  not  voluntarily  cohabited  with  the 
defendant,  after  knowledge  of  adultery  committed  by  the  latter.  (Dodge  v.  Dodge, 
7  Paige,  589.)  The  time  that  elapsed,  between  the  discovery  of  the  adultery  and 
the  commencement  of  the  action,  must  also  be  proved.  (Zorkowski  v.  Zorkowski, 
3  Rob.  613;  S.  C.  27  How.  37.) 

In  Miller  v.  Miller,  (20  N.  J.  Eq.  [5  C.  E.  Gr.]  216,)  evidence  sufficient  to  estab- 
lish the  fact  that  the  defendant,  and  her  house,  were  of  ill  repute,  was  held  not 
sufficient  to  entitle  the  complainant  to  a  divorce. 

Proof  that  the  parties  charged  with  adultery  were  together  in  a  place  where, 
and  at  a  time  when,  it  was  possible  for  them  to  have  been  guilty  of  adultery,  is 
not  sufficient  to  warrant  a  decree  for  a  divorce.  Nor  will  the  defect  of  proof  be 
supplied  by  proof  that  the  defendant  had,  for  many  years  before,  lived  in  concu- 
binage with  a  married  man.  (Larrison  v.  Larrison,  20  N.  J.  Eq.  [5  C.  E.  Gr.] 
100.)  On  the  hearing  of  a  bill,  filed  by  a  husband  for  a  divorce,  a  witness  testified, 
on  his  direct  examination,  that  he  saw  the  defendant  in  a  situation  with  a  man, 
which,  if  true,  would  establish  adultery.  But  on  his  cross-examination,  he 
showed,  by  his  answers,  that  no  reliance  could  be  placed  upon  his  testimony ;  and 
the  defendant  and  her  alleged  paramour  denied  the  charge,  under  oath.  Held, 
that  the  bill  must  be  dismissed.     (lb.) 

In  an  action  by  a  husband  for  a  divorce,  the  wife  made  a  counter  charge  of 
adultery,  and,  to  sustain  it,  adduced  proof  of  admissions  of  the  complainant  that 
when  in  New  York  city,  and  intoxicated,  he  had  met  a  girl  named ;  coupled  with 
the  fact  that  he  had  called  out  her  name,  in  his  sleep,  or  when  partly  intoxicated 
and  half  asleep.  Held,  that  though  these  circumstances  might  arouse  suspicion, 
they  fell  short  of  proof  of  adultery.     (Flavell  v.  Flavell,  20  N.  J.  Eq.  [5  C.  E.  Gr.] 
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Master's  report.]  On  a  bill  containing  only  an  allegation  of  adultery 
with  E.  M.,  it  is  not  enough  for  the  master  to  report  that  the  act  was 
committed  with  a  woman  whose  name  is  unknown.  The  charge  in 
the  bill  is  the  one  to  be  proved.(z)  "Where  the  testimony  does  not  cor- 
respond with  the  bill  as  to  the  time,  place,  and  person  named  therein, 

(s)  Bokel  v.  Bokel,  id.  376. 


211.)  On  a  bill  for  a  divorce,  the  denial  by  the  wife,  of  the  adultery  charged, 
although  coupled  with  a  plausible  explanation  of  the  suspicious  circumstances 
relied  upon  by  the  complainant  to  sustain  the  charge,  is  overcome  by  the  unfavor- 
able inferences' which  must  be  drawn  where  her  prior  conduct  towards  the 
alleged  partner  of  her  infidelity  was  suspicious,  and  where  she  failed  to  denounce 
him,  or  to  offer  any  explanation  of  her  conduct,  promptly  upon  the  discoveiy.    (lb.) 

A  divorce  will  not  be  decreed  upon  an  answer  admitting  the  charges  of  the  bill, 
or  upon  other  confession  ;  unless  corroborated  by  circumstances.  ( Wood  v.  Wood, 
2  Brews.  447.)  ' 

In  Massachusetts,  the  usage  of  not  granting  a  divorce  upon  the  uncorroborated 
testimony  of  the  plaintiff  is  held  to  be  merely  a  general  rale  of  practice,  not  an 
inflexible  rule  of  law.     (Robbitis  v.  Robbing,  100  Mass.  150.) 

In  an  action  for  divorce  a  witness  testified  that  he  saw  the  defendant  in  a  saloon, 
where  a  girl  attended  the  bar,  and  saw  the  girl  and  the  defendant  go  into  a  hall 
together ;  but  there  was  no  evidence  as  to  the  character  of  the  house.  Held, 
insufficient  to  establish  adultery.  (Hunn  v.  Hunn,  1  N.  Y.  Supr.  Ct.  499.) 
•  The  defendant  cannot  be  examined  as  a  witness  for  the  plaintiff,  in  an  action 
for  divorce  for  adultery.  (Arborgast  v.  Arborgast,  8  How.  Pr..  294 ;  Sweet  v. 
Sweet,  15  id.  169  ;  Anable  v.  Anable,  24  id.  92.)  Nor  can  a  wife  testify  as  a  wit- 
ness against  her  husband.  (Smith  v.  Smith,  15  How.  Pr.  165 ;  A.  A.  C.  v.  T.  C. 
25  id.  432.  But  see  Shoemaker  v.  McKee,  19  id.  91 ;  Marsh  v.  Potter,  30  Barb. 
506,  519  ;  17  Ab.  28  n.) 

Confessions  are  not,  alone,  sufficient  to  establish  a  charge  of  adultery.  A  sen- 
tence of  divorce  will  not  be  given  upon  the  sole  confessions  of  the  parties.  (Lyon 
v.  Lyon,  62  Barb.  138.)  The  foundation  of  the  rule  which  forbids  the  granting 
of  a  decree  of  divorce  on  the  unsupported  confessions  of  a  party  is  the  fear  of 
collusion,  and  imposition  on  the  court.  When,  however,  the  reason  of  the  rule  fails, 
the  rule  itself  ceases.  Hence,  when  the  confessions  are  made  under  circumstan- 
ces which  entirely  preclude  suspicion  of  collusion,  or  imposition,  the  confessions 
will  be  received,  and  a  decree  granted  thereon,  without  other  evidence.  (lb.) 
Evidence,  in  order  to  corroborate,  must  relate  to  some  portion  of  the  evidence 
which  is  material  to  the  issue.  An  event  which  happens  before  another  cannot 
be  said  to  furnish  any  evidence  that  the  latter  event  happened.  Nor,  when  there 
is  no  connection  between  two  events,  can  either  be  said  to  give  corroboration  to 
the  other.  (lb.)  Where  witnesses  testify  to  events  occurring  at  different  times, 
neither  can  corroborate  the  other.  (lb.)  And  where  witnesses  testify  to  separate 
acts  of  adultery,  alleged  to  have  been  committed  by  the  defendant,  at  different 
times,  but  neither  swears  to  any  fact  which  shows,  or  tends  to  show,  that  adultery 
was  committed  by  the  defendant,  at  the  time  stated  by  the  defendant  in  his  con- 
fession, they  do  not  corroborate  him  in  respect  to  the  commission  of  the  adultery 
to  which  the  confession  relates.  (lb.)  When  the  courts  require  confessions  to  be 
supported  by  collateral  facts,  those  facts  must  be  such  as  tend  to  prove  the  adul- 
tery charged  in  the  complaint — not  unimportant  facts  having  no  direct  connection 
with,  or  bearing  on,  the  issue  between  the  parties.     (lb.) 

In  an  action  by  a  husband  against  his  wife,  for  a  divorce  on  the  ground  of  adul- 
tery, a  letter  from  the  alleged  paramour  of  the  defendant,  to  her,  written  during, 
or  immediately  after,  the  time  of  the  alleged  adulterous  intercourse,  and  which 
was  intercepted  by  the  plaintiff  and  never  came  to  the  knowledge  or  possession 
of  the  defendant,  is  not  admissible  in  evidence  against  the  wife  ;  whether  it  con- 
fesses the  adultery,  or  discloses  a  state  of  feeling  towards  her,  tending  to  prove 
it.  (Hobby  v.  Hobby,  64  Barb.  277.)  Nor  is  such  a  letter  admissible  as  evidence 
to  contradict  the  writer's  testimony  as  a  witness.     (lb.) 
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a  decree  will  not  be  made,  although  there  is  evidence  of  acts  of  adul- 
tery with  others  brought  in  under  the  general  charge  of  adultery 
with  persons  to  the  complainant  unknown. (a) 

Practice  where  facts  are  denied.]  If  the  material  allegations  in  the 
bill  are  denied  in  the  answer,  and  the  complainant  does  not  file  a  rep- 
[*Vol.  II,  259]  *lication  within  the  time  allowed  by  the  rules  of  the 
court,  the  defendant  on  due  notice  may  apply  to  have  the  bill  dis- 
missed.^) 

Feigned  issue.]  The  statute  provides  that  if  the  offence  charged  be 
denied,  the  court  shall  direct  a  feigned  issue  to  be  made  up,  for  the 
trial  of  the  facts  contested  by  the  proceedings,  by  a  jury  of  the  country, 
at  some  circuit  court.  And  it  may  direct  a  special  jury  to  be  struck  for 
such  trial,  and  may  make  the  necessary  orders  for  procuring  a  list  of 
jurors,  and  for  striking  the  same.  And  it  may  award  a  new  or  further 
trial  of  such  issue  as  often  as  justice  shall  seem  to  require. (c)  (25) 

Following  up  this  section  of  the  statute,  the  167th  rule  directs  that 
if  a  replication  is  filed,  either  party,  without  entering  any  order  to 
produce  witnesses,  may,  on  the  usual  notice  to  the  adverse  party, 
apply  for  a  feigned  issue. 

If  an  issue  is  taken  upon  a  defence  set  up  in  the  answer,  such  as  a 
condonation,  or  the  .adultery  of  the  complainant,  it  must  be  tried  at 
the  same  time  and  in  the  same  manner  as  other  issues  of  fact  in  the 
cause. (d)  (26) 

(a)  Kane  v.  Kane,  3  Ertw.  389. 

(6)  Rule  167. 

(c)  2  R.  S.  H5, i  39,  (oris.  S  «■■) 

id)  Rule  168. 

(25)  The  power  given  to  the  court,  by  the  above  section  of  the  statute,  when  the 
offence  is  denied  by  the  answer,  to  award  a  new  or  further  trial  of  the  issue,  as 
often  as  justice  shall  seem  to  require,  is  confined  to  issues  made  by  the  pleadings, 
of  the  adultery  charged,  and  does  not  extend  to  cases  decided  upon  other  issues. 
{Amory  v.  Amory,  6  Rob.  514 ;  S.  C.  3  Ab.  N.  S.  16 ;  33  How.  490.)  Nor  can  a 
plaintiff,  in  such  an  action,  who  charges  adultery  upon  the  defendant,  and  is 
defeated  therein,  as  to  any  issue  made  thereon,  claim  a  new  trial,  under  that  sec- 
tion of  the  statute.  Only  a  defeated  party,  whose  guilt  has  been  established  by 
the  verdict  of  a  jury,  can  claim  the  benefit  of  its  provisions.  (lb.)  A  marriage 
contracted  by  one  who  is  the  lawful  wife  of  another  pers.on,  who  is  then  living,  is 
wholly  void  ;  and  the  prior  marriage  is  a  perfect  bar  to  all  claims  of  the  person  so 
contracting  the  second  marriage,  as  wife  of  the  person  with  whom  she  has  so  con- 
tracted it.     (lb.) 

In  suits  for  divorce  on  the  ground  of  adultery,  feigned  issues  should  be  made 
up  only  for  the  trial  of  facts  contested  by  the  pleadings — such  as  are  expressly 
alleged  on  one  side  and  denied  on  the  other.  (Morrell  v.  Morrell,  3  Barb.  236 ; 
Forrest  v.  Forrest.  3  Ab.  144  ;  S.  C.  6  Duer,  102.) 

It  is  the  duty,  and  within  the  power,  of  the  court  of  chancery  to  grant  a  new 
trial  of  a  feigned  issue,  on  a  bill  for  a  divorce,  where  there  is  reason  to  believe 
the  defendant  has  been  unjustly  found  guilty  of  adultery.  ( Van  Aernain,  v.  Van 
Aernam,  1  Barb.  Ch.  375.) 

(26)  In  an  action  by  a  husband,  for  a  divorce,  if  he  wishes  to  question  the 
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Hearing  and  decree.]  No  decree  can  be  pronounced  as  of  course  upon 
the  default,  or  in  consequence  of  any  neglect  to  appear  at  the  hearing 
of  the  cause,  or  by  consent. (27)  The  cause  must  be  heard  at  a  stated 
term  of  the  court,  after  the  trial  of  the  feigned  issue,  or  upon  the  com- 
ing in  of  the  master's  report,  (e) 

(e)  Rule  170. 


legitimacy  of  any  of  the  children  of  his  wife,  his  complaint  must  contain  an 
allegation  that  they  are,  or  that  he  believes  them  to  be  illegitimate.  If  the  issue 
is  tried  by  a  jury,  an  issue  on  the  question  of  legitimacy  of  the  children  must  be 
awarded,  and  tried  at  the  same  time.     (Rule  91,  Supreme  Court.) 

Where,  on  a  motion  to  confirm  the  report  of  a  referee,  in  an  action  for  divorce 
on  the  ground  of  adultery,  it  did  not  appear,  on  the  moving  papers,  that  a  jury 
trial  had  been  waived  and  consent  to  the  reference  given,  in  writing  and  filed,  as 
required  by  §  266  of  the  Code  ;  held,  that  the  reference  was  irregular ;  and  the 
motion  was  denied.     (Diddell  v.  Diddell,  3  Ab.  167.) 

In  the  settlement  of  issues  in  a  divorce  case,  the  judge  should  not  allow  an  issue 
as  to  whether  the  party  was  guilty  of  adultery  with  a  specified  person  at  any  time 
before  the  commencement  of  the  action.  The  issue  is  defective  if  it  does  not  limit 
the  time  and  place.  (Strong  v.  Strong,  1  Ab.  N.  S.  233  ;  S.  C.  3  Rob.  675.)  But 
issues  made  by  the  pleadings,  in  such  an  action,  and  not  requiring  to  be  settled, 
will  not  be  expunged  on  motion.     (lb. ;  S.  C.  4  Rob.  621.) 

"Where  a  bill  against  a  husband,  for  a  divorce,  contained  a  general  charge  that 
the  defendant,  between  the  day  of  his  marriage  with  the  plaintiff,  in  March,  1843', 
and  the  30th  of  September,  1844,  had  been  guilty  of  adultery  with  some  female  in 
the  city  of  New  York,  and  an  issue  was  framed  in  the  words  of  that  general  alle- 
gation, and  upon  the  trial,  no  attempt  was  made  to  pi  ove  any  act  of  adultery  in 
the  city  of  New  York,  or  at  any  other  place,  except  by  implication  from  the  stains 
upon  the  defendant's  linen,  supposed  to  be  stains  arising  from  libidinous  inter- 
course ;  held,  that  the  jury  were  not  authorized  in  finding  a  verdict  for  the  plaintiff, 
upon  such  evidence.  (Ferguson  v.  Ferguson,  1  Barb.  Ch.  604.)  It  is  not  neces- 
sary, in  order  to  bastardize  the  issue,  that  the  evidence,  in  a  suit  for  divorce, 
should  be  such  as  to  render  it  impossible  that  sexual  intercourse  should  have 
taken  place  between  the  husband  and  wife.  It  is  sufficient  if  it  proves  beyond  a 
reasonable  doubt,  that  no  such  intercourse  did  take  place,  during  the  usual  period 
of  gestation  previous  to  the  birth  of  the  child.  (Van  Aernam  v.  Van  Aernam,  1 
Barb.  Ch.  375.)  The  plaintiff,  in  a  suit  for  a  divorce,  who  asks  for  a  decree  declar- 
ing the  children  of  the  defendant  illegitimate,  must  produce  some  further  evidence 
of  his  non-access,  than  the  mere  fact  that  his  wife  was  living  in  adultery  with 
another  person.  (lb.)  The  object  of  requiring  a  jury  trial,  in  suits  for  a  divorce 
on  the  ground  of  adultery,  where  the  adultery  is  denied,  is  to  protect  the  rights 
of  the  defendant.  And  the  court  will  not  make  a  decree  of  divorce  where  there 
is  reason  to  doubt  the  fact  of  his  guilt.     (lb.) 

It  is  the  duty  of  the  referee  who  tries  a  divorce  suit  in  which  the  criminality  of 
the  plaintiff  as  well  as  of  the  defendant  is  put  in  issue  by  the  pleadings,  to  find 
upon  both  issues  ;  and  if  he  fails  to  do  so,  the  general  term  will  reverse  the  judg- 
ment rendered  on  his  report,  and  send  the  case  back  to  the  referee  to  find  upon 
the  issue  not  before  passed  upon.  (Price  v.  Price,  9  Ab.  N.  S.  291.)  In  an  action 
for  a  divorce,  if  the  proof  of  the  adultery  charged  rests  upon  the  unsupported 
testimony  of  the  defendant's  paramour,  the  case  will  be  referred  back  to  the 
referee  for  further  proof ;  the  testimony  of  a  paramour  being  subject  to  the  same 
objection  as  that  of  any  other  accomplice.     (Anonymous,  5  Rob.  611.) 

(27)  Rule  92,  Supreme  Court.  Every  such  case  must  be  heard  after  the  trial 
of  the  issue,  or  upon  the  coming  in  of  the  proofs,  at  a  special  term  of  the  court, 
(lb.)  Where  no  person  appears  on  the  part  of  the  defendant,  the  details  of  the 
evidence  in  adultery  cases  shall  not  be  read  in  public,  but  shall  be  submitted  in 
open  court ;  and  no  officer  of  the  court,  with  whom  the  proceedings  in  an  adultery 
cause  are  filed,  or  before  whom  the  testimony  is  taken,  nor  any  clerk  of  such 
officer,  either  before  or  after  the  termination  of  the  suit,  shall  permit  a  copy  of 
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any  of  the  pleadings  or  testimony,  or  of  the  substance  of  the  details  thereof,  to  be 
taken  by  any  other  person  than  a  party,  or  the  attorney  or  counsel  of  a  party, 
who  has  appeared  in  the  cause,  without  a  special  order  of  the  court.     (lb.) 

No  judgment  in  an  action  for  a  divorce  can  be  entered,  except  upon  the  special 
order  of  the  court.     (lb.) 

Whenever  a  bill  for  a  divorce  is  taken  as  confessed,  the  court  will  refuse  to 
grant  a  decree  until  after  an  inspection  of  the  bill,  proofs  and  affidavit  of  service 
of  the  subpoena  upon  the  defendant.     (Robinson  v.  Robinson,  1  Barb.  27.) 

Unless  the  complaint  contain  the  averments  specified  in  Rule  87  of  the  Supreme 
Court,  and  be  vei-ified  by  the  oath  of  the  plaintiff  in  the  manner  prescribed  by 
§  157  of  the  Code,  judgement  cannot  be  rendered  for  the  relief  demanded,  in  a 
divorce  case,  until  the  plaintiff's  affidavit,  stating  those  facts,  be  produced. 
(Rule  87.) 

A  decree  of  divorce  cannot  be  proved  by  producing  merely  an  exemplified  copy 
of  the  decree  itself,  if  it  does  not  recite  all  jurisdictional  facts.  Exemplified  copies 
of  the  bill  of  complaint  and  subpoena,  with  proof  of  serviee  of  the  order  pro  con- 
fesso,  the  order  of  reference,  and  the  master's  report,  with  the  depositions,  should 
be  produced,  in  order  to  show  jurisdiction.  (Lawrence'.':  Case,  18  Ab.  347 ;  S.  C. 
1  Tucker,  64.)  Since  the  power  of  the  courts  to  grant  a  divorce  is  purely  statu- 
tory, and  not  an  original  power  of  the  court  of  chancery,  the  decree  must  be 
shown  to  be  within  the  conditions  and  limitations  which  the  statute  prescribes, 
(lb.) 

A  judgment  of  divorce  may  be  vacated  for  irregularity,  affecting  the  jurisdic- 
tion of  the  person,  even  after  the  prevailing  party  has  married  again ;  but  this 
should  be  done  with  hesitation,  and  only  after  the  gravest  and  most  careful  con- 
sideration. (TVortman  v.  IVortincm,  17  Ab.  66.)  In  /Singer  v.  Singer,  (id.  66,  n.) 
it  was  held  that,  from  reasons  of  public  policy,  the  court  would  set  aside  a  judg- 
ment of  divorce  shown  to  have  been  obtained  by  collusion  or  fraud,  even  though 
it  had  been  followed  by  marriage  of  the  successful  party  ;  but  that  in  such  a  case 
it  must  be  made  apparent  that  the  moving-  party  was  acting  from  good  motives, 
and  not  from  any  expectation  of  personal  advantage,  such  as  regaining  a  support. 
That  reasons  of  public  policy  should  not  suffice  where,  after  the  acquiescence  of 
both  the  parties  in  the  judgment  for  three  years,  an  innocent  person  has  become 
involved  by  marriage,  and  the  opening  of  the  judgment  would  involve  her  in 
distress,  and  perhaps  disgrace. 

A  decree  of  divorce  should  not  order  the  payment  of  arrears  of  alimony  previ- 
ously ordered  by  the  court.  The  plaintiff  should  be  left  to  enforce  the  payment 
of  the  alimony  in  arrears  in  the  usual  way.  (Hoffman  v.  Hoffman,  55  Barb.  269  ; 
Galinger  v.  Galinger,  61*  id.  31 ;  S.  C.  4  Lans.  473.) 

The  court  of  chancery,  upon  dissolving  the  marriage  contract,  for  the  adultery 
of  the  wife,  is  not  authorized  to  declare  one  of  her  children  illegitimate  who  must 
have  been  begotten  before  the  commission  of  the  adultery  charged  in  the  bill. 
(Van  Aernam  v.  Van  Aernam,  1  Barb.  Ch.  375.)  "Where  the  wife  of  the  plaintiff 
was  for  several  years  living  in  the  same  place  with  him,  as  the  concubine  or  kept 
mistress  of  another  person,  the  husband  in  the  meantime  making  no  exertions  to 
break  up  the  adulterous  intercourse  ;  held,  that  in  the  absence  of  evidence  of  non- 
access,  the  plaintiff  must  be  presumed  to  be  the  father  of  the  children  begotten 
upon  his  wife  during  that  time  ;  and  that  he  was  not  entitled  to  a  decree  declaring 
such  children  to  be  illegitimate.     (lb.) 

A  decree  of  divorce,  in  an  adultery  case,  may  reserve  to  the  wife,  who  is  the 
plaintiff,  the  right  to  go  before  a  master  and  get  his  report  as  to  a  proper  allow- 
ance to  her  for  alimony.     (Cooledge  v.  Cooledge,  1  Barb.  Ch.  77.) 

Where,  in  a  suit  by  the  wife  for  a  divorce,  the  husband  has  made  advances  of 
money  to  her,  for  the  expenses  of  the  suit,  pendente  lite,  the  decree  should  direct 
the  taxing  officer,  upon  taxation  of  the  costs  of  the  wife,  under  the  decree,  to  allow 
to  the  husband  the  amount  of  his  advances,  in  diminution  of  the  taxable  costs ; 
after  deducting  from  such  advances  the  reasonable  expenses  and  counsel  fees 
which  have  been  paid  by  the  wife,  and  which  are  not  included  in  the  ordinary 
taxed  bill.  Or,  the  court  itself  should  determine  whether  any,  and  if  any,  what 
allowances  should  be  made  for  extra  expenses  and  counsel  fees  beyond  the  taxable 
costs ;  and  should  direct  that  the  residue  of  the  advances,  which  have  been  made 
by  the  husband,  be  deducted,  by  the  taxing  officer,  upon  the  taxation  of  the  costs 
under  the  decree.     (Kendall  v.  Kendall,  1  Barb.  Ch.  610.) 

A  judgment  of  divorce,  granted  by  a  court  of  another  state,  between  parties 
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who  were,  at  the  time,  actual  residents  of  this  state,  without  service  of  process 
upon,  or  notice  to,  the  defendant,  or  any  authorized  appearance  for  her,  in  the 
action,  is  invalid  here,  for  want  of  jurisdiction  in  the  court  granting  it.  And  even 
though  the  record,  in  such  a  case,  recites  facts  sufficient  to  confer  jurisdiction,  the 
want  of  it  may  be  shown  by  parol.  (Kerr  v.  Kerr,  41  N.  Y.  272 ;  Phelps  v.  Baker, 
60  Barb.  107.)  If  such  a  decree  contains  a  direction  for  the  payment  of  alimony, 
it  is  void  in  this  state,  as  to  the  alimony,  whatever  its  effect  may  be  upon  the  mar- 
riage ;  and  will  furnish  no  foundation  for  an  action  here,  to  recover  the  alimony 
awarded  by  it.     (Phelps  v.  Baker,  supra.) 

Where  husband  and  wife  go  from  this  state  to  Illinois,  and  both  appear,  in  an 
action  between  them  for  divorce,  in  a  court  of  that  state,  such  appearance  gives 
the  court  jurisdiction  over  the  persons  of  both.  Whether  the  court  can  grant  a 
divorce  depends  not  on  iurisdiction  but  upon  the  pleadings  and  evidence  in  the 
case.  (Kinnier  v.  Kinnier,  58  Barb.  424;  S.  C.  53  id.  454;  3  Ab.  N.  S.  425 ;  35 
How.  66 ;  affirmed,  45  N.  Y.  535.)  Even  if  a  court  of  this  state  could,  within  a 
proper  time,  declare  void  a  divorce  granted  in  Illinois,  by  a  court  having  jurisdic- 
tion of  the  parties,  no  such  action  should  be  taken  after  the  judgment  has  become 
perfect  in  that  state,  and  the  time  for  appealing  has  expired,  so  that  it  cannot  be 
reversed  in  that  state.  It  is  then  final,  and  the  rights  of  the  parties  under  it  are 
perfect,  and  the  court  here  should  not  interfere  with  it.     (lb.) 

A  party  cannot  be  relieved  from  a,  judgment  of  divorce  taken  against  him,  on 
the  ground  of  mistake,  inadvertence,  surprise  or  inexcusable  neglect,  under  §  174 
of  the  Code,  unless  the  motion  therefor  is  made  within  one  year  after  notice  of  such 
judgment.     (Amory  v.  Amm-y,  6  Rob.  514  ;  S.  C.  33  How.  490  ;  3  Ab.  N.  S.  16.) 

In  New  York,  a  judgment  of  divorce,  rendered  in  another  state,  is  not  regarded 
as  conclusive  if  the  foreign  court  had  not  jurisdiction.  (Hoffman  v.  Hoffman,  55 
Barb.  269 ;  S.  C.  affirmed,  46  N.  Y.  30.)  In  Shafer  v.  Bushnell,  (24  Wis.  372,)  a 
decree  of  a  district  court  of  Minnesota,  dissolving  a  marriage  for  a  cause  and 
under  circumstances  which  would  authorize  the  courts  of  Wisconsin  to  grant  a 
divorce,  was  held  to  be  conclusive  of  the  status  of  the  woman,  in  the  latter  state. 

A  divorce  will  not  be  decreed  upon  an  answer  admitting  the  bill,  or  upon  other 
confession,  unless  corroborated  by  circumstances.  (Wood  v.  Wood,  2  Brews. 
447.)  In  Massachusetts,  the  usage  of  not  granting  a  divorce  upon  the  uncor- 
roborated testimony  of  the  plaintiff  is  held  to  be  merely  a  general  rule  of  practice, 
not  an  inflexible  rule  of  law.     (Bobbins  v.  Bobbins,  100  Mass.  150.) 

As  regards  the  validity,  in  this  state,  of  a  decree  of  a  court  of  competent  juris- 
diction in  a  sister  state,  the  status  of  the  parties  within  that  state,  and  the  ques- 
tion whether  they,  or  any  of  them,  were  residents  of  that  state,  so  as  to  give  them 
a  standing  in  court  there,  for  the  purposes  of  such  decree,  are  to  be  determined 
by  that  court ;  and  its  determination  thereon  cannot  be  questioned  collaterally  in 
our  own.     (Kinnier  v.  Kinnier,  45  N.  Y.  535.) 

A  decree  of  divorce  obtained  in  another  state,  the  defendant  not  being  served 
with  process,  and  both  parties,  at  the  commencement  of  the  suit  and  during  its 
pendency,  being  residents  of  this  state,  is  invalid.  (Hoffman  v.  Hoffman,  46 
N.  Y.  30.) 

A  judgment  of  divorce  may  be  opened,  and  the  defendant  allowed  to  come  in 
and  defend,  even  after  the  plaintiff  has  married  again,  where  the  plaintiff's  second 
wife  is  shown  to  have  combined  with  him  fraudulently  to  procure  the  divorce. 
(Benton  v.  Benton,  41  How.  221.) 

A  decree  of  divorce  a  vinculo,  granted  in  Iowa,  for  cruel  and  inhuman  treat- 
ment and  final  desertion,  which  causes  accrued  before  either  of  the  parties  resided 
in  that  state,  the  defendant  never  having  resided  there,  is  not  valid  for  any  pur- 
poses in  this  state.  The  courts  in  Iowa  had  no  jurisdiction  of  the  cause  of  action, 
as  it  was  not  a  ground  for  divorce  under  the  laws  of  this  state,  where  it  occurred. 
(Holmes  v.  Holmes,  4  Lans.  338  ;  reversing  S.  C.  8  Ab.  N.  S.  1 ;  57  Barb.  305.) 
The  doctrine  is,  that  every  state  may  dissolve  the  marriage  relation  of  all  its 
domiciled  inhabitants,  for  causes  occurring  while  such  domicil  continues.  (lb.) 
The  party  obtaining  an  invalid  decree  of  divorce  is  not  estopped  from  calling  it  in 
question.     The  parties  cannot,  by  estoppel,  dissolve  a  marriage.     (lb.) 

The  legislature  of  a  foreign  state  has  no  power  to  dissolve  the  marriage  con- 
tract, when  the  wife  alone  is  resident  within  the  state,  and  subject  to  its  jurisdic- 
tion, so  as  to  affect  rights  of  property  in  another  state,  where  the  husband  is 
actually  resident.  The  contract  of  marriage  is  entire  and  indivisible,  conferring 
rights  and  imposing  obligations  upon  both  parties.     When  the  courts  exercise  the 
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Where  no  person  appears  on  the  part  of  the  defendant,  the  details 
of  the  evidence  are  not  to  be  read  in  public,  but  must  be  submitted  to 
the  chancellor,  in  open  court.  (/) 

As  respects  the  effect  of  a  decree  of  divorce,  upon  the  legitimacy  of 
the  issue,  it  is  provided  by  statute  that  when  the  wife  is  complainant, 
the  legitimacy  of  any  children  of  the  marriage  born  or  begotten  of  her 
before  the  filing  of  the  bill,  shall  not  be  affected  by  the  decree  of  disso- 
lution.^) And  when  the  husband  is  the  complainant,  the  legitimacy 
of  children  born  or  begotten  before  the  commission  of  the  offence 
charged  shall  not  be  affected  by  the  decree ;  but  the  legitimacy  of 
other  children  of  the  wife  may  be  determined  by  the  court,  upon  the 
proofs  in  the  cause.  In  every  such  case,  however,  the  legitimacy  of 
all  children  born  or  begotten  before  the  commencement  of  the  suit, 
shall  be  presumed,  until  the  contrary  is  shown. (h) 

Support  of  wife  and  children.']  If  a  wife  is  the  complainant,  and  a 
[*Vol.  II,  260]  *decree  dissolving  the  marriage  contract  is  pro- 
nounced, the  court  may  make  a  further  decree  or  order  against  the 
defendant,  compelling  him  to  provide  for  the  maintenance  of  the 
children  of  the  marriage,  and  to  provide  such  suitable  allowance  to 
the  complainant,  for  her  support,  as  the  court  shall  deem  just,  having 
regard  to  the  circumstances  of  the  parties  respectively,  (i) 

Wife's  property.]  And  if,  in  such  a  case,  the  wife  is  the  owner  of 
any  real  estate,  or  has  in  her  possession  any  goods  or  things  in  action, 
which  were  left  with  her  by  her  husband,  acquired  by  her  own  indus- 
try, given  to  her,  or  to  which  she  is  entitled  by  the  decease  of  any 
relative  intestate,  it  shall  be  her  sole  and  absolute  property,  (k) 

If  the  husband  is  complainant,  a  decree  of  dissolution  will  not  affect 
his  right  to  his  wife's  property.  (I) 

Wife's  interest  in  husband's  property.]     If  the  wife  is  defendant,  a 

(/)  Rule  170. 

(.9)  2  E.  S.  145,  S  41,  (orig.  §  43.) 

(ft)  Id.  lb.  5  42,  (orig.  }  44.) 

(i)  2  E.  S.  145,  §  43,  (orig.  §  45.) 

Ik)  Id.  146,  '§  44,  (orig.  S  46.) 

(2)  Id.  ib.  $  45,  (orig.  $  47.) 


power  of  dissolving  the  contract,  and  relieving-  the  parties  from  its  obligations, 
they  must  have  jurisdiction  over  both.  They  cannot,  at  the  suit  of  one,  entertain 
proceedings  against  the  other  for  a  dissolution  of  the  contract,  unless  they  have 
jurisdiction  of  such  other,  either  by  the  serving  of  process,  or  by  voluntary 
appearance.  (Todd  v.  Kerr,  42  Barb.  317.)  And  what  cannot  be  done  by  the 
judicial  power  of  a  state  in  this  respect,  is  equally  beyond  the  reach  of  the  legis- 
lative power.  If  they  may  give  effect  to  such  legislation  within  their  own  bor- 
ders, they  cannot  certainly  thereby  affect  the  rights  of  property  of  either  party 
who  is  not,  and  where  the  property  is  not,  subject  to  their  jurisdiction.     (Ib.) 
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decree  of  divorce  will  deprive  her  of  all  interest  in  her  husband's 
estate,  real  or  personal. 

Right  of  parties  to  marry  again.]  If  a  marriage  is  dissolved  for  adul- 
tery, the  complainant  may  marry  again  during  the  lifetime  of  the 
defendant;  but  the  defendant  is  prohibited  from  marrying  again 
until  the  death  of  the  complainant. (in)  The  decree  usually  contains 
a  provision  to  that  effect. (28) 

Orders  for  custody  and  education  of  children.]  If  the  suit  is  brought 
by  the  wife,  the  court  may,  during  the  pendency  thereof,  or  at  the 
final  hearing,  or  afterwards,  as  occasion  may  require,  make  such  order 
as  between  the  parties,  for  the  custody,  care,  and  education  of  the 
children  of  the  marraige,  as  may  seem  necessary  and  proper ;  and 
may  at  any  time  thereafter  annul,  vary  or  modify  such  order,  (n)  (29) 

(m)  2  R.  S.  J45,  H  46,  47,  (orig.  $5  48,  49.) 
(«)  Id.  148,  5  57,  (orig.  }  59.) 


(28)  The  prohibition  in  the  statute  of  New  York,  against  the  re-marriage  of  the 
party  for  whose  fault  an  absolute  divorce  is  granted,  is  of  a  personal  nature,  and 
can  only  affect  a  re-marriage  sotemnized  in  this  state.  It  does  not  prevent  the 
party  from  taking  up  his  abode  in  another  state,  nor  from  marrying  again,  accord- 
ing to  the  laws  of  the  state  wherein  he  is  a  resident.  So  held  where  it  did  not 
appear  that  any  fraudulent  evasion  of  the  laws  of  New  York  was  intended,  by 
going  into  another  state  to  contract  a  marriage.     (  Webb's  estate,  1  Tucker  372.) 

After  a  divorce  has  been  granted  on  the  ground  of  adultery  of  the  husband,  he 
cannot,  in  this  state,  make  a  valid  promise  of  marriage,  during  the  lifetime,  of  his 
wife,  who  obtained  the  divorce.     (Haviland  v.  Halstead,  34  N.  Y.  643.) 

(29)  In  an  action  for  divorce,  the  amount  of  alimony,  and  the  proper  order  for 
the  custody  and  maintenance  of  the  children,  are  matters  for  the  consideration  of 
the  court.  (Forrest  v.  Forrest,  3  Ab.  144;  S.  C.  6  Duer,  102  ;  5  Bosw.  672;  affd 
24  How.  609.) 

A  suit  for  divorce  on  the  ground  of  adultery  is  terminated  by  a  final  decree 
directing  a  divorce  with  or  without  costs,  and  which  contains  no  reservation  of 
a  right  to  the  wife  to  apply  for  alimony.  And  the  wife,  after  her  re-marriage  to 
another  husband,  in  conjunction  with  such  husband,  may  apply  to  the  court,  by 
petition,  for  an  order  giving  to  her  the  care  and  custody  of  a  child  of  the  first 
marriage,  without  reviving  the- suit.  (Cook  v.  Cook,  1  Barb.  Ch.  639.)  The  power 
given  to  the  court  of  chancery,  by  the  statute,  in  a  suit  for  a  divorce,  to  direct  as 
to  the  care  and  custody  of  the  children,  either  before  or  after  the  final  decree,  is 
a  mere  collateral  power.  (lb.)  The  object  of  the  statute,  in  giving  to  the  court 
of  chancery  the  power  to  direct  which  of  the  parties,  in'  suits  for  divorce,  shall 
have  the  care  and  custody  of  the  minor  children,  where  the  husband  is  the  g'uilty 
party,  was  not  to  gratify  the  wishes  of  the  parents,  but  to  protect  and  provide 
for  the  children  of  the  marriage.  (lb.)  The  exercise  of  this  discretion  by  the 
supreme  court  cannot  be  reviewed  by  the  court  of  appeals.  (Price  v.  Price,  55 
N.  Y.  656.) 

The  power  to  award  as  to  the  custody  of  children,  in  actions  for  divorce  between 
the  parents,  has  never  been  conferred,  by  law,  upon  the  court  of  common  pleas. 
(Matter  of  Be  Angelis,  1  Edm.  476 ;  S.  C.  1  Code  Rep.  N.  S.  349.) 

A  provision,  in  a  judgment  for  divorce,  awarding  to  the  wife  the  custody  of  the 
children,  ceases  to  operate  at  her  death  ;  and  the  father  becomes  entitled  to  their 
custody  again,  upon  that  event.     (Matter  of  Robinson,  17  Ab.  399,  note.) 
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SECTION    II. 

BILL   FOR  LIMITED   DIVORCE,    OR   SEPARATION. 

In  what  cases  proper.]  The  court  has  power  to  decree  a  separation 
from  bed  and  board  forever,  or  for  a  limited  time,  on  the  complaint  of  a 
[*Vol.  II,  261]  *married  woman,  in  the  following  cases:  1.  Between 
any  husband  and  wife,  inhabitants  of  this  state;  2.  "Where  the 
marriage  was  solemnized  or  took  place  within  this  state,  and  the 
wife  is  an  actual  resident  at  the  time  of  exhibiting  her  complaint ; 
3.  Where  the  marriage  took  place  out  of  this  state,  and  the  parties 
have  become,  and  remained,  inhabitants  of  this  state  at  least  one 
year,  and  the  wife  is  an  actual  resident  at  the  time  of  exhibiting  her 
complaint,  (o) 

If  the  wife  resides  in  this  state,  she  is  to  be  deemed  an  inhabitant 
thereof,  although  her  husband  may  reside  elsewhere. (p)  (30) 

(o)  1  E.  S.  146,  §  48,  (orig.  i  50.) 
(2>)  Id.  147,  5  55,  (orig.  §  57.) 


(30)  Separations  from  bed  and  board  forever,  or  for  a  limited  time,  are  author- 
ized by  the  laws  of  this  state,  in  cases  of  cruel  and  inhuman  treatment  by  the 
husband,  of  his  wife,  or  such  conduct  on  his  part  as  may  render  it  unsafe  for  her 
to  cohabit  with  him;  or  abandonment  of  the  wife  by  the  husband.  (Conklin  v. 
Conklin,  17  Ab.  20,  n. ;  Davies  v.  Davies,  55  Barb.  130;  S.  C.  37  How.  45.)  The 
cruel  and  inhuman  treatment  complained  of  need  not  consist  of  injury  to  the 
person  of  the  plaintiff.  The  unmerciful  beating-  of  a  child,  in  the  presence  of  its 
mother,  and  in  spite  of  her  entreaties,  is  such  an  injury  to  her  feelings  as  to  fall 
within  the  meaning  of  the  statute,  as  cruel  and  inhuman  treatment.  (Bihin 
v.  Bihin,  17  Ab.  19.)  There  must  be,  in  all  cases,  ill  treatment  and  personal 
injury,  or  a  reasonable  apprehension  of  personal  injury.  Words  of  menace, 
accompanied  by  a  probability  of  bodily  violence,  will  be  sufficient.  (Davis  v. 
Davis,  supra;  Whispell  v.  Whispell,  4  Barb.  219  ;  Bihin  v.  Bihin,  supra.)  But 
for  minor  instances  of  matrimonial  strife,  the  law  affords  no  relief.  (Conklin  v. 
Conklin,  17  Ab.  20,  n.) 

It  is  the  duty  of  the  wife  to  live  with  her  husband,  and  put  up  with  his  ill  nature 
and  petulance,  and  bear  with  his  infirmities,  if  she  can  do  so  with  safety  to  her 
person  and  without  great  personal  apprehension  and  discomfort ;  but  ill  treatment 
and  personal  injury  received  from  him,  or  a  reasonable  apprehension  of  personal 
injury,  in  case  she  continues  to  cohabit  with  him,  will  justify  her  in  leaving  him, 
and  entitle  her  to  a  divorce  from  bed  and  board.  (Davies  v.  Davies,  55  Barb.  130  ; 
S.  C.  37  How.  45.)  Acts  of  severe  personal  violence  inflicted  on  the  wife  by  the 
husband — such  as  choking  her  and  striking  her  on  the  temple,  with  his  fist,  thereby 
severing  the  temporal  artery,  and  endangering  her  life — have  been  held  sufficient 
grounds  for  a  divorce.     (lb.) 

The  former  court  of  chancery,  in  this  state,  had  no  jurisdiction  to  grant  divorces, 
independent  of  the  statutes  on  that  subject.  (Crain  v.  Cavana,  62  Barb.  109 ; 
Peugnet  v.  Phelps,  48  id.  566.) 
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It  will  be  observed,  the  above  section  of  the  revised  statutes  only 
authorizes  bills  to  be  filed  by  married  women — not  providing  for  the 
filing  of  a  bill  for  a  limited  divorce  by  the  husband.  And  by  the 
common  law,  the  court  of  chancery  had  no  power  to  decree  a  separa- 
tion on  the  complaint  of.the  husband.  But  by  the  12th  section  of  the 
act  of  1824,(5')  the  court  is  authorized  to  decree  a  separation  from  bed 
and  board,  on  the  complaint  of  the  husband.  And  it  has  been 
decided  that  the  act  of  1824  was  not  repealed  by  the  revised  statutes ; 
although  such  was  undoubtedly  the  intention  of  the  revisers,  (r)  The 
court,  therefore,  overruled  the  demurrer  of  the  wife  to  the  bill  filed 
by  the  husband  in  the  case  of  Perry  v.  Perry,  just  referred  to,  and 
ordered  her  to  put,  in  her  answer  to  the  bill  filed  by  her  husband  for 
a  separation. (31) 

Within  what  time  bill  to  be  filed.]  In  the  case  of  Burr  v.  Burr,(s)  the 
chancellor  held,  that  as  the  legislature  has  fixed  a  specific  limitation 
of  five  years  after  the  discovery  of  the  injury,  in  suits  for  divorce  on 
the  ground  of  adultery,  and  said  nothing  as  to  the  time  of  bringing 
suits  for  separation  on  the  ground  of  cruelty,  it  was  to  be  presumed 
they  intended  to  leave  the  latter  class  of  cases  to  the  discretion  of  the 
court,  and  the  general  limitation  as  to  suits  in  equity  not  otherwise 
provided  for ;  as  prescribed  by  the  52d  section  of  the  article  of  the 
revised  statutes  relative  to  the  time  of  commencing  suits  in  courts  of 
equity.     (2  R.  S.  302.) 

For  what  causes.]  Such  separations  may  be  decreed  for  the  follow- 
ing causes :  1.  The  cruel  and  inhuman  treatment  of  his  wife  by  the 
husband  ;  2.  Such  conduct  on  his  part  towards  her  as  may  render  it 
unsafe  and  improper  for  her  to  cohabit  with  him ;  3.  The  abandon- 
ment of  the  wife  by  the  husband,  and  his  refusal  or  neglect  to  pro- 
vide for  her.(£) 

*It  has  been  held  that  the  cruelty  which  will  entitle  [*Vol.  II,  262] 

(?)  Laws  Of  1821,  p.  249. 

(r)  Pern- -v.  Perry,  2  Paige,  501.    S.  C.  2 Barb.  Cb.  311. 

(s)   10  P;iige,  -20.    S.  C.  7  Hill,  207. 

(t)    2.  E.  8.  147,  §  iU,  (orig.  i  51.) 


(31)  To  sustain  a  bill,  by  a  husband,  against  his  wife,  for  a  separation  from  bed 
and  board,  under  the  provisions  of  section  12  of  the  act  of  1824,  (ch.  20,)  it  is  not 
sufficient  for  him  to  show  a  single  act  of  violence  on  her  part,  towards  him,  or 
even  a  series  of  such  acts  ;  so  long-  as  there  is  no  reason  to  suppose  that  he  will 
not  be  able  to  protect  himself,  and  his  family,  by  a  proper  exercise  of  his  marital 
power.  {Perry  v.  Perry,  1  Barb.  Ch.  516.)  It  is  material  that  the  husband  should 
establish  such  a  continued  course  of  bad  conduct  on  the  part  of  the  wife,  towards 
himself  and  those  who  are  under  his  protection  and  care,  as  to  satisfy  the  court 
that  it  is  unsafe  for  him  to  cohabit  or  live  with  her.   .  (lb.) 
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the  injured  party  to  a  decree  of  separation,  is  that  kind  of  conduct 
which  endangers  the  life  or  health  of  the  complainant,  and  renders 
cohabitation  unsafe. (u) 

Mere  austerity  of  temper,  petulance  of  manners,  rudeness  of  lan- 
guage, a  want  of  civil  attention,  or  even  occasional  sallies  of  passion, 
from  whatever  cause,  do  not  amount  to  legal  cruelty,  so  long  as  there 
is  no  threat  of  bodily  harm,  (a)  (32)  To  constitute  scmitia  of  the  civil 
law,  bodily  injury,  or  an  act  of  personal  violence,  is  not  necessary. 
It  is  made  out  if  there  be  a  series  of  unkind  treatment,  accompanied 
by  words  of  menace,  creating  a  reasonable  apprehension  that  bodily 
injury  may  result  unless  prevented.  Still  the  causes  for  apprehension 
must  be  weighty,  and  show  an  impossibility  that  the  duties  of  the 
married  life  can  be  discharged.(w) 

The  propensity  to  drink  to  intoxication  is  not  of  itself  a  ground  for 
a  limited  divorce.  If  the  consequences  of  intoxication  produce  bodily 
injury,  however,  or  endanger  the  wife's  personal  safety,  the  court  will 
interfere,  (a;) 

It  has  been  decided  by  the  assistant  vice-chancellor  of  the  first 
circuit,  that  to  authorize  a  decree  for  separation  under  the  3d  sub- 
division of  the  49th  section  of  the  statute,  there  must  be  proven  both 
an  abandonment  and  a  refusal  or  neglect  to  support  the  wife.(y) 

Condonation.]  The  chancellor  has  decided  that  the  principles  of 
the  English  decisions  respecting  condonation,  apply  with  full  force  to 
suits  in  this  state  for  separation  from  bed  and  board  for  cruel  treat- 

(«)  Perrv  v.  Perry,  supra. 

(«)  Mason  v.  Mason,  1  Edw.  278.     2  Kent's  Cora.  126.     Evans  v.  Evans,  1  Hagg.  Consist. 
Hep.  35. 
(h>)  Id.  lb.    2  Kent's  Com.  126. 
(x)  Id.  ib. 
(j/)  Ahronfeldt  v.  Ahrenfeldt,  1  Hoff.  Eep.  47. 


(32)  In  Pennsylvania,  mere  declarations,  refusals  to  cohabit,  and  a  single  act  of 
personal  indignity,  do  not  constitute  cruelty,  such  as  is  a,  ground  for  divorce. 
(Cutler  v.  Cutlei;  2  Brews.  511.)  Under  the  statute  of  that  state  providing  that  it 
shall  be  good  ground  for  divorce,  1.  That  the  husband  has,  by  cruel  and  barbarous 
treatment,  endangered  his  wife's  life ;  and,  2.  That  he  has  offered  such  indignities 
to  her  person  as  to  render  her  condition  intolerable  and  life  burdensome ;  it  is  not 
necessary  that  the  indignities  to  the  person  of  the  wife  should  be  of  such  a  charac- 
ter as  to  endanger  her  life.  (May  v.  May,  62  Pa.  St.  206.)  The  wilful  and  mali- 
cious declination,  by  a  wife,  to  accompany  her  husband  to  a  new  home,  without 
any  just  or  reasonable  cause,  is  an  act  of  "  desertion  "  within  the  sense  of  the 
divorce  law  of  that  state.  (Cutler  v.  Cutler,  2  Brews.  511.)  The  cause,  to  be  just 
or  reasonable,  must  not  be  a  solitary  instance  of  spleen  or  bad  manners,  but  must 
be  conduct  endangering  life  or  health.     (Ib.) 

In-  California,  acts  of  violence  to  the  person  of  the  wife,  sufficient  to  authorize  a 
divorce  on  the  ground  of  extreme  cruelty,  have  been  held  not  excused  by  the  fact 
that  the  wife  had  an  irascible  temper,  and  conducted  herself  improperly  towards 
the  husband.     (Eidenmuller  -v.  Eidenmuller,  37  Cal.  364.) 
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ment.  And  that,  according  to  those  principles,  former  injuries  would 
be  revived  by  subsequent  misconduct  of  a  slighter  nature  than  would 
have  been  necessary  to  constitute  original  cruelty  entitling  the  injured 
party  to  a  decree  of  separation,  (z)  And  his  honor  observes,  in  that 
case,  that,  in  most  cases  of  this  kind,  the  legal  cruelty  which  will 
form  a  sufficient  ground  to  justify  a  decree  of  separation,  consists  in  a 
continued  series  of  acts  of  ill  treatment ;  and  relief  could  seldom  be 
obtained,  in  any  case,  by  an  injured  wife,  if  her  continued  cohabita- 
tion, and  very  laudable  efforts  to  obtain  better  treatment  from  her 
husband,  for  the  future,  should  be  held  to  constitute  an  absolute  bar 
to  her  right  to  connect  his  last  ill  treatment  with  his  previous  acts  of 
violence  and  cruelty.  (33) 

*Next  friend.']  A  married  woman  cannot  file  a  bill  [*Vol.  II,  263J 
for  a  separation  in  her  own  name.  It  must  be  filed  in  the  name  of 
some  person  as  her  next  friend ;  otherwise  the  defendant  may  demur,  (a) 

The  163d  rule  requires  the  next  friend  to  be  a  responsible  person, 
who  shall  be  answerable  to  the  defendant  for  such  costs  as  may  be 
awarded  by  the  court,  if  it  shall  appear  the  suit  was  commenced  with- 
out any  reasonable  or  justifiable  cause. 

It  has  been  held  that  by  the  word  responsible,  in  the  rule,  is  meant 
that  the  next  friend  should  be  worth  at  least  §250  over  and  above  his 
debts. (6)  But  although  the  next  friend  is  irresponsible,  the  defendant 
is  not  entitled  to  have  the  bill  dismissed  in  the  first  instance.  The 
proceedings  on  the  part  of  the  complainant  will  be  stayed,  however, 
until  sufficient  security  for  costs  is  given,  or  a  responsible  person  is 
substituted  as  the  next  friend. (c)  And  if  such  security  is  not  given, 
or  substitution  made  within  a  reasonable  time,  the  bill  will  be  dis- 
missed.^) 

(«)  Burr  v.  Burr,  10  Paige,  20.    S.  C.  7  Hill,  207. 

(re)  Wood  v.  Wood,  2  Paige,  454.    8  Wend.  357.    Jones  v.  Jones,  2  Barb.  Ch.  146. 

(6)  Robertson  v.  Robertson,  3  Paige,  387. 

(c)  Id.  lb.     Lawrence  v.  Lawrence,  id.  269.    Fulton  v.  Rosevelt,  1  Paige,  181.    Pennington 
v.  Alvin,  1  Sim  &  Stn.  264. 

(d)  Lawrence  v.  Lawrence,  supra.    Fulton  v.  Rosevelt,  supra.    Camac  v.  Grant,  1  Sim.  348. 


(33)  Where  a  wife  continues  to  cohabit  with  her  husband,  after  such  cruel  and 
inhuman  treatment  as  would  justify  an  application  for  a  divorce,  such  cohabita- 
tion implies  a  forgiveness  of  such  treatment,  and  is  a  good  defence  to  an  action 
for  divorce  therefor.  But  any  further  ill  treatment  revives  the  former  grounds 
for  divorce,  and  brings  up  for  review  the  entire  married  life  of  the  parties. 
{Barnes  v.  Davies,  55  Barb.  130;  S.  C.  37  How.  45.) 

Condonation  of  cruelty  rests  on  an  implied  condition  of  future  conjugal  kindness ; 
and  immediate  unkindness — as  a  refusal  of  the  husband  to  speak  to  the  wife  for 
six  weeks,  though  living  with  her — is  a  sufficient  breach  thereof  to  revive  the 
light  to  maintain  an  action  for  the  original  offence.  {Bobbins  v.  Robbing,  100 
Mass.  150.) 
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Suing  in  forma  pauperis.]  Upon  a  proper  application,  the  wife  may- 
be permitted  to  file  a  bill  against  her  husband,  by  her  next  friend,  in 
forma  pauperis.  But  this  will  not  be  done  until  the  court  has  ascer- 
tained, by  the  report  of  a  master,  that  she  has  probable  cause  for  filing 
the  bill.(e) 

Bill.]  In  a  bill  for  a  separation  on  account  of  cruel  treatment,  the 
complainant  cannot  insert  a  charge  of  adultery,  and  ask  for  a  decree 
dissolving  the  marriage  contract,  if  that  charge  should  be  sustained. (/) 

The  bill  must  specify  particularly  the  nature  and  circumstances  of 
the  complaint  on  which  the  complainant  relies,  and  must  set  forth 
times  and  places  with  reasonable  certainty. (<f)  (34) 

The  bill  must  be  sworn  to  in  the  usual  manner  of  verifying  bills 
where  an  oath  is  required.(^) 

Defence.]  The  defendant  may  be  permitted  to  prove,  in  his  justifi- 
cation, the  ill  conduct  of  the  complainant ;  and  if  such  defence  is  estab- 
lished to  the  satisfaction  of  the  court,  the  bill  will  be  dismissed. (i)  (35) 

(e)   Robertson  v.  Robertson,  supra. 

(/)  Smith  v.  Smith,  4  Paige,  92. 

(g)  2  R.  S.  147,  }  50,  (ong.  J  52.)  Anon.  11  Ab.  231.  Johnson  v.  Johnson,  6  John.  Ch.  163. 
Mcintosh,  v.  Mcintosh,  12  How.  Pr.  289.  Henry  v.  Henry,  17  Ab.  411.  S.  C.  27  How.  Pr.  5. 
3  Rob.  614. 

(7t)  Rale  163. 

(i)   2  R.  S.  147,  }  51,  (orig.  §  53:) 


(34)  It  being  material,  to  sustain  a  bill  by  a  husband  against  his  wife,  for  a  sep- 
aration from  bed  and  board,  under  section  12  of  the  act  of  3824,  that  the  husband 
should  establish  such  a  continued  course  of  bad  conduct  on  the  part  of  the  ■wife, 
towards  himself  and  those  who  are  under  his  protection  and  care,  as  to  satisfy  the 
court  that  it  is  unsafe  for  him  to  cohabit  or  live  with  her,  it  is  not  impertinent  for 
him  to  state,  in  his  bill,  acts  of  violence  and  misconduct,  on  the  part  of  the  defend- 
ant, towards  the  plaintiff's  children,  and  other  members  of  his  family.  (Perry  v. 
Perry,  1  Barb.  Ch.  516.) 

A  decree  declaring  a  marriage  contract  void  cannot  be  granted,  on  a  complaint 
which  demands  no  other  relief  than  a  separation  from  bed  and  board;  unless  the 
defendant  has  answered.  ( Walton  v.  Walton,  32  Barb.  203 ;  S.  C.  20  How.  Pr. 
347  ;  S.  C.  sub  nom.  Anonymous,  11  Ab.  231.) 

(35)  The  defendant  may,  in  the  answer,  set  up  any  matter  which  would  be  a 
bar  to  a  separation.    (Rule  90,  Supreme  Court.) 

"Where  a  wife  continues  to  cohabit  with  her  husband  after  such  cruel  and  inhu- 
man treatment  as  would  justify  an  application  for  a  divorce,  such  cohabitation 
implies  a  forgiveness  of  such  treatment,  and  is  a  good  defence  to  an  action  for  a 
divorce  therefor.  But  any  further  ill  treatment  revives  the  former  grounds  for. 
divorce,  and  brings  up  for  review  the  entire  married  life  of  the  parties.  (Davies 
v.  Davies,  55  Barb.  130 ;  S.  C.  37  How.  45.) 

A  wife  commenced  an  action  for  divorce,  on  the  ground  of  cruelty,  and  the  de- 
fendant .put  in  a  general  denial,  and  set  up  the  defence  that  the  plaintiff  had  a, 
husband  by  a  former  marriage,  still  living,  and  that  the  said  farmer  marriage 
was  still  in  force  ;  and  demanded  that  a  decree  of  divorce  be  rendered  in  his 
favor,  on  that  ground.  The  referee  reported  that  the  plaintiff's  former  husband 
was  living  at  the  time  of  the  marriage  of  the  parties,  and  refused  to  grant  a 
divorce  to  either  party,  directing  a  judgment  against  the  plaintiff,  without  costs. 
Held,  that  the  report  was  insufficient  as  the  foundation  of  a  judgment  in  the  de- 
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Reference.]  If  the  bill  is  taken  as  confessed,  or  the  facts  charged  are 
admitted  by  the  answer,  the  complainant  may  apply,  on  any  regular 
motion  day  or  in  term,  upon  due  proof  of  the  regularity  of  the  pro- 
[*Vol.  II,  264]  *ceedings,  to  take  the  bill  as  confessed,  or  upon  the 
bill  and  answer,  for  a  reference  to  a  master  to  take  proof  of  the  mate- 
rial facts  charged  in  the  bill,  and  to  report  such  proof  to  the  court, 
.with  his  opinion  thereon. (k)  (36) 

(k)  Rule  164. 


fendant's  favor,  annulling  the  marriage  ;  even  upon  the  default  of  the  plaintiff,  at 
the  hearing.     (Linden  v.  Linden,  36  Barb.  61.) 

In  an  action  by  a  wife,  for  a  divorce  on  the  ground  of  cruelty,  the  husband  may 
allege,  in  his  answer,  the  provocation  given  by  the  wife,  which  led  to  the  alleged 
cruelty.  (Devaismes  v.  Devaismes,  3  Code  R.  124.)  In  such  an  action,  the  adyZ- 
tery  of  the  plaintiff  cannot  be  set  up  as  a  defence,  or  as  a  counterclaim.  A  claim 
for  an  absolute,  and  one  for  a  limited,  divorce  cannot  be  tried,  in  the  same  action. 
(Henry  v.  Henry,  17  Ab.  411 ;  S.  C.  27  How.  5 ;  3  Rob.  614.  See  MeNamara  v. 
MeNamara,  9  Ab.  18  ;  S.  C.  2  Hilt.  547  ;  Mcintosh  v.  Mcintosh,  12  How.  Pr.  289  ; 
Terhune  v.  1'erhune,  40  How.  258.) 

In  an  answer  to  a  bill  for  a  separation  from  bed  and  board  on  the  ground  of 
cruel  treatment,  the  defendant,  although  he  denies  the  charge  in  the  bill,  may  set 
up  recriminating  charges  of  misconduct  on  the  part  of  the  plaintiff.  (Hopper  v. 
Hopper,  11  Paige,  46.)  In  such  an  action  it  is  important  for  the  court  to  know 
what  has  been  the  plaintiff's  conduct  towards  the  defendant,  to  enable  it  to  decide 
whether  the  case  is  a  proper  one  for  a  decree  of  separation.  And  it  seems  that 
the  defendant  may,  in  his  answer,  show  any  misconduct  on  the  part  of  the  wife, 
which  was  calculated  to  irritate  and  provoke  him,  excite  his  jealousy,  or  alienate 
his  affections  from  her,  without  thereby  rendering  his  answer  impertinent.  (lb.) 
Nothing  will  be  considered  as  impertinent,  in  such  an  answer,  which  in  any  event 
will  be  material  to  the  defendant,  either  as  an  absolute  defence  to  the  suit,  or  in 
relation  to  the  question  of  costs,  or  the  amount  of  alimony  to  be  allowed,  if  the 
plaintiff  succeeds  in  obtaining  a  decree  for  separation.     (lb.) 

No  matter  how  reprehensible  the  conduct  of  the  wife  may  have  been,  it  will  not 
justify  the  husband  in  resorting  to  acts  of  violence  which  endanger  her  life  or 
health,  and  render  it  unsafe  for  her  to  cohabit  with  him.  (Terhune  v.  Terhune, 
40  How.  258.) 

The  husband  may  have  a  decree  for  separation  a  mensa  et  thoro,  by  way  of 
affirmative  relief,  in  an  action  brought  against  him  for  a  like  decree  by  the  wife. 
(MeNamara  v.  MeNamara,  2  Hilt.  547 ;  S.  C.  9  Ab.  18.) 

(36)  If  the  defendant,  in  an  action  brought  to  obtain  a  separation,  fails  to 
answer  the  complaint,  or  if  the  facts  charged  in  the  complaint  are  not  denied  in 
the  answer,  the  court  to  which  the  application  is  made  for  judgment,  must  order 
a  reference  to  take  proof  of  all  the  material  facts  charged  in  the  complaint.  But 
the  court  can  in  no  case  order  the  reference  to  a  referee  nominated  by  either 
party.     (Rule  87,  Supreme  Court.) 

On  a  reference  to  take  proof  of  the  facts  charged  in  a  complaint  for  separation 
or  limited  divorce,  the  examination  of  the  plaintiff,  on  oath,  may  be  taken  as  to 
any  cruel  or  inhuman  treatment  alleged  in  the  complaint,  which  took  place  when 
no  witnesses  were  present  who  are  competent  to  testify  to  the  facts  on  such  refer- 
ence.    (Rule  89,  Supreme  Court.) 

In  an  action  for  a  limited  divorce,  husband  and  wife  are  competent  .witnesses 
against  each  other.     (P.  v.  P.  24  How.  197 ;  Bihin  v.  Bihin,  17  Ab.  19,  28,  n.) 

After  a  bill,  filed  by  the  husband  against  his  wife  for  a  separation,  has  been 
taken  as  confessed,  the  charges  therein  are  to  be  taken  as  true,  for  the  purposes 
of  the  suit,  so  far  as  relates  to  alimony,  or  to  an  allowance  for  the  expenses  of  the 
defence.  The  reference  to  a  master  in  such  a  case  is  only  to  satisfy  the  conscience 
of  the  court  that  there  is  no  collusion  between  the  parties,  and  not  to  protect  the 
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The  master,  upon  such  reference,  may  take  the  examination  of  the 
complainant  on  oath  as  to  any  cruel  or  inhuman  treatment  alleged  in 
the  bill,  which  took  place  when  no  witnesses  were  present  who  are 
competent  to  testify  to  the  facts  on  such  reference. (I) 

Proofs.]  If  the  defendant  puts  in  an  answer  denying  the  allega- 
tions of  the  bill,  an  issue  may  be  applied  for  in  the  usual  manner.(37) 
If  this  is  not  done,  the  proofs  are  to  be  taken  before  an  examiner  as 
in  other  cases. 

Hearing  and  decree.]  No  decree  for  a  separation  or  limited  divorce 
can  be  made  of  course  by  the  default  of  a  defendant,  or  in  consequence 
of  his  neglect  to  appear  at  the  hearing,  or  by  consent.(m)  (38) 

The  cause  is  to  be  heard  at  a  stated  term  of  the  court,  after  the  trial 
of  a  feigned  issue,  or  upon  the  coming  in  of  the  master's  report. (n) 

Upon  decreeing  a  separation,  the  court  may  make  such  further 
decree  as  the  nature  and  circumstances  of  the  case  may  require,  and 
may  make  such  order  and  decree  for  the  suitable  support  and  main- 
tenance of  the  wife  and  her  children,  or  any  of  them,  by  the  husband, 
or  out  of  his  property,  as  may  appear  just  and  proper.(o)  And 
although  a  decree  for  separation  from  bed  and  board  be  not  made,  the 
court  may  make  such  order  or  decree  for  the  support  and  mainte- 

(Z)    Enlel86. 

(m)  Rule  170. 

(«)  Idem. 

(d)  2  E.  S.  147,  §  52,  (orig.  S  54.) 


rights  of  the  defendant.  And  even  if  the  plaintiff  should  fail  to  establish,  by  legal 
evidence,  the  facts  charged  in  the  bill,  the  defendant  will  not  be  entitled  to  a 
decree  for  costs,  upon  a  dismissal  of  the  bill  under  suchcircumstances.  (Perry  v. 
Perry,  2  Barb.  Ch.  2S5.)  Where,  upon  such  »  reference,  the  defendant  admits  the 
charges  in  the  bill  to  be  true,  either  by  answer  or  by  suffering  the  bill  to  be  taken 
as  confessed  for  want  of  an  answer,  such  defendant  may  appear  and  cross-examine 
the  plaintiff's  witnesses,  and  may  produce  witnesses  to  disprove  the  charges  in 
the  bill.  For  the  rights  of  the  defendant  are  the  same,  upon  such  a  reference, 
where  the  charges  in  the  bill  are  all  admitted  in  the  answer,  as  where  they  ai-e 
admitted  by  neglecting  to  answer.  (lb.)  But  when  the  wife  is  the  defendant,  if 
she  attends  upon  the  reference  and  cross-examines  the  plaintiff's  witnesses,  such 
cross-examination  must  be  at  her  own  expense,  and  not  at  the  expense  of  her  hus- 
band. Nor  is  the  master  bound  to  take  testimony  for  the  defendant  without  com- 
pensation,    (lb.) 

(37)  If  an  issue  be  taken,  upon  the  defendant's  answer,  it  must  be  tried  at  the 
same  time,  and  in  the  same  manner,  as  other  issues  of  fact  in  the  case.  (Rule  90, 
Supreme  Court.) 

(38)  Rule  92,  Supreme  Court.  Every  such  cause  must  be  heard  after  the  trial 
of  the  issue,  or  upon  the  coming  in  of  the  proofs,  at  a  special  term  of  the  court, 
(lb.) 

In  Johnson  v.  Coleman,  (23  Wis.  452,)  a  decree  of  divorce  for  desertion  by  the 
wife  was  annulled  after  the  death  of  the  husband,  for  false  representations  made 
by  him  in  obtaining  service  by  publication,  when  personal  service  could  have 
been  had ;  it  appearing,  also,  that  the  separation  was  voluntary,  under  written 
articles. 
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nance  of  the  wife  and  her  children,  or  any  of  them,  by  the  husband, 
or  out  of  his  property,  as  the  nature  of  the  case  renders  suitable  and 
proper.(p) 

After  a  decree  for  a  separation  forever,  or  for  a  limited  period,  has 
been  pronounced,  it  may  be  revoked  at  any  time  by  the  same  court  by 
which  it  was  pronounced,  under  such  regulations  and  restrictions  as 
the  court  may  impose,  upon  the  joint  application  of  the  parties,  and 
upon  their  producing  satisfactory  evidence  of  their  reconciliation.^) 

Whenever  the  court  shall  make  an  order  or  decree  requiring  a  hus- 
band to  provide  for  the  maintenance  of  his  children,  or  for  an  allow- 
ance to  his  wife,  the  court  may  require  him  to  give  reasonable  security 
for  such  maintenance  and  allowance.  Upon  his  neglect  or  refusal  to 
give  the  security,  or  upon  default  in  paying  the  amount,  the  court  may 
sequester  his  personal  estate,  and  the  rents  and  profits  of  his  real 
estate,  and  may  appoint  a  receiver,  and  apply  the  funds  towards  such 
[*Vol.  II,  265]  ^maintenance  and  allowance  as  shall  from  time  to 
time  seem  just  and  reasonable. (r) 

Orders  for  custody  and  education  of  children.]  The  statute  also  directs, 
that  in  a  suit  brought  by  the  wife  for  a  separation,  the  court  may,  dur- 
ing the  pendency  of  the  cause,  or  at  the  final  hearing,  or  afterwards, 
as  occasion  may  require,  make  such  order  as  between  the  parties,  for 
the  custody,  care,  and  education  of  the  children  of  the  marriage,  as 
may  seem  necessary  and  proper ;  and  may  at  any  time  thereafter 
annul,  vary,  or  modify  such  order,  (s) 


SECTION    III. 

ALIMONY  AND   EXPENSES. 

When  allowed.']  It  is  provided  by  statute,  that  in  every  suit  brought, 
either  for  a  divorce  or  for  a  separation,  the  court  may  in  its  discretion, 
require  the  husband  to  pay  any  sums  necessary  to  enable  the  wife  to 
carry  on  the  suit,  during  its  pendency.  And  it  may  decree  costs 
against  either  party,  and  award  execution  for  the  same.     Or  it  may 

(p)  2  E.  S.  147,  §  53,  (orig.  f  55.) 
(q)  Id.  ib.  i  54,  (orig.  j  56.) 
(r)  2  K.  S.  148,  j  58,  (orig.  i  60.) 
(s)   Id.  ib.  S  57,  (orig.  §  59.) 
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direct  such  costs  to  be  paid  out  of  any  property  sequestered,  or  in  the 
power  of  the  court,  or  in  the  hands  of  a  receiver.(i)  (39) 

U)   2  E.  S.  148,  §  56,  (orig.  S  58.) 

(39)  Alimony  and  expenses  ;  when  allowed. 

Where  an  action  for  divorce  is  pending-,  a  wife  may,  in  a  proper  case,  obtain  an 
order  that  her  husband  furnish  her  with  means  for  carrying  it  on.  But  when  the 
wife  is  plaintiff  in  such  an  action,  and  has  either  discontinued  it  or  been  defeated, 
and  judgment  has  been  rendered  against  her,  neither  she  nor  her  attorney  or 
counsel  can  have  any  claim  against  the  husband  for  costs  or  expenses  of  the  suit. 
(Phillips  v.  Siminons,  20  How.  Pr.  342 ;  S.  C.  11  Ab.  287 ;  Melton  v.  PemlMmi, 
IS  Conn.  417  ;  Dorsey  v.  Goodenow,  Wright,  120  ;  Wing  v.  Hurlbert,  15  Verm.  607.) 

The  allowance  of  alimony  during  the  pendency  of  an  action  for  divorce,  is  a 
matter  of  discretion  with  the  court.  (Griffin  v.  Griffin,  23  How.  189  ;  S.  C.  21  id. 
364  ;  Strong  v.  Strong,  5  Rob.  612 ;  Jones  v.  Jones,  2  Barb.  Ch.  146.) 

The  general  rule  is  to  award  alimony  in  all  cases,  and  almost  as  a  matter  of 
course,  where  a  substantial  defence  is  disclosed,  and  not  to  try  the  merits  upon 
conflicting  affidavits.  (Leslie  v.  Leslie,  6  Ab.  N.  S.  193,  205  ;  Fowler  v.  Foiuler,  4 
Ab.  412  ;  Williams  v.  Williams,  3  Barb.  Ch.  62S  ;  Hallock  v.  Hallock,  4  How.  Pr. 
160;  Strong  v.  Strong,  1  Ab.  1ST.  S.  233)  But  the  application  will  be  denied 
where  the  wife  is  shown  to  be  living,  and  to  have  been  for  a  long  time  living  in 
open  and  notorious  adultery  with  another  person.  (Griffin  v.  Griffin,  23  How.  189.) 
So  where  it  appears  that  the  defendant  lived  a  life  of  prostitution  before  her 
marriage,  and  has  since  been  guilty  of  repeated  adulteries.  (Koc/c  v.  Kock,  42 
Barb.  515.)  Nor  will  an  order  for  alimony  be  made  when  the  court  is  satisfied 
that  the  defendant  is  in  the  wrong,  or  has  no  reasonable  ground  of  defence. 
(Strong  v.  Strong,  5  Rob.  612 ;  S.  C.  1  Ab.  N.  S.  358.)  Or  where,  the  wife  being 
plaintiff,  the  facts  presented  show  but  little  right  to  ultimate  relief.  (Carpenterw 
Carpenter,  19  How.  Pr.  539.)  So,  where  the  motion  for  alimony  and  an  allowance 
for  expenses  is  made  by  the  plaintiff  on  a  charge  of  adultery  based  upon  informa- 
tion and  belief,  and  such  charge  is  positively  denied  by  the  defendant  and  is  not 
sustained  on  the  part  of  the  plaintiff,  by  affidavits,  the  motion  will  be  denied. 
(Monk  v.  Monk,  7  Rob.  153.)  An  affidavit,  by  the  plaintiff,  showing  general 
admissions  of  guilt  made  to  her  by  the  defendant,  coupled  with  a  denial  of  the 
specific  act  of  adultery  charged  in  the  complaint,  is  not  sufficient  to  show  that 
there  is  any  reasonable  expectation  of  her  succeeding  upon  the  charges  of  adul- 
tery made  by  her,  or  to  entitle  her  to  the  order.  She  must  sustain  her  action 
upon  the  specific  charges  contained  in  her  complaint.     (lb.) 

To  entitle  the  plaintiff  to  alimony  and  counsel  fees  in  an  action  for  divorce  for 
cruel  and  inhuman  treatment,  she  must  make  it  appear  that  she  has  been  injured, 
and  present  a  meritorious  cause  of  action.  (Solomon  v.  Solomon,  3  Rob.  669 ;  S.  C. 
28  How.  218  ;  Bonbon  v.  Bonbon,  3  Rob.  715.)  Mere  allegations  of  abandonment, 
generally,  and  of  neglect  or  refusal  to  support,  are  not  sufficient  whereon  to  found 
a  motion  for  alimony,  where  such  allegations  are  denied.  (lb.)  And  where  the 
wife  has  received  a  certain  sum  "in  full  satisfaction  for  her  support  and  mainte- 
nance, and  of  all  alimony  whatsoever,"  she  has  no  longer  any  claims  upon  her  hus- 
band, without  making  restitution  of  what  she  has  so  received.  (McBonvugh  v. 
McBonough,  26  How.  193.) 

Previous  to  the  final  decree,  the  court  should  interfere  with  the  husband's  prop- 
erty with  great  caution,  and  deal  it  out  to  the  wife  much  more  sparingly  than  it 
would  be  proper  to  do  after  the  termination  of  the  suit.  If  the  wife  has  sufficient 
property  to  defray  the  expenses  of  the  suit  and  support  herself  pending  the  litiga- 
tion, the  husband  should  not  be  called  upon  personally  to  advance  anything  until 
that  property  is  exhausted.  (Morrell  v.  Mori-ell,  2  Barb.  480 ;  Lawrence  v.  Law- 
rence, 3  Paige,  217;  Osgood  v.  Osgood,  2  id.  624.  And  see  Hoffman,  v.  Hoffman, 
7  Rob.  474.) 

In  a  suit  for  a  limited  divorce,  no  order  for  the  support  and  maintenance  of  the 
plaintiff  can  be  made,  where  she  has  failed  to  establish  either  of  the  grounds  or 
causes  required  by  the  statute,  to  authorize  a  judgment  for  separation  from  bed 
and  board.     (Atwater  v.  Atwater,  36  How.  431  ;  S.  C.  53  Barb.  621.) 

In  an  action  for  divorce  on  the  ground  of  adultery,  brought  against  the  wife,  if 
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she  merely  sets  up  in  general  terms,  an  affirmative  defence,  such  as  recrimination, 
upon  information  and  belief,  unsupported  by  affidavit,  alimony  and  counsel  fees 
will  be  denied  her,  in  the  discretion  of  the  court.  But  if  the  answer  goes  further, 
and  charges,  positively,  that,  long  after  the  marriage,  the  husband  committed 
adultery,  and  by  reason  thereof,  communicated  a  venereal  disease  to  the  wife,  the 
case  comes  within  the  rule  which  allows  a  wife  counsel  fees  and  alimony,  when 
she  swears  positively  to  allegations  constituting  an  affirmative  defence.  (Clark  v. 
Clark,  7  Rob.  284  ;  Strong  v.  Strong,  5  id.  612.) 

After  an  allowance  has  been  made,  to  a  wife,  for  alimony,  her  delay,  in  pro- 
secuting the  suit,  will  be  ground  for  discontinuing  {he  allowance.  (Fowler  v. 
Fowler,  4  Ab.  411.) 

It  is  a  good  ground  of  opposition  to  an  application  for  alimony,  or  for  an  allow- 
ance for  the  expenses  of  the  plaintiff,  in  carrying  on  a  suit  against  her  husband, 
for  a  divorce  or  a  separation,  that  the  bill  is  so  defective,  either  in  form  or  sub- 
stance, as  to  be  bad  on  demurrer.  (Rose  v.  Rose,  11  Paige,  166.)  "Where  the 
husband,  after  the  alleged  adultery  charged  against  him  in  the  bill  of  his  wife, 
secured  one-half  of  his  property  to  his  wife,  by  a  voluntary  arrangement  between 
them,  for  the  use  of  herself  and  two  of  his  children,  reserving  the  other  half  for 
the  use  of  himself  and  five  other  children ;  held,  that  the  wife  was  not  entitled  to 
an  allowance  for  alimony,  or  for  the  purpose  of  cai-rying  on  the  suit  against  her 
husband  ;  unless  she  and  her  trustee  either  surrendered,  or  offered  to  surrender, 
the  voluntary  settlement  made  upon  her  by  her  husband.     (lb.) 

In  suits  for  divorce,  the  allowance  for  ad  interim  alimony,  and  for  the  expenses 
of  defending  the  suit,  is  not  confined  to  cases  in  which  both  parties  admit  the 
original  marriage  to  have  been  legal.  But  where  the  wife  files  a  bill  against  her  re- 
puted husband,  to  annul  the  marriage  on  the  ground  of  impotence,  or  for  any  other 
cause  which  goes  to  the  legality  of  the  marriage  originally,  it  seems  the  allega- 
tions in  her  bill  will,  be  taken  to  be  true  as  against  herself,  when  she  applies  for 
an  allowance  for  alimony,  or  for  expenses.  (North  v.  North,  1  Barb.  Ch.  241.) 
Where  the  husband  files  a  bill  against  his  reputed  wife,  admitting  that  he  was  in 
fact  married  to  the  defendant,  but  alleging  such  marriage  to  have  been  illegal  or 
void,  if  the  facts  stated  in  the  bill,  on  which  the  supposed  illegality  or  invalidity 
of  the  marriage  depends,  are  denied  by  the  defendant  on  oath,  she  is  entitled  to 
ad  interim  alimony,  and  to  an  allowance  for  the  expenses  of  the  suit.  (lb.)  The 
allowance  of  ad  interim  alimony  does  not  depend  wholly  upon  the  statute,  but 
upon  the  practice  of  the  court  as  it  existed  before  the  statute.  (lb.)  Where  a 
husband  files  a  bill  against  his  wife,  to  annul  the  marriage  upon  the  ground  that 
she  had  another  husband  living  at  the  time  of  her  marriage  with  trim,  which  fact 
is  denied  by  the  defendant  in  her  answer,  she  is  entitled  to  ad  interim  alimony, 
and  to  an  allowance  from  the  plaintiff  to  enable  her  to  defend  the  suit.     (lb.) 

It  is  not  a  matter  of  right,  under  all  circumstances,  for  a  wife  who  has  com- 
menced a  suit  for  a  divorce  or  for  a  separation,  to  require  the  court  to  direct  an 
allowance  to  be  paid  to  her  by  the  defendant,  for  the  purpose  of  defraying  the 
expenses  of  the  suit.-  Nor  is  it  a  matter  of  right  that  she  should  be  allowed  her 
ad  interim  alimony  in  all  cases.  The  legislature  has  left  the  allowance  of  both  to 
the  sound  discretion  of  the  court.  (Jones  v.  Jones,  2  Barb.  Ch.  146.)  "Where  it  is 
probable,  however,  that  the  wife  may  succeed,  especially  in  a  suit  for  a  divorce 
on  the  ground  of  the  adultery  of  the  husband,  in  which  the  wife  is  allowed  to 
prosecute  in  her  own  name,  and  where  it  appears  that  she  is  entirely  destitute  of 
the  means  of  carrying  on  her  suit,  it  is  almost  a  matter  of  course  to  require  the 
husband  to  make  her  a  reasonable  allowance,  according  to  his  ability,  for  the 
necessary  expenses  of  the  suit,  (lb.)  It  is  also  a  matter  of  course,  in  such  a 
case,  to  require  the  husband  to  furnish  her  with  the  necessary  clothing  and  sus- 
tenance during  the  pendency  of  the  suit,  if  he  is  able  to  do  so.  (lb.)  The  same 
general  principles  are  applicable  to  suits  brought  by  the  wife  against  the  husband 
for  a  separation  from  bed  and  board,  on  the  ground  of  cruel  treatment,  or  of  aban- 
donment. But  in  this  class  of  cases  the  wife  cannot  institute  a  suit  against  her 
husband  without  the  assistance  of  a  responsible  person,  as  her  next  friend,  who  is 
to  be  answerable  to  the  defendant  for  the  costs  of  the  litigation,  if  the  plaintiff 
fails  in  the  suit.  And  the  court,  in  cases  of  this  nature,  will  not  direct  an  advance 
to  be  made  to  the  wife,  or  to  the  next '  friend,  for  the  purpose  of  carrying  on  the 
suit,  or  for  alimony  pendente  lite,  where  there  is  no  probability  that  the  plaintiff 
will  be  able  to  succeed  in  her  suit.     (lb.) 

Where  »  bill  is  filed  by  the  husband,  against  his  wife,  for  a,  divorce  on  the 
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ground  of  adultery,  and  the  adultery  is  denied  on  oath,  the  court  has  the  power 
to  direct  the  husband  to  pay  her  a  specified  sum  for  her  traveling  expenses  and 
hoard,  if  it  is  shown  that  her  health  is  such  as  to  render  it  apparently  necessary, 
for  the  preservation  of  her  life,  that  she  should  spend  the  winter  in  a  milder  cli- 
mate.    (Gerard  v.  Gerard,  2  Barb.  Ch.  72.) 

After  a  bill,  filed  by  a  husband  against  his  wife,  for  a  separation,  has  been 
taken  as  confessed,  the  charges  therein  are  to  be  taken'  as  true,  for  the  purposes 
of  the  suit,  so  far  as  relates  to  alimony,  or  to  an  allowance  for  the  expenses  of  the 
defence.  (Perry  v.  Perry,  2  Barb.  Ch.  285.)  But  in  granting  a  decree  for  a  sep- 
aration, under  the  act  of  1824,  in  favor  of  the  husband,  against  the  wife,  the  court 
has  no  power  to  direct  the  husband  to  pay  to  his  wife  an  allowance  for  her  sup- 
port.    (S.  C.  id.  311.) 

The  court  being  authorized  to  impose  such  terms  as  it  thinks  proper,  upon  a, 
defendant  applying  to  open  a  decree  obtained  against  him,  for  want  of  appearance 
after  personal  service  of  subpoena,  as  a  condition  of  opening  the  decree,  it  may 
require  a  husband,  in  a  suit  against  him  by  his  wife,  for  a  divorce,  to  give  secu- 
rity for  the  payment  -of  ad  interim  alimony  to  her,  'pendente  lite,  as  well  as  an 
allowance  for  the  necessary  expenses  of  the  suit,  before  it  will  open  the  decree. 
(Gerard  v.  Gerard,  2  Barb.  Ch.  73.) 

Where  a  wife,  who  is  the  defendant  in  a  suit  for  a  divorce,  applies  for  an  allow- 
ance for  ad  interim  alimony,  and  for  the  expenses  of  her  defence,  upon  a  positive 
affidavit  that  she  is  innocent  of  the  adultery  charged,  proof  that  the  husband  has 
recovered  a  verdict  in  an  action  of  crim.  con.  against  the  alleged  paramour  of  the 
wife,  is  no  defence  to  the  application  ;  such  proof  not  being  even  presumptive  evi- 
dence of  the  fact  of  adultery,  as  against  her.  ( Williams  v.  Williams,  3  Barb.  Ch. 
628.) 

In  an  action  to  obtain  a  decree  declaring  the  marriage  of  the  plaintiff  with  the 
defendant  void,  on  the  ground  that,  at  the  time  of  such  marriage,  the  defendant 
had  a  husband  living,  from  whom  she  had  never  been  divorced,  if  those  facts  are 
admitted  by  the  answer,  the  court  ought  not  to  grant  her  alimony  and  a  counsel 
fee ;  it  being  evident  from  the  beginning,  that  the  plaintiff  was  not  the  husband 
of  the  defendant,  and  not  bound  to  support  her,  or  pay  her  counsel  fees.  (Apple- 
ton  v..  Warner,  51  Barb.  270.) 

The  court  has  power,  in  an  action  by  a  wife  for  a  decree  of  separation,  from  her 
husband,  to  grant  an  additional  allowance,  by  way  of  counsel  fee  to  the  plaintiff's 
attorney,  for  past  services,  on  the  hearing  of  a  motion  by  the  defendant  for  an 
order  to  discontinue  and  settle  the  action,  after  the  parties  have  agreed  upon  a 
settlement ;  and  it  may  include  such  allowance  in  the  final  decree.  (Green  v. 
Green,  40  How.  465 ;  S.  C.  39  id.  360 ;  3  Daly,  358.) 

In  an  action  by  a  wife  against  her  husband,  for  a  divorce  on  the  ground  of  adul- 
tery, if  the  adultery  is  prima  facie  established  upon  an  application  by  her  for  an 
order  compelling  him  to  pay  her  an  allowance  for  her  support  and  suit-money, 
and  it  appears  that  it  is  his  duty  wholly  or  partially  to  support  her,  out  of  his  income 
or  earnings,  he  will  be  compelled  to  pay  her  a  suitable  allowance  for  that  pur- 
pose, during  the  progress  of  the  suit,  if  she  has  no  income  of  her  own.  (Hoffman 
v.  Hoffman,  1  Rob.  474.)  Even  where  the  wife  is  a  professional  musician,  and 
has  been  in  the  habit  of  earning  enough  to  support  herself,  and  is  still  able  to  do 
so,  and  the  husband  is  in  the  same  condition,  if  it  appears  that  she  is  rapidly  con- 
suming, for  her  necessary  support,  the  remnant  of  her  former  earnings,  and  is 
wholly  unable  to  obtain  employment,  while  he  is  earning  more  than  is  necessary 
for  his  present  subsistence,  an  order  will  be  made,  requiring  him  to  contribute  a 
reasonable  sum,  out  of  his  earnings,  for  her  support  and  expenses.     (lb.) 

It  is  a  general  rule  that  when,  in  an  action  against  a  wife,  for  a  divorce,  she,  by 
her  answer,  either  denies  her  guilt,  or  sets  up  affirmative  defences — such  as  for- 
giveness, or  recrimination — or  does  both,  counsel  fees  and  alimony  will  be  allowed 
her.  (Strong  v.  Strong,  5  Rob.  612 ;  S.  C.  1  Ab.  N.  S.  358.)  But  where  the 
answer  of  the  wife,  denying  her  guilt,  is  not  sworn  to,  and  her  supplementary 
answer,  setting  up  recriminatory  charges,  is  sworn  to  on  information  and  belief, 
only,  an  application  for  alimony,  made  before  trial,  should  be  denied.  If,  how- 
ever, she  brings  the  positive  affidavits  of  those  who,  of  their  own  knowledge, 
know  the  facts  constituting  the  recriminatory  charges,  alimony  and  counsel  fees 
will  be  allowed,  although  the  husband  denies  the  charges  against  him,  under 
oath.  (lb.)  Although  the  wife  neither  swears  to  her  innocence,  nor,  having  set 
up,  as  an  affirmative  defence,  recriminatory  charges  on  information  and  belief, 
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which  are  denied  on  oath  by  the  husband,  brings,  to  support  those  allegations, 
affidavits  of  witnesses  who  know  the  facts,  yet  an  application  for  alimony  and 
counsel  fees,  made  after  a  jury  trial  of  issues  framed  in  such  action,  which  resulted 
in  a  disagreement  of  the  jury,  should  be  allowed.  (lb.)  Consent  to  a  reference, 
in  a  divorce  suit,  ought  not  to  be  made  a  condition  of  granting  the  application  of 
a  wife  for  alimony  and  counsel  fees,  to  enable  her  to  conduct  her  defence,  and 
support  herself  pending  the  litigation.  She  ought  not  to  be  forced  to  forego  her 
right  to  a  trial  by  jury  on  account  of  such  application,     (lb.) 

Where  alimony  has  been  granted  to  the  wife,  and  fees  ordered  to  be  paid  to  her 
counsel,  pending  a  suit  for  a  divorce,  and  the  bill  is  subsequently  dismissed  with- . 
out  trial,  the  order  for  alimony  will  be  rescinded,  but  not  that  for  the  fees  of 
counsel.     ( Weaver  v.  Weaver,  33  Ga.  172.) 

In  an  action  brought  by  a  husband  against  the  wife,  to  have  the  marriage 
declared  void  by  reason  of  her  former  marriage,  the  court,  upon  the  final  hearing 
and  a  decision  in  favor  of  the  wife,  has  power  to  award  her  extra  expenses  and 
counsel  fees,  beyond  the  taxable  costs.  (Griffin  v.  Griffin,  47  N.  Y.  134.)  And 
if  the  amount  awarded  is  not  so  excessive  as  to  be  beyond  the  scope  of  a  legal  dis- 
cretion, the  court  of  appeals  will  not  interfere  with  the  allowance,  on  appeal.    (lb.) 

An  order,  in  an  action  for  divorce,  requiring  the  husband  to  pay  a  sum  neces- 
sary to  enable  the  wife  to  carry  on  the  suit,  to  be  used  for  »  specific  purpose  in 
the  suit,  instead  of  for  the  purposes  of  the  suit,  generally,  is  proper.  (Schloemer 
v.  Schloemer,  49  N.  Y.  82.) 

Alimony  and  an  allowance  for  expenses  will  not  be  granted,  in  an  action  for 
divorce,  brought  by  one  claiming  to  be  a  wife,  where  marriage,  in  fact,  is  denied 
by  the  answer,  until  the  actual  existence  of  the  marital  relation  is  proved  to  the 
satisfaction  of  the  court,  or  is  admitted.  The  court,  however,  is  not  limited  to  the 
allegations  of  the  complaint  and  the  denials  of  the  answer.  If  other  legitimate 
proofs  are  submitted  which  make  out,  in  the  judgment  of  the  court,  a  fair  pre- 
sumption of  the  fact  of  marriage,  it  has  power  to  make  the  allowances.  (Brinkley 
v.  Brinldty,  50  N.  Y.  184.)  For  the  purposes  of  temporary  alimony,  it  is  not 
necessary  that  the  fact  of  marriage  be  so  conclusively  established  as  will  be 
required  for  permanent  alimony,  or  other  ultimate  purposes  of  the  action.  If 
the  putative  wife  make  out  a  reasonably  plain  case  of  the  existence  of  the  marital 
relation,  she  should  be  furnished  with  the  means  of  temporary  support  and  of 
conducting  the  suit,  until  the  truth  or  falsity  of  her  allegations  can  be  ascertained 
by  the  proofs  formally  taken,  in  the  case.  (lb.)  Where,  therefore,  upon  an  appli- 
cation for  temporary  alimony  and  an  allowance  for  expenses,  the  facts  undisputed 
are  such  as  that,  from  them,  a  presumption  arises  that  the  parties  were  married, 
so  that  the  affirmative  rests  upon  the  defendant  to  repel  that  presumption,  the 
court  has  jurisdiction  and  power  to  grant  the  application,  although  marriage  in 
fact  is  denied,  and  the  opposing  papers  show  facts  irreconcilable  with  the  exist- 
ence thereof,  or  of  matrimonial  cohabitation.  (lb.)  A  denial,  in  the  answer,  of 
the  allegation  of  the  complaint  that  the  plaintiff  was,  at  the  time  of  exhibiting  her 
complaint,  an  actual  resident  of  this  state  does  not  take  from  the  court  the  power 
to  make  such  allowances  ;  nor  does  an  allegation,  of  the  answer  that,  before  the 
bringing  of  the  action,  the  plaintiff  had  brought  another  action,  for  the  same  cause, 
against  the  defendant,  in  a  court  of  another  state.  These  are  issues  in  the  cause ; 
and  the  fact  of  marriage  being  established,  the  court  has  power  to  take  from  the 
means  of  the  defendant,  to  enable  the  plaintiff  to  establish  her  allegations.     (lb.) 

In  an  action  by  a  wife  for  a  limited  divorce,  on  the  ground  of  cruel  and  inhu- 
man treatment,  the  referee  found  that  such  treatment  did  not  exist,  to  a  degree 
authorizing  a  separation,  and  expressed  the  opinion  that  the  complaint  should  be 
dismissed.  The  special  term  did  not  reverse  the  order,  nor  did  it  dismiss  the 
complaint,  but  appointed  a  receiver,  to  whom  the  defendant  was  directed  to  pay 
a  specified  sum,  to  be  invested  for  the  support  of  the  wife.  Held,  that  if  an  allow- 
ance could  be  granted,  it  could  not  be  done  by  taking  possession  of  the  husband's 
property  through  the  medium  of  a  receiver,  in  the  first  instance,  but  only  by  re- 
quiring security  for  payment  of  the  allowance  and  sequestering  the  property  in 
case  of  default.  (Davis  v.  Davis,  3  N.  Y.  Supr.  Ct.  455.)  Held,  also,  that  neither 
cruel  nor  inhuman  treatment,  by  the  husband,  nor  conduct  on  his  part  rendering 
cohabitation  on  his  part  unsafe  or  improper,  nor  abandonment  of  the  wife,  by  him, 
having  been  found,  the  court  could  not,  under  the  statute,  make  an  allowance  to 
the  wife,     (lb.) 

A  decree  for  divorce  directed  the  defendant  to  pay  to  the  plaintiff,  a  specified 
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sum,  annually,  as  alimony.  The  wife  having1  subsequently  re-married,  held,  that 
this  was  no  reason  for  relieving  the  defendant  from  the  payment  of  such  alimony. 
(Shepherd  v.  Shepherd,  3  N.  Y.  Supr.  Ct.  715  ;  Forrest  v.  Fairest,  25  N.  Y. 
515.) 

In  an  action  for  a  divorce,  after  an  allowance  of  alimony  to  the  wife,  pending 
the  suit  has  been  made,  on  the  usual  application,  unusual  proceedings  on  the  part 
of  the  husband,  taken  without  the  fault  of  the  wife,  afford  ground  for  a  second 
application,  for  an  additional  allowance.  (Leslie  v.  Leslie,  11  Ab.  N.  S.  311.)  The 
fact  that  the  wife  has  recently  received  a  large  amount  of  alimony,  paid  in  one 
sum,  by  reason  of  delays  occasioned  by  the  husband's  unsuccessful  resistance  to 
the  order,  is  not  a  ground  for  refusing  to  award  to  the  wife  an  additional  sum, 
sufficient  for  the  ordinary  proceedings  in  the  action.     (lb.) 

The  court  has  power  to  grant  temporary  alimony  to  a  wife,  pending  an  action 
against  her,  for  divorce.     (Ford  v.  Ford,  10  Ab.  N.  S.  74  ;  Leslie  v.  Leslie,  id.  74.) 

In  actions  for  a  limited  divorce,  it  is  a  matter  of  discretion  with  the  court 
whether  alimony  shall  be  granted  during  the  pendency  of  the  suit.  And  the  ap- 
plication will  be  refused  where  there  is  such  a  conflict  of  evidence  as  to  the  charges 
on  which  the  plaintiif  's  case  rests  as  to  create  doubts  of  her  ultimate  success ; 
especially  where  she  has  an  income  of  her  own,  sufficient  for  her  support.  (Doug- 
las v.  Douglas,  13  Ab.  N.  S.  291.)  In  regard  to  counsel  fees,  however,  'the  rule 
is  different.  They  will  be  granted  to  the  plaintiff  where  her  own  statement  makes 
out  a  prima  facie  case,  and  her  income  is  not  sufficient  to  support  her  and  defray 
the  expenses  of  a  law  suit.     (lb.) 

Where,  during  the  pendency  of  an  action  for  divorce,  the  parties  voluntarily, 
with  the  assent  of  their  counsel,  entered  into  an  agreement  for  separation  from 
bed  and  board,  and  for  a  settlement  of  all  suits  between  them  ;  and  the  husband, 
in  pursuance  of  that  agreement,  transferred  to  the  wife  about  $2,000  in  property, 
which  she  agreed  to  receive  in  lieu  of  dower,  and  of  all  right  in  his  property,  and 
"  in  full  for  all  future  charges  or  liability  for  her  support ;"  the  wife  is  neverthe- 
less entitled,  in  a  subsequent  action  for  divorce,  brought  by  the  husband  against 
her,  for  adultery,  to  an  allowance  for  counsel  fees,  to  enable  her  to  present  her 
defence,  set  up  in  her  answer,  consisting  of  recriminatory  charges  of  adultery 
against  the  husband,  including  acts  of  adultery  found  upon  a  former  trial,  and 
alleged  to  be  condoned  by  voluntary  cohabitation.  (Miller  v.  Miller,  43  How. 
125.)  But  it  seems,  that  in  such  a  case  the  wife  would  not  be  entitled  to  alimony 
pendente  lite,  where  she  had  not  made  restitution,  or  offered  to,  of  the  property  so 
received  from  her  husband.     (lb.) 

The  former  court  of  chancery  in  this  state  had  no  jurisdiction  to  grant  divorces 
independent  of  the  statutes  on  that  subject.  And  the  provisions  of  the  Revised 
Statutes  relating  to  separation  and  limited  divorces  do  not  authorize  the  court,  by 
the  decree  in  a  suit  for  separation  a  mensa  et  thoro,  to  allow  a  gross  sum  to  the 
wife  for  her  support,  and  direct  it  to  be  paid  by  the  husband  in  lieu  of  her  dower 
and  distributive  share  in  his  estate.  (Cram  v.  Cavana,  62  Barb.  109 ;  S.  C.  36 
id.  410.) 

A  decree  of  divorce,  granted  by  a  court  in  Ohio,  where  neither  of  the  parties 
resided  at  the  time,  without  any  appearance  by  the  defendant,  or  notice  to  him, 
except  the  publication  of  a  notice  in  a  newspaper  to  appear,  which  decree  con- 
tains a  direction  for  the  payment  of  alimony,  is  void  in  this  state  as  to  the  ali- 
mony, whatever  its  effect  may  be  upon  the  marriage,  and  will  furnish  no  founda- 
tion for  an  action  here  to  recover  the  alimony  awarded  by  it.  (Phelps  v.  Baker, 
60  Barb.  107.) 

The  power  of  the  court  to  award  alimony  is  not  restricted  to  the  time  of  render- 
ing the  decree  of  divorce.  It  may  be  allowed  afterwards,  by  supplemental  order, 
judgment  or  decree,  although  the  decree  of  divorce  contained  no  provision  for 
alimony.  (Kamp  v.  Kamp,  44  How.  505.)  When  a  motion  for  alimony  has  been 
made  and  denied,  it  not  appearing  upon  what  grounds,  such  denial  will  not 
embarrass  a  subsequent  motion,  or  be  deemed  "res  adjudicata,"  when  sufficient 
grounds  are  shown  to  exist  for  granting  the  motion.  (lb.)  Where  a  receipt  was 
given  under  seal,  expressed  to  be  "in  full  for  all  my  claims  to  alimony,"  no  per- 
manent allowance  having  in  fact  been  granted,  the  seal  is  not  conclusive,  and  the 
receipt  is  open  to  let  in  evidence  of  the  intent  and  meaning  of  the  parties  at  the 
time  it  was  made.     (lb.) 

Proof  of  cohabitation  and  of  recognition  by  the  defendant,  and  that  on  many 
occasions,  and  in  the  presence  of  witnesses,  he  treated  the  plaintiff  as  his  wife,  is 
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Alimony  is  the  allowance  made  to  the  wife  for  her  support  and 
maintenance. 

An  allowance  to  a  wife,  of  alimony  and  money  to  carry  on  a  suit 
instituted  by  her  for  a  divorce,  is  almost  a  matter  of  course. (u)  And 
it  will  be  made,  notwithstanding  the  defendant  puts  in  a  plea  denying 
the  marriage.(«)  She  is  also  entitled  to  temporary  alimony,  up  to  a 
final  decree,  notwithstanding  a  jury,  upon  a  feigned  issue,  has  given 
a  verdict  of  adultery  against  her.(w)  And  where  the  wife  is  the 
defendant,  in  a  suit  for  a  divorce,  if  she  denies  on  oath  the  charge  of 
adultery,  or  shows  a  Talid  defence,  by  reason  of  condonation  or  other- 
wise, she  is  entitled  to  a  reasonable  allowance  for  her  support  pending 
the  litigation,  and  to  enable  her  to  defend  the  suit.(«)  And  this, 
[*Vol.  II,  266]  although  affidavits  *are  presented  on  the  part  of  the 
husband  showing  the  guilt  of  the'  wife.(y)  But  an  application  on  her 
part,  in  such  a  case,  for  an  allowance  to  enable  her  to  make  her  defence, 
and  for  alimony,  will  not  be  granted,  unless  she  denies,  in  her  petition, 

(m)  Wright  v.  Wright,  1  Edw.  62.    Hammond  v.  Hammond,  1  Clarke,  151.    Graves  v.  Graves, 
2  Paige,  62. 
(v)   Smith  v.  Smith,  1  Edw.  255. 
{w)  Stanford  v.  Stanford,  1  Edw.  317. 
(x)  Wood  v.  Wood,  2  Paige,  109. 
(8/)  Osgood  v.  Osgood,  2  Paige,  621. 


sufficient  proof  of  marriage  to  entitle  the  wife  to  temporary  alimony.  (Herforth 
v.  Herforth,  2  Alb.  N.  S.  483.)  The  fact  that  the  wife  has  acted  inconsistently 
with  her  claim  as  a  wife,  and  has  even  commenced  suits  against  her  husband  by 
her  former  name,  should  not  be  regarded  as  conclusive  against  her,  on  the  ques- 
tion of  such  allowance.     (lb.) 

The  provision  of  the  Revised  Statutes  (2  R.  S.  147,  §  53,)  declaring  that  if  the 
defendant,  in  an  action  for  a  limited  divorce,  establishes  recrimination,  the  court 
shall  dismiss  the  bill,  precludes  the  court  from  proceeding,  after  such  a  defence 
has  been  established,  to  award  alimony  and  dispose  of  the  custody  of  the  children. 
(Palmer  v.  Palmer,  29  How.  390.) 

Where  it  does  not  appear  that  the  laws  of  another  state  authorize  the  courts 
therein  to  grant  a  divorce  to  an  innocent  defendant,  upon  proof  of  the  adultery  of 
the  plaintiff,  the  pendency  of  an  action  in  such  state  against  the  plaintiff,  for  a 
divorce,  is  no  obstacle  to  granting  to  the  plaintiff  allowances,  under  the  statute, 
to  enable  her  to  maintain  an  action  for  divorce,  brought  by  her  in  this  state 
against  her  husband,  who  is  plaintiff  in  the  action  abroad.  (Whitney  v.  Whit- 
ney, 22  How.  175.)  Under  the  statute  which  provides  that  in  every  suit  brought, 
either  for  a  divorce  or  for  a  separation,  the  court  may,  in  its  discretion,  require 
the  husband  to  pay  any  sums  necessary  to  enable  the  wife  to  carry  on  the  suit, 
during  its  pendency,  (3  R.  S.  5th  ed.  239,  §  72,)  the  court  ought  to  require  a  wife, 
when  plaintiff,  to  show  that  the  action  is  brought  in  good  faith,  before  compelling 
the  husband  to  pay  her  money  to  enable  her  to  prosecute  the  action.  (lb.) 
Although  the  motion  may  be  made  upon  affidavits,  and  before  a  copy  of  the  com- 
plaint has  been  served,  yet  in  such  case  the  affidavits  must  allege  in  substance  all 
the  facts  necessary  to  make  a  good  complaint  in  the  action.  If  the  action  is  for 
adultery,  omitting  to  show  in  the  affidavits  when  or  where  the  defendant  com- 
mitted adultery,  precludes  the  court  from  granting  the  order.     (lb.) 

Alimony  is  to  be  paid  up  to  the  entry  of  the  final  judgment,  even  if  the  decision 
at  the  trial  should  be  adverse  to  the  wife.     (Moncrief  v.  Monerief,  15  Ab.  187.) 
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on  oath,  the  truth  of  the  charge  of  adultery,  or  shows  therein  some 
valid  defence  to  the  husband's  suit. (2) 

Neither  can  an  allowance  be  made  to  a  wife  who  is  complainant,  for 
costs  or  alimony,  if  it  appears  upon  the  face  of  her  bill  that  it  is  im- 
properly filed,  and  that  she  can  obtain  no  decree  thereon. (a)  Nor  is  it 
a  matter  of  course  to  allow  temporary  alimony,  and  an  advance  to  her 
counsel,  on  a  bill  filed  by  her  for  a  divorce  a  mensa  et  thoro.  There 
must  appear  to  be  an  injury,  and  a  meritorious  cause  of  action. (b)  Nor 
will  alimony  be  allowed  to  a  wife  for  her  support  during  the  progress 
of  the  suit,  when  it  appears  that  she  has  left  her  husband  and  gone  to 
her  father's ;  who  had  agreed  with  the  husband  that  he  would  make 
no  claim  for  the  wife's  support,  if  the  husband  would  make  no  claim 
for  her  services,  (c) 

And  if  a  bill  is  filed  by  the  husband  for  a  divorce  a  mensa  et  thoro, 
and  he  obtains  a  decree,  the  wife  will  not  be  entitled  to  a  maintenance 
out  of  his  property.(d) 

Where  a  wife  files  a  bill  against  her  husband,  and  the  husband  then 
files  one  against  her  for  an  absolute  divorce,  on  the  ground  of  adultery, 
he  cannot  stay  the  wife's  suit  in  order  to  have  his  own  first  heard. 
In  such  case  she  is  entitled  to  temporary  alimony  and  to  money  to 
litigate,  (e) 

"Where  the  husband  is  complainant,  his  poverty  will  not  protect 
him  from  supplying  money  for  temporary  support,  and  to  enable  the 
wife  to  make  a  defence.  He  must  conform  to  the  general  rule,  or 
abandon  his  suit.(/) 

To  what  amount.]  The  proportion  of  the  husband's  estate,  or  income, 
to  be  assigned  to  the  wife  for  alimony,  either  pending  the  litigation, 
or  on  a  final  decree  for  a  divorce  or  separation,  is  in  the  discretion  of 
the  court.  In  fixing  the  amount  of  alimony,  the  court  must  take  into 
consideration  the  nature  and  amount  of  the  husband's  means,  the  claims 
of  his  children  and  others  upon  him  for  sustenance  and  education,  and 
his  ability  to  support  himself  by  his  own  exertions. (g)  (40) 

(s)  Osgood  v.  Osgood,  2  Paige,  621. 

(a)  Wood  v.  Wood.  2  Paige,  109.  , 

(6)  Worden  y.  Worden,  3  Edw.  387. 

(c)  Bartiett  v.  Bartlett,  1  Clarke,  460. 

id)  Palmer  v.  Palmer,  1  Paige,  276. 

(e)  Monroy  v.  Monroy,  1  Edw.  382. 

(/)  Pnrcel'i  v.  Pnrcell,  3  Edw.  194. 

ig)  Lawrence" t.  Lawrence,  3  Paige,  267.    6  John.  Ch.  Eep.  91. 


(40)  Amount  of  ammony,  etc. 
It  is  proper  to  take  into  consideration  the  circumstances  of  the  parties,  in  mak- 
ing the  allowance.     (Hoffman  v.  Hoffman,  7  Rob.  474.)    Although  the  amount 
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allowed  pending  the  suit  for  a  divorce  is  less  liberal  than  the  permanent  allowance, 
yet  the  husband's  means,  together  with  other  circumstances,  should  be  considered, 
in  fixing  the  former  as  well  as  the  latter.  (Leslie  v.  Leslie,  6  Ab.  N.  S.  193.)  It 
should  not  be  limited  to  the  actual  wants  of  the  wife.  (lb.)  The  amount  of 
alimony  to  be  awarded,  upon  granting  a  divorce,  is  within  the  sound  discretion 
of  the  court,  (Forrest  v.  Forrest,  3  Ab.  144;  S.  C.  6  Duer,  102;  5  Bosw.  072; 
affirmed,  24  How.  609 ;  25  N.  Y.  501 ;)  and  is  not  to  be  submitted  to  the  jury. 
In  this  respect,  the  Code  has  not  changed  the  former  practice.  (lb.)  Alimony 
may  be  made  to  commence  from  the  tiling  of  the  complaint.  (lb.)  It  seeing  that 
the  award  of  alimony  is  subject  to  modification,  from  time  to  time,  as  may  be  just; 
and  that  leave  should  be  given,  in  the  decree,  to  apply  for  such  modification  as 
the  changing  circumstances  of  the  parties  may  render  just.  (lb.)  In  an  action 
for  a  divorce  on  the  ground  of  adultery,  the  defendant,  after  verdict  against  him, 
upon  the  issue  of  criminality,  should  be  permitted  to  produce  proofs,  and  either 
upon  a  reference,  or  a  hearing  before  the  court,  should  be  allowed  to  show  such 
facts  as  are  proper  to  be  considered  in  determining  the  amount  of  alimony,  the 
time  when  it  should  commence,  etc.  (lb.)  The  defendant  may  be  required  to 
give  security  for  the  payment  of  alimony,  by  lien  on  his  real  estate.  (lb.)  The 
court  cannot  require  a  release,  by  the  wife,  of  her  right  of  dower,  as  a  condition 
of  granting  a  divorce ;  nor  impose  the  execution  of  such  a  release  upon  her, 
peremptorily.     (lb.) 

Although  power  is  conferred  upon  the  court,  by  statute,  to  require  the  husband 
to  pay  any  sums  necessary  to  enable  the  wife  to  carry  on  a  suit  for  divorce,  dur- 
ing its  pendency,  there  is  no  law  which  authorizes  a  judicial  tribunal  to  compel  a 
husband  to  furnish  his  wife,  before  final  decree,  with  a  house,  furniture,  horses  or 
any  other  specific  article,  except  money,  in  such  sums  as  may  be  necessary  to 
enable  her  to  carry  on  the  litigation,  and  for  her  suitable  and  comfortable  subsis- 
tence.    (Simmons  v.  Simmons,  2  Rob.  612.) 

Where  a  woman  is  divorced  from  her  husband,  by  reason  of  his  adultery,  her 
right  to  such  suitable  allowance  as  may  be  just,  having  regard  to  the  circumstances 
of  the  parties,  respectively,  as  they  exist  at  the  time  the  decree  is  pronounced,  is 
perfect  and  absolute.  (Foirest  v.  Forrest,  9  Ab.  289 ;  S.  C.  3  Bosw.  661.)  It  is 
no  part  of  the  province  of  the  court  that  fixes  the  amount,  to  watch  over  her  sub- 
sequent conduct  in  life,  or  to  take  proof  of  it,  as  a  ground  affecting  the  right  to 
an  allowance,  or  its  amount.  (lb.)  Her  subsequent  ill-conduct  cannot  be  pun- 
ished by  a  forfeiture  of  part  of  an  allowance,  just  in  itself,  when  fixed  and  adjudged 
to  her  by  reason  of  her  husband's  violation  of  his  legal  duties  to  her.  (lb.) 
Although  a  subsequent  change  in  the  pecuniary  condition  of  the  parties  may  make 
it  proper  for  the  court  to  modify  the  amount  of  the  allowance,  it  cannot  be  changed 
by  reason  of  the  subsequent  extravagance  or  immorality  of  the  plaintiff.     (lb. ) 

The  court,  on  the  coming  in  of  the  report  of  a  referee,  as  to  the  amount  of  ali- 
mony, may  order  a  larger  sum  to  be  allowed  than  is  reported  by  the  referee. 
(Galinger  v.  Galinger,  4  Lans.  473 ;  S.  C.  61  Barb.  31 ;  Hoffman  v.  Hoffman,  55 
id.  269.)  But  the  amount  may  be  modified  on  appeal,  by  the  general  term.  (lb.) 
Thus,  where  the  defendant's  property,  over  and  above  the  debts  owing  by  him, 
amounted  to  but  $12,550,  it  was  held  that  alimony  to  the  amount  of  §600,  annually, 
was  full  as  much  as  should  have  been  allowed  to  the  plaintiff.     (lb.) 

If  the  amount  awarded  to  the  wife  for  extra  expenses  and  counsel  fees,  in  addi- 
tion to  the  taxable  costs,  is  not  so  excessive  as  to  be  beyond  the  scope  of  a  legal 
discretion,  the  court  of  appeals  will  not  interfere  with  the  allowance,  on  appeal. 
(Griffin  v.  Griffin,  41  N.  Y.  134.) 

In  adjusting  the  allowance,  where  there  has  been  a  divorce  for  adultery,  as  it 
is  an  act  of  judicial  discretion,  the  court  may  take  into  account  imputations 
against  the  wife,  and  even  her  moral  delinquencies,  after  judgment  has  passed  in 
her  favor;  but  under  the  statute,  and  in  harmony  with  the  course  of  judicial  de- 
cision, the  main  and  legitimate  subjects  of  inquiry  are,  the  proper  measure  of  the 
wife's  expenditures,  the  amount  and  income  of  the  husband's  estate,  and  other 
duties  or  burdens  chargeable  upon  him.  The  relevant  inquiry  at  this  stage,  is 
as  to  the  defendant's  "  faculties  "  and  the  plaintiff's  need.  The  conduct  of  the 
husband  may  be  looked  at,  in  adjusting  the  amount  of  alimony.  (Forrest  v.  For- 
rest, 25  N.  Y.  501.)  It  is  not  abuse  of  judicial  discretion  to  allow  !?>4,000  alimony 
annually,  when  the  defendant's  estate  is  worth  $300,000,  and  his  annual  profes- 
sional income  §14,000.  (lb.)  Voluntary  dispositions,  made  by  the  defendant,  of 
his  property,  or  any  part  of  it,  pending  the  litigation,  ought  not,  in  any  degree, 
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*In  one  case,  on  a  decree  for  divorce  in  favor  of  the  [*Vol.  II,  267] 
wife,  an  annuity  equal  to  the  value  of  one-third  of  the  husband's 
property,  at  six  per  cent,  was  allowed  to  her  during  her  life,  for  her 
alimony.  And  the  court  observed,  that  if  the  conduct  of  the  wife  had 
been  discreet,  prudent,  and  submissive  to  her  husband,  the  allowance 
would  have  been  greater.(^) 

The  general  rule  is  stated  by  Chancellor  Kent  to  be,  in  cases  of 
limited  divorce,  to  allow  the  wife  one-third,  or  at  least  one-fourth  of 
the  annual  income  of  the  husband's  real  estate. (i)  However,  he  states 
that  it  is  in  the  power  of  the  court  to  vary  the  allowance  from  time  to 
time,  according  to  the  circumstances  of  the  parties. 

The  alimony  allowed  to  the  wife  pending  the  litigation,  is  always 
much  smaller,  in  proportion,  than  that  which  is  assigned  to  her  as  a 
permanent  provision,  after  she  has  established  her  right  to  a  divorce 
or  separation. (Jt)  It  will  be  estimated  according  to  the  expense  of 
board  and  clothing  at  the  place  where  her  relations  reside,  if  she  selects 
that  as  the  place  of  her  residence,  after  her  separation  from  her  hus- 
band ;  unless  the  expense  of  living  there  is  disproportioned  to  the 
property  of  the  husband.(m) 

Such  allowance  for  temporary  alimony  pending  the  suit  will  be 
limited  to  the  actual  wants  of  the  wife,  until  the  res  alt  of  the  suit  in 
her  favor  establishes  her  right  to  a  more  liberal  allowance. (n) 

Upon  an  order  directing  the  payment  of  a  monthly  sum  for  alimony, 
during  the  pendency  of  the  suit,  it  was  held  that  the  wife  was  entitled 
to  this  allowance  up  to  the  termination  of  the  suit  by  a  final  decree, 
and  not  merely  to  the  time  of  the  trial  which  resulted  in  her  favor.(o) 

In  Burr  v.  Burr,(p)  which  was  a  suit  by  the  wife,  for  a  separation, 
on  the  ground  of  cruel  treatment,  the  case  being  considered  by  the 
court  a  very  aggravated  one- — and  the  husband's  property  being  esti- 
mated at  a  million  of  dollars  by  some  of  the  witnesses,  and  conceded 
by  his  counsel  to  be  worth  half  that  amount,  and  producing  an  annual 
income  of  from  thirty  to  sixty  thousand  dollars ;  and  no  one  having 

(ft)  Peekford  v.  Peekford,  1  Paige.  274. 

(i)    Miller  v.  Miller,  6  John.  Ch.  Rep.  91.    See  also  Fishli  v.  Fishli,  2  Litt.  337.    Thornberry 
v.  Thornberry,  4  id   252. 
{7c)  Lawrence  v.  Lawrence,  supra.     Simmons  v.  Simmons,  2  Rob.  712. 
(m)  Germond  v.  Germond,  4  Paige,  643. 
(?))  Id.  Hi.     Simmons  v.  Simmons,  2  Rob.  712. 
(o)   Germond  v.  Germond,  1  Paige,  83. 
(p)  10  Paige,  20.    S.  C.  7  Hill,  207. 


to  prejudice  the  plaintiff,  or  reduce  the  amount  of  her  allowance ;  especially  if, 
notwithstanding-  such  dispositions,  he  is  still  ahle  to  pay  it.     (lb.) 
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any  claim  upon  the  defendant's  bounty,  except  a  son  whom  he  had 
discarded — the  chancellor  affirmed  the  decree  of  the  vice-chancellor 
directing  a  separation  from,  bed  and  board,  and  allowing  the  complain- 
ant the  sum  of  $10,000  a  year,  for  alimony,  payable  quarterly.  The 
[*Vol.  II,  268]  vice-chancellor  *having,  at  an  early  stage  of  the  cause, 
allowed  the  wife  an  ad  interim  alimony  of  $2,000  a  year.  And  the 
chancellor  directed  that  the  annuity  should  commence  from  the  time 
of  filing  the  complainant's  bill — the  amount  of  the  ad  interim  alimony, 
which  had  already  been  paid,  being  first  deducted  therefrom.  And 
that  if  the  annuity  was  not  paid  quarterly,  as  it  should  become  due, 
it  should  bear  interest,  and  should  still  belong  to  the  wife,  as  her 
separate  property,  with  power  to  her  to  dispose  of  it  as  she  pleased,  at 
her  death,  if  her  husband  should  survive  her,  by  an  instrument  in 
the  nature  of  a  will. 

The  chancellor  also  decided  that  in  a  suit  for  a  separation,  the  court 
has  power  to  decree  a  provision  for  the  alimony  of  the  wife  which 
shall  continue  beyond  the  life  of  the  husband. 

How  applied  for.]  When  in  a  suit  for  a  divorce,  or  a  separation,  the 
defendant  has  entered  an  appearance,  the  application  for  alimony  and 
expenses  should  be  made  upon  petition,  after  due  notice  to  the  oppo- 
site party.(g)  (41) 

The  amount  may  be  settled  by  the  court,  without  a  reference,  when- 
ever the  facts  are  sufficiently  before  it.(r)  In  general,  however,  a 
reference  is  directed. (42) 

(?)  Longfellow  v.  "Longfellow,  1  Clarke,  344. 

(7-)  Hammond  v.  Hammond,  id.  151.    Monro}'  v.  Monroy,  1  Edw.  382.    Hallock  v.  Hallocfc, 
4  How.  Pr.  1B0. 


(41)  The  application  may  be  made  upon  affidavits,  and  before  a  copy  of  the 
complaint  has  been  served.  But  in  such  cases,  the  affidavits  must  allege,  in  sub- 
stance, all  the  facts  necessary  to  make  a  good  complaint  in  the  action.  (  Whitney 
v.  Whitney,  22  How.  175.) 

(42)  "Where  the  judgment  decrees  or  gives  a  certain  annual  sum  as  permanent 
alimony,  without  a  reference  to  ascertain  the  amount  proper  to  be  allowed,  the 
court,  on  appeal,  will  not  reverse  the  action  of  the  court  below,  although  not  in 
accordance  with  the  better  practice.     (Hoffman  v.  Hoffman,  55  Barb.  269.) 

On  a  reference  to  ascertain  what  sum  should  be  allowed  to  the  plaintiff,  as 
alimony,  it  is  not  necessary  for  her  to  prove  her  case  on  the  merits.  Proof  of  for- 
mer misconduct  does  not  deprive  her  of  her  right  to  the  means  of  support,  and  of 
means  to  carry  on  the  suit.  The  defendant  can  prove  the  plaintiff's  misconduct 
only  with  a  view  to  show  that  it  was  so  glaring  that  no  aid  should  be  given  to  her 
to  prosecute  her  suit.  (Fowler  v.  Fowler,  4  Ab.  411.  But  see  Solomon  v.  Solo- 
mon, 3  Rob.  669  ;  Bonbon  v.  Bonbon,  id.  715.) 

"Where  the  question  of  alimony  during  the  pendency  of  an  action  for  divorce,  is 
referred,  the  referee  should  not  go  beyond  the  issues  submitted,  and  consider 
whether  the  parties  were  ever  married ;  especially  where  that  question  is  the  only 
important  one  in  the  suit.     (Herforth  v.  Herforth,  2  Ab.  N.  S.  483.) 

On  a  review  of  the  proceedings  upon  such  a  reference,  no  other  "  case  "  is  neces 
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The  question  of  the  guilt  or  innocence  of  the  wife  will  not  be  entered 
into  in  settling  this  allowance,  by  hearing  conflicting  affidavits. (s)  She 
must  however,  in  her  petition  for  alimony,  deny  the  adultery,  or  show 
some  valid  defence  to  the  husband's  suit ;  unless  she  has  denied  it  on 
oath  in  her  answer,  (t) 

Costs.]  "Where  the  wife  has  no  separate  estate,  no  decree  can  be 
made  against  her  in  favor  of  her  husband,  for  costs. (w)  But  if  the 
decree  is  in  her  favor,  costs  may  be  decreed  against  the  husband.(ii) 
(43)  (44) 

(s)   Wood  v.  Wood,  2  Paige,  114.    Osgood  v.  Osgood,  id.  621. 
(*)    Osgood  v.  Osgood,  supra.    Wood  v.  Wood,  supra. 
(m)  Wood  v.  Wood,  2  Paige,  154.    De  Rose  v.  De.Kose,  Hopk.  100. 
(»)   De  Rose  v.  De  Rose,  supra. 


sary  than  copies  of  the  report  of  the  referee  and  the  testimony  taken  "by  him,  and 
the  proceedings  had  before  him,  as  detailed  in  the  papers  annexed  to  such  report, 
and  a  copy,  also,  of  the  defendant's  exceptions.  (Forrest  v.  Forrest,  5  Bosw.  672  ; 
affirmed,  24  How.  609  ;  25  N.  Y.  501.)  Exceptions  to  the  report  of  the  referee,  or 
to  his  admission  or  rejection  of  testimony,  are  not  reviewable  in  the  court  of 
appeals.     (S.  C.  25  N.  Y.  501.) 

The  supreme  court,  on  appeal  from  that  part  of  a  judgment  for  divorce  which 
fixes  the  plaintiff's  alimony,  may  order  a  reference  to  ascertain  what  sum  may 
properly  be  allowed.  (Forrest  v.  Forrest.  25  N.  Y.  501.  See  Leslie  v.  Leslie,  6 
Ah.  N.  S.  193.)  The  adjustment  of  the  allowance  is  an  act  of  judicial  discretion, 
to  which  the  reference  is  merely  ancillary ;  and  exceptions  to  the  report  of  the 
referee,  or  to  his  admission  or  rejection  of  testimony,  are  not  reviewable  in  the 
court  of  appeals.     (lb.) 

The  order  directing  a  reference  to  a  master  to  inquire  and  report  as  to  ad 
interim  alimony,  during  the  pendency  of  a  suit  for  a  divorce,  should  direct  that 
upon  the  coming  in  and  confirmation  of  the  master's  report,  the  husband  pay  to 
the  wife  the  sum  allowed  by  the  master  for  alimony,  and  payable  as  directed  by 
the  report.     (Q-erard  v.  Gerard,  2  Barb.  Ch.  73.) 

(43)  If,  in  a  suit  for  divorce  on  the  ground  of  adultery,  the  wife  obtains  a  decree 
for  costs  against  her  husband,  she  is  not  entitled  to  collect  the  whole  amount  of 
her  taxable  costs,  if  a  sum  has  already  been  advanced  to  her,  or  to  her  solicitor  or 
next  friend,  on -account  of  such  costs,  pendente  lite.  (Kendall  v.  Kendall.  1  Barb. 
Ch.  610.)  But  the  allowance  to  her  for  costs  and  expenses  of  the  suit  is  not  con- 
fined to  the  mere  taxable  costs  as  between  party  and  party.  In  litigated  cases, 
where  the  wife  is  necessarily  subjected  to  extra  expenses  and  counsel  fees,  in 
addition  to  the  taxable  costs  as  between  party  and  party,  the  whole  amount  which 
has  been  advanced  to  her,  pendente  lite,  for  costs  and  expenses,  should  not  be 
deducted  from  the  ordinary  bill  of  costs  as  between  party  and  party,  to  which  she 
is  entitled  under  the  decree.  And  the  husband  should  be  aljowed  only  for  the 
balance  of  his  advances,  after  deducting  therefrom  the  necessary  expenditures  of 
the  wife  for  counsel  fees,  etc.,  which  are  not  included  in  the  ordinary  taxed  bill, 
(lb.)  In  ordinary  cases,  where  the  husband  is  the  defendant  in  a  suit  for  a 
divorce,  and  admits  the  allegations  in  the  bill,  either  by  his  answer  or  by  allowing 
the  bill  to  be  taken  as  confessed  against  him,  the  ordinary  taxable  costs  are  suffi- 
cient to  cover  all  the  reasonable  expenses  of  the  suit,  except  the  extra  expense 
which  may  be  necessary  to  procure  the  attendance  of  witnesses  before  the  master, 
in  addition  to  the  allowance  made  by  law  to  the  witnesses ;  and  that  is  all  that 
should  be  allowed  in  such  cases,  unless  it  is  made  to  appear  that  something  spe- 
cial had  occurred  in  the  progress  of  the  suit  to  render  the  employment  of  counsel 
other  than  the  solicitor  in  the  cause  necessary.     (lb.) 

A  bill  was  filed  by  the  wife  against  her  husband,  for  a  separation  from  bed  and 
board  on  account  of  alleged  cruel  treatment.  The  assignees  of  the  husband's 
interest  in  the  plaintiff's  real  estate  were  made  defendants.     The  husband  died 
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before  a  decree,  but  the  wife  failed  to  make  out  a  case  which  would  have  entitled 
her  to  a  decree  for  separation,  had  the  husband  lived  until  the  hearing.  Held, 
that  the  other  defendants  were  entitled  to  have  the  bill  dismissed,  as  to  them, 
with  costs.     (Saekett  v.  Giles,  3  Barb.  Ch.  204.) 

(44)  Enforcing  payment  of  alimony. 

An  order  requiring  payment,  by  a  husband  who  is  plaintiff  in  a  divorce  suit,  of 
a  counsel  fee  and  allowance  to  the  wife,  may  be  enforced  by  the  court,  by  allow- 
ing a  precept  to  issue,  therefor,  in  such  form  as  to  entitle  the  prisoner  to  the  jail 
limits.  (  Ward  v.  Ward,  6  Ab.  N.  S.  79.  And  see  Graley  v.  Graley,  5  Rob.  641 ; 
S.  C.  31  How.  475  ;  2  R.  S.  538,  §  20.)  Where,  upon  an  application  for  a  precept, 
in  such  a  case,  the  proof  as  to  the  plaintiff's  property  was  unsatisfactory,  the 
court  directed  that  a  precept  be  issued  unless,  in  three  days,  the  plaintiff  paid 
over  a  part  of  the  sum  previously  ordered,  and  that  upon  such  payment,  the  ap- 
plication for  a  precept  should  stand  over,  and  a  reference  be  had,  as  to  the  plain- 
tiff's means ;  his  proceedings  being  stayed,  in  the  meantime.     (lb. ) 

A  decree  of  divorce  should  not  order  the  payment  of  arrears  of  alimony  previ- 
ously ordered  by  the  court.-  The  plaintiff  should  be  left  to  enforce  the  payment 
of  the  alimony  in  arrears  in  the  usual  way.  (Hoffman  v.  Hoffman,  55  Barb.  269  ; 
Galinger  v.  Galinger,  4  Lans.  473  ;  S.  C.  61  Barb.  31.) 

Without  a  previous  order  of  the  court,  directing  a  husband  to  pay  the  amount 
to  be  allowed  for  alimony,  he  cannot  be  brought  into  contempt  for  not  paying  the 
alimony  fixed. by  the  master.     (Gerard  v.  Gerard,  2  Barb.  Ch.  73.) 

Where  an  attachment  was  issued  against  a  defendant,  for  disobedience  of  an 
order  for  the  payment  of  alimony,  pending  a  divorce  suit,  and  the  defendant  was 
about  to  dispose  of  his  property  and  leave  the  state,  it  was  held  that  it  was  proper 
to  interfere  by  injunction,  and  appoint  a  receiver  of  his  property,  if  necessary  to 
enable  the  court  to  apply  the  statute  remedy.     (Carey  v.  Carey,  2  Daly,  424.) 

In  0' Haley  v.  O'Haley,  (31  Texas,  502,)  a  wife  instituted  a  suit  against  her  hus- 
band for  a  divorce,  and  also  applied  for  alimony,  which  was  granted  by  the  judge. 
On  the  trial,  the  jury  negatived  the  plaintiff's  charges,  and  the  divorce  was  not 
granted.  Held,  that  the  judge  erred  in  directing  the  amount  decreed  for  alimony 
to  be  collected  by  execution. 

In  the  ordinary  case  of  disobedience  of  an  order  to  pay  ad  interim  alimony,  the 
court  has  no  power  to  punish,  otherwise  than  by  committal  to  prison,  under 
2  Revised  Statutes,  535,  §  4.     (Ford  v.  Ford,  10  Ab.  N.  S.  74.) 

Payment  of  costs  and  alimony,  awarded  in  a  final  judgment,  cannot  be  enforced 
in  proceedings  as  for  a  contempt,  but  may  be  enforced  by  execution.  (Lansing 
v.  Lansing,  4  Lans.  377.) 

Until  after  an  order  has  been  made  by  a  court  by  whom  a  judgment  of  divoi'ce 
has  been  rendered  against  a  husband,  requiring  him  to  give  a  bond,  with  surety, 
for  the  payment  of  an  allowance  awarded  to  the  wife.,  and  the  failure  of  such  hus- 
band and  his  surety  to  fulfil  the  condition,  the  court  is  not  authorized  by  the  stat- 
ute (2  R.  S.  148,  §  60,)  to  sequester  the  estate  of  such  husband,  appoint  a  receiver 
thereof,  and  apply  it  to  the  payment  of  such  allowance.  (Forrest  v.  Forrest,  9 
Bosw.  686.)  Where  security  has  been  given,  by  the  husband,  in  such  a  case,  by 
order  of  the  court,  for  the  payment  of  such  allowance,  it  must  first  be  resorted  to 
and  exhausted,  before  his  estate  will  be  sequestered.     (lb.) 

Where  such  security  consisted  of  a  mortgage,  previously  belonging  to  the  hus- 
band, and  assigned  by  him  to  a  trustee,  to  secure  the  payment  of  such  allowance, 
and  the  latter  had  become  in  arrear,  by  reason  of  the  collection  by  the  husband, 
of  the  interest  on  the  mortgage,  in  consequence  of  a  failure  to  notify  the  mortgagor 
of  such  assignment,  and  the  proceeds  of  the  mortgage,  on  a  sale,  would  probably, 
after  payment  thereon  of  such  arrears,  be  sufficient,  if  invested  at  six  per  cent,  to 
yield  enough  to  pay  such  allowance  ;  the  court,  on  the  wife's  application,  ordered 
the  trustee  to  sell  such  mortgage,  pay  the  arrears  from  the  proceeds  of  the  sale, 
and  invest  the  residue  as  security  for  the  payment  of  the  allowance,  and  apply 
the  interest,  as  received,  to  such  payment.     (lb.) 
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[*Vol.  II,  269]  *CHAPTER  VIII. 

CONTEMPTS. 

Sect.  1.  Nature  and  Kinds. 

2.  Disobeying  Order  for  payment  op  Money. 

3.  Contempts  other  than  for  Non-payment  of  Money. 

4.  How  Punished. 

5.  Effect  of. 

6.  How  Cleared,  Waived,  or  Discharged. 


SECTION    I. 

NATURE    AND    KINDS. 

Where  a  party,  having  been  duly  served  with  a  subpoena,  neglects 
or  refuses  to  appear,  he  is  said  to  have  incurred  a  contempt  of  the 
court.  And  so  he  does,  if,  having  appeared,  he  refuses  to  answer,  or 
to  obey  any  decree  or  order  of  the  court. 

Contempts  of  the  nature  above  alluded  to  are  styled  ordinary  con- 
tempts, or  contempts  in  process ;  and  as  they  merely  relate  to  the  tran- 
sactions between  party  and  party,  the  offender  may  purge  his  con- 
tempt by  performing  the  act  required,  and  paying  whatever  costs  may 
have  been  occasioned  by  his  neglect. (a) 

Contempts  for  not  obeying  the  process  of  subpasna  have  been  already 
treated  of  in  the  chapter  relating  to  "Process  for  appearance ;  "(b)  and 
contempts  in  refusing  to  answer,  in  the  chapter  respecting  "Proceed- 
ings to  compel  an  answer. "(c) 

*There  is  another  species  of  contempt,  in  which  the  [*Vol.  II,  270] 
dignity  of  the  court  is  chiefly  concerned,  and  which  cannot  be  purged 
by  mere  satisfaction  to  the  party,  but  may  be  the  subject  of  punish- 
ment, by  the  infliction  of  imprisonment  or  fine.     These  are  called 

(a)  1  Dan.  072. 
(6)  Vol.  I,  p.  48. 
(c)  Vol.  I,  p.  87. 
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extraordinary  contempts  ;{d)   and   will    claim   our   attention    in  this 
chapter. 

It  is  provided  by  the  revised  statutes,  that  every  court  of  record 
shall  have  power  to  punish,  by  fine  and  imprisonment,  or  either,  any 
neglect  or  violation  of  duty,  or  any  misconduct,  by  which  the  rights 
or  remedies  of  a  party  in  a  cause  or  matter  depending  in  such  court 
may  be  defeated,  impaired,  impeded,  or  prejudiced,  in  the  following 
cases :  1.  All  attorneys,  counsellors,  solicitors,  clerks,  registers,  sheriffs, 
coroners,  and  all  other  persons  in  any  manner  duly  selected  or 
appointed  to  perform  any  judicial  or  ministerial  services,  for  any  mis- 
behavior in  such  office  or  trust,  or  for  any  wilful  neglect  or  violation 
of  duty  therein ;  for  disobedience  of  any  process  of  such  court,  or  of 
any  lawful  order  thereof,  or  of  any  lawful  order  of  a  judge  of  such 
court,  or  of  any  officer  authorized  to  perform  the  duties  of  such  judge ; 
2.  Parties  to  suits,  for  putting  in  fictitious  bail  or  sureties,  or  for  any 
deceit  or  abuse  of  the  process  or  proceedings  of  the  court ;  3.  Parties 
to  suits,  attorneys,  counsellors,  solicitors,  and  all  other  persons,  for  the 
non-payment  of  any  sum  of  money  ordered  by  such  court  to  be  paid, 
in  cases  where  by  law  execution  cannot  be  awarded  for  the  payment 
of  such  sum ;  and  for  any  other  disobedience  to  any  lawful  order, 
decree,  or  process  of  such  court ;  4.  All  persons  for  assuming  to  be 
officers,  attorneys,  solicitors,  or  counsellors  of  .any  court,  and  acting  as 
such  without  authority ;  for  rescuing  any  property  or  persons  which 
shall  be  in  the  custody  of  any  officer,  by  virtue  of  process  issued  from 
that  court ;  for  unlawfully  detaining  any  witness  or  party  to  a  suit 
while  going  to,  remaining  at,  or  returning  from,  the  court  where  such  * 
suit  shall  be  noticed  for  trial ;  and  for  any  other  unlawful  interference 
with  the  process  or  proceedings  in  any  action ;  5.  All  persons  sum- 
moned as  witnesses,  for  refusing  or  neglecting  to  obey  such  summons, 
or  to  attend,  or  be  sworn,  or  answer  as  such  witness,  (e)  (1) 

id)  IDan.  572. 
(ej  2  R.  S.  534,  j  1. 


(1)  The  provisions  of  the  Revised  Statutes,  relative  to  proceedings  as  for  eon- 
tempts  to  enforce  civil  remedies,  and  to  protect  the  lights  of  parties  in  civil  actions, 
above  referred  to,  are  saved  from  the  operation  of  the  Code,  by  section  471  thereof ; 
and  such  proceedings  may  still  be  taken,  under  title  13  of  chapter  8,  part  3  of 
the  Revised  Statutes,  (2  R.  S.  534,)  according  to  the  former  practice. 

Section  307  of  the  Code  provides  that  if  any  person,  party  or  witness  in  sup- 
plementary proceedings,  disobey  an  order  of  the  judge  or  referee,  duly  served, 
such  person,  party  or  witness  may  be  punished  by  the  judge  as  for  a  contempt. 

A  witness  who,  when  called  to  testify,  on  proceedings  supplementary  to  execu- 
tion, against  a  judgment  debtor,  refuses  to  answei'  questions  relative  to  the  prop- 
erty of  the  debtor,  or  to  a  transfer  thereof  to  himself,  bearing  upon  the  question 
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of  the  honesty  or  fraudulent  character  of  such  transfer,  is  liable,  under  the  above 
section  of  the  Code,  to  punishment  as  for  a.  contempt.  (Lathrop  v.  Clavy,  40 
N.  Y.  328.) 

The  service  of  an  order  upon  a  defendant,  to  appear  before  a  referee  and  sub- 
mit to  an  examination  as  to  his  property,  without  exhibiting  to  him  the  original 
order,  is  merely  irregular,  and  the  defendant  has  no  right  to  disregard  it.  He 
could  have  it  set  aside,  upon  appearing  and  taking  that  objection,  but  his  failure 
to  take  the  objection  is  a  waiver  of  it.  (Billings  v.  Carver,  54  Barb.  40.)  "Where 
an  order  requires  a  person  to  appear  before  a  referee,  in  supplementary  proceed- 
ing's, at  a  specified  future  day,  and  the  proof  of  service  shows  that  a  copy  thereof 
was  served  on  such  person,  his  disobedience  of  such  order  is  a  contempt,  for  which 
he  may  be  arrested'.  And  proof  that  the  copy  served  was  defective,  and  required 
him  to  appear  on  a  day  which  was  past,  will  not  deprive  the  court  of  jurisdiction. 
(Lewis  v.  Penfield,  39  How.  490.)  ' 

Although  a  defendant  may  have  been  discharged  from  his  debts,  including  a 
judgment  against  him,  under  the  state  insolvent  law,  yet  if  he  neglects  to  appeal-, 
in  obedience  to  a  regular  order  for  his  examination,  in  supplementary  proceedings 
under  such  judgment,  and  to  produce  such  discharge,  but  puts  himself  in  hostility 
to  the  order,  he  may  properly  be  adjudged  to  be  in  contempt.  (Coursen  \t.  Dear- 
born, 7  Rob.  143.)  So  a  defendant  who  fails  to  comply  with  an  order,  made  in 
such  proceedings,  wherein  he  has  been  found  able  to  pay  the  judgment,  and 
required  to  pay  the  same  within  a  time  specified,  together  with  a  certain  amount 
of  costs  of  those  proceedings,  may  be  imprisoned  until  he  complies  with  such  order. 
(Brush  v.  Lee,  6  Ab.  N.  S.  50.)  The  power  of  the  court  to  punish  the  judg-ment 
debtor  for  refusing  to  pay  the  judgment  is  not  affected  by  the  fact  that  such  order 
also  required  him  to  pay  costs  of  the  proceedings.  That  power  depends,  not  on 
the  nature  of  the  claim,  but  upon  the  return  of  the  execution  unsatisfied,  and  the 
ability  of  the  judgment  debtor  to  pay  it.     (lb.) 

The  "  deceit "  intended  by  subdivision  2  of  §  1,  2  R.  S.  534,  would  seem  to  be 
some  act  analogous  to  that  of  personating  bail,  which  is  the  offence  specially  des- 
cribed in  connection  with  it,  or  some  forgery  or  crimen  falsi ;  and  the  "abuse  of 
process  or  proceedings  "  therein  mentioned,  implies  merely  an  improper  use  of 
what  otherwise  would  be  regular  and  proper.  (Be  Comeau  v.  The  People,  7  Rob. 
498.) 

A  surrogate's  court,  not  being-  a  court  of  record,  cannot  punish  as  for  a  criminal 
contempt,  except  for  interruption  to  business  during  judicial  proceedings  ;  nor  can 
it  enforce  civil  remedies  by  proceedings  as  for  contempt.  (Matter  of  Watson,  3 
Lans.  408.) 

Proceedings  as  for  a  contempt  to  enforce  a  civil  remedy,  against  a  party  and 
his  attorney  in  an  action,  are  proceedings  in  the  action.  (Leland  v.  Smith,  3 
Daly,  309.) 

Where  a  party  knows  of  the  existence  of  an  order  in  the  hands  of  an  officer,  to 
be  served  upon  him,  and  wilfully  prevents  that  service  by  open  force,  made  or 
directed,  the  resistance  is  as  fully  within  the  statute,  as  to  the  punishment  for  a 
contempt,  as  if  the  party  had  received  the  order  and  then  contemned  it.  (Conover 
v.  Wood,  5  Ab.  84 ;  S.  C.  6  Duer,  682.)  But  in  such  a  case,  before  the  offence  is 
made  out,  it  must  appear  that  the  party  was  made  aware  of  the  desire  of  the 
officer  to  serve  the  order.     (lb.) 

A  party  to  whom  the  custody  of  infants  has  been  awarded,  by  an  order  made 
on  habeas  corpus,  is  guilty  of  a  contempt  for  removing  them  beyond  the  jurisdic- 
tion of  the  court,  pending  the  determination  of  a  certiorari,  issued  out  of  the 
supreme  court,  to  review  and  rever.se  said  order,  though  done  before  the  decision 
was  rendered,  he  having  notice  of  the  issuing  of  the  certiorari.  If,  pending  the 
litigation,  the  party  puts  it  out  of  his  power  to  comply  with  the  order  or  judgment 
of  the  court,  he  must  abide  the  consequences.  (People  v.  Kearney,  21  How. 
Pr.  74.) 

The  court  cannot  punish,  as  for  a  contempt,  a  disobedience  of  an  order  made 
by  a  judge  out  of  court,  unless  such  order  is  made  in  an  action  pending  in  the 
court.  (People  ex  rel.  Geery  v.  Brennan,  45  Barb.  344.)  A  judge  out  of  court 
has  no  authority  to  punish,  as  for  a  contempt,  an  order  made  by  him  in  a  statu- 
tory proceeding  before  him  ;  unless  authority  so  to  punish  is  expressly  conferred 
by  law.     (lb.) 

After  conviction  and  sentence  of  a  prisoner,  for  a  criminal  oftence,  the  court 
which  sentenced  him  has  no  longer  jurisdiction  over  him  ;  and  the  fact  that  such 
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The  8th  subdivision  of  the  same  section  embraces  all  other  cases 
where  attachments  and  proceedings  as  for  contempts,  have  been  usu- 


court  is  in  session  at  the  time  a  writ  of  habeas  corpus  is  issued  by  a,  judge  of 
another  court,  for  such  prisoner,  is  no  excuse  for  the  refusal  of  the  officer  in 
whose  custody  he  is  to  produce  him,  in  obedience  to  such  writ,  when  properly 
served  on  him.  And  such  refusal  will,  under  the  express  provisions  of  the  statute, 
subject  him  to  an  attachment  for  a  contempt,     (people  v.  Heffeman,  38  How.  402. ) 

Disobedience  to  an  order  of  the  court  requiring  the  defendant  to  restore  the 
possession  of  l-eal  property,  after  a  judgment  giving  the  plaintiff  possession 
thereof,  may  be  punished  as  for  a  contempt.     (Dawley  v.  Brown,  43  How.  Pr.  17.) 

The  power  to  punish  by  commitment  for  contempt  is  a.  power  belonging  only 
to  judges  of  certain  courts,  and  does  not  arise  from  the  mere  exercise  of  judicial 
functions.  (Mattw  of  Kerrigan,  23  N.  J.  [4  Vr.]  244.)  The  power,  so  far  as  it 
may  be  exercised  by  j  udicial  officers,  is  an  incident  to  a  court,  belonging  alike  to 
civil  and  criminal  jurisdiction,  but  not  extending,  at  common  law,  below  such  as 
are  courts  of  record  recognized  by  the  common  law.  (lb.)  Magistrates  and 
others  empowered  to  tine  and  imprison  in  a  summary  way,  are  judges  of  record 
quoad  hoc,  and  their  judgments  and  convictions  should  be  recorded.  Such  record- 
ing may  have  the  conclusive  effect  of  protecting  them  in  their  judicial  action,  but 
will  not  raise  these  tribunals  to  the  dignity  of  common  law  courts  of  record.  (lb.) 
Where  the  recorder  of  a  city,  being  only  a  judge  in  summary  proceedings,  and 
without  ministerial  power  to  commit  in  execution,  committed  a  party  for  con- 
tempt ;  held,  that  his  action  was  entirely  outside  of  his  jurisdiction.     (lb.) 

Whether  a  contempt  has  been  committed  by  a  party  to  an  action  in  the  supreme 
court,  is  a  question  which  will  be  left  to  adjudication  in  that  court,  and  will  not 
be  passed  upon  by  the  superior  court  of  New  York  city.  (Bennett  v.  Zeroy,  5  Ab. 
156  ;  S.  C.  6  Duer,  683  ;  14  How.  Pr.  178.) 

Where  an  order,  made  by  a  county  judge,  requiring  a  judgment  debtor  to 
appear  before  a  referee,  and  answer  on  oath,  concerning  his  property,  recites, 
expressly,  that  it  has  been  made  to  appear,  before  such  judge,  "  by  the  affidavit " 
of  one  of  the  attorneys  of  the  plaintiff,  that  judgment  had  been  recovered  in  the 
action  ;  that  execution  thereon,  against  the  property  of  the  defendant  therein, 
had  been  duly  issued  ;  and  that  said  judgment  remained  wholly  unpaid,  such 
recital  is  clearly  sufficient,  prima  facie,  to  show  that  such  proof  had  been  made 
by  a  regular  affidavit.  It  is  a  presumption  which  the  law  raises,  in  support  of 
judicial  authority  and  proceedings.     (Rugg  v.  /Spencer,  59  Barb.  383.) 

If  a  party  to  a  suit  refuses  to  attend  and  testify  as  a  witness,  when  required  to 
do  so  in  the  cases,  and  in  the  manner  specified  in  the  Code,  (§§  390,  391,  392,  393,) 
he  may  be  punished  as  for  a  contempt,  and  his  complaint,  answer  or  reply  may 
be  stricken  out.     (Code  §  394.) 

To  authorize  the  punishment  of  a  party  for  a  contempt  in  refusing  to  be  exam- 
ined as  a  witness,  under  the  above  sections  of  the  Code,  it  need  not  appear  that 
the  misconduct  was  calculated  to,  or  did,  defeat,  impair,  impede,  or  prejudice  the 
rights  or  remedies  of  any  party,  as  required  by  statute  (2  R.  S.  538,  §  20)  in  ordi- 
nary cases  of  contempt.  ( Woods  v.  Be  Figaniere,  1  Rob.  607  ;  S.  C.  16  Ab.  1 ;  25 
How.  522.)  The  service  of  a  mere  notice  to  attend  as  a  witness,  without  summons, 
and  without  payment  of  witness's  fees,  will  not  warrant  the  punishment  for  con- 
tempt, of  a  party  refusing  to  attend  and  testify.  (Hewlett  v.  Brown,  1  Bosw.  655  ; 
S.  C.  7  Ab.  74.  See  Norton  v.  Abbott,  28  Hpw.  388.)  Proceedings  to  punish  a 
party  for  contempt,  or  to  strike  out  a  pleading,  must  be  founded  on  affidavits, 
.  served  on  eight  days'  notice.  (lb.)  A  default  in  attending  and  submitting  to  an 
examination  may  be  waived  by  the  subsequent  acts  of  the  adverse  party  in  post- 
poning the  examination  from  time  to  time,  or  failure  to  attend.  (Satterlee  v.  Be 
Coineau,  7  Rob.  661 ;  Gardiner  v.  Peterson,  14  How.  Pr.  513.)  In  Bennett  v.  Hall, 
(10  N.  Y.  Leg.  Obs.  191,)  a  motion  for  an  order  to  strike  out  the  answer  of  a 
defendant,  for  non-attendance,  was  denied,  where,  after  he  was  subpoenaed,  and 
before  the  time  fixed  for  his  examination,  he  sailed  for  California,  in  pursuance  of 
a  previous  arrangement. 

Section  394  of  the  Code  does  not  give  the  court  power  to  stay  the  party's  pro- 
ceedings in  the  action,  on  his  refusal  or  neglect  to  attend  for  examination  as  a 
witness,  before  the  trial.     (Appleton  v.  Appleton,  50  Barb.  486.) 
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ally  adopted  and  practiced  in  courts  of  record  to  enforce  the  civil 
remedies  of  any  party  to  a  suit  in  such  court,  or  to  protect  the  rights 
of  any  such  party. 

The  revised  statutes,  in  another  place,  specify  certain  acts  committed 
[*Vol.  II,  271]  *in  the  immediate  view  and  presence  of  any  court, 
which  may  be  punished  as  criminal  contempts.(/)  (2) 

(/)2R.  S.  278,  S10. 


(2)  Those  acts  are  :  1.  Disorderly,  contemptuous  or  insolent  behavior,  committed 
during  its  sitting,  in  immediate  view  and  presence,  and  directly  tending  to  inter- 
rupt its  proceedings,  or  to  impair  the  respect  due  to  its  authority  ;  2.  Any  breach 
of  the  peace,  noise  or  other  disturbance,  directly  tending  to  interrupt  its  proceed- 
ings. 

Courts  of  record  have  also  power  to  punish,  as  for  criminal  contempts,  persons 
guilty  of  either  of  the  following  acts :  3.  Willful  disobedience  of  any  process  or 
order,  lawfully  issued  or  made  by  them  ;  4.  Resistance  willfully  offered  by  any 
person  to  the  lawful  order  or  process  of  the  court ;  5.  The  contumacious  and 
unlawful  refusal  of  any  person  to  be  sworn  as  a  witness ;  and  when  so  sworn,  the 
like  refusal  to  answer  any  legal  and  proper  interrogatory ;  6.  The  publication  of 
a  false  or  grossly  inaccurate  report  of  its  proceedings.  But  no  court  can  punish 
as  a  contempt,  the  publication  of  true,  full  and  fair  reports  of  any  trial,  argument, 
proceedings  or  decision  had  in  such  court.     (2  R.  S.  278,  §  10.) 

The  power  of  the  court  to  punish,  as  for  a  criminal  cbntempt  "  willful  disobedi- 
ence of  any  process  or  order  lawfully  made  by  it,"  should  not  be  exercised  unless 
the  act  constituting  the  alleged  contempt  be  one  which  the  court  has  expressly 
forbidden.  The  disobedience  complained  of  must  be  "willful."  If  the  order  be 
ambiguous,  or  doubtful,  or  fairly  capable  of  a  construction  which  will  consist  with 
the  person's  innocence  of  any  intentional  disrespect  to  the  court,  the  court  should 
not  interfere  to  punish  for  a  contempt.     (Weeks  v.  Smith,  3  Ab.  211.) 

A  corporation  may  be  punished  for  a  contempt  of  court;  and  although  an 
attachment  cannot  be  issued  and  enforced,  as  in  the  case  of  natural  persons,  yet 
it  may  be  punished  by  a  fine  and  sequestration  of  its  property.  (People  v.  Albany 
&  Vermont  R.  R.  Co.'  20  How.  Pr.  358 ;  S.  C.  12  Ab.  171.) 

A  witness  duly  summoned  and  sworn,  is  bound  to  answer  proper  questions,  on 
pain  of  contempt,  whether  the  examination  is  held  by  the  judge  personally,  or  by 
counsel  in  his  presence.  (Clark  v.  Broolts,  26  How.  254.)  The  refusal  of  a  wit- 
ness to  answer  a  proper  question,  before  a  grand  jury,  is  punishable  as  a  con- 
tempt, under  the  statute.  (2  R.  S.  534,  §  1 ;  id.  735,  §  14,)  as  committed  in  a  pro- 
ceeding upon  an  indictment.  (People  v.  Kelly,  24  JST.  Y.  74;  S.  C.  24  How.  Pr. 
369;  21  id.  54;  12  Ab.  150.)  Where  such  refusal  was  reported  by  the  grand  jury 
to  the  court,  in  the  presence  of  the  witness,  who  did  not  deny,  but  justified,  the 
same,  and  reiterated  the  refusal,  it  was  held  that  the  contempt  was  one  "in  the 
immediate  view  and  presence  of  the  court ;'"  and  that  no  affidavit  or  further  evi- 
dence was  necessary,  to  a  commitment.     (lb.) 

Where,  in  proceedings  supplementary  to  execution,  under  §  292  of  the  Code, 
witnesses,  who  were  not  parties  to  the  proceedings,  refused  to  answer  any  ques- 
tions touching  property  belonging  to  them  and  in  their  possession,  or  the  terms  on 
which  they  had  purchased  the  same  of  the  judgment  debtor,  they  were  held  to  be 
in  contempt,  and  a  fine  was  imposed  upon  them  ;  and  they  were  ordered  to  attend 
before  the  referee  and  answer  each  and  every  question  which  had  been  put  to 
them,  and  all  similar  questions  which  might  be  put  to  them,  on  said  examination. 
(Clapp  v.  Lathrop,  23  How.  Pr.  423.)  And  where,  in  such  proceedings,  the 
copartner  of  the  judgment  debtor,  being  examined  as  a  witness,  refused  to  state 
the  amount  which  the  judgment  debtor  had  received  from  the  business  of  the 
firm,  and  also  whether  the  books  of  the  firm  were  within  the  control  of  the  witness, 
or  not ;  held,  that  an  order  committing  the  witness  for  contempt  was  properly 
granted.     (People  v.  Marston,  18  Ab.  257.) 

A  party  to  an  action  is  liable  for  a  contempt,  for  refusing  to  appear  and  be 
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Under  the  above  sections  of  the  statute,  extraordinary  contempts 


examined  at  the  instance  of  an  adverse  party,  under  §  391  of  the  Code,  when  he 
has  been  served  with  a  summons,  and  the  five  days'  notice  prescribed  by  that 
section,  served  upon  his  attorney.  (Van  Rensselaer  v.  Tubbs,  31  How.  193.)  In 
an  action  for  the  infringement  of  a  trade-mark,  the  defendant  will  not  be  punished 
for  a  contempt  for  refusing1,  as  a  witness,  to  disclose  facts  essential  to  constitute 
the  offence  forbidden  by  the  statute,  Laws  of  1850,  ch.  133.  (Byass  v.  Smith,  4 
Bosw.  679.) 

Where  one  is  served  with  an  order,  apparently  valid,  he  must  obey  it,  or  at 
once  move  to  correct  it,  if  he  deems  it  necessary  to  have  it  changed.  On  a  motion 
to  commit  him  for  contempt,  for  disobeying-  the  order,  the  only  issues  to  be  con- 
sidered are,  the  excuses  for  disobeying  it,  and  the  regularity  of  the  proceedings 
had  under  the  order,  by  the  party  seeking  to  procure  the  process  for  a  contempt. 
(Hilton  v.  Patterson,  18  Ab.  245.)  The  court  is  not,  by  §  302  of  the  Code,  divested 
of  the  power  it  always  possessed  and  exercised,  of  enforcing  the  orders  of  the 
judges  of  this  court,  made  out  of  court,  and  of  punishing  disobedience  to  them  as 
a  contempt.     (lb.) 

"Where  an  alleged  contempt  is  to  be  made  out  from  contradictory  affidavits,  the 
decision  of  the  judge  at  special  term  is  conclusive  ;  but  where  the  contempt  is 
not  denied,  or  when  an  evasive  excuse  is  offered,  and  the  judge,  notwithstanding, 
refuses  to  order  a  commitment,  such  an  order  is  appealable,  and  relief  may  be 
had  at  the  general  term.  (People  ex  rel.  O'Brien  v.  Healey,  48  Barb.  564  ;  S.  C. 
33  How.  172.     See  Ackroyd  v.  Ackroyd,  2  Ab.  N.  S.  380.) 

It  is  highly  improper  for  counsel  to  interrupt  the  orderly  proceedings  of  a  court 
of  justice  by  instructing  a  witness  not  to  answer  questions  ;  and  for  such  miscon- 
duct, if  not  overlooked  or  excused,  as  not  being  an  intended  contempt  of  court,  it 
is  the  duty  of  the  referee  before  whom  the  cause  is  tried,  then  and  there  to  adjudge 
such  counsel  guilty  of  contempt,  and  issue  an  attachment  and  commit  him.  (Heerdt 
v.  Wetmore,,  2  Rob.  697.)  Although  the  court  retains  its  original  inherent  power, 
concurrently  with  a  referee  to  punish  for  a  contempt  of  court,  in  a  matter  pend- 
ing before  him,  the  referee  ought  first  to  pass  upon  the  question  of  contempt ; 
even  if  he  reports  his  facts,  conclusions  and  other  matters  to  the  court,  in  order 
that  the  attachment  may  issue  from  the  court.     (lb.) 

In  case  of  disobedience  of  a  peremptory  mandamus,  issued  to  compel  a  board 
of  supervisors  to  audit  an  account,  an  attachment  ought  not  to  issue  against  the 
board,  but  only  against  those  members  of  it  who  were  guilty  of  the  contempt. 
(People  ex  rel.  Johnson  v.  iSupiervisors  of  Delaware,  9  Ab.  N.  S.  408.) 

The  refusal  of  a  party  to  leave  his  books  with  a  referee,  for  inspection,  is  not  a 
contempt  of  an  order  merely  requiring  their  production  for  examination.  (Lud- 
low v.  Knox,  7  Ab.  N.  S.  411.)  But  the  refusal  of  such  party  to  obey  the  order 
of  the  referee,  requiring  him  to  permit  a  witness,  while  giving  his  testimony,  to 
examine  such  books,  to  enable  him  to  testify  in  relation  thereto,  is  a  contempt  for 
which  he  may  be  punished.     (lb.) 

Proof  that  a  party,  against  whom  an  order  has  been  issued,  requiring  him  to 
show  cause  why  he  should  not  be  attached  for  contempt,  upon  its  being  presented 
to  him  with  a  copy  of  the  order  disobeyed,  insultingly  refused  to  receive  them, 
telling  the  person  preventing  them,  to  serve  them  upon  his  attorney,  is  sufficient 
proof,  under  the  statute,  of  a  personal  demand  and  refusal,  to  authorize  the  issu- 
ing of  an  attachment.     (Ghraham  v.  Bleakie,  2  Daly,  55.) 

After  damages  upon  an  injunction  undertaking  have  been  assessed  by  a  referee, 
and  his  report  has  been  confirmed,  and  notice  given  to  the  plaintiff,  the  court  may 
order  the  latter  to  pay  such  damages,  and  if  he  refuses,  may  enforce  its  order  by 
attachment.  (Patterson  v.  Bloomer,  7  Ab.  N.  S.  396;  S.  C.  38  How.  Pr.  280.) 
This  case  was  reversed,  by  the  general  term,  but  on  another  ground,  viz.  :  that 
the  plaintiff  had  not  signed  the  undertaking.     (9  Ab.  N.  S.  2  / .) 

The  power  of  a  court,  on  the  ground  of  self  protection,  independent  of  the  com- 
mon law,  or  statutory  provisions,  in  regard  to  contempts,  to  disbar  an  attorney 
who  has  shown  himself  unfit  to  be  one  of  its  officers,  is  not  limited  to  cases  of 
moral  delinquency,  but  extends  to  acts  calculated  and  intended  to  injure  the 
court ;  as  publications  in  newspapers.  (Bx  parte  Biggs,  64  N.  C.  202  ;  Matter  of 
Moore,  id.  398.) 
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may  be  divided  into  two  classes  :  1.  Disobeying  an  order  for  the  pay- 
ment of  money;  and  2.  Contempts  other  than  for  non-payment  of 
money. 


SECTION    II. 

DISOBEYING   ORDER  FOR  PAYMENT   OP   MONEY. 

The  statute  also  provides,  that  when  any  rule  or  order  of  a  court 
shall  have  been  made  for  the  payment  of  costs,  or  any  other  sum  of 
money,  and  proof  by  affidavit  shall  be  made  of  the  personal  demand 
of  such  sum  of  money  and  of  a  refusal  to  pay  it,  the  court  may  issue 
a  precept  to  commit  the  person  so  disobeying  to  prison,  until  such  sum, 
and  the  costs  and  expenses  of  the  proceeding,  be  paid.(^)  (3) 

(g)  Id.  535, 5  i.    See  also  Laws  of  1843,  chap.  9. 


(3)  It  is  sufficient  to  "bring  a  defendant  into  contempt,  that  an  order  of  the  court, 
made  at  a  special  term,  requiring  the  payment  of  money,  is  properly  served  on 
him  by  delivering-  a  copy  to  him,  and,  at  the  same  time,  showing  him  a  certified 
copy  of  the  original,  and  a  demand  of  payment  made  by  a  person  who  exhibits 
his  written  authority.  (Smith  v.  Smith,  23  How.  Pr.  134;  S.  C.  14  Ab.  130; 
affirmed,  14  Ab.  468.) 

"Where  a  defendant  is,  by  a  final  judgment,  directed  to  pay  moneys  upon  which 
judgment  and  execution  may  be  issued,  to  collect  the  same,  he  cannot  be  proceeded 
against  as  for  a  contempt  in  not  paying  the  money.  (Gray  v.  Cook,  24  How.  432.) 
"Where  a  copy  of  a  decree  or  judgment  for  the  payment  of  money  is  served  on  the 
defendant,  without  a  demand  for  payment  being  made,  he  cannot  be  convicted 
of  a  contempt  in  not  paying  over  the  money.  There  must  be  a  demand  and 
refusal,  to  authorize  proceedings  for  a  contempt.     (lb.) 

If  a  sheriff,  who  has  been  indemnified,  sells  the  defendant's  property  on  an 
execution,  and  receives  the  money  thereon,  he  is  not  liable  to  an  attachment  for 
not  paying  it  over,  if  it  appears  he  has  been  sued  by  a  prior  judgment  creditor, 
who  claims  a  portion  of  the  fund.  Such  rights  will  not  be  settled  on  a  motion  for 
an  attachment.     (Wilson  v.  Wright,  9  How.  Pr.  459.) 

The  act  of  1847  (ch.  390,  §  2,)  provides  that  no  person  shall  be  imprisoned  for 
the  non-payment  of  interlocutory  costs,  or  for  contempt  of  court  in  not  paying 
costs,  except  attorneys,  solicitors  and  counsellors,  and  officers  of  court,  when 
ordered  to  pay  costs  for  misconduct  as  such,  and  witnesses  when  ordered  to  pay 
costs  on  attachment  for  non-attendance. 

It  has  been  held  this  act  does  not  apply  to  those  cases  of  contempt  where  a 
party  may  be  fined  for  any  misconduct  productive  of  an  actual  loss  or  injury  to 
the  other  party.     (Livingston  v.  Fitzgerald,  2  Barb.  396.) 

Failure  to  pay  alimony,  awarded  by  the  court  in  a  judgment  of  divorce,  is  a 
contempt,  which  may  be  punished  by  attachment.  (Lansing  v.  Lansing,  41  How. 
248.)  But  a  husband  cannot  be  brought  into  contempt  for  not  paying  the  amount 
of  alimony  fixed  by  the  master,  without  a  previous  order  of  the  court,  directing 
the  payment  of  such  amount.     (Gerard  v.  Gerard,  2  Barb.  Ch.  73.) 

Failure  to  pay  money,  pursuant  to  an  order  of  the  court,  cannot  be  a  contempt, 
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The  171st  rule  directs,  that  where  a  party  is  directed  to  pay  the 
costs  of  any  interlocutory  proceedings,  and  no  time  of  payment  is 
specified  in  the  order,  he  shall  pay  them  within  twenty  days  after  the 
filing  of  the  taxed  bill  and  affidavit,  and  service  of  a  copy  of  the  order 
and  of  such  taxed  bill ;  or  if  a  gross  sum  is  specified  in  the  order, 
within  twenty  days  after  service  of  a  certified  copy  of  the  order. 
And  if  he  neglects  or  refuses  to  pay  such  costs  within  the  twenty  days, 
or  the  time  specified  in  the  order,  the  adverse  party,  on  affidavit  of 
the  personal  service  of  such  copies  and  a  demand  of  payment,  and 
that  such  costs  have  not  been  paid,  may  have  an  ex  parte  order  to 
commit  the  delinquent  party  to  prison. (h) 

The  chancellor  has  decided  that  to  authorize  the  issuing  of  a  precept 
to  commit  a  party  to  prison  for  the  non-payment  of  interlocutory  costs, 
etc.  a  personal  demand  of  the  party  himself  is  necessary ;  and  that  a 
demand  of  his  solicitor  in  the  suit  is  not  sufficient. (i) 

A  party  who  is  committed  to  jail  on  a  precept  for  the  non-payment 
of  costs,  or  other  sum  of  money,  is  not  exempt  from  imprisonment, 
under  the  act  to  abolish  imprisonment  for  debt,  but  he  is  entitled  to 
[*Vol.  II,  272]  the  jail  *liberties.(£)  If,  however,  he  is  committed 
for  the  non-payment  of  a  fine  imposed  upon  him  by  the  court  upon  a 
conviction  for  a  contempt,  he  must  be  confined  within  the  walls  of  the 
prison.  (I) 

It  has  been  held,  that  the  article  of  the  revised  statutes  authorizing 

(U)  See  also  Chapman  v.  Munson,  3  Paige,  347. 

(i)    Lorton  v.  Seaman,  9  id.  609 

(1)  Katrick  v.  Warner,  4  Paige,  397.    People  v.  Bennett,  id.  282. 

(I)    People  v.  Bennett,  supra. 


where  the  fund  applicable  has  been  previously  exhausted,  by  payments  under 
earlier  orders.     (Succession  of  Johnson,  21  La.  Ann.  297. ) 

In  case  of  the  disobedience  of  a  party  to  an  order  for  the  payment  of  money, 
the  court  is  empowered,  immediately,  to  award  a  p>recept  for  his  imprisonment. 
It  is  not  necessary  that  proceedings  be  instituted,  either  by  attachment  or  order 
to  show  cause ;  but  if  they  are  so  instituted,  such  party  cannot  object  on  that 
account ;  nor,  upon  the  return  of  an  order  to  show  cause,  can  he  insist  upon  an 
examination  on  interrogatories.     (Brush  v.  Zee,  6  Ab.  N.  S.  50.) 

"Where  the  answer  of  the  defendant,  expressly  or  by  not  denying,  admits  a  part 
of  the  plaintiff's  claim  to  be  just,  the  court,  on  motion,  may  order  such  defendant 
to  satisfy  that  part  of  the  claim,  and  may  enforce  the  order  as  it  enforces  a  judg- 
ment or  provisional  remedy.  (Code,  §244,  sub.  5.)  Where  the  order  is  person- 
ally served,  and  obedience  to  it  refused,  it  may  be  enforced  by  attachment  and 
punishment  as  for  a  contempt,  unless  some  excuse  is  shown.  (Meyers  v.  Trimble, 
1  Ab.  399 ;  S.  C.  affirmed,  3  E.  D.  Smith,  607.)  But  inability  to  pay,  unless 
the  defendant  has  voluntarily  disabled  himself,  is  an  excuse.  (lb.  ;  Quintard  v. 
Secor,  3  E.  D.  Smith,  614 ;  S.C.I  Ab.  393.)  It  seems  the  order  will  not  be  enforced 
by  attachment  in  any  case  where,  on  final  judgment,  there  could  be  no  execution 
against  the  person.  (Lane  v.  Losee,  11  How.  Pr.  360;  S.  C.  2  Ab.  129 ;  Duncan 
v.  Ainslie,  26  Barb.  199  ;  Merritt  v.  Thompson,  3  E.  D.  Smith,  600;  S.  C.  1  Ab. 
223  ;  10  How.  Pr.  428.) 
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the  court  to  discharge  an  imprisoned  defendant  from  imprisonment, 
upon  his  executing  an  assignment  of  his  property  for  the  benefit  of 
the  party  at  whose  suit  he  is  confined,  (2  R.  S.  31,)  extends  to  a  pre- 
cept or  execution  for  the  collection  of  money  only,  issued  out  of  this 
court.  But  the  statute  does  not  authorize  the  discharge  of  a  party  in 
execution  for  a  fine  imposed  for  a  contempt  of  court,  or  where  he  is 
committed  for  the  non-performance  of  some  act  or  duty  which  it  is  in 
his  power  to  perform. (m)  By  the  "  act  for  the  relief  of  persons  impris- 
oned for  contempts  in  certain  cases,''  however,  (w)  the  court  or  tribunal 
ordering  an  imprisonment  for  a  contempt,  is  authorized,  in  its  discre- 
tion, (in  cases  of  inability  to  perform  the  requirements  imposed,)  to 
relieve  the  party  imprisoned,  in  such  manner  and  upon  such  terms  as 
it  shall  deem  just  and  proper. 

Where  the  order  is  for  the  payment  of  money  other  than  costs,  the 
order  should  specify  the  time  within  which  the  money  is  to  be  paid. 

If  the  person  who  serves  the  order  and  makes  the  demand,  is  not 
the  complainant  himself,  he  should  be  furnished  with  an  authority  to 
receive  the  money. (o) 

If  a  solicitor  collects  money  for  his  client,  which  he  refuses  to  pay 
over,  the  court  may  enforce  the  payment  of  the  money  by  a  commit- 
ment for  a  contempt.(p) 

It  will  be  observed  the  third  subdivision  of  the  section  of  the  stat- 
ute respecting  proceedings  as  for  contempts,  (2  R.  S.  534,  §  1,  ante,  p. 
270,)  seems  to  limit  the  power  of  the  court  to  commit  a  party  for  the 
non-payment  of  any  sum  of  money  ordered  to  be  paid,  to  those  cases 
where,  by  law,  an  execution  cannot  be  awarded  for  the  collection  of 
such  sum.  But,  by  the  eighth  subdivision,  proceedings  as  for  con- 
tempt may  be  resorted  to  in  all  cases  where  attachments  and  proceed- 
ings as  for  contempts  have  been  usually  adopted  and  practiced  in 
courts  of  record,  to  enforce  the  civil  remedies,  or  to  protect  the  rights 
of  any  party  to  a  suit.  And  by  the  practice  of  the  court,  previous  to 
the  revised  statutes,  the  remedy  of  the  party  might  have  been  enforced 
[*Vol.  II,  273]  in  all  cases  by  attachment  or  ^process  of  sequestra- 
tion ;  although  the  court  was  authorized  to  enforce  the  performance 
of  its  decrees  by  a  common  law  execution  against  the  property  or  the 
body  of  the  party  against  whom  the  decree  was  made,  as  is  provided 
for  by  the  revised  statutes.     It  was  accordingly  decided  by  the  chan- 

(m)  Van  Wezel  v.  Van  Wezel,  3  Paige,  38. 
In)  Laws  of  1843,  p.  8. 
(o)  Wilkins  v.  Stevens,  19  Ves.  117. 
(1>)  Matter  of  Bleakiey,  5  Paige,  311. 
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cellor,  in  the  case  of  Brockway  v.  Copp,(q)  that  where,  upon  an  appeal 
by  a  defendant  from  an  interlocutory  order  of  a  vice-chancellor,  such 
decision  is  reversed,  with  costs,  and  no  order  is  obtained  to  remit  the 
proceedings  to  the  vice-chancellor,  the  defendant  may  either  cause  the 
order  to  be  enrolled,  and  obtain  an  execution  for  his  costs,  on  the 
appeal,  or  he  may  proceed  as  for  a  contempt,  and  apply  for  an  attach- 
ment against  the  complainant  for  the  non-payment  of  the  costs.  (4) 


SECTION    III. 

CONTEMPTS   OTHEK  THAN   FOR  NON-PAYMENT   OP   MONET. 

Cases  of  contempt.']  (5)  The  contempts  coming  under  this  head,  as 
specified  in  the  statute,  have  been  already  mentioned,  so  far  as  they 
relate  to  the  court  of  chancery.  It  may  perhaps  be  useful  in  this 
place  to  refer  to  some  of  the  decisions  also.     In  the  case  of  Diets  v. 

(2)  2  Paige,  578. 


(4)  In  Lansing  v.  Lansing,  (4  Lans.  307,)  it  is  held,  however,  that  under  the 
above  provision  of  the  statute  (2  R.  S.  534,  §  1,  subd.  3)  proceedings  cannot  be 
had  as  for  a  contempt,  for  the  non-payment  of  any  sum  of  money  ordered  by  the 
court  to  be  paid,  where  the  payment  can,  by  law,  be  enforced  by  execution. 

The  Code  provides  that  where  a  judgment  requires  the  payment  of  money,  or 
the  delivery  of  real  or  personal  property,  the  same  may  be  enforced,  in  those 
respects,  by  execution,  as  provided  in  Title  IX,  part  2,  where  it  requires  the  per- 
formance of  any  other  act,  a  certified  copy  of  the  judgment  may  be  served  upon 
the  party  against  whom  it  is  given,  or  the  person  or  officer  who  is  required 
thereby,  or  by  law,  to  obey  the  same,  and  his  obedience  thereto  enforced.  If  he 
refuse,  he  may  be  punished  by  the  court  as  for  a  contempt.     (Code,  §  285.) 

See  ante,  vol.  1,  p.  840,  note  (3),  foot-paging. 

The  jurisdiction  of  the  court  of  chancery  to  enforce  its  decrees,  in  all  cases  save 
those  excepted  by  §  285  of  the  Code,  by  process  of  contempt,  is  in  nowise  abridged 
or  impaired  by  the  Code.  On  the  contrary  it  is  preserved,  and  continued  in  the 
supreme  court,  by  express  reservation.  (Code,  §§  178,  471 ;  Van  Sant.  Eq.  Pr. 
623 ;  People  v.  Compton,  1  Duer,  512 ;  Matter  of  Smethurst,  3  Code  R.  55 ;  2 
Sandf.  724.) 

(5)  If  a  witness  refuses  to  produce  papers  which  are  in  his  possession,  on  the 
ground  that  it  would  be  a  breach  of  his  privilege  as  an  attorney,  he  thereby 
assumes  to  judge  for  himself  as  to  the  question  of  privilege,  which  he  has  no 
right  to  do,  as  that  belongs  to  the  court  to  determine ;  and  he  is  thereby  guilty 
of  a  contempt.  (Mitchell's  Case,  12  Ab.  249.)  Where  a  witness,  on  the  trial  of  a 
cause,  testifies  to  his  knowledge  of  a  certain  contract  between  the  parties,  and 
admits'  that  he  has  the  contract  in  writing  with  him,  but,  on  request  of  counsel, 
refuses  to  produce  it,  the  court  has  the  power,  and  it  is  its  duty,  to  compel  the 
witness  to  produce  the  writing,  or  to  punish  him  for  a  contempt.  (Boynton  v. 
Boynton,  25  How.  490;  S.  C.  16  Ab.  87.)  In  Wolfe  v.  Goulard,  (15  Ab.  336,)  the 
defendant  was  sued  for  infringing  the  plaintiff's  trade-mark ;  on  a  reference  to 
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take  an  account  of  the  use  by  the  defendant  of  the  trade-mark  in  question,  he 
refused  to  produce  his  books  and  papers,  or  to  answer  as  to  sales.  Held,  that 
the  defendant  must  answer,  and  exhibit  his  books  relating  to  all  sales  which  took 
place  three  years  or  more  prior  to  the  inquiry,  as  the  statute  of  limitations  would 
protect  him  from  a  criminal  prosecution  for  any  offence  arising  prior  to  that  time. 
Held,  also,  that  if  the  inquiry  or  demand  to  produce  books  was  not  confined  to  the 
period  of  three  years  prior  to  the  inquiry,  and  the  party  refused  to  answer,  or 
produce  the  books,  he  would  not  be  liable  to  an  attachment  against  him  for  a 
contempt.  (lb.)  Where  a  witness,  upon  the  trial,  is  directed  to  produce  certain 
books  then,  with  no  time  allowed  him  to  do  so,  and  without  any  prior  notice  of  the 
necessity  of  producing  them  at  that  time,  and  without  having  been  summoned  to 
produce  them,  and  he  swears  that  it  is  out  of  his  power  to  produce  them  at  that 
time  and  place,  he  is  not  punishable  for  contempt  in  not  producing  them.  (Heerdt 
v.  Wetmore,  2  Rob.  697.) 

Where  an  order  in  proceedings  supplementary  to  execution  directs  the  debtor 
to  appear  and  be  examined  on  Sunday,  it  is  a  nullity  ;  and  if,  after  the  order  is 
served,  the  day  is  first  discovered  to  be  Sunday,  and  then  a  verbal  notice  is  given 
the  debtor  to  appear  on  Monday,  and  the  debtor  fails  to  appear,  he  will  not  be 
liable  as  for  a  contempt,  for  such  failure  to  appear.  (Arctic  Fire  Ins.  Co.  v.  Hicks, 
7  Ab.  204.) 

Where  an  affidavit,  upon  which  proceedings  supplementary  to  execution  are 
founded,  is  so  defective  that  the  judge  granting  the  order  does  not  obtain  jurisdic- 
tion of  the  matter,  the  debtor  cannot  be  punished  for  a  contempt  in  disobeying 
the  order.  (Kennedy  v.  Weed,  10  Ab.  62.)  In  proceedings  of  that  nature,  the 
defendant,  being  ordered  to  appear  and  be  examined,  appeared  and  moved  to 
vacate  the  proceedings,  for  irregularity,  and  the  examination  was  adjourned.  He 
was  present  at  the  hearing  of  the  motion,  which  was  denied,  and  the  judge 
adjourned  the  examination  to  another  day,  of  which  the  defendant's  attorney  had 
notice.  The  defendant  not  appearing  on  the  adjourned  day,  the  plaintiff  obtained 
a  new  order,  requiring  the  defendant  to  appear  on  another  day,  which  was  per- 
sonally served,  but  the  debtor  made  default.  Held,  sufficient  upon  which  to  found 
proceedings  to  punish  the  defendant  for  contempt.  (Ammidon  v.  Wolcott,  15  Ab. 
314.) 

In  Reynolds  v .  McElhone,  (20  How.  Pr.  454,)  the  judge  was  absent  from  his 
office  at  the  time  appointed  in  an  order  for  the  examination  of  a  judgment  debtor, 
in  supplementary  proceeding-s,  but  he  returned  within  an  hour,  to  execute  the 
order.  The  judgment  debtor  appeared  at  the  appointed  time,  and  after  waiting 
some  time,  went  away,  and,  on  the  same  day,  paid  out  moneys  in  violation  of  the 
order.  Held,  that  the  absence  of  the  judge  did  not  render  the  order  inoperative  : 
and  that  the  judgment  debtor  was  guilty  of  contempt,  in  paying  out  such  moneys. 

Where  the  defendant  refuses  to  execute  an  assignment  or  conveyance  of  his 
property  ordered  by  the  court,  it  is  a  contempt,  for  which  he  may  be  punished. 
(Hilliker  v.  Hathorn,  5  Bosw.  710.)  Where  a  judgment  directed  a  defendant  to 
execute  a  conveyance  when  he  should  be  requested  to  do  so,  by  the  plaintiff,  in 
writing,  and  the  latter  served  a.  copy  of  the  judgment  with  such  demand,  and 
then  presented  the  conveyance,  and,  two  months  afterwards,  demanded  its  execu- 
tion ;  held,  that  it  was  no  valid  excuse  for  a  refusal  to  execute  it,  that  the  written 
demand  was  not  served  at  the  same  time  that  the  actual  execution  of  the  convey- 
ance was  demanded.  {Morris  v.  Walsh,  14  Ab.  387  ;  S.  C.  9  Bosw.  636.)  Where 
a  judgment  directs  a  party  to  execute  a  conveyance,  it  is  no  excuse  for  a  refusal 
to  execute  it,  when  applied  to,  that  no  one  is  present  to  become  a  subscribing 
witness  to  the  execution,  or  a  commissioner  to  take  the  acknowledgment,  or  that  no 
seal  is  attached  thereto.     (lb.) 

A  judgement  debtor  will  not  be  punished  as  for  a  contempt  for  an  alleged  diso- 
bedience of  an  order  in  supplementary  proceedings,  restraining  him  from  trans- 
ferring or  otherwise  disposing  of  his  property  ;  unless  it  appears  affirmatively, 
beyond  a  reasonable  doubt,  that  the  money  or  property  received  or  paid  out  by 
him,  or  some  part  of  it,  was  due  him,  or  earned  by  him,  prior  to  the  date  of  such 
order.  (Potter  v.  Low,  16  How.  Pr.  549.)  A  judgment  debtor  is  guilty  of  a  con- 
tempt if  he  confesses  a  judgment  to  a  third  person,  for  a  fictitious  debt,_  during 
the  pendency  of  supplementary  proceedings,  before  the  appointment  of  a  receiver ; 
where  he  is  bound  by  an  injunction  order  not  to  transfer  or  interfere  with  his 
property  during  the  pendency  of  such  proceedings.  (Fenner  v.  Sanborn,  37  Barb. 
610.)    The  fact  the  lands  bound  by  such  judgment  are  situated  in  another  state 
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Merle,(r)  an  application  was  made  to  punish  a  party  as  for  a  contempt, 
for  breaking  open  seals  affixed  to  certain  parts  of  books  produced 
before  a  master.     At  first  the  chancellor  was  inclined  to  think  that 

(r)   2  Paige,  494. 


does  not  affect  the  question.     Such  a  contempt  may  be  punished  by  a  fine  equal 
to  the  amount  of  the  judgment  confessed,     (lb.) 

After  an  execution  has  been  put  into  a  sheriff's  hands,  if  a  stay  of  proceedings 
thereon  is  obtained,  and  served  on  him  by  the  defendant,  the  sheriff  cannot  be 
punished  for  a  contempt  for  refusing1  to  execute  and  return  the  execution,  so  long 
as  the  stay  is  in  force.  If  the  stay  has  been  vacated,  and  the  plaintiff  desires  to 
lay  the  foundation  for  a  contempt,  he  should  furnish  the  sheriff  with  proof  of  the 
vacation  of  the  order  to  stay  proceedings.     (People  v.  Carnley,  3  Ab.  215.) 

"Where  a  defendant  is  personally  served  with  a  copy  of  the  judgment,  according 
to  section  285  of  the  Code,  if  he  refuses  to  obey  the  same  he  is  liable  as  for  a  con- 
tempt.    (Fero  v.  Van  Evm,  9  How.  Pr.  148.) 

A  judge,  by  making  an  order  appointing  a  receiver  of  the  debtor's  property, 
and  filing  the  same  in  the  county  clerk's  office,  with  the  testimony  taken  on  the 
examination  of  the  judgment  debtor  in  supplementary  proceedings  before  the 
examination  is  finally  concluded,  does  not  thereby  lose  jurisdiction  of  the  person 
of  the  judgment  debtor,  nor  his  power  to  commit  him  for  a  contempt  in  refusing 
to  answer  questions  on  his  further  examination.  (People  ex  rel.  Fitch  v.  Mead, 
29  How.  360.) 

If  the  judge  has  jurisdiction  to  commit  for  a  contempt,  his  adjudication  upon 
the  question  of  contempt  or  no  contempt  is  final,  and  can  never  be  inquired  into, 
either  by  the  appellate  tribunal  of  his  own  court,  or  by  any  other  jurisdiction 
whatever.  (Mitchell's  Case,  12  Ab.  249.)  An  order  made  at  a  special  term,  deny- 
ing a  motion  for  a  commitment  for  not  obeying  a  mandamus,  is  appealable,  where 
the  contempt  is  not  denied,  or  where  an  evasive  excuse  is  offered,  and  the  judge, 
notwithstanding,  refuses  to  order  a  commitment.  But  where  the  alleged  con- 
tempt is  to  be  determined  upon  contradictory  affidavits,  then  the  decision  of  the 
judge,  at  chambers,  is  conclusive.  (People  ex  rel.  O'Brien  v.  Healy,  33  How.  172; 
S.  C.  48  Barb.  564.) 

Even  if  the  procuring  of  an  order  from  a  judge,  by  false  representations,  or  a 
suppression  of  facts,  vacating  a  previous  order  made  in  supplementary  proceed- 
ings, is  punishable  as  a  contempt,  yet  the  adverse  party  can  take  no  steps  to  have 
the  guilty  party  punished,  unless  his  own  rights  or  remedies  were  prejudiced 
thereby.  (De  Comeau  v.  The  People,  7  Rob.  498.)  A  client  cannot  be  punished 
as  for  a  contempt,  for  a  deceit  and  abuse  of  the  process  of  the  court,  committed  by 
his  attorney,  without  his  direction,  knowledge,  privity  or  procurement.  (Sat- 
terlee  v.  De  Comeau,  7  Rob.  666.) 

As  to  the  practice  upon  proceedings  for  contempts,  against  defendants,  for  not 
attending  before  a  master  and  submitting  to  an  examination,  etc.,  upon  a  refer- 
ence to  appoint  a  receiver,  in  a  creditor's  suit.  See  Hammersley  v.  Parker,  (1 
Barb.  Ch.  25.) 

A  party,  examined  as  a  witness,  either  at  or  before  the  trial,  may  be  required, 
upon  a  subpoena  duces  tecum,  to  produce  his  books  relating  to  or  containing  evi- 
dence pertinent  to  the  issue  in  the  action.  And  where  such  party  has  produced 
a  book  of  account,  and  proved  the  same,  and  has  pointed  out  and  explained  the 
charges  in  it,  called  for  in  evidence,  he  may  be  compelled  to  go  farther,  and 
required  to  read  out  of  the  book  the  specific  .items  and  charges  to  which  he  had 
referred  and  pointed,  to  the  end  that  the  same  may  be  incorporated  in  his  deposi- 
tion, and  preserved  as  evidence ;  and  for  his  refusal  to  thus  read  from  the  book, 
he  may  be  punished  as  for  a  contempt.  (People  ex  rel.  Valiente  v.  Dyckman,  24 
How.  222.) 

A  person  residing  in  the  city  of  New  York,  and  taxed  upon  his  personal  prop- 
erty, may  be  punished,  by  the  court  of  common  pleas,  as  for  a  contempt,  on 
account  of  his  neglect  to  pay  it.  (Matter  of  Kahn,  19  How.  Pr.  475 ;  S.  C.  11 
Ab.  147.) 
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the  section  of  the  statute  which  defines  criminal  contempts,  (2  R.  S. 
278,  §  10,)  had  deprived  the  court  of  the  power  of  punishing  the  act 
complained  of.  But  he  finally  decided  that  it  was  a  case  provided  for 
in  the  second  and  eighth  subdivisions  of  the  first  section  of  the  article 
respecting  contempts,  (2  R.  S.  534 ;)  as  it  was  an  abuse  of  the  pro- 
ceedings of  the  court,  and  the  rights  of  the  adverse  party  were  also 
materially  involved. 

So  where  property  is  rightfully  in  the  hands  of  a  receiver,  it  is  in 
the  custody  of  the  court,  and  cannot  be  distrained  upon  for  rent,  with- 
out permission  of  the  court ;  and  any  person  who  takes  the  property 
out  of  the  possession  of  the  receiver,  without  such  permission,  after  he 
has  notice  that  the  receiver  holds  it  in  the  character  of  receiver,  is 
[*Vol.  II,  274]  guilty  of  a  *contempt.(s)  (6)  And  the  same  principles 
are  applicable  to  any  other  interference  with  the  possession  of  a 
receiver,  sequestrator,  committee  or  custodee,  who  holds  property  as 
the  officer  of  this  court ;  as  his  possession  is  in  law  the  possession  of 
the  court  itself,  (t) 

It  is  also  a  contempt  of  the  court  to  insult  a  suitor  or  his  counsel 
while  attending  in  the  master's  office. (u)  A  counsel  who  signs  a  plead- 
ing containing  scandalous  or  impertinent  matter,  is  guilty  of  a  con- 
tempter)  And  if  the  property  of  a  lunatic  is  under  the  control  of  the 
court  of  chancery,  in  the  hands  of  a  committee,  it  is  a  contempt  for  a 
plaintiff  in  a  suit  at  law  to  interfere  with  the  property  on  a  judgment 
and  execution  against  the  lunatic,  or  to  commence  a  suit  at  law  against 
him  without  the  consent  of  the  court. (w)  So  if  a  person  interferes 
with  the  property  of  a  lunatic,  etc.  after  he  is  informed  of  the  institu- 
tion of  proceedings  to  declare  his  incompetency.^) 

The  breach  of  an  injunction  regularly  issued  is  likewise  a  contempt. 
And  in  a  proceeding  against  a  party  therefor,  the  court  will  not  look 

(s)   Noe  v.  Gibson,  7  Paige,  513. 

(t)   Id.  ib. 

(k)  French  v.  French,  1  Ho#an,  138. 

iv)   Somera  v.  Torrev,  5  Paige,  54. 

{w)  Matter  of  Heller,  3  id.  199.    Matter  of  Hopper,  5  id.  489.   L'Amourenx  v.  Crosby,  2  id.  422. 

ix)  L'Amonrenx  v.  Crosby,  supra. 


(6)  "When  property  in  the  possession  of  a  receiver  is  claimed  by  a  third  person, 
the  proper  course  is  to  apply,  by  petition,  to  the  court  from  which  he  derives  his 
appointment,  for  an  order  that  he  pay  or  deliver  it  over  to  the  party  to  whom  it 
rightfully  belongs.  An  attempt  to  deprive  an  officer  of  the  court  of  property  in 
his  possession  by  suit,  or  other  adverse  proceeding-,  without  first  obtaining  leave 
of  the  court,  will  be  regarded  as  a  willful  contempt,  for  which  the  party  instituting 
the  proceeding  will  subject  himself  to  punishment  by  attachment.  (Biggs  v. 
Whitney*  15  Ab-  388  >  Taylor  v.  Baldwin,  14  id.  166.) 
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into  the  merits  of  the  cause  in  which  the  injunction  issued. (y)  Nor  is 
it  any  answer  to  a  proceeding  for  such  contempt,  so  far  as  the  rights 
of  the  adverse  party  are  concerned,  that  the  breach  was  committed 
under  the  advice  of  counsel. (z)  A  party  will  be  in  contempt  for  a 
breach  of  injunction,  if  the  officer  by  whom  the  writ  was  allowed 
acted  within  his  powers  and  jurisdiction,  and  under  the  rules  of  the 
court ;  although  it  was  erroneously  granted,  and  for  an  insufficient 
cause.  But  the  court  will  take  into  consideration  the  fact  that  the 
injunction  was  erroneously  granted,  and  without  sufficient  equity  to 
sustain  it,  in  determining  the  extent  of  the  punishment  to  be  imposed 
upon  the  party  violating  it.  (a)  (7) 

iy)  People  v.  Spanieling,  2  Paige,  326. 

(2)   Hawley  v.  Bennett,  4  id.  163  ;  and  see  Rogers  v.  Patei-son,  id.  450. 

la)  Sullivan  v.  Jndah,  4  Paige,  444. 


(7)  If  a  party  stands  by,  and  allows  a  process,  over  which  he  has  control,  to  lie 
executed,  after  he  has  himself  been  enjoined  from  taking-  further  action  in  the 
case,  he  will  be  liable  to  be  punished  for  a  contempt,  as  for  a  disobedience  of  the 
order  of  the  court.  (Mayor,  etc.  of  New  York  v.  Conover,  5  Ab.  244.)  If  a  party 
takes  possession  of  a  room  which  is  occupied  as  a  public  office,  and  which  contains 
the  books,  etc.,  appertaining-  to  such  office,  after  an  injunction  has  been  served  on 
him,  forbidding  his  interference  with  the  books,  etc. ,  this  will  be  a  violation  of 
the  injunction,  although  he  does  not  touch  the  books,  etc.,  or  allow  others  to  do 
so  ;  and  he  will  be  punished  as  for  a  contempt.     (lb. ) 

"Where  one  is  restrained  by  injunction  from  disposing  of  certain  property,  and 
he  leaves  it  in  the  charge  of  his  clerks,  in  his  store,  informing  them  of  the  injunc- 
tion, but  not  identifying  the  property,  and  leaves  it  intermixed  with  other  property 
to  which  the  injunction  does  not  apply  ;  and  during  his  absence,  the  clerks  sell 
some  of  the  property  to  which  the  injunction  does  apply,  he  will  be  held  to  have, 
by  connivance,  violated  the  injunction,  and  be  liable  to  punishment  for  a  con- 
tempt. (Field  v.  Chapman,  13  Ab.  320 ;  S.  C.  22  How.  329  ;  affirmed  24  id.  463  ; 
15  Ab.  434.) 

Members  and  officers  of  a  board,  who  are  so  far  made  parties  to  an  injunction, 
served  on  their  president  and  read  in  their  hearing,  as  to  be  by  their  designation 
as  '"  officers  and  members,"  enjoined  with  him  from  doing  a  certain  act,  are  liable 
to  punishment  for  a  contempt  if  they  wilfully  disregard  such  injunction.  (RorJce 
v.  Russell,  2  Lans.  242.) 

An  injunction  order,  issued  in  one  action,  to  restrain  proceedings  in  another 
action  in  the  same  court,  is  not  absolutely  void,  but  is  merely  irregular,  and  must 
be  obeyed  until  set  aside.  (Erie  Railway  Co.  v.  Ramsey,  3  Lans.  178.)  However 
hastily  or  improvidently  it  may  have  been  granted,  it  is  valid  until  annulled  by 
the  court  granting  it,  or  reversed  on  appeal ;  and  until  then  it  is  entitled  to  obe- 
dience. If  it  is  disobeyed,  the  party  can  be  punished  for  contempt.  (S.  C.  45 
N.  Y.  637.) 

A  judgment  debtor,  who  uses  and  disposes  of  money  which  is  on  deposit  in 
bank  under  an  account  opened  in  his  name,  "  in  trust,"  after  the  service  upon  him 
of  an  injunction  order  in  supplementary  proceedings,  forbidding  him  to  transfer 
or  make  any  disposition  of  his  property,  or  in  any  manner  to  interfere  therewith, 
is  guilty  of  contempt.  (People  ex  rel.  Noel  v.  King-stand,  5  Ab.  N.  S.  90 ;  S.  C.  3 
Keyes,  325  ;  1  Trans.  Ap.  270.)  Even  though  the  moneys  so  deposited  may  have 
been  the  proceeds  of  business  transacted  by  such  debtor  as  agent  for  his  wife,  or 
of  the  sale  of  stock  for  other  parties,  yet  the  legal  title  thereto  was  in  the  debtor 
himself,  and  he  could  not  use  them  without  a  violation  of  the  injunction.     (lb.) 

"Where,  in  proceedings  for  contempt  in  violating-  an  injunction,  the  testimony 
before  the  referee  tended  to  show  that  the  accused  had  collected,  as  the  agent  of 
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If  the  master  directs  the  defendant  in  a  creditor's  suit  to  deliver  to 
the  receiver  the  possession  of  his  property,  the  defendant,  unless  he 
applies  to  the  court  to  review  the  decision,  may  be  compelled  by 
process  of  contempt  to  comply  with  the  master's  directions. (b)  (8)  But 
a  defendant  in  a  suit  of  that  kind  is  not  in  contempt  for  neglecting  to 
deliver  over  property  to  the  receiver,  where  the  property  is  claimed  to 
be  in  the  possession  of,  and  to  belong  to,  a  third  person ;  unless  the 
[*Vol.  II,  275]  master  has  *decided  that  such  property  belongs  to, 
and  is  under  the  control  of,  the  defendant. (c) 

The  advice  of  the  counsel  cannot  protect  a  party  in  disobeying  an 
order  of  the  court,  or  prevent  the  adverse  party,  whose  remedy  is 
impaired  or  impeded  by  such  disobedience,  from  proceeding  as  for  a 
contempt  to  compel  a  compliance  with  the  order. (d)  (9) 

(&)  Parker  v.  Browning,  8  Paige,  388. 

(c)  Cassilear  v.  Simons,  8  Paige,  273. 

(d)  Rogers  v.  Paterson,  4  id.  450. 


the  defendant,  contrary  to  the  prohibition  of  the  injunction,  $671.47  of  the  assets 
of  the  defendant,  and  appropriated  the  same  to  his  own  use,  it  was  held  that, 
prima  facie,  the  plaintiff  was  damnified  to  that  extent,  by  the  transaction  ;  pro- 
vided his  claim  against  the  defendant  was  equal  to  that  amount.  {Harteau  v. 
Deer  Park  Blue  Stone  Co.  3  N.  Y.  Supr.  C.  763.) 

A  party,  restrained  by  injunction  from  doing  a  particular  act,  cannot  stand  by 
and  see  the  injunction  violated  by  a  partner,  at  their  common  expense,  or  for  their 
common  benefit.  (Neale  v.  Osborne,  15  How.  Pr.  81.)  To  stand  by,  aid  and  abet, 
or  countenance  and  connive  at,  a  violation  of  an  injunction  by  a  partner,  under 
such  circumstances,  will  be  held  a  disobedience  of  the  injunction  by  the  party 
restrained,  and  will  be  punished  as  such.  (lb.)  All  persons  duly  served  with  an 
injunction  are  bound  to  obey  the  same,  in  its  letter  and  spirit,  while  it  remains  in 
force  ;  and  every  evasion  of  it,  or  contrivance  to  frustrate  it,  will  be  treated  and 
punished  as  a  contempt.     (lb.) 

For  the  purpose  of  sustaining  a  motion  to  punish  for  a  contempt  in  violating  an 
injunction  as  to  trade-marks,  it  should  appear,  clearly,  that  the  ordinary  mass  of 
customers,  paying  that  attention  which  such  persons  usually  do  in  purchasing, 
would  be  easily  deceived  by  the  label  used  by  the  defendant.  (Swift  v.  Bey,  4 
Rob.  611.) 

(8)  When  it  is  admitted  by  the  pleading  or  examination  of  a  party  that  he  has 
in  his  possession,  or  under  his  control,  any  money  or  other  thing  capable  of  delivery, 
which,  being  the  subject  of  the  litigation,  is  held  by  him  as  trustee  for  another 
party,  or  which  belongs  or  is  due  to  another  party,  the  court  may  order  the  same 
to  be  deposited  in  court,  or  delivered  to  such  party,  with  or  without  security,  sub- 
ject to  the  further  direction  of  the  court.  (Code  §244,  sub.  5.)  And  whenever 
the  court,  in  the  exercise  of  its  authority,  shall  have  ordered  the  deposit,  delivery 
or  conveyance  of  money  or  other  property,  and  the  order  is  disobeyed,  the  court 
may  punish  the  disobedience   as  for  a  contempt.     (lb.) 

When  an  order  is  made  directing  the  delivery  of  property  to  a  receiver,  and 
the  defendant  refuses  a  demand  made  by  the  plaintiff,  his  attorney,  or  the  referee 
appointed  to  see  that  the  delivery  is  made,  an  attachment  for  a  contempt  will  not 
be  issued,  for  such  refusal.  The  demand  must  be  made  by  the  receiver  himself. 
(Panton  v.  Zebley,  19  How.  Pr.  394.) 

(9)  While  there  is  no  rule  or  practice  which  absolutely  protects  a  party  from 
punishment,  for  violating  an  order  of  court,  on  the  ground  that  he  acted  under 
the  advice  of  counsel,  yet  the  court  has  discretionary  power  to  relieve  the  party, 
and  should  exercise  it,  whenever  substantial  justice  requires.    (Billings  v.  Carver, 
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A  party  is  in  contempt  for  not  obeying  an  order  served  on  his  solici- 
tor, if  knowledge  of  such  service  was  brought  home  to  him,  in  the 
same  manner  as  if  the  order  had  been  served  on  him  personally. (e) 
So  if  the  party  is  informed  of  an  order  for  an  injunction,  by  a  person 
who  was  in  court  at  the  time  it  was  granted, (/)  or  if  he  has  personal 
notice  of  the  order,  by  being  himself  present  in  court  when  it  was 
made.(^) 

Methods  of  proceeding  fin'.']  The  statute  allows  two  modes  of  pro- 
ceeding against  parties  as  for  contempt,  to  enforce  civil  remedies — 
(i.  e.  in  all  cases  except  where  the  contempt  was  for  the  non-payment 
of  money) — viz.  by  attachment  to  bring  the  party  into  court  to 
answer  for  the  alleged  contempt,  or  by  an  order  for  the  accused  to  show 
cause  why  he  should  not  be  punished  for  his  alleged  misconduct. (h) 

1st.  By  attachment.']  If  the  party  complaining  of  the  alleged  mis- 
conduct intends  to  proceed  by  attachment,  in  the  first  instance  he  must 
lay  a  foundation  therefore  by  affidavits,  or  other  evidence,  showing 
that  the  party  is  in  contempt,  (i)  For  the  statute  directs  that  in  the 
case  of  any  contempt  not  committed  iti  the  immediate  view  and  pres- 
-  ence  of  the  court,  the  court  shall  be  satisfied  by  due  proof,  by  affida- 
vit, of  the  facts  charged. (A)  And  it  is  requisite  that  a  copy  of  such 
affidavits  be  served  on  the  party  accused,  a,  reasonable  time  to  ena- 
ble him  to  make  his  defence ;  except  in  cases  of  disobedience  to  any 
rule  or  order  requiring  the  payment  of  money,  and  of  disobedience  to 
a  subpcena.(Z)  (10) 

\e)  People  v.  Brower,  4  Paige,  405. 

(/)  Hull  v.  Thomas,  3  Edw  236. 

(g)  Osborne  v.  Tenant,  14  Ves.  136.  Van  Sandan  v.  Rose,  2  Jac.  &  W.  264.  Eider  v.  Kid- 
der, 12  Yes.  202. 

(70  The  Albany  City  Bank  v.  Schernierhorn,  9  Paige,  372.  2  E.  S.  536,  j  5.  Pitt  v.  Davison 
37  S.  Y.  235. 

(i)   Id.  ib.  i 

(k)  i  R.  S.  535,  J  3. 

(I)   Id.  ib. 


54  JNT.  Y.  40.)  And  the  fact  that  a  witness  refused  to  answer  proper  questions  put 
to  him,  because  advised  by  counsel  that  he  was  not  bound  to  answer,  may  prop- 
erly be  taken  into  consideration,  in  proceedings  charging-  him  with  a  contempt. 
(Clark  v.  Brooks,  26  How.  254.) 

Where  a  manifest  contempt  is  proved,  a  statement  in  general  terms,  that  the 
guilty  party  acted  under  the  advice  of  counsel,  will  never  be  accepted  by  the 
court  as  excusing  or  palliating  his  misconduct.  To  enable  the  court  to  regard 
such  advice,  the  names  of  the  counsel,  the  information  that  was  laid  before  them, 
and  the  exact  import  of  their  advice,  must  be  fully  stated.  (People  v.  Compton, 
1  Duer,  512.) 

(10)  In  Aekroyd  v.  Ackroyd,  (2  Ab.  W.  S.  380,)  a  defendant  was  required  to 
produce  his  books  and  vouchers,  and  to  render  an  account.  He  produced  certain 
account  books  and  vouchers,  and  refused  to  render  any  other  account.  An  order 
was  then  obtained,  by  the  plaintiff,  that  the  defendant  show  cause  why  he  should 
not  be  attached  for  contempt,  for  refusing  the  required  account,  and  upon  the 
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An  attachment  will  be  issued  whenever  the  affidavits  in  relation  to 
the  alleged  contempt  are  conflicting ;  in  order  to  enable  the  complain- 
ant to  compel  the  attendance  of  witnesses  to  prove  the  facts,  (m) 

The  order  for  the  attachments  should  not  contain  an  adjudication 
that  the  defendant  has  been  guilty  of  the  contempt.  It  should  merely 
direct  the  issuing  of  the  attachment,  or  only  declare  that  it  appears  to 

(m)  McCredie  v.  Senior,  4  Paige,  378. 


hearing',  the  motion  was  denied.  Held,  that  the  granting  of  the  attachment  was 
discretionary  with  the  court,  and  the  order  denying  such  attachment  was  not 
appealable.  It  seems,  that  in  such  a  case,  instead  of  moving  for  the  attachment, 
the  plaintiff  should  have  moved  for  an  order  instructing  the  defendant  that  he 
had  not  complied  with  the  requirement,  and  ordering  him  to  render  a  further 
account.     (lb. ) 

An  attachment  for  disobedience  of  an  order  made  in  supplementary  proceed- 
ings, may  be  issued  by  a  judge  other  than  the  one  who  made  such  order,  or  by 
the  court  itself.-  (People  ex  rel.  Kearney  v.  Kelly,  22  How.  Pr.  309  ;  S.  C.  13  Ab. 
459.).  But  an  attachment  for  contempt  should  be  made  returnable  before  the 
judge  by  whom  it  was  issued,  and  not  before  a  judge  at  chambers.  (Kelly  v.  Mc- 
Cormick,  28  N.  Y.  818.)  Such  an  irregularity,  however,  is  voidable  only,  and  not 
void ;  and  is  waived  by  giving  a  bond  to  obtain  a  release  from  arrest  under  the 
attachment.     (lb.) 

An  attachment  under  the  provisions  of  the  Revised  Statutes,  (2  R.  S.  534,)  issued 
against  the  defendant  for  non-appearance  before  the  -court  in  pursuance  of  an 
order  made  by  it,  directing  him  to  appear  and  be  examined  under  supplementary 
proceedings,  cannot  be  g-ranted  without  proof,  by  affidavit,  both  of  the  service  of 
such  order,  and  of  a  failure  to  appear.  A  copy  thereof  must  also  be  served  on 
the  party  accused,  at  a  seasonable  time  to  enable  him  to  make  a  defence.  ( Ward 
v.  Arenson,  10  Bosw.  5S9.) 

Where  an  affidavit  was  verified  before  a  notary,  in  a  county  other  than  the  one 
for  which  he  was  appointed,  and  an  attachment  was  issued  against  a  party,  as  for 
a  contempt,  founded  on  such  affidavit,  such  attachment  is  issued  without  the 
proof  by  affidavit  which  the  statute  requires ;  and  the  attachment  order  thus 
granted,  and  all  proceedings  under  it,  will  be  set  aside,  as  being  without  authority. 
And  this  is  so,  although  sufficient  appeared  in  the  answer  of  the  party  to  the  inter- 
rogatories which  were  subsequently  filed,  so  that  no  resort  need  be  had  to  the 
affidavits  upon  which  the  attachment  was  granted.  The  proceedings  had,  upon 
the  attachment,  in  such  a  case,  are,  from  their  inception,  void.  (People  ex  rel. 
Laroeque  v.  Murphy,  1  Daly,  462.) 

An  attachment  issued  under  the  article  of  the  Revised  Statutes  entitled  "  Of  pro- 
ceedings for  contempts  to  enforce  civil  remedies,"  is  a  mere  substitute  for  an 
execution  against  the  body.  It  is  equivalent  to  a  capias  ad  satisfaciendum. 
(People  ex  rel.  Crouse  v.  C'cnoles,  34  How.  181 ;  Matter  of  Watson,  5  Lans.  486.) 
It  is  an  execution  in  a  civil  action,  upon  which  the  defendant  is  entitled  to  the  jail 
liberties,  under  2  R.  S.  433,  §  40.  (lb.)  Such  an  attachment  is  a  mere  civil  pro- 
cess to  enforce  the  payment  of  money,  and  is  regular  process  for  that  purpose. 
But  it  seems  that  on  such  process,  a  female  cannot  be  arrested  or  imprisoned. 
(lb. ;  Code,  §  179.) 

An  attachment  for  contempt  is  primary  process,  and  may  be  granted  in  the 
first  instance,  but  not  without  filing  such  proof  as,  if  untrue,  would  subject  the 
party  asserting,  to  prosecution  for  perjury.  Hence,  an  attachment,  -issued  upon 
the  mere  report  of  a  referee,  without  proof,  by  affidavit,  of  the  facts  charged,  is 
irregular.     (Ackroyd  v.  Ackroyd,  3  Daly,  38.) 

In  Graham  v.  Bleakie,  (2  Daly  55,)  a  person  served  with  an  order  to  show  cause 
why  he  should  not  be  punished  for  a  contempt  in  not  obeying  a  previous  order, 
insultingly  refused  to  receive  the  order  to  show  cause  and  a  copy  of  the  order 
disobeyed.  Held,  sufficient  proof  of  a  demand  and  refusal,  under  2  R.  S.  535, 
§  4,  to  authorize  the  issuing  of  an  attachment. 
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[*Vol.  II,  276]  the  *court  there  is  probable  cause  for  the  issuing  of 
an  attachment  to  bring  the  defendant  before  the  court  to  answer  as  to 
the  alleged  contempt,  (n) 

The  statute  contains  a  provision,  that  whenever  a  rule  shall  have 
been  entered  in  any  court,  according  to  the  practice  thereof,  requiring 
any  officer  or  other  person  to  whom  any  process  of  the  court  has  been 
directed  and  delivered,  to  return  the  same,  an  attachment  for  disobe- 
dience of  such  rule  may  issue  without  special  application  to  the  court.(o) 

Bail.]  Whenever  an  attachment  is  issued  by  the  special  order  of 
the  court,  under  the  provisions  of  the  statute,  the  court  must  direct 
the  penalty  in  which  the  defendant  shall  give  bond  for  his  appearance 
to  answer,  (p) 

Proceedings  on  return  of  attachment.]  If  the  party  alleged  to  be  in 
contempt  is  unable  to  travel,  or  to  attend  the  court  personally,  from 
sickness  or  otherwise,  it  will  be  a  sufficient  excuse  for  not  bringing 
him  before  the  court,  (q) 

If  the  attachment  is  returned  served,  and  the  defendant  does  not 
appear,  the  court  may  either  award  another  attachment,  or  may  order 
the  bond  taken  on  the  arrest  to  be  prosecuted,  or  both.(r)  (11) 

When  the  party  is  brought  up  on  the  return  day,  if  he  has  given 
bail,  the  bond  will  remain  in  force,  until  the  court  makes  some  order 

(n)  McCredie  v.  Senior,  i  Paige,  378. 
(o)  2E.  S.536,  S6. 
(p)  Id.  536,  «  10. 
(4)  Id.  640,  J  37. 
()•)  Id.  538,  j  27. 


(11)  "Where  an  attachment  for  contempt  is  served  on  a  party,  and  he  gives  a 
bond,  with  sureties,  for  his  appearance  on  the  return  day  thereof,  he  need  not  be 
called  on  the  first  or  return  day,  at  least  if  the  attachment  is  not  filed  on  that  day. 
An  appearance  on  the  second  day  is  in  time  for  both  parties.  If,  however,  he  is 
called  on  the  first  day,  and  answers,  interrogatories  may  be  at  once  filed  and 
served ;  but  if  he  does  not  answer,  he  can  have  the  second  day  to  answer  in. 
(People  v.  Munro,  15  How.  Pr.  494.) 

Where  the  proceedings  are  by  order  to  show  cause,  such  order  must  be  person- 
ally served  on  the  party,  or  he  must  personally  appear  in  court,  before  a  legal 
order  can  be  made  declaring-  him  in  contempt.  (Pitt  v.  Davison,  37  Barb.  97 ; 
S.  C.  13  Ab.  129.)  A  service  of  the  order  to  show  cause  upon  the  attorney  of  the 
party  is  not  sufficient.  (lb.)  It  is  indispensable  that  the  accused  party  should 
be  present  in  court,  either  voluntarily  or  by  compulsion  of  attachment ;  and  until 
such  appearance  is  secured,  the  court  has  no  jurisdiction  of  the  person,  and  can- 
not make  a  valid  order  declaring-  him  guilty  of  contempt.     (lb.) 

If  the  proceeding  by  attachment  is  adopted,  the  party  is  to  be  arrested  and  to 
be  personally  brought  before  the  court  ;  unless  he  gives  bail.  On  being-  brought 
before  the  court,  or  appearing  pursuant  to  his  bail  bond,  interrogatories  are  to  be 
filed  and  administered,  if  he  denies  the  contempt.  (Pitt  v.  Davison,  34  How. 
355  ;  S.  C.  37  N.  Y.  235.)  Under  this  mode  of  proceeding,  no  order  for  the  pun- 
ishment of  the  accused,  by  fine  or  imprisonment,  can  be  made,  unless  he  shall 
have  been  personally  brought  before  the  court,  or  has  voluntarily  appeared 
there.     (lb.) 
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in  relation  to  it.  If  there  is  no  bail,  the  sheriff  who  brings  him  up 
must  detain  him  in  custody  until  some  order  is  made  in  the  prem- 
ises ;(s)  or  he  may  be  then  bailed.  (I) 

Interrogatories.']  Upon  the  defendant  appearing,  or  being  brought 
into  court,  if  he  does  not  admit  the  contempt  charged  against  him,  the 
chancellor  must  cause  interrogatories  to  be  filed,  specifying  the  facts 
and  circumstances  alleged  against  such  defendant,  and  requiring  his 
answer  thereio ;  to  which  the  defendant  must  make  written  answers 
on  oath,  within  such  reasonable  time  as  the  court  shall  allow.  The 
court  may  receive  any  affidavits  or  oth^r  proofs  contradictory  of  the 
answers  of  the  defendant,  or  in  confirmation  thereof;  and  upon  the 
original  affidavits,  such  answers,  and  such  subsequent  proof,  must  de- 
termine whether  the  defendant  has  been  guilty  of  the  contempt,  (u)  (12) 

(s)  Id.  536,  S 12.    Lovett  v.  Rogers,  2  Paige,  103. 

(t)    Matter  of  VanderbLlt,  4  John.  Ch.  Rep.  57.    Cary's  Eep.  100. 

(«)  2  It.  S.  538,  j  19. 


(12)  In  all  cases  in  which  a  party  appears,  on  an  order  to  show  cause,  or  in  any- 
other  way,  for  the  purpose  of  showing-  cause  why  he  should  not  be  punished  as 
for  a  contempt,  interrogatories  must  be  filed,  unless  the  case  is  one  in  which  the 
statute  expressly  dispenses  with  such  filing-.  And  until  this  has  been  done,  the 
party  cannot  be  legally  condemned.  (Pitt  v.  Davison,  37  Barb.  97 ;  S.  C.  13  Ab. 
129.)  Where  the  misconduct  has  occurred  in  the  presence  of  the  court,  or  where 
the  party  has  disobeyed  a  subpoena,  or  a  rule  or  order  of  the  court  for  the  pay- 
ment of  money,  interrogatories  need  not  be  filed  ;  for  if  the  court  has  obtained 
jurisdiction  of  the  person  of  the  party  in  the  manner  provided  by  the  statute,  it 
retains  that  jurisdiction  for  all  purposes  of  enforcing  the  judgment,  until  its 
requirements  are  fully  performed  and  executed.  (lb.)  And  a  conviction  may  be 
had,  and  punishment  imposed,  on  an  order  to  show  cause  why  the  party  should 
not  be  punished  for  contempt,  although  no  attachment  has  been  issued,  or  inter- 
rogatories filed.  (Taylor  v.  Baldwin,  14  Ab.  166.)  In  People  ex  rel.  Hackley  v. 
Kelly,  (24  N.  Y.  74;  S.  C.  24  How.  369  ;  21  id.  54;  12  Ab.  150,)  a  refusal  by  a 
witness  to  answer  a  proper  question  before  a  grand  jury  was  reported  by  the 
grand  jury  to  the  court,  in  the  presence  of  the  witness,  who  did  not  deny,  but 
justified  the  same,  and  reiterated  the  refusal.  Held,  that  the  contempt  was  one 
"  in  the  immediate  view  and  presence  of  the  court."  and  that  no  affidavit,  or  fur- 
ther evidence,  was  necessary  to  a  commitment. 

If  the  defendant  improperly  refuses  to  answer  the  interrogatories,  the  order  of 
commitment  should  specify  such  refusal  as  the  misconduct  complained  of.  (De 
Witt  v.  Dennis,  30  How.  131.) 

It  seems  the  practice  of  filing  written  interrogatories,  and  giving  the  party  an 
opportunity  of  answering  them,  in  proceedings  for  commitment,  is  demanded  only 
in  cases  where  punishment  can  be  inflicted  by  fine.  (Matter  of  Watson,  5  Lans. 
466.) 

The  interrogatories  must  be  confined  to  the  subject  matter  of  the  misconduct 
alleged,  and  not  to  any  previous  or  other  proceeding  ;  otherwise  the  defendant 
may  except  or  demur  to  them.  (Albany  City  Bank  v.  SchermerJiorn,  9  Paige  372.) 
They  should  be  confined  to  the  fact  of  the  service  of  the  order  or  process,  and  to 
the  acts  constituting  the  violation  thereof.  They  should  not  relate  to  any  previous 
proceeding.     (Brown  v.  Andrews,  1  Barb.  227.) 

When  the  incipient  proceeding  to  punish  a  party  as  for  a  contempt  is  an  order 
to  show  cause  "  why  he  should  not  be  punished  for  the  alleged  contempt,"  and 
the  contempt  is  denied,  it  is  not  essential  to  the  validity  of  any  final  order  that 
may  be  made,  that  interrogatories  should  be  filed.     ( Watson  v.   Fitzsiimnom,  5 
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A  copy  of  the  interrogatories  should  be  served  upon  the  defend- 
[*Vol.  II,  277]  ant.(13)  *In  the  case  of  The  People  v.  Rogers,(v)  the 
court  directed  the  relators  to  file  interrogatories  in  relation  to  the  con- 
tempt, specifying  the  facts  and  circumstances,  and  to  serve  a  copy 
upon  the  defendant ;  and  that  the  defendant  put  in  written  answers 
upon  oath,  and  file  the  same  within  twenty-four  hours. 

The  interrogatories  must  be  filed,  and  answers  thereto  obtained, 
before  the  court  can  make  a  final  order ;  unless  the  accused,  upon 
being  brought  into  court  upon  the  attachment,  admits  the  contempt  as 
charged. (w)  (14)  , 

Reference  to  examine  party.]  It  is  the  usual  practice  to  direct  a  ref- 
erence to  a  master  to  examine  the  defendant  upon  the  interrogatories 
and  other  proof,  and  to  certify  as  to  the  contempt.(15)  This  has  been 
done  in  two  cases  at  least.(«)     In  the  case  of  Cwmrning  v.  Waggoner, 

(v)  2  Paige,  103. 

(w)  The  Albany  Citr  Bank  v.  Schermerhorn,  9  id.  372. 

(x)  Matter  of  Vanderbilt,  4  John.  Ch.  Rep.  57.  Camming  v.  Waggoner,  7  Paige,  603.  In 
McCreadie  v.  Senior,  (4  id.  381,)  the  chancellor  speaks  of  process  to  compel  the  attendance 
of  witnesses  either  before  the  court  or  a  master ;  as  if  either  course  were  proper.  In  Ferris  v. 
L'Amonrenx,  (cited  1  Hoff.  Pr.  436,)  the  examination  was  directed  to  be  before  the  assistant 
register.  In  The  People  v.  Rogers,  (2  Paige,  103,)  the  defendant  was  directed  to  answer  the 
interrogatories  on  oath,  and  file  his  answer  with  the  register. 


Duer,  629.)  If  a  reference  be  ordered,  to  ascertain  the  facts  and  report  the  testi- 
mony, and  both  parties  appear  before  the  referee,  and  submit  evidence,  the 
defendant  cannot  object,  on  the  final  hearing  upon  the  report,  that  no  interroga- 
tories had  been  filed  and  answered.     (lb.) 

(13)  Before  a  defendant  is  adjudged  guilty  of  a  contempt,  for  disobeying  an 
order  in  supplementary  proceedings,  unless  he  admits  the  contempt  as  charged, 
he  should  be  furnished  with  a  copy  of  the  interrogatories,  if  he  requires  it,  and 
sufficient  time  given  him  to  prepare  his  answer.  (Be  Witt  v.  Dennis,  30  How. 
131 ;  People  ex  rel.  Lovett  v.  Rogei'S,  2  Paige,  103.) 

(14)  On  an  attachment  for  a  contempt,  for  disobedience  of  an  order  of  the  court, 
where  the  plaintiff's  interrogatories,  and  the  defendant's  answers  thereto,  have 
been  filed,  without  an  order  of  reference,  the  defendant  may  read  affidavits  in 
favor  of,  and  the  plaintiff  in  opposition  to,  such  answers.  (Smith  v.  Smith,  23 
How.  134 ;  S.  C.  14  Ab.  130,  468.)  On  such  a  proceeding,  the  affidavit  in  answer 
to  the  charge  must  be  taken  as  true.     (Matter  of  Strong,  5  City  Hall  Rec.  8.) 

To  enable  the  court  to  exercise  its  discretionary  power  of  punishment,  inter- 
rogatories which  are  designed  to  show,  by  the  answers  of  the  accused,  the  true 
nature  and  character  of  his  misconditct,  must  be  answered ;  as  whether  the 
accused  had  voted  for  certain  resolutions,  the  passage  of  which  was  relied  on  as 
evidence  to  show  that  his  disobedience  to  an  injunction  was  intentional  and  willful. 
(People  v.  Compton,  1  Duer,  512.) 

Upon  the  interrogatories  being  filed  and  answered,  the  court  proceeds,  in  a 
summary  manner,  to  decide  whether  the  defendant  has  been  guilty  of  the  miscon- 
duct alleged.  And  in  determining  that  question,  the  court  may  receive,  and  take 
into  consideration,  the  original  affidavits,  and  also  any  other  affidavits,  or  other 
proofs,  contradictory  of  the  answers  of  the  defendant,  or  in  confirmation  thereof. 
(2  R.  S.  537,  ij  19.) 

(15)  The  ascertainment  of  the  amount  of  damages  sustained  by  the  plaintiff,  by 
the  violation  of  an  injunction,  by  an  individual,  is  a  part  of  the  proceeding  to 
punish  a  party  for  a  contempt  of  that  character.  And  where  an  order  of  reference 
directed  that  such  a  proceeding  be  referred  to  a  referee  to  take  testimony  in 
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referred  to  in  the  note,  the  court  decided  that  upon  such  a  reference, 
by  which  the  master  was  directed  to  examine  the  defendant  on  inter- 
rogatories, and  to  take  such  other  proof  concerning  the  contempt  as 
should  be  produced  before  him  by  either  party,  the  master  was  not 
authorized  to  receive  the  ex  parte  affidavits  of  witnesses  ;  unless  he 
was  specially  directed  by  the  order  of  reference  to  receive  such  affida- 
vits as  proof. 

And  as  a  general  rule,  the  court  will  not  allow  ex  parte  affidavits  to 
be  used  on  such  a  reference ;  but  will  compel  the  parties  to  produce 
and  examine  the  witnesses  before  the,  master,  so  that  they  may  be 
cross-examined  by  the  adverse  party,  (y) 

If  the  answers  of  the  defendant  to  the  interrogatories  are  short  and 
evasive,  they  may  be  excepted  to ;  and  if  they  appear  to  be  insuffi- 
cient, the  interrogatories  may  be  sent  back  to  the  master,  that  they 
may  be  fully  answered. (z) 

2d.  By  order  to  show  cause.]  The  proceedings  by  an  order  to  show 
cause  why  the  party  should  not  be  punished  for  his  alleged  miscon- 
duct, must,  in  the  same  manner  as  the  proceedings  by  attachment, 
have  a  foundation  laid  for  them  by  affidavits  or  other  evidence,  show- 
ing that  the  accused  party  is  in  contempt.(a)  (16) 

*The  order  to  show  cause,  and  copies  of  the  affida-  [*Vol.  II,  278] 

iy)  dimming  r.  Waggoner,  supra. 

(2)  O'Brien  v.  English,  Vern.  &  Scviv.  386.    1  How.  Exch.  85.    See  further  as  to  attachment 
and  proceedings  on  the  return  thereof,  Vol  I.,  pp.  54,  58. 
(a)  The  Albany  City  Bank  v.  Sehermerhorn,  9  Paige,  372. 


regard  to  the  same,  and  report  his  opinion  thereon ;  held,  that  the  amount  of 
damages  which  the  plaintiff  had  sustained  was  a  proper  subject  of  testimony, 
tinder  such  order.     (Harteau  v.  Deer  Park  Blue  Stone  Co.  3  N.  Y.  Supr.  C.  763.) 

After  the  answers  and  proofs  are  taken,  upon  the  reference,  the  referee  must 
report  the  same  to  the  court.  He  is  to  report  the  proof,  and  not  merely  his  opinion 
or  conclusions  upon  the  proofs."  (Albany  City  Bank  v.  Sehermerhorn,  9  Paige, 
372.) 

The  court  then  proceeds  to  determine  the  question  of  contempt  as  upon  answers 
made  and  filed  in  court,  to  interrogatories ;  and  may,  in  its  discretion,  require 
notice  of  the  hearing  thereof  to  he  given  to  the  party  proceeded  against.  (Van 
Sant.  Eq.  Pr.  632.) 

(16)  In  an  order  to  show  cause  it  is  not  sufficient  to  cite  the  'party  to  appear 
and  show  cause  "  why  an  attachment  should  not  be  issued  against  him,  and  he  be 
punished  for  the  alleged  contempt  and  misconduct."  The  order  ought  to  require 
the  party  to  show  cause  why  he  should  not  be  punished  for  the  alleged  miscon- 
duct ;  and  succinctly  and  plainly  specify  the  nature  of  the  application.  (Pitt  v. 
Damson,  37  Barb.  97 ;  S.  C.  13  Ab.  129.) 

In  cases  of  contempt  coming  within  the  last  clause  of  section  12,  2  R.  S.  278,  the 
jurisdiction  of  the  court  to  make  the  order  to  show  cause  does  not  depend  upon 
the  presentation  of  affidavits,  or  other  evidence,  to  substantiate  the  charge.  The 
court  may  act  upon  its  own  motion  and  make  the  accusation,  causing  the  party 
accused  to  be  notified,  and  giving  him  a  reasonable  time  to  make  his  defence. 
(People  ex  rel.  Greeley  v.  Court  of  Oyer  and  Terminer,  27  How.  14.) 
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vits  and  other  papers  on  which  the  application  is  founded,  or  'so  much 
of  them  as  is  not  already  in  the  possession  of  the  accused,  must  be 
served  on  him,  or  his  solicitor,  such  length  of  time  before  the  hearing, 
as  the  court  may  direct,  in  the  order,  (b)  The  statute  requires  the 
order  to  specify  "some  reasonable  time."(c) 

The  order  must  be  served  upon  the  party  in  person ;  unless  personal 
service  is  dispensed  with,  on  special  grounds.  This  is  the  general 
rule  as  to  all  orders  on  which  to  found  process  of  contempt.(d)  (17) 

If,  upon  the  hearing  of  the  order  to  show  cause,  the  defendant 
appears  and  denies  the  contempt,  the  proceedings  must  be  substan- 
tially the  same  as  upon  the  return  of  an  attachment  against  him.(e) 

(6)  2  R.  S.  535,  i  5. 

(c)  The  Albany  City  Bank  v.  Schermerhorn,  9  Paige.  372. 

(d)  Dnrant  v.  Moore,  3  Kuss.  &  My.  34.  Weston  v.  Faulkner,  2  Price,  2.  Eider  v.  Kidder, 
12  Ves.  202. 

(e)  MoCredie  v.  Senior,  4  Paige,  378. 

(17)  "Where  the  proceedings  against  a  party  to  punish  him  for  a  contempt,  are 
taken  by  procuring'  an  order  to  show  cause,  the  order  must  be  personally  served 
on  him,  or  he  must  personally  appear  in  court,  before  a  legal  order  can  be  made, 
declaring  him  to  be  in  contempt.  A  service  upon  the  attorney  of  the  party  is  not 
sufficient.  (Pitt  v.  Davison,  37  Barb.  97  ;  S.  C.  13  Ab.  129.)  If  the  order  to  show 
cause  cannot  be  served  upon  the  party,  the  proper  practice  is  to  apply  for  an 
attachment  against  him,  to  compel  his  attendance  before  the  court ;  and  if  the 
sheriff  cannot  find  him,  then  alias  and  pluries  attachments  may  be  issued  against 
him.     (lb.) 

"When  the  proceeding  is  by  order  to  show  cause,  and  it  is  to  enforce  a  civil 
remedy,  if  the  party  in  default  has  already  had  the  opportunity  of  contesting  his 
liability  to  perform  what  the  proceeding  seeks  to  compel  him  to  perform,  such 
proceeding  is,  in  effect,  but  the  execution  of  the  judgment  or  order  against  him. 
(Pitt  v.  Davison,  supra.)  It  is  a  proceeding  in  the  action,  and  all  the  papers  are 
to  be  entitled  in  the  action.  The  order  to  show  cause,  in  the  absence  of  any 
statutory  provision  to  the  contrary,  is  governed  by  the  practice  of  the  court  in 
regard  to  orders  to  show  cause,  both  in  respect  to  its  service,  and  the  further  pro- 
ceedings upon  it.  Under  such  practice,  it  is  good  service  to  serve  it  on  the  attor- 
ney of  the  accused  party,  in  the  action  ;  even  after  judgment.  (lb.)  Under  sec- 
tions 418  and  285  of  the  Code,  the  papers  to  bring  the  party  into  contempt,  neces- 
sai-y  in  such  a  case  to  be  personally  served  on  him,  are  certified  copies  of  the 
judgment  and  the  summons,  and  the  underwriting  of  the  referee,  requiring  the 
defendant  to  appear  before  him  and  make  the  conveyance.  When  these  are 
personally  served,  if  the  defendant  refuses  to  comply,  he  is  brought  into  con- 
tempt,    (lb.) 

The  chapter  of  the  Code  relative  to  the  service  of  papers,  does  not  apply  to  the 
service  of  papers  to  bring  a  party  into  contempt.     (Code,  §  418.) 

If  service  of  an  order  for  the  defendant  to  appear  before  a  referee  and  submit 
to  an  examination  as  to  his  property,  is  made  without  exhibiting  to  him  the  ori- 
ginal order  of  the  judge,  the  service  is  only  irregular ;  it  is  not  a  service  which 
the  defendant  is  at  liberty  to  disregard,  but  one  which  he  can  object  to,  and  have 
set  aside,  by  appearing  and  taking  the  objection.  His  failure  to  take  the  objec- 
tion is  a  waiver  of  it.     (Billings  v.  Carver,  54  Barb.  40.) 

Rule  35  of  the  Supreme  Court  provides  that  any  order  or  judgment  directing 
the  payment  of  money,  or  affecting  the  title  to  property,  if  founded  on  petition, 
where  no  complaint  is  filed,  may,  at  the  request  of  any  party  interested,  be 
enrolled  and  docketed,  as  other  judgments. 

When  a  decretal  order  is  thus  enrolled  and  docketed,  it  may  be  enforced  in  the 
same  manner  as  a  judgment,  viz.,  by  proceedings  as  for  a  contempt.  (Van  Sant. 
Eq.  Pr.  460.) 
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If  the  party  neglects  to  appear,  at  the  time  appointed,  or  shows  no 
sufficient  cause,  the  court  may  make  a  final  order,  immediately, 
adjudging  that  he  has  been  guilty  of  the  alleged  contempt,  and  award- 
ing the  proper  punishment  as  directed  by  statute. (/)  But  if  the  con- 
tempt is  denied,  the  court  may  discharge  the  order  to  show  cause ;  or 
may  allow  the  prosecutor  to  file  interrogatories,  and  then  refer  it  to  a 
master  to  take  the  answers  of  the  accused  to  such  interrogatories,  and 
to  receive  such  testimony  as  to  the  alleged  contempt  as  either  party 
may  offer  before  him,  and  to  report  the  answers  to  the  interrogatories, 
and  the  testimony  taken  before  him,  to  the  court.  But  the  proofs 
before  the  master,  and  not  merely  his  opinion  upon  such  proofs,  must 
be  reported  to  the  court. (g) 

Habeas  corpus.]  If  the  party  charged  with  a  contempt  be  in  the 
custody  of  any  officer,  by  virtue  of  an  execution  against  his  body,  or 
by  virtue  of  any  process  for  other  contempts  or  misconduct,  the  court 
may  award  a  writ  of  habeas  corpus  to  bring  him  up  to  answer  for  such 
misconduct. (h)  And  in  cases  where  a  party  is  entitled  to  an  attach- 
ment against  a  person  thus  in  custody,  without  the  special  order  of  the 
court,  a  writ  of  habeas  corpus  to  bring  him  up  may  be  allowed  by  any 
judge  of  the  court,  or  by  any  officer  authorized  to  perform  the  duties 
of  such  judge  in  vacation.  Upon  this  writ,  the  sheriff,  in  whose  cus- 
tody such  party  is,  will  be  authorized  to  remove  and  bring  him  before 
the  court,  and  to  detain  him  there  until  some  order  shall  be  made  for 
his  disposition,  (i)  (18) 

(/)  The  Albany  City  Bank  v.  Schermerhorn,  supra, 
(g)  Id.  ib.    McCredie  v.  Senior,  supra, 
(h)  2  R.  S.  536,  j  7. 
(i)   Id.  ib.  {§  8,  9. 


(18)  An  order  of  court  is  a  sufficient  commitment,  where  the  contempt  occurred, 
in  the  presence  of  the  court.  (Matter  of  Percy,  2  Daly,  530.)  Upon  habeas  cor- 
pus, in  a  case  of  commitment  for  contempt,  the  inquiry  is  limited  to  two  points  : 
1.  Is  the  contempt  plainly  and  specially  charged,  in  the  commitment  ?  2.  Had  the 
officer  authority  to  commit  for  the  offence  charged  1  If  so,  the  prisoner  must  be 
remanded.     (Ib.) 
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[*Vol.  II,  279]  *  S  E  C  T 1 0  N    IV. 

HOW   PUNISHED. 

If  the  court  shall  adjudge  the  defendant  to  have  been  guilty  of  the 
misconduct  alleged,  and  that  such  misconduct  was  calculated  to,  or 
actually  did,  defeat,  impair,  impede,  or  prejudice  the  rights  or  reme- 
dies of  any  party  in  a  cause  or  matter  depending  in  the  court  it  shall 
proceed  to  impose  a  fine,  or  to  imprison  him,  or  both,  as  the  nature  of 
the  case  shall  require. (k)  If  an  actual  loss  or  injury  has  been  pro- 
duced to  any  party  by  the  misconduct,  a  fine  shall  be  imposed  sufficient 
to  indemnify  such  party,  and  to  satisfy  his  costs  and  expenses ;  which 
shall  be  paid  over  to  him,  on  the  order  of  the  court.(Z) 

In  all  other  cases  the  fine  shall  not  exceed  $250,  over  and  above  the 
costs  and  expenses  of  the  proceedings. (m)  (19) 

(i)  2  E.  S.  538,  i  20. 

(1)   Id.  ib.  §  21.    People  v.  Spalding,  2  Paige,  326. 

(m.)  Id.  ib.  }  22. 


(19)  The  Revised  Statutes  also  provide  that  punishment  for  contempt  may  be  by 
fine,  or  by  imprisonment  in  the  county  jail  of  the  county  where  the  court  may  be 
sitting',  or  both,  in  the  discretion  of  the  court ;  but  the  fine  shall  in  no  case  exceed 
the  sum  of  $250,  nor  the  imprisonment  thirty  days  ;  and  where  any  person  shall 
be  committed  to  prison,  for  the  non-payment  of  any  such  fine,  he  shall  be  dis- 
charged at  the  expiration  of  thirty  days.  (2  R.  S.  278,  §11.)  Contempts  com- 
mitted in  the  immediate  view  and  presence  of  the  court  may  be  punished  sum- 
marily; in  other  cases,  the  party  charged  shall  be  notified  of  the  accusation,  and 
have  a  reasonable  time  to  make  his  defence.     (Id.  §12.) 

By  the  act  of  1847  (Laws  of  1847,  ch.  390,  §  2,)  it  is  provided  that  no  person  shall 
be  imprisoned  for  the  non-payment  of  interlocutory  costs,  or  for  contempt  of  court 
in  not  paying  costs,  except  attorneys,  solicitors,  counsellors  and  officers  of  court, 
when  ordered  to  pay  costs  for  misconduct  as  such,  and  witnesses  when  ordered  to 
pay  costs  on  attachment  for  non-attendance. 

It  has  been  held  that  this  act  does  not  apply  to  those  cases  of  contempt  where 
a  pai-ty  may  be  fined  for  any  misconduct  productive  of  an  actual  loss  or  injury  to 
the  other  party.     (Livingston  v.  Fitzgerald,  2  Barb.  396.) 

In  Erie  Railway  Co.  v.  Ramsey,  (3  Lans.  178,)  where  the  defendant  disobeyed 
an  injunction  order,  acting  bona  fide  upon  the  advice  of  counsel  that  the  same  was 
void,  it  was  held  that  the  disobedience  was  not  willful,  and  that  punitive  dama- 
ges had  been  improperly  awarded,  upon  proceedings  for  a  contempt.  The  fine 
imposed  was  therefore  modified,  so  as  to  cover  merely  the  costs  incurred  in  enforc- 
ing obedience  to  the  injunction. 

For  disobedience  of  an  order  made  by  a  judge,  out  of  court,  the  punishment 
should  be  administered  by  the  judge  whose  order  is  disobeyed,  and  not  by  the 
court.  ( Wicker  v.  Dresser,  14  How.  Pr.  465  ;  Shephard  v.  Dean,  13  id.  173  ;  S.  C. 
3  Ab.  424.) 

The  12th  section  of  2  R.  S.  278,  which  provided  that  "  contempts  committed  in 
the  immediate  view  and  presence  of  the  court  may  be  punished  summarily,  and 
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in  other  cases,  the  party  charged  shall  be  notified  of  the  accusation,  and  have  a 
reasonable  time  to  make  his  defence,"  is,  by  the  succeeding  14th  section,  declared 
not  to  apply  to  any  proceeding  against  parties  or  officers,  as  for  contempt,  to 
enforce  any  civil  right  or  remedy.  (Pitt  v.  Davison,  34  How.  355  ;  S.  C.  3  Ab. 
N.  S.  398.) 

Where  a  party  has  been  arrested  upon  an  attachment  for  a  contempt,  given  a 
bond  with  sureties,  for  his  appearance  to  abide  the  order  of  the  court,  been 
adjudged  guilty  of  the  misconduct  alleged,  and  punishment  by  fine  and  imprison- 
ment, ordered,  the  statute  does  not  order  the  bond  to  be  prosecuted  at  the  same 
time  that  the  warrant  of  commitment  is  issued.  It  is  not  the  policy  of  the  statute 
to  give  two  final  and  complete  remedies  for  the  same  offence.  (Barton  v.  Butts, 
32  How.  456.)  Where,  at  the  time  a  warrant  of  commitment  is  issued,  an  order 
is  made,_  allowing  the  bond  given  on  the  arrest  to  be  prosecuted,  the  court,  on 
application,  will  stay  all  proceedings  in  the  action  upon  the  bond,  perpetually, 
(lb.) 

Where,  on  a  motion  for  an  attachment,  against  a  defendant,  for  disobedience  of 
an  injunction,  the  contempt  was  established  against  him,  but  he  succeeded,  on  a 
cross  motion,  in  dissolving  the  injunction,  he  was  required  only  to  pay  the 
expenses  of  the  application  for  the  attachment ;  since  the  plaintiff,  not  being  enti- 
tled to  the  injunction,  could  suffer  no  legal  damages  for  its  violation.  (Field  v. 
Hunt,  22  How.  Pr.  329  ;  S.  C.  13  Ab.  320  ;  affi'd,  15  id.  434 ;  24  How.  463.) 

An  order  punishing  a  party  as  for  a  contempt,  by  fine,  to  indemnify  the  party 
injured  by  a  refusal  to  obey  the  order  of  the  court,  and  by  imprisonment  to 
compel  obedience  to  the  order,  is  "a  final  order  affecting  a  substantial  right  in  a 
special  proceeding,"  and  is  appealable  to  the  court  of  appeals.  (Laidlow  v.  Knox, 
1  Kb.  N.  S.  411.)  A  proceeding  as  for  a  contempt,  for  the  punishment  of  a  party 
disobeying  an  order  made  in  proceedings  supplementary  to  execution,  is  a  special 
proceeding.  (Holstein  v.  Rice,  24  How.  135  ;  S.  C.  15  Ab.  307  ;  Gray  v.  Cook,  id. 
308,  note.) 

A  court  of  equity  in  this  state,  having  obtained  jurisdiction  of  the  person  of  a 
defendant,  by  the  service  of  process  upon  him  here,  can  compel  him  to  execute  to 
a  receiver,  or  purchaser,  such  formal  conveyance  or  assignment  of  real  estate 
owned  by  him  out  of  the  state,  as  may  be  necessary  to  pass  the  title  thereto,  under 
the  laws  of  the  state  where  it  is  situated ;  and  upon  the  default  of  the  defendant 
to  execute  the  same,  he  may  be  punished  as  for  a  contempt.  (Fenner  v.  Sanborn, 
37  Barb.  610.)  The  same  or  a  similar  power  is  possessed,  and  may  be  exercised 
by  a  justice  of  the  supreme  court,  or  a  county  judge,  in  proceedings  supplemen- 
tary to  execution.  (lb.)  If,  after  the  commencement  of  supplementary  proceed- 
ings against  a  judgment  debtor,  and  his  examination  before  a  referee,  but. before 
a  receiver  has  been  appointed,  the  debtor,  while  an  injunction  order  restraining 
him  from  transferring  or  interfering  with  his  property,  is  in  force,  creates  a  lien 
upon  his  real  estate  situate  in  another  state,  by  confessing-  a  judgment  to  another, 
for  a  fictitious  debt,  this  is  a  contempt,  for  which  he  may  be  punished,  by  a  fine 
to  the  amount  of  such  judgment.     (lb.) 

It  seems  that  even  the  court  could  not  punish  a  party  for  his  contempt  in  failing 
to  appear,  pursuant  to  a  summons,  to  be  examined,  without  the  previous  service 
of  copies  of  affidavits  charging  him  with  the  misconduct,  and  the  allowance  of  a 
reasonable  time  to  enable  him  to  make  his  defence,  upon  regular  notice,  or  order 
to  show  cause  returnable  at  some  time  to  be  specified,  or  on  a  bailable  attachment 
to  bring  him  into  court  to  answer.     (Thaule  v.  Ritter,  13  Ab.  N.  S.  439.) 

The  process  of  the  court  of  chancery,  in  cases  analogous  to  the  enforcement  by 
attachment,  of  a  decree  for  the  payment  of  money,  was  in  the  nature  of  a  ca.  sa., 
under  which  the  defendant  would,  on  the  face  of  the  process,  be  entitled  to  the 
jail  liberties  and  to  be  discharged  by  the  insolvent  and  bankrupt  laws ;  and  not 
in  the  form  of  a  commitment  for  contempt,  under  which  he  would  not  be  entitled 
to  either.     (Matter  of  Watson,  3  Lans.'  408.) 

Where  the  contempt  is  committed  in  the  view  and  presence  of  the  court,  the 
court  takes  judicial  notice  of  the  fact,  and  the  conviction  and  punishment  are 
summary.  The  propounding  of  interrogatories  is  not  necessary.  (Matter  of 
Percy,  2  Daly,  530.) 

A  fine  of  $400  is  not  unreasonable  for  a  contempt  in  disposing  of  $356,  in  dis- 
obedience of  an  injunction  order  in  supplementary  proceedings.     (People  ex  rel. 
Noel  v.  Kingsland,  5  Ab.  N.  S.  90;  S.  C.  3  Keyes,  325  ;  1  Trans.  Ap.  270.) 
In  determining  the  amount  of  the  fine  to  be  imposed  for  a  contempt,  to  indemnify 
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When  the  misconduct  complained  of  consists  in  the  omission  to  per- 
form some  act  or  duty  which  it  is  yet  in  the  power  of  the  defendant 
to  perform,  he  shall  be  imprisoned  only  until  he  shall  have  performed 
such  act  or  duty,  and  paid  such  fine  as  shall  be  imposed,  and  the  costs 
and  expenses  of  the  proceedings,  (n) 

In  all  other  cases,  where  no  special  provision  is  otherwise  made  by 
law,  if  imprisonment  be  ordered,  it  must  be  for  some  reasonable  time, 
not  exceeding  six  months,  and  until  the  expenses  of  the  proceedings 
are  paid ;  and  if  a  fine  be  imposed,  until  such  fine  be  paid.(o) 

(n)  2  R.  S.  538,  i  23. 
(o)  Id.  ib.  S  25. 


the  injured  party  for  his  damages,  and  satisfy  his  costs  and  expenses,  the  damages 
must  be  ascertained  by  such  evidence  as  would  be  required  in  an  action  for  the 
injury,  and  the  costs  and  expenses  of  the  amount  allowed  by  the  fee  bill.  The 
Court  cannot  allow  a  discretionary  sum  for  either  damages,  or  costs  and  expenses. 
(Ludlow  v.  Knox,  7  Ah.  N.  S.  411.) 

A  party  committed  upon  a  conviction  and  fine,  as  punishment  for  a  contempt  in 
misconduct  punishable  by  fine  and  imprisonment,  is  not  entitled  to  the  jail  liber- 
ties.    (People  ex  rel.  Crouse  v.  Cowles,  4  Keyes,  38;  S.  C.  34  How.  481.) 

In  the  ordinary  case,  of  disobedience  of  an  order  to  pay  ad  interim  alimony,  the 
court  has  no  power  to  punish,  otherwise  than  by  a  committal  to  prison,  under  2 
R.  S.  535,  §  4.     {Ford  v.  Ford,  10  Ab.  N.  S.  74.) 

The  supreme  court  is  not  limited  to  punishment  by  fine  and  imprisonment,  in 
enforcing  obedience  to  its  orders ;  it  has  control  over  its  own  proceedings,  and 
can  refuse  the  benefit  of  them  to  a  party  in  contempt,  when  asked  as  a  favor, 
and  can  prevent  him  from  taking  any  aggressive  proceedings  against  his  adver- 
sary ;  but  it  has  no  power  to  stay  him  in  his  proceeding  by  motion  or  appeal, 
where  the  object  is  to  rid  himself  of  the  alleged  contempt,  or  to  show  that  the 
order  which  he  did  not  obey  was  erroneous.     (Brinkley  v.  Brinkley,  47  N.  Y.40.) 

A  party  committed  upon  an  adj  udication  and  conviction  for  a  criminal  contempt, 
appearing  upon  the  face  of  a  return  to  a  habeas  corpus,  is  not  bailable,  but  must 
be  remanded ;  even  though  the  commitment  be  irregular,  or  defective.  (Matter 
of  Percy,  2  Daly,  530.) 

The  Code,  (§  178,)  while  providing  that  no  person  shall  be  arrested,  in  a  civil, 
action,  except  as  prescribed  by  that  act,  expressly  declares  that  such  provision 
shall  not  apply  to  proceedings  for  contempt.     (See  also  §  471.) 

If  actual  loss  has  arisen  from  the  disobedience  and  contempt,  the  coiirt  has  no 
discretion  which  will  absolve  it  from  imposing  a  fine  sufficient  to  indemnify  the 
injured  party  for  the  loss  ;  whether  the  disobedience  was  willful  or  not.  (People 
v.  Compton,  1  Duer,  512.  See  7  Paige,  364 ;  2  id.  326 ;  Neale  v.  Osborne,  15  How. 
Pr.  81.)  But  the  actual  losses  intended  by  the  statute  are  those  which  are  pecun- 
iary in  their  nature,  and  capable  of  being  estimated,  as  such,  with  reasonable 
certainty.  And  when  there  is  no  evidence  that  an  actual  loss  has  been  sustained, 
the  relator  is  entitled  only  to  his  costs  and  expenses.  But,  even  in  such  a  case, 
where  the  disobedience  has  been  willful,  and  designedly  contemptuous,  the  court 
has  the  power,  and  is  bound,  to  punish  it  as  a  criminal  contempt,  by  a  fine  not 
exceeding  $250,  and  imprisonment  not  exceeding  six  months.     (Ib.) 

In  case  of  actual  loss,  a  reference  may  be  ordered,  to  ascertain  the  ajnount. 
The  court  first  determines  the  alleged  misconduct,  and  then,  if  the  party  be  found 
guilty,  orders  a  further  reference,  to  ascertain  the  damages.  (Van  Sant.  Eq.  Pr. 
634 ;  Neale  v.  Osborne,  15  How.  Pr.  81 ;  Sarteau  v.  Beer  Park  Blue  Stone  Co.  3 
N.  Y.  Supr.  C.  763.) 

A  corporation  may  be  punished  for  a  contempt  of  court.  Although  an  attach- 
ment cannot  be  issued  and  enforced,  against  it,  as  in  the  case  of  natural  persons, 
it  may  be  punished  by  a  fine,  and  sequestration  of  its  property.  (People  v.  Albany 
&  Vermont  R.  M.  Co.  20  How.  Pr.  358 ;  S.  C.  12  Ab.  171.) 
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In  a  case  of  actual  loss  sustained,  it  may  be  necessary  to  ascertain 
the  amount  by  a  reference.  The  court  first  takes  proofs  of  the  alleged 
misconduct,  and  if  it  finds  the  party  guilty,  then  ascertains  the  dam- 
age by  a  reference,  or  a  further  reference.  It  is  not  proper  to  comprise 
the  whole  inquiry,  as  to  the  misconduct  and  damages,  in  one  order.(p) 

Order  on  conviction.]  The  order  of  the  court  convicting  a  party  of 
a  contempt,  in  a  proceeding  to  enforce  a  civil  remedy,  should  recite  the 
substance  of  the  alleged  misconduct,  the  adjudication  of  the  court  that 
[*Vol.  II,  280]  *the  accused  has  been  guilty  thereof,  and  that  such 
misconduct  was  calculated  to,  and  did,  impair,  defeat,  impede,  and 
prejudice  the  rights  or  the  remedies  of  the  prosecutor,  or  the  parties 
in  the  cause.  And  it  should  direct  the  payment  of  a  fine  sufficient  to 
indemnify  the  party  injured,  and  to  satisfy  the  costs  and  expenses  of 
the  proceeding. (q)  The  order  should  not  direct  the  party  to  pay  the 
costs  of  the  proceedings,  to  be  taxed.  But  the  costs  should  be  taxed  and 
inserted  in  the  order,  as  a  part  of  the  fine  imposed  upon  him.(r)  (20) 

Where  anything  remains  to  be  done  by  the  accused  party  to  purge 

(p)  The  People  v.  Dysrert,  cited  1  Hoff.  Pr.  441. 

(</)  The  Albany  City  Bank  v.  Schermerhorn,  9  Paige,  372. 

(r)  Id.  ib. 


(20)  An  order  punishing-  a  party  to  an  action,  as  for  a  contempt,  by  imposing  a 
fine  for  the  indemnity  of  the  adverse  party  injured  by  his  refusal  to  obey  the 
order  of  the  court,  and  by  imprisonment  to  compel  obedience,  affects  a  substantial 
right,  and  is  appealable  to  the  court  of  appeals,  (1/iidlow  v.  Knox,  7  Ab.  N.  S. 
411 ;  Erie  Railway  Co.  v.  JRamsey,  45  N.  Y.  637 ;)  if  final,  (Brinkley  v.  Brinkley, 
47  id.  40.)  If,  however,  the  order  is  conditional,  and  the  punishment  is  not 
inflicted  absolutely,  but  it  is  in  the  power  of  the  defendant  to  avert  it,  it  is  not  a 
final  order,  and  is  not  appealable.  (Ib.)  Upon  appeal  from  such  an  order,  it 
will  not  be  reversed  merely  because  it  does  not  affirmatively  appear  from  the 
appeal  papers,  that  proof  of  the  misconduct  was  made  by  affidavit,  and  due 
notice  given.  (Ludlow  v.  Knox,  supra.)  Under  section  21  of  the  Revised  Statutes, 
(2  R.  S.  534,)  which  authorizes  the  court  to  impose  a  fine  to  indemnify  a  party  for 
actual  loss  and  injury,  and  to  satisfy  his  costs  and  expenses,  the  costs  and  expenses 
must  be  ascertained  by  the  rate  of  compensation  fixed  by  statute,  for  the  services 
performed.  The  amount  of  the  fine  to  indemnify  for  the  loss  and  injury,  must  be 
fixed  upon  proof  of  the  damages  sustained,  according  to  the  rules  of  law  which 
would  apply  in  an  action  for  such  damages.  The  court  cannot,  for  either  purpose, 
summarily  fix  a  gross  sum,  in  its  discretion.     (Ib.) 

The  order  to  punish  for  a  contempt  for  a  refusal  to  testify,  may  be  made  by  a 
judge  out  of  court ;  and  it  need  not  state  that  the  proceedings  had  been  impeded, 
impaired,  prejudiced  or  defeated  by  the  misconduct,  as  is  required  in  proceedings 
as  for  contempt,  under  2  R.  S.  538,  §  20.     (Lathrop  v.  Clapp,  40  N.  Y.  328.) 

It  is  no  objection  to  an  order  adjudging  a  party  to  be  in  contempt,  that  the 
court  suspends  final  action,  for  a  period,  to  enable  him  to  comply  with  the  original 
order,  or  to  perform  any  act  as  a  substitute  for  such  compliance.  It  does  not 
deprive  the  court  of  jurisdiction,  or  prevent  a  final  decision  upon  the  merits ;  and 
the  party  cannot  complain  that  an  opportunity  has  been  offered  him  to  purge  the 
alleged  contempt.     (People  ex  rel.  Bay  v.  Bergen,  53  N.  Y.  404.) 

Where  an  order  of  conviction,  made  at  a  special  term,  recites  a  determination 
by  the  court  that  a  person  named  is  guilty  of  a  contempt,  in  violating  an  injunc- 
tion, the  objection  cannot  be  raised,  on  appeal,  that  it  does  not  appear  that  he 
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his  contempt,  the  order  should  specify  particularly  what  he  is  to  do, 
and  the  manner  in  which  it  is  to  be  done,  to  entitle  him  to  his  dis- 
charge from  the  commitment,  upon  payment  of  the  fine,  etc.(s)  If 
the  party  is  directed  to  be  imprisoned,  the  order  must  also  specify  the 
duration  of  the  imprisonment. (t) 

Process  of  commitment.]  The  order  having  been  drawn  up  and 
entered,  a  process  of  commitment  must  next  be  made  out.  The 
statute  directs  that  when  the  misconduct  complained  of  consists  in 
the  omission  to  perform  some  act  or  duty  which  it  is  yet  in  the  power 
of  the  party  to  perform,  the  process  of  commitment  must  specify  the 
act  or  duty  to  be  performed,  and  the  amount  of  the  fine  and  expenses 
to  be  paid.(ts)  And  where  the  party  is  directed  to  be  imprisoned  for 
a  specified  time,  or  until  a  fine  be  paid,  the  process  of  commitment 
must  express  the  duration  of  the  imprisonment.(c)  (21) 

(s)  The  Albany  City  Bank  v.  Schermerhorn,  9  Paige,  372.    2  E.  S.  538, 5  24. 

(«)    Id  ib.  S  25. 

(»)  2  R  S.  038,  H  23,  24.    The  People  v.  Rogers,  2  Paige,  103. 

(»)  Id.  ib.  i  25. 


was  convicted  of  the  contempt.     (Barteau  v.  Seer  Park  Blue  Stone  Co.  3  N.  Y. 
Supr.  Ct.  R.  763 ;  Rugg  v.  Spencer,  59  Barb.  383.) 

In  a  proceeding-  before  a  county  judge,  under  the  chapter  of  the  Revised  Stat- 
utes relative  to  "Proceedings  as  for  contempts  to  enforce  civil  remedies,"  etc., 
(2  R.  S.  534,)  the  judge  found  that  the  person  proceeded  against  had  been  guilty 
of  the  misconduct  charged,  (failing  to  appear  before  a  referee  and  be  examined,  in 
supplementary  proceedings ; )  and  he  also  found,  as  was  recited  in  the  order  made 
thereon,  that  "such  misconduct  and  contempt  was  calculated  to,  and  did,  actually 
impair,  impede,  defeat  and  prejudice  the  rights  of  said  plaintiff,"  etc.  ;  and  he 
was  adjudged  guilty  of  the  contempt,  and  ordered  to  pay  a  fine,  which,  it  was 
expressly  declared  in  the  order,  was  imposed  to  indemnify  the  plaintiff  in  the 
action,  not  only  for  his  costs  and  disbursements  in  that  proceeding,  but  also  "for 
the  damage  and  loss  sustained  by  said  contempt,  in  the  defeat  of  said  proceed- 
ings." Held,  that  the  adjudication  or  order  was  sufficient  in  form,  even  though 
the  preliminary  recital  might  be  somewhat  defective  in  not  stating,  expressly, 
that  it  appeared  that  actual  loss  or  injury  had  been  sustained  by  the  plaintiff  in 
the  action.  {Rugg  v.  Spencer,  59  Barb.  383.)  Held,  also,  that  the  adjudication 
or  order  would  have  been  valid  without  any  such  preliminary  recital ;  and  as  it 
expressly  appeared  in  the  body  of  the  order  that  the  fine  was  imposed  to  indem- 
nify the  plaintiff  in  the  judgment  "for  damage  and  loss  sustained,  in  defeating 
the  supplementary  proceedings,"  the  inference  was  conclusive  that  it  did  so 
appear  before  the  judge,  and  that  he  so  found.  (Ib.)  Such  a  recital,  though  a 
very  proper  part  of  a  formal  adjudication  or  order  of  that  kind,  is  not  a  vital  and 
necessary  part ;  nor  is  it  at  all  conclusive  as  to  the  facts  which  were  made  to 
appear  before  the  officer,  or  that  no  other  facts  appeared.  It  is  sufficient,  prima 
facte,  for  what  is  contained  in  the  recital.     (Ib.) 

(21)  Whenever  any  person  shall  be  committed  for  any  contempt  specified  in 
article  1,  of  title  2,  chapter  3,  part  2  of  the  Revised  Statutes,  (concerning  courts  of 
record,  etc.)  the  particular  circumstances  of  his  offence  must  be  set  forth  in  the 
order  or  warrant  of  commitment.     (2  R.  S.  278,  §  13.) 

Under  the  statute  providing  that  if  any  witness  attending  before  any  judge,, 
pursuant  to  a  summons,  shall,  without  reasonable  cause,  refuse  to  answer  any 
legal  and  pertinent  question,  "the  officer  issuing  such  summons  shall,  by  warrant, 
commit  such  witness  to  the  common  jail  of  the  county,"  there  to  remain  until  he 
submits  to  answer,  or  until  he  be  discharged  according  to  law.  (2  R.  S.  401,  §  59.) 
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If  the  process  of  commitment  does  not  show  that  the  defendant  was 
convicted  of  a  contempt,  and  that  the  sum  he  was  ordered  to  pay  was 


It  is  the  duty  of  the  judge,  where  the  witness  refuses  to  answer  a  legal  and  perti- 
nent question,  to  issue  his  warrant  for  the  commitment  of  the  witness.  An  order 
merely  adjudging  the  witness  to  be  in  contempt  is  improper,  and  unauthorized 
by  law.     (People  ex  rel.  Valiente  v.  Dyckman,  24  How.  222.) 

The  act  of  1847  provides  that  no  person  shall  be  imprisoned  for  contempt  of 
court  in  not  paying  costs,  except  attorneys,  solicitors  and  counsellors,  and  officers 
of  court,  when  ordered  to  pay  costs  for  misconduct  as  such,  and  witnesses  when 
ordered  to  pay  costs,  on  attachment  for  non-attendance.  Process  in  the  nature 
of  a  fieri  facias  against  personal  property  may  be  issued,  for  the  collection  of  such 
costs,  founded  on  such  order  of  court.     (Laws  of  1847,  chap.  390,  §(j  2,  3.) 

A  commitment  specified  and  declared  that  the  court  had  "  adjudged  that  said 
J.  K.  is  guilty  of  the  misconduct  herein  specified,  to  wit,  the  neglect  by  him,  said 
K.,  to  pay  the  personal  tax  assessed,  imposed  and  confirmed  against  him,  for  the 
year  1859,  and  that  he  stand  committed  to  the  jail  of  the  city  and  county  of  New 
York,  there  to  remain  charged  upon  the  said  misconduct  until  he  shall  have  paid 
said  tax,"  (stating  the  amount.)  Held,  that  the  contempt  was  specially  and  plainly 
charged  in  the  commitment,  pursuant  to  the  statute.  (Matter  of  Kahn,  19  How. 
Pr.  475 ;  S.  C.  11  Ab.  147.) 

Where  a  copy  of  the  interrogatories  are  furnished  to  a  defendant,  in  supplement- 
ary proceedings,  and  he  improperly  refuses  to  answer  them,  the  order  of  commit- 
ment should  specify  such  refusal  as  the  misconduct  complained  of.  (Be  Witt  v. 
Dennis,  30  How.  131.)  A  commitment  for  contempt,  for  violating  an  order  in  such 
proceedings,  is  void  unless  it  designates  the  particular  misconduct  of  which  the 
defendant  is  convicted.     (lb.) 

A  commitment  of  a  witness  for  contempt  in  refusing  to  answer  a.question  must 
show,  on  its  face,  that  the  court  01s  body  propounding  the  question  was  properly 
organized  ;  that  some  matter  or  action  was  pending  before  such  court  or  body,  in 
relation  to  which  the  witness  was  sworn  ;  and  that  the  court  or  body  had  jurisdic- 
tion of  the  subject  matter.  (Matter  of  Hackley,  21  How.  Pr.  103.)  But  where  a 
court  of  general  jurisdiction  orders  a  commitment  for  a  contempt,  all  the  prelimi- 
naries to  warrant  the  imprisonment  need  not  be  set  out  in  the  warrant  of  commit- 
ment.    (Davison's  case,  13  Ab.  129.      See  34  How.  355  ;  37  N.  Y.  235.) 

The  provisions  of  the  statute  relative  to  writs  of  habeas  corpus,  requiring  the 
officer  to  remand  the  party  if  he  is  detained  in  custody  for  a  contempt  specially 
and  plainly  charged  in  the  commitment,  (2  R.  S.  567,  §  40  ;  2  Edm.  Stat.  588,)_does 
not  apply  to  one  committed  in  proceedings  as  for  contempt,  to  enforce  the  rights 
and  remedies  of  the  parties.  (Matter  of  Watson,  3  Lans.  408.)  Section  22  of  the 
same  chapter  distinguishes  between  an  order  of  commitment  for  an  alleged  con- 
tempt, and  one  upon  proceedings  as  for  a  contempt  to  enforce  the  rights  and 
remedies  of  a  party.     (lb.) 

A  party  committed  upon  an  adjudication  and  conviction  for  a  criminal  contempt, 
appearing  upon  the  face  of  a  return  to  a  habeas  corpus  is  not  bailable,  but  must 
be  remanded  ;  even  though  the  commitment  be  irregular,  or  defective.  (Matter 
of  Percy,  2  Daly,  530.)  "When  it  appears  by  the  return  to  such  writ  that  the 
prisoner  is  in  custody  for  a  contempt,  the  officer  granting  the  writ  is  limited  to  the 
inquiry  whether  the  contempt  is  specially  and  plainly  charged  in  the  commitment, 
and  whether  the  officer  committing  him  had  authority  to  do  so,  for  the  contempt 
charged  ;  and  if  he  finds  in  the  affirmative,  he  must  remand  the  prisoner.  (lb.) 
An  order  of  the  court,  setting  forth  the  particular  circumstances  of  a  contempt 
committed  in  the  presence  of  the  court,  and  imposing  a  fine  upon  the  party,  and 
directing  that  he  stand  committed  until  the  fine  be  paid,  for  a  period  not  exceed- 
ing thirty  days,  is  to  be  regarded  as  a  commitment.     (lb.) 

It  seems  that  a  precept  to  commit  for  contempt  of  an  order  "to  pay  a  sum  of 
money,"  need  not,  in  terms,  admit  the  prisoner  to  the  jail  limits,  but  is  sufficient 
if  it  recites  the  order  for  the  payment  of  money,  and  contains  a  command  to  the 
sheriff  to  commit  the  person  to  prison.  It  is  then  a  question  between  the  prisoner 
and  the  sheriff,  whether  the  former  shall  be  allowed  to  go  upon  the  limits  of  the 
prison.     (Ford  v.  Ford,  10  Ab.  N.  S.  74.) 
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a  fine  imposed  upon  him  on  such  conviction,  the  sheriff  cannot  be  pun- 
ished for  allowing  him  the  jail  liberties. (ro) 

Sequestration.]  Where  the  party,  after  being  committed,  perseveres 
in  his  refusal  to  do  the  act  required,  a  sequestration  may  be  issued, 
and  his  servants,  agents,  etc.  may  be  prohibited  from  delivering  his 
property  to  him,  or  applying  it  to  his  use  on  pain  of  contempt,  (a;) 

Who  may  apply.]  No  person  can  apply  to  the  court  to  punish  a 
party  for  a  breach  of  an  injunction,  in  the  nature  of  a  civil  remedy, 
unless  he  has  some  interest  in  the  subject  matter  of  the  injunction,  or 
[*Vol.  II,  281]  has  *a  right  to  prosecute  for  the  breach  thereof;  except 
in  the  case  of  idiots,  lunatics,  etc.(y) 

Power  of  court  to  relieve  party  imprisoned.]  It  has  been  already  men- 
tioned, that  under  the  act  of  1843,  the  court  has  power  to  relieve  a 
party  imprisoned  for  a  contempt,  in  case  of  his  inability  to  perform 
the  requirements  imposed. (z)  (22)  This  power  it  did  not  previously 
possess ;  and  as  the  party  could  not  be  discharged  from  an  imprison- 
ment of  this  nature,  under  any  of  the  insolvent  laws,  the  only  method 
of  relief  was  by  an  application  to  the  legislature. 

{■w)  People  v.  Bennett,  4  Paige,  283. 

(x)  People  v.  Rogers.  2  Paige,  103.    Edmunds  v.  Crenshaw,  1  McCord's  Ch.  Rep.  253.    S.  C, 
Harp.  Eq.  Rep.  224.    Lupton  v.  Hesscott,  1  Sim.  &  Stu.  274. 
(y)  Hawley  v.  Bennett,  4  Paige,  163. 
(z)  Ante,  p.  272. 


(22)  But  pecuniary  inability  to  pay  the  sum  awarded  by  the  court  for  alimony, 
in  a  judgment  for  a  divorce,  without  explaining  why  no  effort  had  been  made  by 
the  defendant  during  the  time  elapsed  since  the  judgment,  to  earn  anything,  is 
not  a  ground  of  relief  from  imprisonment.     (Lansing  v.  Lansing,  41  How.  248.) 

In  all  cases  of  commitment  under  chapter  2,  title  10,  part  2  of  the  Code,  (relating 
to  proceedings  supplementary  to  execution,)  or  the  act  to  abolish  imprisonment 
for  debt,  the  person  committed  may,  in  case  of  inability  to  perform  the  act 
required,  or  to  endure  the  imprisonment,  be  discharged  from  imprisonment,  by 
the  court  or  judge  committing  him,  or  the  court  in  which  the  judgment  was 
rendered,  on  such  terms  as  may  be  just.     (Code,  §  302.) 

A  defendant  in  a  suit  for  a  divorce,  who  is  impiisoned  for  non-payment  of  ali- 
mony, can  be  relieved  from  such  imprisonment  only  under  the  provisions  of  the 
Revised  Statutes  relating  to  proceedings  for  contempts  in  civil  actions.  (2  R.  S. 
538,  §  20 ;  Graley  v.  Graley,  5  Rob.  641 ;  S.  C.  31  How.  475.) 

In  Palmer  v.  Kelly,  (4  Sandf.  Ch.  575,)  a  defendant  committed  for  a  contempt, 
in  violating  an  injunction  by  selling  property  equitably  belonging-  to  the  plaintiff, 
after  two  months'  imprisonment  applied  to  be  discharged,  on  the  ground  that  he 
had  no  means  to  pay  the  fine  imposed  on  him,  equivalent  to  the  value  of  the  prop- 
erty. The  application  was  refused,  because  the  defendant,  instead  of  acknowledg- 
ing his  error,  denied  the  offence  of  which  he  had  been  convicted ;  and  thus 
impaired  the  credibility  of  his  statement  as  to  his  inability  to  pay  the  fine. 

A  party  committed  for  contempt  will  not  be  discharged  for  a  mere  irregularity 
in  the  proceedings,  in  the  course,  of  which  his  committal  was  made,  if  the  officer 
had  jurisdiction.     (Myers  v.  James,  3  Ab.  301.) 
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SECTION    V. 

EFFECT   OF   A   CONTEMPT. 

It  is  a  general  rule,  that  a  party  who  is  in  contempt  cannot  apply 
to  the  court  for  a  favor.  He  must  first  purge  his  contempt,  by  com- 
plying with  the  former  order  of  the  court. (a)  Until  this  is  done,  the 
court  will  not  grant  an  application  in  his  favor  which  is  not  a  matter 
of  strict  right.(6)  (23) 

But  a  party  who  is  in  contempt  for  disobedience  to  an  order  in  one 
cause,  is  not  thereby  precluded  from  making  a  motion  in  another 
cause,  having  reference  to  a  distinct  subject,  although  the  parties  to 
such  other  cause  may  be  the  same.(c)  (24)     So  a  party  in  contempt 

(a)  Johnson  v.  Pinner,  1  Paige,  646.    Rogers  v.  Patcrson,  4  id.  450.    Gilb.  For,  Rom.  102. 
Vowles  v.  Yonng,  9  Ves.  173. 
(6)  Id.  ib. 
(c)  Clarke  v.  Dew,  1  Rnss.  &,  My.  103. 


(23)  A  person  in  contempt  cannot  be  heard  to  ask  the  court  for  a  favor,  although 
he  has  not  been  judicially  pronounced  to  be  in  contempt ;  but  he  can  be  heard  by 
the  court  upon  a  matter  of  light.  (Field  v.  Chapman,  13  Ab.  320  ;  S.  C.  22  How. 
Pr.  329  ;  affirmed,  24  How.  463  ;  15  Ab.  434.)  And  if,  while  in  contempt  for  vio- 
lating an  injunction,  one  moves  to  dissolve  the  injunction,  the  motion  will  be 
granted,  if  the  party  is  entitled  thereto  on  the  merits,  upon  his  paying  the  costs 
of  the  proceeding  relating  to  the  contempt.     (Ib.) 

"Where  a  fine  is  imposed  upon  a  party,  for  a  willful  contempt,  and  he  is  impris- 
oned for  non-payment  of  the  fine,  he  cannot  be  discharged  under  the  bankrupt 
act.     (People  ex  rel.  Backus  v.  Spalding,  2  N.  Y.  Leg.  Obs.  232.) 

When  a  party  is  in  contempt,  he  cannot  successfully  apply  to  the  same  court 
for  a  favor  connected  with  the  matter  out  of  which  the  contempt  arose.  (Barker 
v.  Barker,  15  How.  Pr.  568.)  But  he  may  apply  to  another  court.  (Strong  v. 
Strong,  5  Rob.  612.)  And  it  seems  that,  to  induce  a  court  to  withhold  a  favor  on  the 
ground  that  the  applicant  is  in  contempt,  such  party  must  have  been  adjudged 
by  the  court  to  be  in  contempt.  (Ib.)  "Without  a  previous  order  of  the  court, 
directing  a  husband  to  pay  the  amount  to  be  allowed  for  alimony,  he  cannot  be 
brought  into  contempt  for  not  paying  the  alimony  fixed  by  the  master.  (Gerard 
v.  Gerard,  2  Barb.  Ch.  73.) 

Although  the  court  has  power,  on  disobedience  of  an  order,  to  punish  the  party 
for  his  contempt,  by  fine  or  imprisonment  or  by  refusing  favor,  in  proceedings, 
by  applying  the  rule  that  one  in  contempt  will  not  be  heard,  it  cannot  refuse  to 
hear  him  on  matters  of  strict  right.  The  true  rule  is,  that  a  party  in  contempt 
will  not  be  permitted,  until  he  is  purged  of  it,  to  ask  the  favor  of  the  court,  or 
take  any  aggressive  proceedings  against  his  adversary.  But  it  is  his  right  to 
take  measures  to  protect  himself,  and  to  make  any  motion  designed  to  show  that 
the  order  adjudging  him  in  contempt  was  erroneous.  It  is  error  for  the  court  to 
stay  him  from  proceeding,  by  appeal,  to  have  the  order  which  he  disregarded 
reversed.  {Brinkley  v.  Brinkley,  47  N.  Y.  40.  See  Ellingwood  v.  Stevenson, 
1  Sandf.  Ch.  366  ;  Evans  v.  Van  Hale,  Clarke,  17.) 

(24)  And  though  a  party  in  contempt  of  a  court  is  not  in  a  position  to  ask  a 
favor  of  it,  yet  the  fact  of  his  being  in  contempt  of  one  court  will  not  prevent  his 
asking  a  favor  of  another  one.     (Strong  v.  Strong,  5  Rob.  612.) 
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may  apply  to  the  court  to  set  aside  proceedings  against  him  which  are 
irregular,  (d)  He  may  therefore  apply  to  discharge  the  order,  by  dis- 
obeying which  the  contempt  was  incurred,  on  the  ground  of  irregu- 
larity ;  as  where  it  was  made  pending  an  abatement  of  the  suit.(e) 
But  in  such  cases  the  party  in  contempt  ought  to  confine  his  motion  to 
the  object  of  getting  rid  of  the  order  of  which  he  complains ;  and  if 
he  embraces  other  matters  in  h'is  notice,  he  will  not  be  allowed  to  go 
into  them  until  he  has  shown  that  the  order  upon  which  his  contempt 
was  incurred  was  irregular.(/) 

*A  complainant  who  is  in  contempt  for  not  paying  [*Vol.  II,  282] 
the  costs  of  a  motion  may  still  compel  the  defendant  to  answer  his 
bill.(p)  And  a  defendant  in  contempt  for  not  answering  may  move 
for  a  commission  to  take  his  answer.  (A) 

It  is  also  to  be  observed,  that  the  circumstance  of  a  party  being  in 
contempt  will  not  prevent  his  being  heard  in  opposition  to  any  special 
application  which  the  other  side  may  make,  upon  notice  duly  served 
upon  him.(j) 

But  a  defendant  who  is  in  contempt,  cannot  move  to  refer  the  bill 
for  impertinence. (k)  Nor  can  he  put  in  a  demurrer  to  part  of  the  bill, 
and  answer  or  plead  as  to  the  rest.(Z)  In  such  a  case  the  proper  course 
to  be  pursued  is,  to  move  that  the  demurrer  be  taken  off  the  file,  and 
not  to  move  that  the  demurrer  may  be  overruled,  (m) 

After  an  attachment  for  want  of  an  answer,  it  is  irregular  also  to  file 
a  plea  without  first  tendering  the  costs  of  the  contempt. (ra) 

Yet  as  a  party  is  not  considered  as  actually  in  contempt  till  the 
attachment  is  sealed,  a  demurrer,  coupled  with  an  answer,  may  be 
filed  at  any  time  before  that  process  has  taken  place. (o) 

(d)  King  v.  Bryant,  3  My.  &  Craia;,  191.    Odell  v.  Hart,  1  Moll.  492. 

(e)  Wilson  v.  Metcalfe,  cited  1  Dan.  657.    Hill  v.  Bissell,  Mose.  258. 
(/)  Icl.  ib. 

(f/)  King-  v.  Bryant,  3  My.  &  Craig,  191.    Wilson  v.  Bates,  9  Sim.  54. 

(li)  Mainwnring  v.  Wilding,  3  Mad.  41. 

(i)   1  Dan.  657. 

Ik)  Howard  v.  Newman,  1  Molloy,  221. 

ll)   Cnrzon  7.  De  La  Zouch,  1  Swanst.  185.    Vigers  v.  Audley,  2  My.  &  Craig,  49. 

(m)  Id.  ib. 

(n)  Foulkes  v.  Jones,  2  Bcav.  274. 

(o)   East  India  Co.  v.  Henchman,  3  Bro.  C.  C.  372.    Sowerby  v.  Warder,  2  Cox,  268. 
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SECTION    VI. 

HOW   CLEARED,    WAIVED,    OR   DISCHARGED. 

An  ordinary  contempt  in  process,  as  it  is  a  matter  merely  between 
the  parties,  may  be  cleared  by  the  contemnor  doing  the  act  by  the 
non-performance  of  which  the  contempt  was  incurred,  and  paying  to 
the  other  party  the  costs  occasioned  by  his  contumacy. (p)  (25) 

(i>|  1  Dan.  660. 


(25)  A  tardy  and  reluctant  compliance  with  the  decree  of  a  court  of  equity, 
after  the  issuing  and  service  of  a  writ  of  attachment,  for  refusing  to  obey  the 
decree,  will  not  purge  the  contempt.     (Snowman  v.  Harford,  57  Maine,  397.) 

After  judgment  obtained,  no  matter,  which  would  have  constituted  a  defence  to 
such  judgment,  and  if,  in  due  time  and  manner  brought  before  the  court,  would 
have  prevented  the  same,  can  be  allowed  as  a  reason  why  it  should  not  be 
enforced.     (Pitt  v.  Davison,  34  How.  355  ;  S.  C.  3  Ab.  N.  S.  398.) 

Where  a  party  charged  with  a  constructive  contempt  purges  himself,  by  affida- 
vit, of  any  intention  to  commit  a  contempt,  an  attachment  should  not  issue.  (Mat- 
ter of  tSpooner,  5  City  Hall  Rec.  109.)  And  where  an  order  is  made  that  a  party 
show  cause  why  he  should  not  be  punished  for  a  contempt  in  resisting  the  service 
of  a  warrant  of  arrest,  and  on  the  hearing,  the  opposing  affidavits  show  that  the 
offending  party  was  innocent  of  any  intention  to  resist  the  service  of  such  process, 
a  reference  will  not  be  ordered,  to  enable  the  moving  party  to  introduce  proofs  of 
a  guilty  intention  on  the  part  of  the  accused.  (Conover  v.  Wood,  5  Ab.  84  ;  S.  C. 
6  Duer,  6S2.) 

If  an  order,  within  the  jurisdiction  of  the  court,  is  imprudently  or  erroneously 
granted,  the  remedy  of  the  party  is  by  application  to  vacate  it,  or  by  appeal.  It 
cannot  be  reviewed  upon  an  application  to  punish  for  disobedience  of  it.  So  long 
as  it  remains  in  force,  it  is  the  duty  of  all  parties  to  obey  it.  So,  also,  if  facts 
existed,  at  the  time  of  the  granting  of  the  order,  which  would  have  authorized  a 
modification  thereof,  but  which  were  not  then  disclosed ;  or  if  such  facts  occur 
subsequently,  they  will  not  avail  as  an  excuse  for  not  obeying  the  order.  ■  In  the 
former  case,  that  should  have  been  presented  upon  the  application ;  in  the  latter, 
they  can  only  be  used  upon  application  to  modify  the  order.  An  order  cannot  be 
nullified  or  modified  by  indirection,  upon  allegations  in  answer  to  an  alleged  con- 
tempt for  disobedience  thereof ;  nor  is  it  a  defence,  in  proceedings  to  punish  for 
contempt,  that  an  appeal  has  been  taken  from  the  order  disobeyed.  If  the  pro- 
ceedings have  not  been  stayed,  the  party  has  a  right  to  take  every  step  for  the 
enforcement  of  his  civil  remedy,  the  same  as  if  no  appeal  were  taken.  (People  ex 
rel.  Bay  v.  Bergen,  53  N.  Y.  404.) 

In  the  Matter  of  Fitton,  (16  How.  Pr.  303,)  where  a  police  officer,  on  an  order 
to  .show  cause  why  he  should  not  be  punished  for  a  contempt  in  immediately 
re-arresting  a  prisoner,  in  court,  who  had  just  been  discharged  from  his  custody, 
on  habeas  corpus,  answered  that  he  acted  in  pursuance  of  instructions  from  a 
superior  officer,  and  with  no  intention  of  committing  a  contempt,  he  was  excused 
from  punishment. 

That  a  witness  refused  to  answer  proper  questions  put  to  him,  because  advised 
by  counsel  that  he  was  not  bound  to  answer,  may  properly  be  taken  into  consider- 
ation, in  proceedings  charging  him  with  a  contempt.  (Clark  v.  Brooks,  26  How. 
254.) 

Where  a  debtor  is  arrested  ;  under  an  attachment  for  a  contempt,  for  disobey- 
ing an  order  for  examination  in  supplementary  proceedings,  if  he  at  once  sub- 
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Where  process  has  been  issued  against  a  defendant  in  contempt  for 
want  of  appearance  or  answer,  but  has  not  been  executed,  the  defend- 


mits  to  an  examination,  the  court  will,  usually,  accept  a  reasonable  excuse,  and 
discharge  him  from  the  arrest ;  but  not  so,  if  the  debtor  raises  all  possible  objec- 
tions, and  makes  the  creditor  expense  in  prosecuting-  the  attachment.  (Hilton  v. 
Patterson,  18  Ab.  245.) 

When  a  motion  is  made  to  commit  a  party  for  a  contempt,  he  will  be  allowed 
to  read,  in  addition  to  his  answers  made  to  the  interrogatories  which  are  pro- 
pounded to  him,  affidavits  going  to  show  that  there  was,  by  him,  no  willful  diso- 
bedience of  the  order,  for  the  violation  of  which  he  is  thus  sought  to  be  punished. 
(People  ex  rel.  Laroeque  v.  Murphy,  1  Daly,  462.)  Where  one  is  committed  for  a 
contempt,  under  a  void  process,  his  remedy  is  to  move  the  court  for  an  order 
vacating  the  commitment,  and  discharging  him  therefrom.  The  motion  should 
be  founded  upon  affidavits  which  show  the  process  to  be  void.  If  the  judge  who 
issued  the  process  is  not,  at  that  time,  a  member  of  the  court,  the  motion  may  be 
made  before  any  judge,  at  a  special  term.     (lb.) 

Where  a  defendant,  having  a  discharge  from  his  debts,  under  the  insolvent  act, 
fails  to  appeal-  and  produce  it,  on  the  day  named  for  his  examination  in  supple- 
mentary proceedings,  but  puts  himself  in  hostility  to  such  order,  he  may  be 
adjudged  to  be  in  contempt.  His  discharge  will  not  purge  the  contempt ;  and 
the  justice  who  hears  the  motion  for  an  attachment  has  the  right  to  punish  such 
defendant,  or  to  excuse  him,  absolutely  or  conditionally.  (Coursen  v.  Dearborn, 
7  Rob.  143.)  If  the  order  made  upon  such  motion  relieves  the  defendant  from 
the  attachment  on  condition  that  he  appear  and  "submit  to  an  examination,"  and 
the  defendant,  by  appearing  at  chambers,  and  being  sworn  in  the  usual  manner, 
complies  with  the  condition  named  in  the  order,  he  is  entitled,  upon  presenting 
his  discharge,  to  obtain  a,  suspension  of  the  proceedings,  so  as  to  compel  the 
plaintiff  to  sue  upon  the  judgment,  or  otherwise  test  the  validity  of  the  dis- 
charge,    (lb.) 

In  Billings  v.  Carver,  (54  Barb.  40,)  where  the  defendant  was  adjudged  guilty 
of  contempt  in  failing  to  appear  and  submit  to  an  examination,  as  to  his  property, 
and  it  was  shown  that  such  failure  was  caused  by  the  advice  of  counsel,  g-iven  in 
good  faith,  and  in  good  faith  relied  upon  by  the  defendant,  the  order  was  modi- 
fied so  as  to  direct  that  the  defendant  be  adjudged  guilty  of  the  contempt  charged, 
and  be  fined,  unless  he  appeared  and  submitted  to  an  examination  under  the 
original  order,  and  made  an  affidavit  to  the  effect  that  he  had  made  no  transfer 
of  his  property,  since  the  order  for  his  examination,  except  and  unless  under  the 
provisions  of  the  bankrupt  act. 

It  is  no  answer  to  a  motion  to  punish  a  party  for  a  contempt  for  disobedience 
of  an  order,  that  an  appeal  has  been  taken  from  the  order,  and  an  undertaking 
filed.     (Leland  v.  Smith,  3  Daly,  309.) 

Upon  appeal  from  an  order  punishing  a  party  for  a  contempt,  the  party  cannot 
have  the  benefit  of  a  compliance  with  a  suggestion  of  the  court  below,  made  upon 
suspending  the  final  decision  ;  where  such  compliance  was  not  shown  in  the  court 
below.  If  he  has  any  claim,  founded  upon  such  action,  to  be  absolved  from  the 
contempt,  he  should  apply  to  that  court  for  relief.  (People  ex  rel.  Day  v.  Bergen, 
53  N.  Y.  404.) 

The  court  of  common  pleas  of  the  county  of  New  York  has  authority,  under  the 
statutes,  to  commit  a  party  neglecting  to  pay  a  tax  assessed  against  his  personal 
property,  for  a  contempt ;  and  no  court  or  officer  who  is  forbidden  by  law  to 
review  the  accuracy  of  the  decisions  of  said  court  of  common  pleas,  on  a  proceed- 
ing by  habeas  corpus,  can  discharge  the  individual  in  contempt  from  custody. 
(Matter  of  Kahn,  19  How.  Pr.  475 ;  S.  C.  11  Ab.  147.) 

The  belief  of  a  person  upon  whom  an  injunction  or  other  order  has  been  served, 
that  the  court  had  no  jurisdiction,  furnishes  a  very  slight,  if  any,  excuse  for  his 
disobedience.  His  only  safe  course  is  to  obey,  knowing  that  if  the  process  is 
wrongfully  issued,  the  law  will  afford  him  full  redress.  (People  v.  Compton, 
1  Duer,  512.)  He  who  resists  the  order  or  process  of  a  court  of  justice,  trusting 
to  his  own  belief  of  its  want  of  jurisdiction,  acts,  in  all  cases,  at  his  own  peril,  and 
when  proved  to  be  mistaken,  is  justly  punished.     (lb.) 
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ant  should  enter  his  appearance  or  put  in  his  answer,  and  pay  or  ten- 
[*Vol.  II,  283]  *der  the  costs  of  the  contempt,  if  the  amount  can  be 
liquidated.  If  not,  he  should  tender  such  a  sum  as  will  cover  the 
probable  amount,  (q) 

If  the  complainant's  solicitor  accepts  the  costs  so  tendered,  it  will  be 
at  his  own  risk,  if  he  afterwards  puts  the  process  in  execution.  If  he 
refuses  to  accept  the  costs  when  tendered,  the  defendant  must  apply- 
to  the  court  for  an  order  that  he  be  discharged ;  otherwise  the  con- 
tempt will  continue.^*) 

Where  the  process  has  been  carried  into  effect,  and  the  defendant 
is  in  actual  custody,  he  cannot  be  discharged  without  an  order,  to  be 
obtained  either  upon  motion  or  petition. (,s) 

If  process  of  contempt  has  been  issued  against  a  defendant  for  want 
of  an  answer,  he  is  entitled  to  be  discharged  from  his  contempt  imme- 
diately upon  his  putting  in  an  answer,  and  paying  or  tendering  the 
costs  of  his  contempt  ;{t)  and  the  court  will  not  detain  him  in  custody 
till  the  sufficiency  of  his  answer  has  been  decided  upon,(t«)  unless  he  has 
'already  put  in  three  a.nswers  which  have  been  reported  insufficient. 

If,  after  answer  put  in,  the  complainant  accepts  the  answer,  or  takes 
a  step  in  the  cause,  he  waives  the  contempt,  and  cannot  renew  the 
process  or  take  any  other  advantage  of  \t.(v)  Thus,  if  the  complainant 
moves  upon  an  admission  in  the  answer,  he  waives  the  contempt. (w) 
So  if  he  replies  to  the  answer,  (x) 

But  to  have  the  effect  of  a  waiver  of  the  contempt,  the  step  taken 
must  be  in  the  cause  itself  in  which  the  contempt  was  incurred. 
Therefore,  where  a  complainant  was  in  contempt  for  the  non-payment 
of  some  costs,  the  filing  of  a  cross  bill  by  the  defendant  was  held  not 
to  be  a  waiver  of  the  contempt  by  the  defendant,  so  as  to  permit  the 
complainant  to  make  a  motion  in  his  own  cause. {y) 

Where  a  process  of  contempt  has  been  irregularly  issued,  the  defend- 
ant should,  by  motion  or  petition,  apply  to  the  court  to  set  aside  or 
discharge  it  with  costs. (2)  And  as  has  been  already  stated,  the  cir- 
cumstance of  his  being  in  contempt  will  not  preclude  his  making  such 
an  application. (a) 

{q)  1  Dan.  660.    Broughton  v.  Martyn,  4  Bro.  C.  G.  296. 

(r)  Green  v.  Thomson,  1  Sim.  &  Stn.  121.    Gray  v.  Campbell,  1  Enss.  &  My.  323. 

(s)  1  Dan.  660. 

(if)  M.  661. 

(«)  Dnpont  v.  Ward,  1  Dick.  133.    Child  v.  Brabson,  1  Ves.  110. 

(v)  1  Dan.  663. 

(w)  Hoskins  v.  t,loyd,  1  Sim.  &  SUt.  393. 

\x)  Anon.  15  Ves.  \'i. 

(y)  Gompurtz  v.  Best,  1  Young  &  C.  619. 

(z)  1  Dan.  665. 

(o)  See  ante,  p.  281. 
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An  application  of  this  nature  should  be  supported  by  affidavits  of 
[*Vol.  II,  284]  the  ^circumstances  ;  and  the  court  will  either  decide 
the  matter  on  such  affidavits,  or  will  refer  it  to  a  master  to  inquire 
into  the  regularity  of  the  proceeding.(5) 

If  a  party  wishes  to  discharge  a  process  for  irregularity,  he  must 
make  his  application  before  he  complies  with  it ;  otherwise  he  will  be 
considered  as  waiving  the  irregularity,  (c) 

The  court  will  not  interfere  to  relieve  parties,  upon  the  terms  of 
their  paying  costs,  from  process  of  contempt  issued  regularly,  and 
without  any  breach  of  good  faith. (d) 

(b)  1  I>an.  665.    James  v.  Philips,  2  P.  Wms.  657. 

(c)  Anon.  3  Atk.,567.    Floyd  v.  Nangle,  id.  569.    Bonnd  v.  Wells,  3  Mad.  434. 
(rf)  Heaton  v.  Tipton,  1  Buss.  323. 
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CHAPTER    IX. 

PARTITION  SUITS. 

Sect.  1.  When  Proper,  and  how  Commenced. 

2.  Parties  to. 

3.  Bill  or  Petition. 

4.  Proceedings  for  Partition. 

5.  Proceedings  for  a  Sale. 

6.  Miscellaneous  Matters. 


SECTION    I. 

WHEN  PROPER,  AND  HOW  COMMENCED. 

Jurisdiction.']  The  revised  statutes  contain  a  provision  that  when 
several  persons  shall  hold  and  be  in  possession  of  any  lands,  tenements 
or  hereditaments,  as  joint  tenants,  or  as  tenants  in  common,  in  which 
one  or  more  of  them  shall  have  estates  of  inheritance,  or  for  life  or 
[*Vol.  II,  285]  lives,  or  *for  years,  any  one  or  more  of  such  persons, 
being  of  full  age,  may  apply  by  petition  to  certain  common  law  courts 
therein  mentioned,  for  a  division  and  partition  of  such  premises,  ac- 
cording to  the  respective  rights  of  the  parties  interested,  and  for  a 
sale  of  the  premises,  if  a  partition  cannot  be  made  without  great 
prejudice  to  the  owners. (a) 

Another  section  gives  the  court  of  chancery  the  same  power  to 
decree  partition  and  sales  of  lands,  etc.  as  is  conferred  upon  the 
common  law  courts  by  the  above  section. (6)  This  court  has  therefore 
a  concurrent  jurisdiction  with  the  courts  of  law,  in  suits  of  this  nature, 

(a)  2  R.  S.  317,  5  1. 

(6)  Id.  329,  5  81,  (orig.  S  79.) 
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and  an  objection  that  a  perfect  remedy  may  be   obtained   at   law 
cannot  be  sustained,  (c)  (1) 

Title  of  complainant.']     A  bill  for  partition  does  not  lie   where  the 
defendant  is  in  possession,  claiming  adversely. (d)  (2)     Nor  will  a  bill 

(c)  Jenkins  v.  Van  Schaack,  3  Paige,  245. 

(d)  Martin  v.  Smith,  Harper's  Eq.  E.  106. 


(1)  The  provisions  of  the  Revised  Statutes,  relating-  to  the  partition  of  lands, 
tenements  and  hereditaments,  held  or  possessed  by  joint  tenants  or  tenants  in 
common,  shall  apply  to  actions  for  such  partition,  brought  under  the  Code  of 
Procedure,  so  far  as  the  same  can  be  so  applied  to  the  substance  and  subject 
matter  of  the  action,  without  regard  to  its  form.     (Code,  §  448.) 

A  suit  in  partition  is  a  proceeding  in  rem,,  and  the  jurisdiction  of  the  court  is 
confined  to  the  subject  matter  set  forth  in  the  petition.  (Corwithe  v.  Grriffing,  21 
Barb.  9.) 

County  courts  have  jurisdiction  of  actions  and  proceedings  for  the  partition  of 
real  property  situated  within  the  county.  (Code,  §  30,  sub.  4 ;  Doubleday  v. 
Heath,  16  N.  Y.  80.) 

The  supreme  court,  as  now  constituted,  has  common  law  jurisdiction  to  parti- 
tion real  estate.  (Outfield  v.  Ford,  28  Barb.  336  ;  S.  C.  16  How.  Pr.  473.)  The 
old  suit  in  equity  for  the  partition  of  lands  may  be  prosecuted  as  a  civil  action, 
under  the  Code.     (Myers  v.  Rasback,  4  How.  Pr.  83 ;  S.  C.  3  Code  R.  13.) 

'  There  was  no  compulsory  process,  by  the  common  law,  to  effect  a  partition  of 
real  estate  ;  and  no  compulsory  partition  can  be  made  under  our  statutes,  unless 
the  owners  are  in  possession  of  the  land  as  joint  tenants,  or  as  tenants  in  common. 
(Boyd  v.  Bowie,  65  Barb.  237.) 

A  proceeding,  by  summons  and  complaint,  for  a  partition  of  lands,  is  an  action. 
(Backus  v.  Stilwell,  3  How.  Pr.  318 ;  S.  C.  1  Code  R.  70 ;  Myers  v.  Rasback,  4 
How.  Pr.  83 ;  S.  C.  2  Code  R.  13.     But  see  Traver  v.  Traver,  3  How.  Pr.  351.) 

The  superior  court  of  the  city  of  New  York  has  jurisdiction  of  an  "action  for  the 
partition  of  real  estate  situate  within  the  city  and  county  of  New  York,  irrespec- 
tive of  the  residence  of  the  parties.  ( Varum,  v.  Stevens,  2  Duer,  635  ;  Code,  S  123, 
sub.  2 ;  id.  §  33,  sub.  1.) 

(2)  A  party  applying  for  a  partition  of  lands  must  not  only  have  a  present 
estate  in  the  premises  of  which  partition  is  sought,  as  a  joint  tenant  or  tenant  in 
common,  but  he  must  also  be  actually  or  constructively  in  the  possession  of  his 
undivided  share  or  interest  in  such  premises.  (Burhans  v.  Burhans,  2  Barb.  Ch. 
398.)  A  subsisting  adverse  possession  is  an  absolute  bar  to  an  action  for  parti- 
tion. The  plaintiff  must  have  possession,  actual  or  constructive,  in  common  with 
the  defendant,  in  order  to  maintain  the  action.  (Florence  v.  Hopkins,  46  N.  Y. 
182  ;  Bradstreet  v.  Schuyler,  3  Barb.  Ch.  608  ;  Matthewson  v.  Johnson,  Hoff.  560.) 
The  possession  of  one  of  several  tenants  in  common  may  become  adverse,  when 
his  acts  amount  to  an  exclusion  of  his  co-tenants ;  and,  until  the  excluded  parties 
regain  their  possession,  no  one  of  them  can  bring  partition.  The  duration  of  the 
adverse  possession  is  immaterial.     (lb.) 

If  the  parties  are  not  in  possession  of  any  portion  of  the  land  described  in  the 
complaint,  either  as  joint  tenants  or  tenants  in  common,  an  action  for  partition  of 
such  lands  cannot  be  maintained.  (Boyd  v.  Bowie,  65  Barb.  237.)  But  where  the 
complaint,  after  a  prayer  for  a  partition,  contained  a  general  prayer  for  "such 
other  and  further  relief  as  to  the  court  shall  seem  just  and  proper,"  and  there 
was  an  answer  put  in  ;  it  was  held  that  the  prayer  was  sufficient  to  uphold  any 
judgment  to  which  the  plaintiff  might  be  entitled,  upon  the  evidence,  consistent 
with  the  case  made  by  the  complaint  and  embraced  within  the  issue.     (lb.) 

Although  the  fact  that  the  defendant  is  in  the  possession  of  premises,  claiming 
to  hold  them  adversely  to  the  plaintiff,  is,  in  general,  sufficient  ground  for  deny- 
ing a  partition,  in  a  court  of  equity,  yet  where  the  question  arises  upon  an  equit- 
able title,  set  up  by  either  of  the  parties,  the  reason  of  the  rule  fails.  (Hosford 
v.  Menoin,  5  Barb.  51 ;  Cox  v.  Smith,  4  John.  Ch.  271.)  A  court  of  equity  will 
not  entertain  a  bill  for  a  partition  when  the  legal  title  is  disputed,  or  doubtful ; 
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for  that  purpose  be  sustained  where  the  title  is  denied,  or  is  not 
clearly  established,  or  depends  on  doubtful  facts  or  questions  of 
law.(e)  If  the  legal  title  is  disputed  and  doubtful,  the  course  is  to 
send  the  complainant  to  a  court  of  law  to  have  his  title  first  estab- 
lished^/) The  court,  however,  may,  when  the  title  is  denied  or 
doubtful,  retain  the  bill,  to  give  the  party  an  opportunity  to  establish 
his  title  at  law.(</) 

As  a  general  rule,  a  bill  for  partition  may  be  filed  by  one  tenant  in 
common  out  of  possession  against  another  who  is  in  possession  of  the 
whole  estate ;  for  the  possession  of  one  is  the  possession  of  all. (h) 
But  if  there  has  been  an  actual  ouster  of  the  complainant  by  his  co- 
tenant,  or  if  the  land  is  held  adversely,  he  must,  it  seems,  regain  the 
actual  seisin  by  ejectment,  before  he  can  sustain  a  suit  for  partition.(i) 

A  complainant  may  come  into  this  court,  however,  for  partition 
upon  on  equitable  title  ;  and  where  the  question  arises  on  an  equita- 
ble title  set  up  by  the  defendant,  this  court  must  decide  on  the  title. (k) 

Where  lands  leased  for  a  term  of  years  are  owned  by  several 
persons  as  tenants  in  common,  both  of  the  rent  and  of  the  reversion,  a 
bill  for  partition  may  be  sustained.  But  a  sale  of  the  lands,  under 
the  decree,  must  be  made  subject  to  the  rights  of  the  lessees ;  who,  by 
the  sale  will  become  the  tenants  to  the  purchaser  of  the  rents  and 
re  version.  (I)  (3) 

(c)  Wilkin  v.  Wilkin,  1  John.  Ch.  E.  111.    Stranghan  v.  Wright,  4  Band.  493. 
(/)  Cox  v.  Smith,  4  John.  Ch.  Eep.  271.    Phelps  v.  Green,  3  id.  302.    Jenkins  v.  "Van  Schaack, 
3  Paige,  245. 
(?)  Wilkin  v.  Wilkin,  and  Stranghan  v.  Wright,  supra. 
(ft)  Hitchcock  v.  Skinner,  1  Hoff.  E.  21. 

i'i)   Jenkins  v.  Van  Schaack,  3  Paige,  245.    Clapp  v.  Bromagham,  9  Cowen,  530. 
(M  Coxe  v.  Smith,  supra.     Hitchcock  v.  Skinner,  supra. 
\t)   Woodworth  v.  Campbell,  5  Paige,  518. 


because  a  court  of  law  is  the  proper  tribunal  to  determine  such  questions.  But 
when  the  questions  are  such  as  belong-  to  a  court  of  equity,  it  will  not  suspend  the 
proceeding's  without  doing-  complete  justice  between  the  parties.     (lb.) 

(3)  An  action  for  partition  is  maintainable  between  tenants  in  common  as  a  mat- 
ter of  right,  both  by  common  law  and  statute.  (Smith  v.  Smith,  10  Paige,  470 ; 
S.  C.  1  Hoff.  Ch.  506 ;  Van  Arsdale  v.  Drake,  2  Barb.  599.)  But  in  Danvers  v. 
Dorrity,  (14  Ab.  206,)  it  is  held  that  one  of  several  joint  owners  of  real  property 
has  not  an  absolute  rig-ht  to  a  partition  thereof.  An  action  .for  partition  is  main- 
tainable by  a  tenant  in  common  of  a  vested  remainder,  (Blakely  v.  Colder  13 
How.  Pi-.  476  ;  S.  C.  15  N.  Y.  617 ;)  or  by  an  assignee  in  trust  for  the  benefit  of 
the  creditors  of  a  tenant  for  life,  ( Van  Arsdale  v.  Drake,  2  Barb.  599 ;)  or  by  a 
tenant  by  the  curtesy  initiate,  (Riker  v.  Darke,  4  Edw.  668 ;  or  a  devisee  having- 
a  life  interest,  (Ackley  v.  Dygert,  33  Barb.  176.)  And  partition  was  allowed  where 
the  plaintiff's  interest  consisted  of  his  being-  seized  in  fee  simple  of  an  undivided 
share  of  the  mines  and  minerals  on  and  in  the  premises,  with  power  to  g-o  upon 
the  land  and  work  such  mines ;  and  where  the  defendant  was  owner  in  fee  of  the 
residue  of  the  estate  and  interest  in  the  premises.  (Canfield  v.  Ford,  16  How. 
Pr.  473;  S.  C.  28  Barb.  336.)  And  where  an  intestate  was  seized  and  possessed 
of  lands  which  descended  to  tenants  in  common,  one  of  them,  though  not  in  pos- 
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^Partition,  when  state  is  interested.]  Where  any  lands  [*Vol.  II,  286] 
or  tenements  are  held  by  the  people  of  this  state,  and  by  any 
individuals  as  tenants  in  common,  proceedings  for  the  partition  there- 
of may  be  had  against  the  people  in  the  same  manner  as  against 
individuals;  and  the  like  orders  and  decrees  may  be  had.  The 
petition  and  other  notices  required  to  be  served  in  other  cases  are  to 
be  served  on  the  attorney-general ;  who  is  to  appear  in  behalf  of  the 
state,  (m) 

Claims  barred.]  The  authority  given  by  the  Revised  Statutes  to 
proceed  for  partition,  will  not  authorize  the  revival  or  prosecution  of 

(m)  2  K.  S.  331,  }  99,  (orig.  §  92.)    Id.  332, }  100,  (ovig.  i  94.) 


session,  can  sustain  proceedings  for  a,  partition,  the  lands  being  unoccupied. 
(Beebe  v.  Griffing,  14  N.  Y.  235.) 

Since  the  act  of  1847,  (Laws  of  1847,  ch.  430,)  a  tenant  in  common  of  a  vested 
remainder  in  real  estate  may  institute  an  action  for  the  partition  of  the  estate ; 
notwithstanding  there  is  a  tenant  for  life,  of  the  whole  estate,  in  possession.  (Me- 
Glone  v.  Goodwin,  3  Daly,  185.) 

A  trustee  of  land,  under  a  valid  trust  to  receive  the  rents  and  profits  of  said 
land  and  apply  them  to  the  use  and  support  of  an  infant,  until  such  infant  arrives 
at  the  age  of  twenty-one  years,  with  an  absolute  power  to  sell  the  land  and  invest 
the  proceeds  thereof  for  the  benefit  of  such  infant,  may  institute  a  suit  in  equity 
to  partition  the  lands  held  by  her  in  common  with  other  persons,  of  adult  age. 
(Galliev.  Baffle,  65  Barb.  583;  S.  C.  1  N.  Y.  Supr.  Ct.  R.  124.) 

Parties  having  no  vested  interest  in  real  estate  are  not  entitled  to  a  partition  or 
sale  of  it.  (Woodruff  v.  Cook,  47  Barb.  304.)  So  where  one  is  in  possession  of 
premises,  with  a  life  estate  therein,  the  parties  who  are  entitled  to  reversionary 
interests  in  such  premises  cannot  bring  an  action  for  partition ;  they  not  being 
such  parties  as  are  authorized  by  the  statute  to  bring  such  an  action.  (Fleet  v. 
Borland,  11  How.  Pr.  489.) 

An  action  cannot  be  maintained,  either  at  common  law  or  by  the  statutes,  be- 
tween husband  and  wife,  for  the  pai-tition  of  lands  conveyed  to  them  and  their 
heirs  and  assigns,  by  a  deed  which  does  not  indicate  how  they  are  to  hold ;  such 
a  deed  not  making  them  joint  tenants  or  tenants  in  common,  but  tenants  by  entire- 
ties. (Miller  v.  Miller,  9  Ab.  N.  S.  444.)  But  a  wife,  owning  real  estate  as  ten- 
ant in  common  with  her  husband,  can  maintain  an  action  against  him,  for  a  par- 
tition.    (Moore  v.  Moore,  47  N.  Y.  467.) 

By  the  act  of  1853,  the  validity  of  a  devise  of  the  property  involved  in  a  parti- 
tion suit,  may  be  contested,  in  such  suit,  by  the  heirs  at  law,  whether  in  or  out  of 
possession.  They  must  allege,  in  the  complaint,  that  the  apparent  devise  is  void. 
(Laws  of  1853,  ch.  258.) 

The  plaintiff,  one  of  the  lawful  heirs  of  a  testator,  brought  an  action  for  the  par- 
tition of  the  real  estate  whereof  the  testator  died  seized,  alleging,  in  his  complaint, 
as  authorized  to  do  by  the  above  act,  that  the  last  will  of  the  testator,  devising 
such  estate,  was  void.  Held,  that  a  refusal  of  the  special  term  to  settle  issues  in 
the  action,  to  be  tried  by  a  jury,  was  error.  (Hewlett  v.  Wood,  3  N.  Y.  Supr.  Ct. 
R.  453.) 

Lands  were  devised  to  K.  for  life,  and  after  her  death  to  the  heirs  of  her  body, 
whom  she  should  leave  her  surviving.  In  an  action  for  partition,  brought  by  one 
of  the  children  of  K.,  during  K.'s  life  ;  it  was  held,  that  the  devise  created  a  vested 
remainder  in  fee  in  the  children  of  K. ;  and  that  the  plaintiff  was  entitled  to  par- 
tition as  matter  of  right.     (Chinn  v.  Keith,  4  N.  Y.  Supr.  Ct.  R.  126.) 

An  action  for  partition  does  not  lie  by  a  party  who  has  merely  a  future  contin- 
gent interest  in  an  undivided  share.  (Strikei-  v.  Mott,  2  Paige,  387.)  Nor  by  a 
remainderman  who  is  not  entitled  to  immediate  possession.  (Browmell  v.  Brovmell, 
19  "Wend.  367.) 
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any  claim  to  lands  which  would  or  might  otherwise  be  barred  by  any 
statute  of  limitations,  or  by  the  acquiescence  of  the  party.(w) 

Suit,  how  commenced.]  A  suit  for  partition  may  be  instituted  either 
by  bill  or  petition  ;(o)  but  a  bill  is  most  usually  resorted  to ;  and  is 
the  only  mode  where,  for  any  reason,  an  answer  is  required. (4) 

If  the  suit  is  commenced  by  bill,  the  complainant  must  take  out 
and  serve  a  subpoena,  as  in  ordinary  suits. (p)  (5) 

If  a  petition  is  resorted  to,  the  course  of  proceeding  will  be  gov- 
erned by  the  11th,  12th  and  13th  sections  of  the  statute.(g)  (6) 

Those  sections  direct  that  a  copy  of  the  petition,  with  notice  that 
the  same  will  be  presented  to  the  court  on  some  certain  day  in  term, 
shall  be  served  forty  days  previous  to  such  term,  on  all  the  parties 
interested  in  the  lands  or  tenements,  who  have  not  joined  in  the 
petition,  and  on  the  guardians  of  such  as  are  minors. (r) 

The  notice  of  the  application  must  be  directed  to  all  the  parties 
who  are  known,  and  whose  interests  are  known,  and  to  those  who  are 
known  but  whose  interests  are  uncertain,  contingent,  or  unknown,  by 

(n)  2  R.  S.  332,  « 101,  (orig.  !  93.) 

(o)  Larkiu  v.  Mann,  2  Paige,  27.    2  E.  S.  329,  §  81,  (orig.  {  79.) 

{.p)  Id.  ib. 

(?)  Id.  28. 

(r)  2  E.  S.  318,  §  11,  (orig.  5 10.) 


(4)  Since  the  Code,  proceeding's  for  partition  must  be  by  summons  and  com- 
plaint. They  cannot  be  by  petition  under  the  Revised  Statutes.  (Croghan  v. 
Limngston,  17  N.  Y.  218;  S.  C.  6  Ab.  350;  25  Barb.  336;  Matter  of  Cavanagh, 
14  Ab.  258  ;  S.  C.  23  How.  35S;  37  Barb.  22.) 

(5)  The  omission  of  the  names  of  some  of  the  defendants  from  the  summons 
filed  with  the  complaint,  in  a  partition  suit  "will  not  vitiate  thejudgment.  Thedefect 
may  be  supplied  by  amendment,  after  judgment.  ( Van  Wyck  v.  Hardy,  39  How. 
392;  S.  C.  20  id.  222.)  The  Code  does  not  require  the  summons  to  be  filed  with 
the  complaint.  If  it  be  filed  with  the  judgment,  that  is  sufficient ;  and  in  the 
absence  of  proof  to  the  contrary,  the  court  of  appeals  will  assume  that  the  sum- 
mons served  contained  the  names  of  all  the  defendants,  although  the  one  filed  is 
defective  in  that  respect ;  and  that  such  summons,  or  a  copy  of  it,  was  filed  with 
the  judgment.  (Ib.)  The  omission  of  the  words  "in  the  said  city  of  New  York," 
after  the  designation  of  the  office  of  the  plaintiff's  attorney,  by  street  and  number, 
in  the  copy  of  summons  published,  does  not  invalidate  the  proceedings,  where 
such  summons  is  dated  at  New  York,  and  states  that  the  complaint  is  filed  in  the 
clerk's  office  of  the  county  and  city  of  New  York.     (Ib.) 

In  Bogert  v.  Bogert,  (45  Barb.  121,)  on  a  motion  requiring  the  purchaser  at  a 
sale  in  a  partition  suit,  to  complete  his  purchase,  the  purchaser  objected  to  the 
regularity  of  the  proceedings  in  the  suit,  on  the  ground  that  there  was  no  proof 
of  the  service  of  the  summons  on  the  defendants.  It  appeared,  however,  that  an 
order  was  subsequently  made,  directing  the  affidavit  of  service  to  be  filed  nunc 
pro  tunc.  Held,  that  this  order  was  valid,  and  remedied  the  defect.  And  that 
it  would  have  been  sufficient,  on  this  motion,  to  have  shown  affirmatively,  that 
such  service  was  made. 

(6)  In  proceedings  under  2  Revised  Statutes,  216,  for  partition  by  petition,  the 
petition  stands  for  a  declaration,  and  any  defence  may  be  pleaded  which  will 
abate  or  bar  the  petitioner's  right  to  judgment.  (Meed  v.  Child,  4  How.  Pr. 
125 ;   S.  C.  2  Code  R.  69.) 
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name,  and  generally  to  all  others  unknown,  having  or  claiming  any 
interest  in  the  premises. (s) 

If  any  parties  interested  are  unknown,  or  if  either  of  the  known 
parties,  whether  minors  or  adults,  reside  out  of  this  state  or  cannot  be 
found  therein,  and  such  facts  are  shown  to  the  court  by  affidavit,  the 
petition  and  notice  may  be  served  on  such  unknown  or  absent  party 
by  publishing  the  same  for  the  time  and  in  the  manner  required  by 
law  ;{t)  which  will  be  equivalent  to  a  personal  service  on  them.  Or 
[*Vol.  II,  287J  instead  thereof,  *with  respect  to  any  known  absent 
party,  such  petition  and  notice  may  be  served  personally,  out  of  this 
state,  forty  days  previous  to  its  presentation,  without  publishing  the 
same.(w)  (7) 


SECTION    II. 

PARTIES  TO. 

The  parties  applying  for  a  partition  must  be  of  full  age.(»)  (8) 
The  bill  cannot  be  filed  by  a  person  who  has  merely  a  future  con- 
tingent interest  in  an  undivided  share  of  the  property ;  nor  by  a  mere 

(s)   2E.  S.  319,  512,  (orig.  $  11.) 

(«)    See  Act  of  April  12,  1842.    Laws  ofl842,  p.  363.    2  E.  S.  329,  5  84. 

(m)  2  E.  S.  319,  §  13,  (orig.  i  12.)    Hyatt  v.  Pugsley,  23  Barb.  285.    S.  C.  33  id.  373.    Allen  v. 
Allen,  11  How.  Pr.  273. 
(«)  Id.  317,  S  I. 


(7)  The  Code  does  not  provide  for  service  upon  unknown  parties,  by  publica- 
tion, in  a  partition  suit.  The  provisions  of  the  Revised  Statutes  (3  R.  S.  605) 
alone  apply,  and  must  be  followed.  Accordingly,  where  proceeding's  were  taken, 
under  the  Code,  in  an  action  for  partition,  and  an  order  procured  directing-  publi- 
cation in  the  state  paper  and  in  a  newspaper  published  in  New  York,  it  was  held 
that  the  court  acquired  no  jurisdiction  over  unknown  persons  interested  in  the 
estate ;  and  that  a  purchaser  at  a  sale,  under  such  proceeding-,  was  entitled  to 
be  relieved  from  his  purchase.     (Sandford  v.  White,  1  N.  Y.  Supr.  Ct.  R.  647). 

If  the  persons  interested  in  the  premises  sought  to  be  partitioned  are  known, 
they  should  be  made  parties ;  if  not  known,  and  in  being,  they  can  be  made  par- 
ties by  the  publication  required  by  the  statute.  (Mead  v.  Mitchell,  5  Ab.  92 ; 
S.  C.  aff'd,  17  N.  Y.  210.) 

An  averment  that  there  "  are  certain  unknown  owners,''  without  specifying 
their  exact  interests,  may  be  sufficient  to  authorize  subsequent  proceedings,  as  to 
them.  (Hyatt  v.  Pugsley,  23  Barb.  303.)  But  no  proceedings  can  be  taken 
against  unknown  owners,  until  the  statute  notice  has  been  duly  published. 
(Denning  v.  Corwin,  11  Wend.  648.  See  Rogers  v.  McLean,  31  Barb.  304 ;  S.  C. 
10  Ab.  306.) 

(8)  By  the  act  of  April  14,  1852,  it  is  provided  that  whenever  an  infant  shall  be 
possessed  of  real  estate,  as  tenant  in  common,  or  joint  tenant,  the  supreme  court 
may  authorize  proceedings  to  be  instituted  on  behalf  of  such  infant  for  a  division 
and  partition  of  said  real  estate  ;  and  for  a  sale  thereof,  if  it  shall  appear  that  such 
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reversioner,  without  the  concurrence  of  any  of  the  owners  of  the  pres- 
ent interest  in  the  premises. (w)  But  a  reversioner  is  a  necessary  party 
where  a  bill  is  filed  by  a  person  who  is  owner  of  an  undivided  share 
of  the  reversion,  as  well  as  of  an  undivided  share  of  the  present  inter- 
est in  the  property.  (*)  The  reversioner  is  also  a  necessary  party 
where  the  suit  is  brought  by  the  owner  of  an  undivided  share  of  the 
premises  for  life,  or  of  any  other  particular  estate  in  the  same,  and 
some  of  the  other  parties  own  the  residue  of  the  premises  in  fee.(y) 

A  tenant  in  common  of  part  is  not  debarred  from  filing  a  bill  for 
partition  individually,  merely  because  he  is  a  trustee  as  to  another 
part.(z)  Nor  is  it  an  objection  to  a  bill  that  there  are  parties  not  in 
esse  who  may  become  entitled  to  an  interest  in  a  part  of  the  prem- 
ises, (a) 

The  statute  authorizes  every  person  having  any  interest  in  the 
premises,  whether  in  possession  or  otherwise,  and  every  person  entitled 
to  dower  therein,  if  the  same  has  not  been  admeasured,  to  be  made 
parties  to  the  suit.  (6)  (9) 

(10)  Striker  v.  Mott,  2  Paige,  387. 

(«)■  Id.  lt>. 

(y)   Id.  ib. 

(z)  Cheeseman  v.  Thome,  1  Edw.  630. 

(«)  Id.  ib. 

(6)  2  R.  S.  318,  J  6. 


pai^tition  cannot  be  made  without  great  prejudice  to  the  owners.  (Laws  of  1852, 
ch.  277,  §  1.     See  Clark  v.  Clark,  31  How.  Pr.  479 ;  S.  C.  14  Ab.  299.) 

But  such  partition  or  sale  will  not  be  directed,  by  the  court,  unless  it  is  satis- 
factorily made  to  appear  that  the  interests  of  the  infant  require  it.     (Ib.) 

A  referee's  report  that  "  in  his  opinion  it  would  be  proper  to  allow  said  infants 
to  prosecute  an  action  for  the  partition  or  sale  of  the  real  estate  mentioned  in  the 
petition,"  is  not  sufficient  to  warrant  the  court  in  ordering  proceedings  in  such  an 
action.  The  facts  from  which  the  conclusion  is  deduced  should  be  set  forth. 
(Matter  of  Marsae,  15  How.  Pr.  383.) 

(9)  A  decree  for  a  partition  cannot  be  made  unless  all  the  tenants  in  common 
are  made  parties  to  the  suit.  (Bwhaiis  v.  Bxirhans,  2  Barb.  Ch.  398,  407 ;  Broker 
v.  Devereaux,  8  Paige,  513.)  But  in  a  suit  between  tenants  in  common,  for  parti- 
tion of  an  interest  carved  out  of  the  fee,  the  owner  of  the  fee,  who  is  the  common 
source  of  title,  need  not  be  made  a  party.  (Canfield  v.  Ford,  28  Barb.  336  ;  S.  C. 
16  How.  Pr.  473.) 

■  It  is  not  necessary,  though  in  most  cases  advisable,  to  make  persons  parties 
who  are  entitled  only  to  dower  in  the  premises,  which  has  not  been  admeasured, 
and  which  extends  to  the  whole  of  the  premises  of  which  partition  is  sought. 
(Tanner  v.  Niles,  1  Barb.  560.  But  see  Ripple  v.  Gfilborn,  9  How.  Pr.  456 ;  Brown- 
son  v.  Gifford,  id.  389.) 

In  an  action  by  the  assignees  of  a  tenant  for  life,  for  a  partition,  the  creditors 
of  such  tenant  are  not  necessary  parties.  ( Van  Arsdale  v.  Drake,  2  Barb.  599.) 
Nor  can  mortgagees  and  judgment  creditors  be  compelled  to  join  in  the  suit, 
(Weltortv.  Copeland,  7  John.  Ch.  140;  Harwood  v.  Kirby,  1  Paige,  469 ;  Sebring 
v.  Mersereau,  9  Cowen,  344 ;)  nor  reversioners,  (Striker  v.  Mott,  2  Paige,  387 ;) 
nor  lien-holders,  (Bogardus  v.  Parker,  7  How.  Pr.  305 ;  Vanderwerker  v.  Vander- 
werker,  7  Barb.  221.) 

A  bill  filed  by  the  committee  of  a  lunatic,  in  their  own  names,  in  which  they 
only  describe  themselves  as  his  committee,  and  pray  for  a  partition  of  lands  and 
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As  to  creditors  having  a  lien  upon  the  premises  by  judgment,  decree, 
mortgage  or  otherwise,  it  is  not  necessary,  in  the  first  instance,  to 
make  them  parties  to  the  proceedings ;  nor  will  the  partition  of  the 
premises  alter,  impair  or  affect  the  lien  of  such  creditors,  except  as 
follows :  If  the  lien  is  on  the  undivided  interest  or  estate  of  any  of  the 
parties,  and  partition  of  the  premises  be  made,  such  lien  will  there- 
[*Vol.  II,  288]  after  be  a  charge  *only  on  the  share  assigned  to  such 
party ;  and  such  share  will  be  first  charged  with  its  just  proportion  of 
the  costs,  in  preference  to  the  lien.(c) 

But  the  complainants  may,  at  their  election,  make  every  creditor 
having  a  'specific  lien  on  the  undivided  interest  or  estate  of  any  of  the 
parties,  by  mortgage,  devise  or  otherwise,  a  party  to  the  proceed- 
ings.^) And  this  is  the  course  uniformly  pursued  by  the  best  prac- 
titioners in  the  state,  as  it  saves  the  necessity  of  amending  the  bill 
under  the  statute.  (3  E.  S.  App'x,  155,  §  42.)  The  174th  rule  also 
requires  that  the  rights  of  holders  of  specific  liens  and  incumbrances 
shall  be  stated. 

Previous  to  the  revised  statutes,  it  had  been  decided  that  neither  a 
mortgagee  nor  a  judgment  creditor  was  a  proper  party  to  a  partition 
suit,  and  that  their  rights  could  not  be  affected  by  a  sale  of  the 

(c)  2R.  S.  318,  {$8,9. 

(d)  Id.  ib.  }  10. 


for  an  account  and  payment  of  rents  and  profits  of  the  share  of  the  lands  belong- 
ing to  the  lunatic,  is  defective  in  form.  And  if  the  objection  that  the  lunatic  is 
not  made  a  party  to  the  suit,  with  his  committee,  is  set  up  by  the  defendant,  as  a 
special  cause  of  demurrer,  no  part  of  the  bill  can  be  sustained.  (Gforham  v. 
Grorham,  3  Barb.  Ch.  24.)  The  question  whether  such  a  suit  can  be  commenced  in 
the  names  of  the  committee,  without  joining'  the  lunatic  as  a  party,  is  wholly 
unaffected  by  the  act  of  1845,  authorizing  committees  to  sue  in  their  own  names. 
(Ib.)  The  lunatic  is  a  necessary  party ;  for  the  reason  that  a  decree,  in  partition, 
upon  a  bill  filed  by  the  committee  alone,  and  to  which  the  lunatic  is  not  a  party, 
will  not  transfer  the  legal  title  to  his  undivided  share  of  that  portion  of  the 
premises  which  is  set  off  to  the  defendant  in  severalty.  But  by  making  a  lunatic 
or  an  habitual  drunkard  a  party  to  a  suit  for  partition,  his  legal  title  to  such  por- 
tion, will  pass,  without  any  conveyance,  either  from  the  lunatic  or  the  habitual 
drunkard,  or  from  his  committee,  under  the  provisions  of  the  Revised  Statutes' 
relative  to  partition.  (Ib.)  There  is  no  statute,  in  this  state,  authorizing  any 
person  to  prosecute  a  partition  suit  against  a  lunatic  or  habitual  drunkard,  who 
is  an  actual  owner  of  an  undivided  part  of  the  premises,  without  making  him  a 
party  to  the  suit.     (Ib.) 

Creditors,  holding  claims  simply  as  such,  need  not  be  made  parties  at  the  com- 
mencement of  a  partition  suit ;  but  all  incumbrancers  should  be.  (Bogardus  v. 
Parker,  7  How.  Pr.  305.) 

If  the  persons  interested  in  the  premises  are  known,  they  should  be  made 
parties ;  if  not  known,  and  in  being,  they  can  be  made  parties  by  the  publication 
required  by  the  statute.  (Mead  v.  Mitchell,  5  Ab.  92 ;  S.  C.  affirmed,  17  N.  Y. 
210.)  If  one  tenant  in  common,  to  whom  one  or  more  co-tenants  is  or  are  indebted 
for  rents,  dies,  his  administrator  is  a  proper  party  to  an  action  for  a  partition  and 
an  accounting.     (Scott  v.  Guernsey,  60  Barb.  163 ;  S.  C.  affirmed,  48  N.  Y.  106.) 
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lands. (e)  But  the  revised  statutes  have  altered  the  rule,  and  have 
authorized  the  court  to  decree  a  sale,  which  will  give  the  purchaser  a 
perfect  title,  discharged  from  all  liens  and  incumbrances. 

If  a  lessee  of  land  becomes  the  purchaser  of  an  undivided  moiety  of 
the  rent  and  reversion,  the  lease  and  rent  is  merged  and  extinguished 
as  to  that  part  of  the  premises ;  and  he  is  not  such  a  tenant  in  com- 
mon of  the  rent  and  reversion  with  the  owner  of  the  other  half,  as  to 
entitle  the  latter  to  a  partition  during  the  continuance  of  the  lease. (/) 

If  the  owner  of  an  undivided  moiety  of  a  lot  of  land  is  a  lessee  of  the 
other  half,  and  the  lease  has  become  forfeited,  the  landlord  must  enter 
for  the  forfeiture,  or  must  otherwise  obtain  possession  of  his  undivided 
half,  before  he  can  sustain  a  bill  for  partition. {g) 

The  statute  directs  that  the  rights  of  all  persons  interested  in  the 
premises  as  tenants  by  the  curtesy,  or  in  dower,  are  to  be  set  forth  in 
the  bill ;  and  authorizes  every  person  entitled  to  dower,  if  it  has  not 
been  admeasured,  to  be  made  a  party. (h)  Whenever  there  is  a  widow 
entitled  to  dower  in  the  premises,  it  is  advisable  to  make  her  a  party, 
especially  if  a  sale  will  be  necessary.  And  the  same  remark  may  be 
made  with  respect  to  married  women  having  merely  inchoate  rights 
of  dower ;  for  they  may,  in  this  manner,  be  barred  of  all  claim  upon 
the  premises.  Thus  it  was  held,  in  the  case  of  Jackson  v.  Edwards, (i) 
that  the  inchoate  rights  of  dower  of  femes  covert,  whether  infants  or 
[*Vol.  II,  289]  *adults,  in  the  undivided  shares  of  their  husbands  in 
real  estate  would  be  divested  by  a  sale  under  the  decree  of  the  court 
in  a  partition  suit,  provided  the  femes  covert  were  parties  to  the  suit ; 
so  as  to  protect  the  purchasers  against  their  claim  of  dower  in  case 
they  should  survive  their  husbands. 

It  is  doubtful  whether  a  woman  married  to  one  of  the  parties  after 
the  filing  of  the  bill  need  be  made  a  party  to  the  suit.  If  she  is 
brought  in,  however,  it  should  be  by  an  order  that  the  further  proceed- 
ings be  in  the  name  of  herself  and  her  husband ;  not  by  a  supple- 
mental bill,  much  less  by  amendment. (Jc) 

A  partition  made  on  the  application  of  a  wife,  without  her  husband, 
would  not  only  be  as  void  to  him,  but  as  to  her  also ;  as  she  cannot  sue 
in  her  own  name,  except  by  her  next  friend.(Z) 

(e)  Welton  v.  Copeland,  7  John.  Ch.  K.  140.    Sebring  v.  Mersereau,  Hopk.  501.    Harwood 
V.  Kirby,  1  Paige,  469. 
(/)  Lansing  v.  Pine,  1  Paige,  039. 
(o)  Id.  ib. 

(ft)  2  R.  S.  318,  ii  5,  6. 
(»)    7  Paige,  386. 
(k)  7  Paige,  386. 
{I)   Crowther  v.  Crowther,  cited  2  Hoff.  Pr.  165. 
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Where  all  the  parties  in  a  partition  suit  are  adults,  and  have  been 
personally  served  with  process,  the  court  does  not  examine  the  proceed- 
ings to  ascertain  whether  all  the  proper  parties  are  before  it.  If  the 
necessary  parties  are  not  before  the  court,  so  as  to  make  the  decree 
final  and  effectual  as  to  all  persons  interested  in  the  premises,  the 
defendants  who  are  served  with  process  should  appear  and  make  that 
objection. (in)  But  where  persons  are  proceeded  against  as  absentees, 
or  as  unknown  owners  of  undivided  portions  of  the  premises,  or  where 
the  rights  of  infants  are  involved,  it  is  the  duty  of  the  court  to  look 
into  the  proceedings  and  see  that  all  proper  persons  are  made  parties, 
so  that  the  decree  will  be  effectual  to  bind  their  rights  as  between 
such  persons  and  the  absent  or  unknown  owners,  or  the  infant  defend- 
ants, (n) 

Where  an  undivided  portion  of  the  premises  has  been  conveyed  to  a 
trustee,  upon  a  trust  not  authorized  by  the  revised  statutes,  the  cestui 
que  trust  is  a  necessary  party  to  the  suit ;  to  make  the  decree  binding 
upon  his  interest  in  the  premises.  If,  however,  the  absolute  title  to 
such  portion  is  vested  in  a  trustee  upon  a  valid  trust,  it  seems  it  is  not 
necessary  to  make  the  cestui  que  trust  a  party ;  but  that  it  will  suffice 
to  bring  before  the  court  the  trustee,  who  has  the  whole  legal  estate. (o) 

The  statute  contains  a  section  authorizing  any  person  having  any 
interest  in  the  premises,  who  is  not  named  as  a  party  in  the  petition, 
to  apply  to  the  court,  by  petition,  accompanied  by  an  affidavit  of  his 
interest,  for  leave  to  appear  and  answer,  as  a  defendant,  (p) 

*  Another  section  authorizes  the  grantees  of  any  of  [*Vol.  II,  290] 
the  parties  to  the  suit  to  be  brought  in  as  parties,  whenever  their 
interest  appears';  provided  they  might  originally  have  been  made 
defendants,  had  their  interest  been  known.  This  is  to  be  done  upon 
a  personal  service  of  a  forty  days'  notice  of  the  motion,  or  upon  a  pub- 
lication thereof,  (q) 

(m)  Braker  t.  Devereanx,  8  Paige,  513. 

[n)  Id.  ib. 

(o)  Id.  ib. 

(p)  2  E.  S.  319,  i  16,  (orig.  5 15.) 

(8)  2  K.  S.  320,  j  21,  (orig.  5  20.) 
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SECTION    III, 


BILL    OB   PETITION. 


Form  of.]  The  bill  or  petition  must  particularly  describe  the  prem- 
ises sought  to  be  divided  or  sold.  It  must  set  forth  the  rights  and 
titles  of  all  persons  interested  therein,  so  far  as  the  same  are  known, 
including  the  interest  of  any  tenant  for  years,  or  for  life,  or  by  the 
curtesy,  or  in  dower,  and  the  persons  entitled  to  the  reversion,  remain- 
der, or  inheritance  after  the  termination  of  any  particular  estate 
therein,  and  every  person  who,  by  any  contingency  contained  in  any 
devise,  grant,  or  otherwise,  may  be  or  become  entitled  to  any  bene- 
ficial interest  in  the  premises. (r) 

In  case  any  of  such  parties,  or  the  share  or  quantity  of  interest  of 
any  of  the  parties  be  unknown  or  uncertain,  or  contingent,  or  the 
ownership  of  the  inheritance  shall  depend  upon  an  executory  devise, 
or  the  remainder  shall  be  a  contingent  remainder,  so  that  such  parties 
cannot  be  named,  such  fact  or  facts  must  be  mentioned. (s) 

The  174th  rule  also  directs  that  the  bill  or  petition  must  state,  in  as 
concise  a  manner  as  possible,  the  rights  and  interests  of  the  respective 
parties  in  the  premises  and  the  several  specific  liens  and  incumbrances 
thereon,  so  far  as  the  same  are  known  to  the  complainant.  And  if  the 
rights  of  any  of  the  parties  are  unknown  to  him,  he  must  state  the 
same  according  to  his  information  and  belief.(lO) 

(r)  2  E.  S.  318,  §  5. 
(3)  Id.  ib.  5  7. 


(10)  Rule  78  of  the  Supreme  Court  directs  that  when  infants  are  interested  in 
the  lands  sought  to  be  partitioned,  the  petition  shall  state  whether  or  not  the  par- 
ties own  any  other  lands  in  common. 

In  proceedings  in  partition,  any  error  in  stating-  the  precise  interests  of  the  par- 
ties, or  the  shares  to  which  they  are  entitled,  is  immaterial,  because  the  persons 
interested,  where  they  are  parties  to  the  proceeding,  are  concluded  by  the  judg- 
ment.    (Noble  v.  Cromwell,  27  How.  289  ;  S.  C.  26  Barb.  475 ;  6  Ab.  59.) 

Pleadings  in  actions  for  partition  are  governed  by  the  Code.  (Jennings  v.  Jen- 
nings, 2  Ab.  6.)  It  is  not  necessary  to  aver  possession  of  the  plaintiff,  where  it  is 
averred  that  the  parties  are  seized  in  common.  The  latter  averment  implies  pos- 
session. If  the  plaintiff  has  been  ousted,  or  the  premises  are  held  adversely,  that 
may  be  set  up  as  a  defence.     (Jenkins  v.  Van  Schaack,  3  Paige,  242.) 

Although  the  complaint  fails  to  show  that  there  are  no  other  parties  in  interest, 
or  incumbrancers,  than  those  specified,  this  is  not  such  an  irregularity  as  to  affect 
the  decree.     It  is  sufficient  to  allege,  in  general  terms,  that  each  tenant  is  seized 
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If,  therefore,  the  rights  of  the  defendants,  as  between  themselves, 
depend  upon  the  validity  of  a  will  under  which  an  undivided  part  of 
the  premises  are  claimed ;  or  if  the  ownership  of  an  undivided  share  of 
the  premises  is  contingent  or  doubtful,  and  depends  upon  the  construc- 
[*Vol.  II,  291]  tion  *of  the  will,  it  is  proper  for  the  complainant  to 
state  in  his  bill  the  fact  of  the  making  of  the  will,  and  the  substance 
thereof,  so  far  as  is  necessary  to  enable  the  court  to  understand  the 
rights  of  the  parties.(^) 

It  is  not  necessary  to  aver,  in  the  bill,  that  the  complainant  is  in 
possession  of  the  premises ;  as  that  fact  is  presumed  from  the  allega- 
tion that  the  parties  are  seized  as  tenants  in  common. (u) 

Oath  to.]  The  bill  or  petition  must  be  verified  by  the  oath  of  the 
complainant  or  petitioner  in  the  usual  manner,  (v) 

Service  of]  The  statute  directs  that  it  shall  not  be  necessary  to 
serve  a  copy  of  the  bill,  except  on  the  parties  as  they  appear ;  nor  any 
notice  of  presenting  or  filing  the  same,  on  any  of  the  defendants  named 
therein,  (w) 

Amendment  of.]  The  court  may  allow  any  amendment  of  the  plead- 
ings and  proceedings,  so  as  to  make  defendant  thereto  any  person  who 
appears,  in  the  course  of  the  proceedings,  to  be  interested  in  the  prem- 
ises, by  any  will,  deed  or  grant,  from  any  of  the  original  defendants, 
and  who  might  originally  have  been  made  a  defendant  had  his  interest 
then  existed  or  been  known,  (x)  But  no  person  can  be  made  a  defend- 
ant in  this  manner,  without  forty  days'  notice  of  the  motion  being 
served  on  him,  or  published,  as  in  the  case  of  an  original  application.^) 

The  bill  may  also  be  amended  for  the  purpose  of  making  parties  to 
the  suit  such  persons  as  may  appear  after  the  publication  of  an  order 
to  appear  against  them  as  unknown  or  absent  parties. (z) 

And  the  43d  section  of  the  statute  directs,  that  before  the  making  of 
any  order  for  the  sale  of  the  premises,  where  the  creditors,  having 

{t)   Van  Cortlandt  v.  Beekman,  6  Paige,  492. 

\u)  Jenkins  v.  Van  Schaack,  3  Paige,  245. 

(t>)  Faile  174.    See  Vol.  I,  p.  44. 

(ro)  '2  11.  S.  329,  S  83. 

(z)  Id.  320,  }  21,  (orig.  }  20.) 

(»/)  M.  ib. 

(s)  Id.  329,  j  84.    See  also  }  85. 


of  his  part,  in  fee  ;  or,  as  the  case  may  be,  whether  such  seisin  was  acquired  by- 
descent  or  purchase.     (Bradshaw  v.  Callaghan,  8  John.  558 ;  S.  C.  5  id.  80.) 

A  complaint  is  not  bad  for  misjoinder  of  actions  because,  in  addition  to  what  is 
necessary  to  obtain  a  partition,  it  sets  up  a  claim  of  one  of  the  defendants  to  a  hen 
on  the  premises,  and  asks  for  an  account  thereof.  (Bogardm  v.  Partcer,  7  How. 
Pr.  305.) 
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specific  liens  have  not  been  made  parties,  the  court,  on  the  motion  of 
either  party,  shall  order  the  petitioner  to  amend  his  petition  by  mak- 
ing every  creditor,  having  a  specific  lien  on  the  undivided  interest  or 
estate  of  any  of  the  parties,  a  party  to  the  proceedings. (a) 

Taking  as  confessed.]  A  bill  for  partition  may  be  taken  as  confessed 
in  the  same  manner  as  other  bills  in  this  court,  (b) 

To  embrace  all  the  lands,  etc.]  The  175th  rule  directs,  that  where 
several  tracts  or  parcels  of  land  lying  in  this  state  are  owned  by  the 
same  persons  in  common,  no  separate  bill  or  petition  shall  be  brought 
[*Vol.  II,  292]  *for  a  partition  of  a  part  thereof  only,  without  the 
consent  of  all  the  parties  interested.  If  brought  without  such  consent, 
the  share  of  the  complainant  may  be  charged  with  the  whole  costs.(ll) 


SECTION    IV. 


PROCEEDINGS  FOR  PARTITION. 


The  statute  contemplates  two  courses  of  proceeding  in  order  to  pro- 
cure a  division  of  real  estate  held  in  joint  tenancy  or  in  common : 
1.  By  a  partition  of  the  premises  without  sale ;  and  2.  Where  a  par- 
tition cannot  conveniently  be  made,  owing  to  the  peculiar  nature  and 
situation  of  the  property,  by  a  sale  thereof. 

In  this  section  we  will  ask  the  reader's  attention  to  the  practice  in 
cases  where  a  partition,  without  a  sale,  is  sought. 

The  statute  directs,  that  upon  a  bill  or  petition  for  a  partition  or  sale 
in  this  court,  guardians  of  minors  shall  be  appointed,  the  same  rules 
as  to  parties  shall  apply,  and  the  like  proceedings  shall  be  had  as  are 
directed  in  relation  to  proceedings  in  the  courts  of  law,  except  as 
is  thereinafter  provided.(c)  And  the  chancellor  has  decided  that, 
although  most  of  the  provisions  of  the  revised  statutes  respecting  par- 
tition, relate  particularly  to  the  courts  of  law,  the  same  course  of  prac- 

(«)  2  R.  S.  324. 

(6)  Id.  329,  S  83. 

(c)  2  R.  S.  329,  $  82,  (orig.  $  80.) 


(11)  Rule  78  of  the  Supreme  Court  is  in  nearly  the  same  words ;  and  contains 
an  additional  clause  that  when  infants  are  interested,  the  petition  shall  state 
whether  or  not  the  parties  own  any  other  lands  in  common. 
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tice  must  be  adopted  here,  as  far  as  is  practicable ;  except  in  cases 
where  a  different  course  of  practice  is  authorized  or  prescribed  by 
law.(d) 

Subpoena.]  The  defendants,  or  such  of  them  as  reside  in  this  state 
and  can  be  found  therein,  must  be  served  with  a  subpoena  to  appear 
and  answer  the  bill,  as  in  other  cases,  (e) 

Publication  as  to  parties  unknown  or  absent]  If  any  parties  having 
an  interest  in  the  lands  are  unknown,  or  if  either  of  the  known  parties, 
whether  minors  or  of  full  age,  reside  out  of  the  state,  or  cannot  be 
found  therein,  and  such  facts  are  made  to  appear  to  the  court  by  affi- 
davit, an  order  may  be  made  containing  a  sufficient  description  of  the 
premises  of  which  partition  is  sought,  and  requiring  all  the  parties 
interested  in  the  same  to  appear  and  answer  the  bill,  by  a  day  in  such 
order  to  be  specified.  (/) 

*A  notice  of  this  order  must  be  published  in  the  [*Vol.  II,  293] 
form,  during  the  period  and  in  the  manner  required  by  the  third  sec- 
tion of  the  act  of  April  12th,  1842,  relative  to  proceedings  against 
absent,  concealed  or  non-resident  defendants,  or  unknown  owners  in 
partition,  (g) 

The  publication  of  this  notice  will  authorize'  a  decree  or  order  of  the 
court  for  taking  the  bill  as  confessed  against  all  such  unknown  parties 
and  persons  not  resident  in  this  state,  or  not  found  therein,  as  shall 
not  appear  and  answer  by  the  day  mentioned  in  the  order,  or  on  such 
further  day  as  the  court  may  appoint.(A)  (12) 

This  order  to  take  the  bill  as  confessed  is  an  order  of  course,  and 
may  be  entered  in  the  office  of  the  register  or  clerk,  upon  filing  the 
affidavits  of  publication,  and  of  the  neglect  of  the  defendant  to  appear 
and  answer.(i) 

Notice  of  lis  pendens.]  The  complainant,  on  filing  a  bill  or  petition 
for  partition,  must  file  with  the  clerk  of  the  county  in  which  the  lands 

(d)  Larkin  v.  Mann,  2  Paige,  27. 

(e)  2  R.  S.  329,  §  83.    Larkin  y.  Mann,  supra. 
(/)  Id.  ib.  i  84. 

(.9)  Laws  of  1842,  p.  363.    See  Vol.  I,  p.  94. 
(h)  2  B.  S.  329,  5  84.    Laws  of  1831,  p.  243,  §  2. 
(i)    (Jliristy  v.  Christy,  6  Paige,  170. 


(12)  The  court  of  chancery  is  authorized  by  the  act  of  1831,  (chap.  200,  §  2,)  on 
the  publication  of  an  order  requiring  non-resident  defendants,  whether  minors  or 
adults,  to  appear  and  answer,  in  a  partition  suit,  to  make  a  decree  or  order  tak- 
ing the  bill  as  confessed,  against  all  non-resident  defendants.  But  if  non-resident 
minor  defendants,  against  whom  such  decree  was  taken,  continue  to  acquiesce  in 
such  adjudication  for  moi-e  than  six  years  after  the  youngest  of  them  becomes  of 
full  age,  they  will  be  estopped  from  controverting  such  decree  afterwards. 
(Clemens  v.  Clemens,  37  N.  Y.  59.) 
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'  lie  a  notice  of  lis  pendens, (A-)  the  object  of  which  is  to  render  the  com- 
mencement of  the  suit  constructive  notice  to  subsequent  purchasers. 

This  notice  must  set  forth  the  title  of  the  cause,  and  the  general 
object  thereof,  together  with  a  description  of  the  land  sought  to  be 
partitioned. (Z)  (13) 

Guardian  ad  litem.]  Whenever  there  are  infants  interested  in  the 
premises,  the  court,  upon  the  application  of  the  complainant,  may 
appoint  a  suitable  and  disinterested  person  to  be  guardian  for  the 
infants,  whether  they  reside  in  or  out  of  this  state,  for  the  special  pur- 
pose of  taking  charge  of  the  interests  of  the  infants  in  relation  to  the 
proceedings.  Guardians  thus  appointed  will  represent  their  respective 
minors  in  the  proceedings  for  partition,  and  their  acts  will  be  binding 
on  the  infants,  and  as  valid  as  if  done  by  the  infants  after  having 
arrived  at  full  age. (to)  (14) 

(*)  Rule  174. 

«)    2  E.  S.  174,  i  48,  (orig.  5  43.) 

(m)  Id.  317,  »  2,  3. 


(13)  Where  the  complaint  and  lis  pendens  are  properly  filed,  and  then  the  com- 
plaint is  taken  from  the  file,  this  does  not  suspend  the  effect  of  the  notice  of  lis 
•pendens.  (Waring  v.  Waring,  7  At).  472.)  A  notice  of  Us  pendens  is  ineffectual 
until  the  complaint  is  filed ;  and  though  it  be  filed  before,  or  with,  the  complaint, 
it  will  take  effect  only  from  the  filing-  of  the  latter.  If  the  complaint  is  amended 
by  adding  new  parties,  after  filing  the  lis  pendens,  a  new  notice,  as  to  such  parties, 
is  necessary  ;  but  if  such  parties  are  afterwards  struck  out,  and  no  claim  made 
against  them,  a  new  notice  is  not  necessai-y.     (lb.) 

(14)  Prior  to  the  act  of  1852  (Laws  of  1852,  ch.  277,)  none  but  persons  of  full  age 
could  apply  for  partition.  (Lansing  v.  Ghilick,  26  How.  252 ;  2  R.  S.  317,  §  1  ; 
id.  329,  §  79  ;  Lyle  v.  Smith,  13  How.  Pr.  104;  Postley  v.  Kain,  4  Sandf.  Ch.  508; 
Onderdonkv.  Mott,  34  Barb.  106;  Clark  v.  Clark,  21  How.  Pr.  479.)  By  that 
act  the  supreme  court  may  authorize  proceedings  to  be  instituted,  on  behalf  of 
infants,  for  a  division  and  partition  of  their  real  estate  held  in  joint  tenancy  or 
tenancy  in  common,  where  it  is  made  satisfactorily  to  appear  that  the  interests 
of  the  infants  require  a  partition  or  sale.     (§  1.) 

But  such  authority  shall  not  be  given,  nor  shall  such  division,  partition  or  sale 
be  directed  by  the  court,  unless  it  shall  be  made  satisfactorily  to  appear  that  the 
interests  of  such  infant  require  such  partition  or  sale  ;  and  the  court  shall  appoint 
a  competent  next  friend  to  conduct  the  proceedings  on  the  part  of  such  infant, 
which  next  friend  shall  be  appointed  upon  the  like  application  and  in  the  like 
manner,  and  shall  give  such  security  and  possess  such  powers,  as  are  specified  in 
sections  2,  3  and  4  of  title  third,  chapter  one,  of  the  third  part  of  the  Revised 
Statutes.     (lb.  §  2.) 

"Whenever  it  shall  appear  that  in  any  action,  suit  or  proceeding  for  the  parti- 
tion of  lands,  heretofore  instituted  in  any  court,  authorized  to  decree  partition  or 
sale  thereof,  any  guardian  for  minors  has  entered  upon  the  execution  of  his  duties, 
and  rules  or  orders  have  been  made  without  the  filing  of  the  bond  required  by 
the  4th  section  of  the  3d  title,  of  the  5th  chapter  of  the  3d  part  of  the  Revised 
Statutes,  or  that  such  bond  cannot  be  found  on  file,  such  court,  or  any  judge 
thereof,  may,  on  application  of  any  party  to  the  suit  or  proceeding,  at  any  time 
before  judgment  or  decree,  in  all  cases,  or  after  judgment  or  decree  in  cases  of 
actual  partition,  authorize  and  direct  the  filing  of  a  bond  by  such  guardian  and 
the  penalty  and  surety  thereof  to  be  filed  as  of  the  same  date  with  the  order 
appointing  the  guardian ;  which  bond,  when  so  filed,  and  all  proceedings,  rules, 

815 


293  PROCEEDINGS  IN  SPECIAL  CASES.  [Book  V. 

Every  guardian  thus  appointed  must,  before  entering  upon  the  exe- 
cution of  his  duties,  execute  a  bond  in  such  penalty  and  with  such 
surety  as  the  court  shall  direct,  conditioned  for  the  faithful  discharge 
of  his  trust,  and  to  render  a  just  and  true  account  of  his  guardian- 
ship.^) (15) 

(n)  2  R.  S.  317,  §  4. 


orders  and  decrees  in  the  suit  subsequent  to  the  date  of  the  order  appointing-  the 
guardian,  shall  have  the  like  force  and  effect,  in  every  respect,  as  if  such  bond 
had  been  directed  by  the  court  and  duly  executed  and  filed  by  the  guardian  at 
the  date  of  his  appointment.     (lb.  §  3. ) 

An  action  for  partition  cannot  be  prosecuted  on  behalf  of  an  infant  plaintiff, 
without  the  appointment  of  a  next  friend,  pursuant  to  the  act  of  1852.  The  ap- 
pointment of  a  guardian,  in  such  a  case,  under  section  116  of  the  Code,  is  a  nul- 
lity. (Lansing  v.  Gulick,  26  How.  250.)  An  action  for  partition  cannot  be  prose- 
cuted by  or  on  behalf  of  an  infant,  without  the  appointment,  by  the  court,  of  a 
next  friend,  pursuant  to  the  act  of  1852.     (lb.) 

In  Clemens  v.  Clemens,  (60  Barb.  366,)  where  the  proceedings  in  partition  were 
in  accordance  with  the  act  of  1831,  which  authorized  publication  against  infant 
defendants  who  were  non-residents ;  it  was  held,  that  it  was  not  necessary  to  ap- 
point a  guardian  unless  the  infants  appeared.  The  act  of  1833,  it  seems,  was  not 
applicable  to  cases  of  non-residents ;  but  it  provided  for  cases  where  infant  defend- 
ants were  served  and  did  not  appear.  In  such  cases,  the  court  could,  on  applica- 
tion, appoint  guardians  for  them.     (lb.) 

The  plaintiff  may,  before  service  of  the  summons,  procure  the  appointment  of  a 
guardian  for  the  infant  defendants ;  and  the  summons  and  complaint  should  be 
served  on  him  as  such  guardian.  (Althause  v.  Radde,  3  Bosw.  410.)  The  per- 
sonal service  of  a  summons  upon  an  infant  of  the  age  of  fourteen,  under  §  134, 
sub.  4,  of  the  Code,  has  no  other  use  than  to  hasten  the  period  within  which  the 
plaintiff  may  apply  for  the  appointment  of  a  guardian,  when  the  infant  himself 
neglects  to  apply,  since,  until  this  appointment  is  made,  there  can  be  no  further 
proceeding  against  the  defendant.     (Varian  v.  Stephens,  2  Duer,  635.) 

Where  an  action  for  partition  has  been  commenced,  by  the  service  of  a  sum- 
mons on  some  of  the  defendants,  the  general  guardian  or  committee  of  an  infant 
lunatic,  who  is  named  as  a  party  to  the  action,  and  is  interested  in  the  subject 
matter  of  it,  may  apply  to  the  court  for  the  appointment  of  a  guardian  ad  litem 
for  such  infant,  under  the  provisions  of  the  Code ;  and  a  personal  service  of  the 
summons  on  the  infant  is  not  necessary,  for  the  purpose,  of  giving'  jurisdiction. 
(Rogers  v.  McLean,  11  Ab.  440;  S.  C.  affirmed,  34  N.  Y.  563;  21  How.  Pr.  279.) 
If  the  petition  of  the  guardian  or  committee  does  not  show  that  the  infant  lunatic 
resided  with  the  petitioner,  or  was  in  his  charge  and  custody,  the  defect,  if  any, 
may  be  supplied  by  amendment;  even  after  judgment.  (lb.)  If  the  provisions 
of  the  Revised  Statutes  relating  to  partition  at  law,  upon  petition,  are  applicable 
to  actions  under  the  Code,  those  provisions  merely  require  notice  of  the  appoint- 
ment of  guardians  to; be  served(on.non-resident  infants,  not  on  non-residents.    (lb.) 

The  omission  of. a  verification -by  an  infant  defendant  of  his  petition  for  the  ap- 
pointment of.  a  guardian  ad  litem  may  supplied  after  j  udgment ;  and  it  seems,  a 
verification  may  be  dispensed  with,  altogether.  ( Van  Wyck  v.  Hardy,  11  Ab.  473  ; 
S.  C.  20  How.  222 ;  29  id.  393 ;  Rogers  w.- McLean,  11  Ab.  440 ;  S.  C.  aff'd,  31  How. 
279 ;  34  N.  Yi  536 ;  Croghan  v.  Livingston,  17  N.  Y.  218 ;  S.  C.  6  Ab.  350 ;  25 
Barb.  336.) 

A  variance  in  the  name  of  an  infant,  as  stated  in  the  complaint  and  in  the  peti- 
tion for  appointment  of  a  guardian  ad  litem,  may  be  disregarded  as  immaterial. 
( Varian  v.  Stevens,  2  Duer,  635. ) 

(15)  Where  a  next  friend  is  appointed  for  an  infant  plaintiff,  in  a  partition  suit, 
under  the.  act  of  1852,  (chap.  277,)  he  must  give  security,  as  required  by  that  act. 
(Lansing  v.  Gulick,  26  How.  250.)  The  bond  must  be  signed  by  the  guardian  ad 
litem,  himself,  with  sureties.  A  bond  in  his  behalf,  signed  by  sureties  alone,  is 
not  sufficient.     (Jennings  v.  Jennings,  2  Ab.  6.)     In  proceedings  in  partition,  it  is 
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The  bond  must  be  filed  in  the  office  of  the  register  or  clerk  before 
any  order  to  answer,  or  any  other  order  shall  be  made.(o)  (16) 

*The  guardian  ad  litem  is  to  be  appointed  by  the  [*Vol.  II,  294] 
court  'upon  a  special  application  by  petition,  and  on  notice  to  the 
infants,  if  they  reside  in  this  state,  or  to  their  general  guardians,  if 
they  have  any.  The  appointment  cannot  be  made  by  an  order  of 
course  under  the  146th  rule,  as  in  other  cases. (17) 

(o)  2  R.  S.  317,  §  4.    Larkiu  v.  Mann,  2  Paige,  27. 


erroneous  to  allow  an  infant  to  act  by  guardian  without  security  having1  been 
given.     (Ulark  v.  Clark,  14  Ab.  299;  S.  C.  21  How.  479.) 

A  bond  may  be  amended,  on  the  application  of  all  the  obligors,  and  by  leave 
of  the  court,  to  be  obtained  upon  a  petition  specifying  the  alterations  desired,  and 
accompanied  by  the  consent  of  the  sureties  thereto,  with  their  agreement  to  exe- 
cute and  acknowledge  the  amended  bond.  (Shaw  v.  Lawrence,  14  How.  Pr.  94.) 
Such  petition  should  be  filed  before  the  guardian  enters  upon  .his  duties  ;  but  it 
may  be  ordered  filed  nune  pro  tunc  at  any  stage  of  the  aetion,  or  even  after  judg- 
ment and  sale.  (Croghan  v.  Livingston,  6  Ab.  350 ;  S.  C.  25  Barb.  336 ;  17 
N.  Y.  218.) 

(16)  Where  an  order  is  made  allowing  a  guardian's  bond  to  be  filed  nunc  pro 
tunc,  and  the  order  is  defective  in  not  specifying  the  penalty,  and  naming  the 
surety,  this  irregularity  will  not  discharge  the  purchaser ;  as  the  bond  may  be 
amended,  even  after  judgment.  ( Waring  v.  Waring,  7  Ab,  472.)  A  neglect  to 
file  the  bond  required  by  the  statute  will  not  render  the  proceedings  and  judg- 
ment in  the  action  void.  (Croghan  v.  Livingston,  6  Ab.  350;  25  Barb.  336;  17 
N.  T.  218.) 

The  bond  must  be  approved,  and  filed  by  the  guardian  "  before  entering  upon 
the  execution  of  his  duties."  But  by  the  act  of  1852,  the  couit,  or  any  judge 
thereof,  may,  on  application  of  any  party  to  the  suit  or  proceeding,  at  any  time 
before  judgment  or  decree,  in  all  cases,  or  after  judgment  or  decree  in  cases  of 
actual  partition,  authorize  and  direct  the  filing  of  a  bond  by  such  guardian. 
(Laws  of  1852,  ch.  277,  §  3.)  It  has  been  held  by  the  court  of  appeals  that  this 
act  is  an  enabling,  and  not  a  restrictive  one,  and  does  not  impair  the  power  of  a 
court  of  equity,  having  original  jurisdiction,  to  amend  an  irregularity  in  filing,  by 
ordering  a  bond  to  be  filed  after  a  judgment  and  sale,  as  well  as  on  actua 
partition.  (Croghan  v.  Livingston,  17  N.  Y.  218 ;  overruling  Jennings  v.  Jen- 
nings, 2  Ab.  6.) 

(17)  A  guardian  ad  litem  to  prosecute  and  defend  a  partition  suit,  for  an  infant, 
is  not  appointed  in  the  same  way  as  in  other  actions.  He  can  be  appointed  by  the 
court,  only,  (Lyle  v.  Smith,  13  How.  Pr.  104 ;  Lansing  v.  Chilick,  26  id.  250 ; 
Varian  v.  Stevens,  2  Duer,  635 ;)  except  in  the  first  judicial  district,  where  a 
guardian  can  be  appointed  by  a  judge  at  chambers.  (Disbrow  v.  Folger,  5  AK 
53.) 

The  appointment  of  a  guardian  ad  litem,  in  a  partition  suit,  upon  the  unverified 
petition  of  an  infant  defendant,  though  not  strictly  conformable  to  the  rules  of 
the  court,  is  not  j urisdictionally  defective.  (Van  Wyck  v.  Hardy,  20  How.  Pr. 
222;  S.  C.  11  Ab.  473.)  It  is  sufficient  if  there  is  evidence  which  satisfies  the 
court  that  it  is  the  act  of  the  infant.  The  want  of  a  verification  by  him  may  be 
supplied  by  amendment  after  judgment,  if  necessary.     (lb.) 

The  appointment  of  a  guardian  can  be  made  only  on  ten  instead  of  eight  days' 
notice,  served  either  on  the  infant,  if  he  resides  in  the  state,  or  on  his  general 
guardian.  If  he  resides  out  of  the  state,  so  that  no  notice  can  be  given,  then  the 
court  will  appoint  the  clerk  such  guardian,  without  security.  (Varian  v.  Stevens, 
2  Duer,  635;  Van  Sant.'Eq.  Pr.  155.) 

A  purchaser,  at  a  sale  in  partition,  on  a  motion  for  an  order  requiring  him  to 
complete  his  purchase,  objected  that  the  guardian  ad  litem  was  appointed  with- 
out proof  of  service  of  the  summons  on  the  infant  defendant ;  and  that  the  guar- 
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It  is  also  directed  by  the  act  of  April,  1833,  relative  to  the  partition 
of'  lands,(p)  that  whenever  any  of  the  defendants  in  a  partition  suit 
are  minors,  for  whom  no  suitable  or  disinterested  person  shall  volun- 
tarily signify  his  consent  in  writing  to  be  appointed  guardian,  and 
offer  to  give  the  security  required  by  the  revised  statutes  in  cases  of 
partition,  it  shall  be  the  duty  of  the  court,  on  the  petition  of  the  com- 
plainants, to  appoint  the  register,  assistant  register,  or  either  of  the 
clerks,  the  guardian  of  such  minor  or  minors,  for  the  purposes  of  such 
petition,  and  to  dispense  with  the  security. 

A  copy  of  the  petition,  with  a  notice  specifying  the  time  and  place 
of  its  presentation,  must  be  served  at  least  ten  days  before  it  is  pre- 
sented, upon  the  general  guardian  of  the  minor  or  minors,  if  there  be 
any,  or  if  none,  upon  the  minor  himself;  proof  of  which  service  must 
be  made  to  the  chancellor  or  vice-chancellor  before  whom  the  bill  was 
filed.fa) 

In  the  case  of  Minor  v.  Betts,(r)  there  was  an  application  to  appoint 
the  register  guardian  ad  litem  of  infant  defendants,  the  infants  living 
out  of  the  state,  and  having  been  proceeded  against  by  advertising 
under  the  statute.  The  only  question  was  as  to  the  power  of  the  court 
to  appoint  the  register  guardian  without  security,  under  the  provisions 
of  the  act  of  1833,  when  the  infant  resides  out  of  the  state,  so  that 
notice  of  the  application  cannot  be  given  to  him  or  to  his  general  guar- 
dian, as  required  by  that  act.  The  chancellor  held  that  the  court  had 
power  to  appoint  the  register  or  clerk  guardian  ad  litem  of  an  infant 
defendant  who  is  an  absentee,  without  security,  and  without  any 
notice  of  the  application  to  the  infant,  except  the  general  notice  for 
him  to  appear  and  answer ;  but  that  no  one  else  could  be  appointed 
guardian  in  such  a  case,  without  giving  security. 

Answer.]  If  the  rights  and  interests  of  the  several  parties  are  truly 
and  correctly  stated  in  the  bill  or  petition,  so  that  an  answer  is  not 
.necessary  to  protect  the  legal  or  equitable  rights  of  the  defendants, 
and  a  defendant  who  is  not  an  infant,  instead  of  suffering  the  bill  or 
petition  to  be  taken  as  confessed,  answers  the  same  unnecessarily,  he 

(p)  Laws  of  1833,  p.  311. 

(<?)  Id.  ib. 

(r)  7  Paige,  596.    See  also  Varian  v.  Stevens,  2  Dner,  635. 


dian  did  not  furnish  proof  that  he  was  not  connected  in  business  with  the  attorney 
of  the  plaintiff;  that  he  had  no  interest  adverse  to  him ;  and  that  he  was  able  to 
respond  in  any  damages  the  infant  might  sustain  by  his  negligence.  Held,  that 
the  defect  was  cured  by  an  order  directing  such  affidavit  to  be  filed  nunc  pro  tunc. 
(Bogert  v.  Bogert,  45  Barb.  121.) 
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[*Vol.  II,  295]  will  not  be  ^allowed  any  costs  out  of  the  proceeds  of 
the  property  ;  but  may  in  the  discretion  of  the  court  be  charged  with 
costs.(s)  (18) 

But  if  the  defendant  is  compelled  to  answer  in  a  case  where  the 
rights  and  interests  of  the  several  parties  are  truly  stated  in  the  bill 
or  petition,  it  will  be  sufficient  for  him  to  put  in  a  general  answer, 
admitting  the  several  rights  and  interests  to  be  as  stated  in  the  bill  or 
petition.  And  for  such  answer,  the  defendant's  solicitor  will,  on  taxa- 
tion, be  allowed  to  charge  for  three  folios  only.(f) 

If  the  complainant,  without  sufficient  cause,  compels  an  answer 
instead  of  taking  the  bill  or  petition  as  confessed,  he  will  not  be 
allowed  for  any  extra  costs  of  the  answer,  but  may  be  ordered  to  pay 
them  to  the  defendant,  (u) 

But  where  the  particular  rights  of  the  several  defendants  are  stated 
in  the  bill,  a  defendant  who  puts  in  an  answer  is  bound  to  answer  as 
to  such  rights,  either  by  a  general  admission  that  the  rights  are  as 
stated  in  the  bill,  or  in  some  other  manner. (■») 

It  has  been  already  mentioned,  that  it  is  not  necessary  for  the  com- 
plainant to  aver,  in  the  bill,  that  he  is  in  possession  of  the  premises ;  as 
that  will  be  presumed  from  the  allegation  that  the  parties  are  seized 
as  tenants  in  common.  If,  however,  the  complainant  has  been  ousted, 
or  the  premises  are  held  adversely,  the  defendant  should  set  up  that 
defence  by  plea  or  answer,  (w) 

Proof  of  title,  etc.]  If  the  right  of  the  complainant  is  not  admitted 
by  the  answer,  he  is  bound  to  make  such  proof  of  his  title  as  would 
entitle  him  to  a  recovery  in  ejectment.  (*)  If  an  issue  of  fact  is  joined, 
it  may  be  determined  in  the  ordinary  manner  of  deciding  questions 
of  fact  in  this  court ;  or  the  court  may  award  a  feigned  issue  for  the 
trial  thereof,  (y) 

If  the  bill  or  petition  is  taken  as  confessed,  against  all  or  any  of  the 

(s)  Rule  176. 

(«)    Idem. 

(u)  Idem. 

(v)   Van  Cortlandt  v.  Beekman,  6  Paige,  492. 

(w)  Jenkins  v.  Van  Schaack,  3  Paige,  245,  246. 

\ce)  Larkin  v.  Mann,  2  Paige,  27,  28. 

(2/)  Id.  ib. 


(18)  There  is  no  statutory  provision  requiring  the  guardian  ad  litem,  in  a  parti- 
tion suit,  to  put  in  an  answer ;  although  it  is  advisable  that  an  answer  should  be 
filed,  to  protect  the  guardian,  if  he  is  ignorant  of  the  infant's  interest  in  the  prop- 
erty. (Bogert  v.  Bogert,  45  Barb.  121.)  "Where  he  knows  the  rights  of  his  client, 
and  is  willing  to  assume  the  responsibility,  there  is  no  reason,  it  seems,  why  he 
may  not  consent  to  the  partition.  At  any  rate,  the  want  of  an  answer  does  not 
affect  the  regularity  of  the  proceedings.     (Ib.) 
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defendants,  the  proof  of  title  required  by  the  23d  section  of  the  statute 
may  be  made  on  a  reference  to  a  master  for  that  purpose,  if  the  cause 
is  not  heard  on  pleadings  and  proofs  as  against  any  of  the  defendants. 
But,  in  the  latter  case,  the  complainant  may  make  proof  of  his  title 
before  the  examiner,  and  produce  it,  with  the  abstract  of  the  convey- 
ances by  which  it  is  held  at  the  hearing,  (z) 

^Reference  for  that  purpose.]  Where  none  of  the  [*Vol.  II,  296] 
defendants,  or  a  part  only,  have  appeared,  and  answered  and  admit- 
ted the  rights  of  the  several  parties  as  stated  in  the  bill  or  petition, 
and  the  others  have  made  default,  the  complainant  is  entitled  to  a 
common  order  of  reference  to  take  proof  of  his  title  under  the  statute 
and  the  177th  rule. (a) 

The  177th  rule  directs,  that  where  the  rights  and  interests  of  the 
several  parties  as  stated  in  the  bill  or  petition  are  not  denied  or  con- 
tested, if  any  of  the  defendants  are  infants,  and  have  put  in  the  usual 
answer  by  their  guardian,  or  the  bill  or  petition  has  been  taken  as  con- 
fessed against  all  or  any  of  the  parties  to  the  suit,  or  owners  of  the 
premises,  the  complainant,  on  filing  an  affidavit  of  the  fact,  may  have 
an  order  of  course  referring  it  to  a  master  to  take  proof  of  the  com- 
plainant's title  and  interest  in  the  premises,  and  of  the  several  matters 
set  forth  in  the  bill  or  petition ;  and  to  ascertain  and  report  the  rights 
and  interests  of  the  several  parties  in  the  premises,  and  an  abstract  of 
the  conveyances  by  which  the  same  are  held.(19) 

The  order  of  reference  must  direct  the  master  to  take  proof  of  the 
title  of  the  complainant  in  the  premises,  and  of  the  several  matters  set 
forth  in  the  bill  or  petition ;  and  to  ascertain  and  report  particularly 
what  share  or  part  of  the  premises  belongs  to  each  of  the  parties  to 
the  suit,  so  far  as  the  same  can  be  ascertained,  and  the  nature  and 
extent  of  their  respective  estates  or  interests  therein ;  and  that  he  also 

(z)  Lai-kin  v.  Mann,  2  Paige,  27,  28.    See  2  K.  S.  321,  j  23,  (orig.  §  22.) 
(a)  Id.  ib.  29.    2  E.  S.  321,  i  23,  (orig.  j  22.) 


(19)  Rule  79  of  the  Supreme  Court  directs  that  where  the  rights  and  interests 
of  the  several  parties,  as  stated  in  the  complaint,  are  not  denied  or  controverted, 
if  any  of  the  defendants  are  infants  or  absentees,  or  unknown,  the  plaintiff,  on  an 
affidavit  of  the  fact,  and  notice  to  such  of  the  parties  as  have  appeared,  may  apply 
at  a  special  term,  for  an  order  of  reference,  to  take  proof  of  the  plaintiff's  title  and 
interest  in  the  premises,  and  of  the  several  matters  set  forth  in  the  bill  or  petition ; 
and  to  ascertain  and  report  the  rights  and  interests  of  the  several  parties  in  the 
premises,  and  an  abstract  of  the  conveyances  by  which  the  same  are  held. 

On  a  judgment  taken  by  default,  in  an  action  for  partition,  a  reference  to  the 
clerk  must  be  made,  to  take  proof  of  title,  and  of  the  rights  of  parties,  before  the 
appointment  of  commissioners.     {Porter  v.  Lee,  6  How.  Pr.  491.) 
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report  such  proof,  and  an  abstract  of  the  conveyances  by  which  the 
.title  to  the  premises  is  held,  (b) 

In  proceeding  upon  the  reference  as  to  the  title,  and  the  rights  and 
interests  of  the  several  parties  in  the  premises,  the  master  should 
require  the  complainant  to  produce  abstracts,  and  trace  back  his  title, 
as  a  tenant  in  common  in  the  premises,  to  the  common  source  of  title 
of  all  the  tenants  in  common  therein. (c) 

In  the  case  of  Christy  v.  Christy,(d)  the  question  whether  the  section 
of  the  revised  statutes  authorizing  the  master,  upon  a  reference  against 
an  absentee,  to  receive  the  testimony  of  the  complainant  as  evidence, 
(2  R.  8.  186,  §  133,  orig.  §  127,)  is  applicable  to  a  proceeding  against 
the  absent  defendants  or  unknown  owners  in  a  partition  suit,  was 
raised,  but  was  not  decided,  by  the  court. 

Master's  report.]  The  master,  in  his  report,  should,  as  far  as  practi- 
cable, give  an  abstract  of  the  conveyances  of  the  several  undivided 
[*Vol.  II,  297]  *shares  or  interests  of  the  parties  in  the  premises  from 
the  time  the' several  shares  were  united  in  one  common  source. (e)  (20) 

Feigned  issue.]  It  has  been  already  observed,  that  whenever  an 
issue  of  fact  is  joined,  the  court  may  award  a  feigned  issue,  or  issue 
at  law,  for  the  trial  thereof.(/)  The  statute  directs,  that  whenever 
the  joint  tenancy  or  tenancy  in  common  of  any  defendant  shall  be 
denied  by  a  co-defendant,  and  it  shall  become  necessary  to  determine 
the  same,  in  order  to  effect  a  complete  and  final  partition,  so  far  as 
the  rights  of  the  parties  are  concerned,  the  court  may  direct  an  issue 
to  be  formed  on  the  record,  and  may  direct  the  jury  to  inquire  into, 
try,  and  determine  as  well  the  tenancy  of  the  defendant  so  denied  as 
the  other  issues  joined. (g) 

All  issues  so  joined  are  to  be  tried,  and  the  like  proceedings  had 

{b)  Lai-kin  v.  Mann,  supra. 

(c)  Hamilton  v.  Morris,  7  Paige,  39. 

(d)  6  Paige,  174. 

(e)  Hamilton  y.  Morris,  6  Paige,  174. 
(/)  Vol.  I,  p.  416. 

ig)  2  K.  S.  320,  i  19,  (orig.  §  18.) 


(20)  It  is  not  necessary  that  a  referee,  in  his  report  of  title,  annex  thereto  a 
search  for  incumbrances  aifecting  the  title.  It  is  sufficient  if  his  report  states, 
explicitly,  that-  he  has  caused  the  necessary  searches  to  be  made,  and  certifies 
what  incumbrances  there  are.  Neither  is  it  necessary  that  the  referee  should 
advertise  for  Hens.  (Noble  v.  Oromwell,  27  How.  289;  S.  C.  26  Barb.  475;  6 
Ab.  59.)  It  is  not  necessary  to  advertise  for  persons  having-  general  liens  by 
judgment  or  decree  to  present  their  claims  to  the  referee,  in  order  to  render  the 
sale  regular  and  valid.  The  advertisement  and  reference  are  only  to  cut  off 
certain  liens ;  and  if  there  are  no  liens,  they  are  unnecessary.  (Hall  v.  Partridge, 
10  How.  Pr.  188.) 
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thereon,  as  in  personal  actions.  And  the  court  may  set  aside  verdicts 
and  grant  new  trials  therein.  And  it  may,  either  before  or  after  the 
trial  of  such  issue,  permit  the  petition  and  all  subsequent  proceed- 
ings to  be  amended,  so  as  to  represent  truly  the  rights  claimed  by 
a,ny  party.(^) 

And  whenever  there  is  an  amendment  of  the  pleadings,  etc.  for  the 
purpose  of  bringing  in  additional  defendants,  any  party  whose  rights 
are  affected  thereby,  and  who  has  not  had  an  opportunity  to  sustain 
his  claim,  is  entitled  to  have  an  issue  made  up  and  tried  to  determine 
such  right. \i) 

Whenever  a  feigned  issue  or  issue  at  law  is  awarded,  it  must  be 
made  up,  and  tried,  in  the  manner  already  directed. (A) 

Hearing  and  decree.]  If  a  reference  to  a  master  has  been  directed, 
and  he  reports  that  a  partition  can  be  made,  the  report  should  be 
filed  and  confirmed,  and  the  cause  brought  to  a  hearing  in  the  usual 
manner. 

If  an  issue  of  fact  has  been  joined,  and  the  complainant  has  taken 
his  testimony  before  an  examiner,  the  cause  will  be  heard  upon  the 
pleadings  and  proofs. 

And  if  a  feigned  issue  or  issue  at  law  has  been  awarded  and  tried, 
the  cause  will  be  brought  to  a  hearing  upon  the  verdict  of  the  jury, 
etc.  as  in  other  cases  of  that  description. (I) 

The  statute  directs  that  the  court  shall  ascertain,  from  the  proofs 
taken,  in  case  of  a  default ;  or  from  the  confession  of  the  parties,  if 
they  appeared ;  or  from  the  verdict  of  the  jury  by  which  any  issue 
of  fact  shall  have  been  tried ;  and  shall  declare  the  rights,  titles,  and 
[*Vol.  II,  298]  interests  *of  the  parties  to  the  proceedings,  so  far  as 
the  same  shall  have  appeared ;  and  shall  determine  the  rights  of  such 
parties  in  the  premises,  and  decree  that  partition  be  made  between  such 
of  them  as  shall  have  any  right  therein,  according  to  such  rights. (m) 

If  the  parts  or  interests  of  any  parties  who  have  not  pleaded  in  the 
cause,  whether  known  or  unknown,  in  the  premises,  do  not  appear, 
by  the  evidence,  the  court  must  decree  that  partition  be  made,,  so  far 
as  the  rights  or  interests  of  the  parties  who  are  known,  and  who  have 
appeared  in  the  cause,  have  been  ascertained ;  and  the  residue  of  the 
premises  shall  remain  for  the  parties  whose  interests  have  not  been 
ascertained — subject  to  division  between  them  at  any  future  time.(w) 

(ft)  2  E.  S.  320,  i  20,  (orig.  §  19.) 
(i)   Id.  ib.  }22,  (orig.  j  21.) 
(jfc)   VOL.  I,  pp.  447,  451, 163,  464. 
(Z)    See  Vol.  I,  pp.  460,  464. 
(m)  2  E.  S.  321,  §  24,  (orig.  §  2S.) 
in)  Id.  ib.  5  25,  (orig.  i  24.) 
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The  parts  or  shares  which  shall  thus  remain  undivided,  must  be  desig- 
nated in  the  decree. (o)  (21) 

If  it  appears  to  the  court  that  partition  cannot  be  made  equal 
between  the  parties,  without  prejudice  to  the  rights  and  interests  of 
some  of  them,  the  decree  may  direct  a  compensation  to  be  made  by 
one  party  to  the  other,  for  equality  of  partition,  according  to  the  equity 
of  the  case.(p) 

Appointing  commissioners.']  If  it  appears  from  the  master's  report, 
at  the  hearing,  that  partition  can  be  made  without  prejudice  to  the 
interests  of  the  parties,  the  court  makes  a  decree  that  partition  be 
made  between  the  parties,  according  to  their  respective  rights  as  re- 
ported by  the  master  and  established  by  the  decree. 

This  decree  appoints  three  reputable  freeholders  commissioners  to 
make  the  partition  so  adjudged,  according  to  the  respective  rights  and 
interests  of  the  parties,  as  the  same  were  ascertained  and  determined 
by  the  court.(g)  And  if  the  persons  thus  appointed,  or  either  of  them, 
die,  resign  or  neglect  to  serve,  the  court  may,  from  time  to  time,  ap- 
point others  in  their  places,  (r) 

Oath  of  commissioners.]  Before  proceeding  to  the  execution  of  their 
duties,  the  commissioners  must  severally  be  sworn  or  affirmed  before 
any  officer  authorized  to  take  affidavits,  honestly  and  impartially  to 
execute  the  trust  reposed  in  them,  and  to  make  partition  as  directed 

(o)  2  E.  S.  321,  J  26,  (orig.  §  25.) 

[p)  2  R.  S.  330, 5  87,  (orig-.  §  83.)    Larkin  v.  Mann,  2  Paige,  29. 

(g)  Id.  321,  $26,  (orig.  §25.) 

(»•)  Id.  ib.  §  27,  (orig.  §  26.) 


(21)  In  cases  of  partition,  a  court  of  equity  does  not  act  merely  in  a  ministerial 
character,  and  in  obedience  to  the  call  of  the  parties  who  have  a  right  to  the 
partition ;  but,  acting'  upon  its  general  jurisdiction  as  a  court  of  equity,  it  ad- 
ministers its  relief  ex  wquo  et  bono,  according  to  its  own  notions  of  equity  between 
the  parties.  (Haywood  v.  JuoZson,  4  Barb.  228.)  The  court  is  not  restricted  to  a 
partition  of  all  the  lands,  or  a  sale  of  the  whole.  But  where  a  part  of  land  may, 
without  prejudice  to  the  interests  of  any  of  the  parties,  be  allotted  to  one  of  them, 
but  the  share  of  the  other  parties  in  the  residue  of  the  land  cannot  be  allotted  to 
them  without  prejudice  to  their  interests,  it  is  an  appropriate  exercise  of  the 
power  of  the  court  to  allot  to  such  of  the  parties  as  can  have  their  lands  set  off  to 
them  without  prejudice  either  to  themselves  or  to  their  co-tenants,  their  respec- 
tive shares,  and  to  direct  a  sale  of  the  residue  of  the  land,  which  cannot  be  so 
divided.     (Ib.) 

"Whenever  two  or  more  interested  parties  desire  to  have  their  shares  set  off  to 
them,  to  be  enjoyed  in  common,  an  order  of  reference  may  be  made  for  that 
purpose.  (Laws  of  1847,  p.  557,  §  4.  See  McWhorter  v.  Gibson,  2  "Wend.  443.) 
This  should  be  done  before  a  final  decree  is  entered.  (Northrop  v.  Anderson, 
8  How.  Pr.  351.) 

The  claims  of  one  defendant  may  be  disputed  by  either  of  his  co-defendants,  as 
well  as  by  the  plaintiff;  and  these  claims  may  be  tried  and  settled  in  a  partition 
suit,  if  they  involve  interests  in,  or  liens  upon,  the  property  sought  to  be  par- 
titioned.    (Bogardus  v.  Parker,  7  How.  Pr.  305.) 
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by  the  court ;  which  oath  must  be  filed  with  the  register  or  clerk  at  or 
before  the  coming  in  of  the  report  of  the  commissioner  s.(s) 

Execution  of  decree.]  The  commissioners  must  forthwith  proceed  to 
[*Vol.  II,  299]  *make  partition,  according  to  the  decree ;  unless  it 
appears  to  them,  or  any  two  of  them,  that  partition  of  the  premises 
cannot  be  made  without  prejudice  to  the  owners  thereof;  in  which 
case  they  must  make  a  return  of  such  fact  to  the  court,  in  writing, 
under  their  hands.(i)  (22) 

All  the  commissioners  must  meet  together  in  the  performance  of  any 
of  their  duties  :  but  the  acts  of  a  majority  so  met  will  be  valid.(w) 

In  making  partition,  the  commissioners  must  divide  the  real  estate, 
and  allot  the  several  portions  and  shares  thereof  of  the  respective 
parties,  quality  and  quantity  relatively  considered,  according  to  the 
respective  rights  and  interests  of  the  parties  as  judged  by  the  court — 
designating  the  several  shares  and  portions  by  posts,  stones,  or  other 
permanent  monuments.  And  they  may  employ  a  surveyor,  with  the 
necessary  assistants,  to  aid  them  therein. (v) 

If  there  are  several  parcels  of  ground,  the  commissioners  are  not 
bound  to  divide  each  among  the  parties  according  to  their  shares. 
They  may  allot  a  distinct  parcel  to  each  party,  if  of  equal  value,  and 
if  not,  may  make  compensation  by  what  is  called  owelty,  or  equality 
of  partition.(w)  This,  we  have  seen,  is  provided  for  in  the  decree, 
whenever  necessary,  by  virtue  of  the  87th  section  of  the  statute. (re) 
And  the  179th  rule  directs,  that  if  the  commissioners  cannot  divide 
the  premises  among  the  Several  parties,  according  to  their  respective 
rights  and  interests  therein,  so  as  to  produce  perfect  equality,  they 
shall  divide  the  same  in  such  manner  as  to  make  the  several  shares  as 
nearly  equal  as  practicable,  without  materially  injuring  the  value  of 
any  part,  and  shall  report  the  proper  compensation  to  be  paid  by  one 
party  to  another  for  equality  of  partition. 

(s)   2  E.  S.  330,  i  28,  (orig.  §  27.) 
(*)    2  R.  S.  322,  }  29,  (orig.  j  28.) 
(it,)  Id.  ib.  §  32,  (orig.  §  31.) 
(a)  Id.  ib.  i  30,  (orig.  5  29.) 

(w)  Clarendon  v.  Hornby,  1  P.  Wms.  MS.    Larkin  v.  Mann,  2  Paige,  29.    2E.  S.  330,  S  87, 
(orig.  §83.) 
(x)  See  ante,  p.  298. 


(22)  The  statute  does  not  require  notice  of  the  commissioners'  proceedings  to 
be  given  to  the  parties.  It  is  proper,  however,  that  they  should  have  an  oppor- 
tunity to  be  heard  before  the  commissioners,  before  partition  is  made.  (Mow  v. 
Mow,  4  How.  Pr.  133.)  In  Doubleday  v.  Newton,  (9  How.  Pr.  71,)  it  is  said  the 
statute  does  not,  in  terms,  require  notice  of  the  proceedings  to  be  given  to  the 
parties,  yet,  that  the  necessity  of  such  notice  is  implied,  and  notice  should  be 
given,  or  tne  report  will  be  set  aside. 
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Where  infants  represent  a  share  of  the  property,  their  separate  pro- 
portions of  it  should  be  severed  and  set  out  to  them  respectively.  It 
is  not  enough  merely  to  set  aside  for  them,  collectively,  the  share  of 
their  ancestor. (y) 

The  partition  is  to  be  made  equal  as  respects  the  land  in  question, 
-without  regard  to  advantages  to  other  land  belonging  to  the  owners, 
or  any  of  them.(z) 

If  the  commissioners  should,  by  mistake,  allot  a  piece  of  land  to  one 
which  in  fact  belonged  exclusively  to  him  already,  and  the  mistake 
[*Vol.  II,  300]  is  *not  discovered  until  after  sales  have  been  made 
by  the  others,  of  their  portions,  pecuniary  compensation  may  be 
decreed.(o)  (23) 

Lord  Redesdale  states  it,  as  his  opinion,  that  in  making  a  partition, 
the  commissioners  act  as  judges,  and  therefore  have  a  discretion  as  to 
what  points  and  what  witnesses  they  are  to  examine. (b)  It  is  to  be 
observed  that,  by  the  English  practice,  the  commissioners  are  author- 
ized to  examine  witnesses.     They  are  directed  to  examine  them  upon 

(y)  Handy  v.  Leavitt,  3  Edw.  229. 

(z)  Watson  v.  Duke  of  Northumberland,  11  Ves.  162. 

(n)  Dacres  v.  Gagas,  2  Sim.  &  Stu.  454. 

(6)  Seaton  on  Decrees,  190. 


(23)  Commissioners  in  partition  are  the  agents  of  the  parties  between  whom 
partition  is  made,  and  a  mistake  by  them  in  locating  a  boundary,  is  a  mutual  mis- 
take. An  acquiescence  in  the  judgment  for  more  than  twenty  years,  by  the  party 
whose  share  is  diminished  by  such  mistake  will  not  estop  him  from  afterwards 
asserting  his  right  to  the  whole  lot  assigned  to  him,  or  maintaining  an  action  for 
trespass  thereon  ;  if  no  other  party  has  in  the  meantime  been  in  possession  of  the 
portion  cut  off,  or  exercised-  any  rights  of  possession  or  control  over  it,  calling 
upon  the  other  party  for  an  assertion  of  his  rights.  (Townsend  v.  Hayt,  51  Barb. 
334.) 

Where  two  or  more  parties  interested  in  a  partition  case  wish  their  shares  set 
off  to*  them  to  be  enjoyed  in  common,  an  order  of  reference  will  be  granted  there- 
for. This  should  be  done  before  a  final  decree  is  entered.  (Northrop  v.  Ander- 
son, 8  How.  Pr.  351.) 

When,  in  a  proceeding  for  the  partition  of  land  among  a  widow  and  heirs,  the 
commissioners  determine  that  the  portion  set  apart  for  the  widow's  dower  can- 
not be  actually  partitioned  without  injury  to  the  parties  entitled  in  remainder,  it 
is  their  duty  to  report  their  determination  to  the  court ;  and  it  is  then  the  duty  of 
the  court  to  order  a  sale  of  that  portion  of  the  premises,  subject  to  the  life  estate 
of  the  widow.  (Post  v.  Post,  65  Barb.  192.)  •  A  direction  or  determination,  by 
the  commissioners,  that  the  portion  set  off  to  the  widow  should-  be  sold,  on  her 
death,  is  of  no  effect ;  as  the  court,  only,  can  make  such  order.  (lb.)  Consider- 
ing such  -a,  determination  by  the  commissioners  as  a  report  that  that  portion  of 
the  lands  cannot  be  actually  partitioned,  the  court  will  be  authorized  to  order  the 
sale  of  it  by  the  commissioners.  (lb.)  Where  a,  portion,  only,  of  the  land  of  a 
deceased  owner  had  been  actually  partitioned,  and  the  residue  was  left  to  be  par- 
titioned on  the  death  of  the  widow ;  in  other  words,  another  proceeding  to  parti- 
tion the  premises  must  be  instituted ;  it  was  held,  that  such  a  practice  was  not 
contemplated  or  tolerated  by  the  statute.     (lb.)     . 
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interrogatories,  or  otherwise,  as  they  think  fit — to  take  the  depositions 
in  writing — and  return  them  with  the  commission,  (c) 

But  they  are  not  bound  to  pursue  the  course  of  examination  pointed 
out  by  the  parties,  nor  even  to  put  the  questions  which  the  parties 
desire  to  have  put.  They  are  not  to  determine,  upon  inquiry  and 
according  to  evidence,  but  to  see  and  judge  for  themselves,  by  their 
own  skill  and  knowledge.  This  is  their  principal  function  or  mode  of 
performing  their  office ;  but  to  aid  them  in  exercising  it,  they  are 
endowed  with  a  supplementary  power  of  calling  for  the  testimony  and 
opinions  of  others,  (d) 

If  the  suit  abates,  by  the  death  of  one  of  the  tenants  in  common, 
after  the  appointment  of  commissioners,  the  suit  must  be  revived,  and 
the  rights  of  the  new  parties  in  the  premises  ascertained,  before  the 
commissioners  can  proceed  with  the  partition. (e)  (24) 

Report  of  commissioners.']  The  commissioners  must  make  a  full  and 
ample  report  of  their  proceedings,  under  the  hands  of  any  two  of 
them,  specifying  therein  the  manner  of  executing  their  trust,  and 
describing  the  land  divided,  and  the  shares  allotted  to  each  party, 
with  the  quantity,  courses  and  distances  of  each  share,  and  a  descrip- 
tion of  the  posts,  stones,  or  other  monuments,  and  the  items  of  their 
charges. (/)  (25) 

(c)   11  Ves.  158.    Seaton  on  Decrees,  184. 

{d)  Manners  v.  Charlesworth,  1  My.  &  Keen,  330. 

(e)  .Reynolds  v.  Reynolds,  5  Paige,'  161. 

(/)  2  E.  S.  322,  j  31,'  (orig.  }  30.) 


(24)  On  the  death  of  »  plain  tiff,  in  an  action  for  partition  and  an  account  of 
rents,  the  heir  at  law  may  revive  the  suit  as  to  the  partition,  and  the  personal 
representatives  as  to  the  account.  (Hoffman  v.  Tredwell,  6  Paige,  308.)  Where 
the  plaintiff  died  after  judgment  for  partition  and  sale,  such  of  his  heirs  as  were 
not  already  parties  defendant  were  substituted  in  his  place  as  plaintiffs.  Held, 
that  it  was  not  necessary  to  change  the  title  of  the  cause,  and  advertise  anew. 
(Thwing  v.  Thxmng,  9  Ab.  323;  S.  C.  18  How.  Pr.  458.)  Where  a  defendant, 
after  the  expiration  of  his  time  to  answer,  and  before  answering,  died,  and  the 
action  was  continued  without  making  his  heirs  parties,  it  was  held,  that  the  sub- 
sequent proceedings  were  void  as  to  the  interest  of  such  deceased  defendant. 
(Requa  v.  Holmes,  16  N.  Y.  193  ;  S.  C.  26  id.  338.  See  Waring  v.  Waring,  7  Ab. 
472.)  Where  one  of  several  defendants  dies,  pending  the  action,  in  order  to  pro- 
ceed, it  is  only  necessary  to  obtain,  within  one  year,  an  order  under  §  121  of  the 
Code.     (Crordon  v.  Sterling,  13  How.  Pr.  405.) 

Where,  in  an  action  for  partition,  the  referee's  report  showed  that,  pending  the 
action,  some  of  the  defendants  had  died,  and  their  interests  in  the  land  had  sur- 
vived to  other  parties  in  the  action ;  it  was  held,  that  the  plaintiffs  might  file  a 
suggestion  of  such  deaths,  after  judgment,  nunc  pro  tune.  ( Waring  v.  Waring, 
7  Ab.  472.)  Also  held,  that  the  death  of  some  of  the  parties,  together  with  the 
fact  of  the  succession  of  other  parties,  to  their  interests,  obviated  an  objection  that 
there  was  no  proof  of  service  of  a  summons  upon  those  who  were  deceased,  service 
having  been  made  upon  those  succeeding  to  the  interests  of  the  latter  in  the  lands, 
(lb.) 

(25)  Commissioners  have  power  to  require  the  payment  of  money,  to  equalize 
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If  an  equal  division  cannot  be  made  except  by  awarding  a  compen- 
sation to  be  paid  by  one  party  to  another,  for  equality  of  partition,  the 
report  must  specify  the  proper  compensation  to  be  made. (g)  (26) 

This  report  must  be  proved  or  acknowledged  before  some  officer 
authorized  to  take  the  proof  of  deeds,  in  the  same  manner  that  deeds 
are  required  to  be  proved  or  acknowledged ;  and  must  be  filed  in  the 
office  of  the  register  or  clerk,  (h) 

*In  the  case  of  Sloan  v.  Batterman,{i)  the  chancellor,  [*Vol.  II,  301] 
on  the  application  of  the  complainant's  solicitor,  allowed  the  report  to 
be  taken  from  the  files  and  recorded  in  the  county  clerk's  office,  in  the 
book  of  deeds,  and  then  returned  to  the  files  in  the  register's  office. 
This  was  done  for  the  purpose  of  preserving  a  perfect  chain  of  title 
upon  the  records  in  the  county  clerk's  office. 

On  good  cause  shown,  the  court  may  set  aside  the  report,  and  appoint 
new  commissioners,  as  often  as  may  be  necessary ;  who  are  to  proceed 
in  the  manner  above  directed.(A)  The  report  may  also  be  amended  if 
there  is  any  formal  inaccuracy.  (I)  (27) 

The  commissioners  cannot  make  a  report  during  an  abatement  of 
the  suit.(ra) 

Final  decree.]  Upon  the  report  of  the  commissioners  being  con- 
firmed by  the  court,  a  decree  will  be  entered  that  the  partition  made  by 
them  be  firm  and  effectual  forever. (n)  (28) 

(0)  Hide  179. 

(ft)  2  R.  S.  322,  j  34,  (orig.  i  33.) 

(i)   In  Chancery  January  29, 1841,  Ex  relatione  J.  Rhoades,  Esq. 

(*)  Id.  ib.  i  35,  (orig.  j  33.) 

(1)  Manners  v.  Charlesworth,  1  My.  &  Keen,  334. 
(m)  Reynolds  v.  Reynolds,  5  Paige,  161. 

(«)  '2  R.  S.  322,  §  36,  (orig.  J  35.) 


shares.  The  court  therefore  cannot  set  aside  a  report  because  such  power  has 
been  exercised.  It  must  appear  that  it  has  been  abused,  or  that  its  exercise  in 
the  given  case  operates  unjustly.  (Post  v.  Post,  65  Barb.  192.)  Cases  may 
arise  in  -which  it  would  be  unjust  to  compel  a  tenant  in  common  to  pay  to  his  co- 
tenant  a  large  sum  of  money  to  equalize  their  interests,  in  partitioning  the  lands 
held  in  common.  The  amount  may  be  so  large,  and  the  means  of  the  party 
required  to  pay  be  so  limited,  that  it  would  be  practically  impossible  for  him  to 
raise  it.  In  such  a  case,  the  court  would  refuse  to  confirm  the  report,  and,  if 
necessary,  direct  a  sale  of  the  whole  premises.     (Ib.) 

(26)  A  report  of  commissioners  in  partition  must  be  signed  by  all  the  commis- 
sioners. Or,  if  not  so  signed,  it  should  state  the  reason  of  the  omission.  ( Under- 
bill v.  Jackson,  1  Barb.  Ch.  73.)  It  should  also  state  that  all  the  commissioners 
met  together  and  consulted,  etc.,  where  a  sufficient  reason  is  given  for  its  not 
being  signed  by  all.     (Ib.     See  Post  v.  Post,  65  Barb.  192.) 

(27)  A  report  of  commissioners  in  partition  will  be  set  aside  only  upon  such 
grounds  as  would  set  aside  a  verdict,  and  entitle  the  party  to  a  new  trial.  (Double- 
day  v.  Newton,  9  How.  Pr.  71.)  The  affidavits  of  four  disinterested  persons  for, 
to  three  against  setting  aside  such  report,  is  not  such  a  balance  of  evidence  as  will 
authorize  the  disturbing  of  the  report.     (Ib.) 

(28)  A  decree  in  partition  takes  effect  from  the  time  when  it  is  made  and 
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The  compensation  directed  to  be  paid  by  one  party  to  another  for 
equality  of  partition,  pursuant  to  the  master's  report,  is  a  specific  lien 
upon  the  share  assigned  to  the  party  against  whom  such  payment  is 
decreed,  and  is  entitled  to  a  preference  in  payment.  This  fact  must 
be  stated  in  the  decree. (o) 

Such  decree  and  partition  will  be  binding  and  conclusive  on  all  par- 
ties named  in  the  proceedings,  and  on  all  parties  interested  in  the 
premises,  who,  or  whose  interests  are  unknown,  and  their  legal  repre- 
sentatives, and  all  claiming  under  them,  as  if  such  partition  and  pro- 
ceedings had  taken  place  and  judgment  had  been  rendered  thereon  in 
the  supreme  court,  under  the  provisions  of  the  statute  relative  to  par- 
titions in  courts  of  law.(p) 

The  effect  of  the  judgment  at  law  directing  a  partition,  and  the  per- 
sons who  are  bound  and  concluded  thereby,  are  stated  in  the  36th 
(35th)  and  37th  (36th)  sections  of  the  revised  statutes.(g) 

(o)   Rule  179. 

{p)  2  E.  S.  330,  j  89,  (orig.  i  84.) 

(2)  Id.  322. 


declared  by  the  court,  and  without  reference  to  the  signing  of  the  judgment  roll 
by  the  clerk.     (Lynch  v.  Rome  Cfas  Light  Co.  42  Barb.  591.) 

There  can  be  no  objection  to  a  statement,  in  the  judgment,  that  certain  definite 
portions  of  the  land  belong,  collectively,  to  ownei's  who  are  unknown.  (Hyatt  v. 
Pugsley,  23  Barb.  285 ;  S.  C.  33  id.  373.)  And  it  may  provide  for  an  account  of 
rents  and  profits,  between  the  parties.  (Brownson  v.  Clifford,  8  How.  Pr.  390 ; 
Scott  v.  Guernsey,  60  Barb.  193 ;  S.  C.  affirmed,  48  N.  Y.  106.)  But  if  the  com- 
plaint does  not  demand  such  an  account,  as  against  the  defendants  in  possession, 
and  they  do  not  answer,  it  cannot  be  decreed.     (Biillioinker  v.  Ryker,  12  Ab.  311.) 

An  omission  of  the  referee  to  annex  to  his  report  the  searches  for  incumbrances, 
will  not  render  a  judgment  on  such  report  irregular.  (Noble  v.  Cromwell,  27 
How.  289 ;  S.  C.  26  Barb.  475  ;  6  Ab.  59.) 

Where  the  rights  and  interests  of  the  several  parties,  in  a  partition  suit,  have, 
by  the  judgment  or  decree,  been  adjudged  and  decreed  to  be  altogether  different 
from  those  to  which  they  were  entitled,  by  law,  it  seems  there  is  ho  way  by  which 
the  error  can  be  remedied,  except  by  the  reversal  of  the  judgment,  and  the  order- 
ing of  a  new  trial.  (Hdbart  v.  Hobart,  58  Barb.  296.)  It  is  no  answer  to  an  objec- 
tion that  such  a  judgment  is  erroneous  in  its  adjudication  as  to  the  rights  and 
interests  of  the  several  parties,  in  the  premises,  that  inasmuch  as  the  lands  have 
been  ordered  to  be  sold  and  the  proceeds  of  the  sale,  over  and  above  costs  and 
expenses,  brought  into  court,  the  rights  of  all  the  parties  may  be  adj  usted  properly 
in  the  distribution  of  the  proceeds ;  because  the  proceeds  can  be  distributed  only 
according  to  the  respective  rights  of  the  parties  as  adjudged  and  determined  by 
the  decree  or  judgment ;  and  each  party  will  necessarily  have  the  same  interest 
in  the  proceeds  of  the  sale  that  he  had  in  the  land  sold.  (lb.)  Where  a  decree 
required  the  referee  to  pay  and  discharge,  out  of  the  proceeds  of  the  sale,  all 
taxes,  charges  and  assessments  which  might  be  a  lien  on  the  premises ;  instead 
of  which,  as  appeared  by  his  report  of  sale,  he  sold  subject  to  such  lien;  held, 
that  the  order  confirming  the  report  was  erroneous,  and  the  same  was  reversed, 
and  the  sale  set  aside  and  vacated,  as  being  contrary  to  the  decree.     (lb.) 

There  can  be,  regularly,  but  one  judgment  for  partition,  and  that  must  settle 
the  rights  of  all  the  parties  to  the  proceedings.  Hence  it  is  erroneous  to  partition 
only  a  portion  of  the  land  of  a  deceased  owner,  leaving  the  residue  to  be  par- 
titioned on  the  death  of  the  widow.     (Post  v.  Post,  65  Barb.  192.) 
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But  the  decree  and  partition  will  not  affect  any  tenants,  or  persons 
having  claims  as,  tenants  in  dower,  by  the  curtesy,  or  for  life,  to  the 
whole  of  the  premises  partitioned.  Nor  will  the  decree  and  partition 
preclude  any  person,  except  those  specified  in  the  36th  and  37th  sec- 
tions, from  claiming  any  title  to  the  premises  in  question,  or  from 
[*Vol.  II,  302]  Controverting  the  title  or  interest  of  the  parties 
between  whom  the  partition  was  made.(?-) 

It  was  decided  -by  this  court,  under  the  act  respecting  partitions, 
which  was  in  force  previous  to  the  revised  statutes,  (Hess.  36,  ch.  100,) 
that  the  decree  declaring  that  the  "partition  shall  remain  firm  and 
effectual  forever  "  was  sufficient  to  vest  the  title  to  the  allotted  parcels 
in  the  persons  to  whom  they  are  severally  assigned,  without  the  execu- 
tion of  any  releases  or  conveyances. (s)  And  the  provisions  of  that  act 
and  of  the  revised  statutes  are  substantially  the  same. (29) 

(r)  2  R.  S.  323,  5  37,  (oris.  5  36.) 

(s)  Young  Mild  wife  v.  Cooper,  3  John.  Ch.  Bop.  293. 


(29)  Rents  or  profits  of  premises  sought  to  be  partitioned,  accruing  while  the 
land  has  been  held  adversely  to  the  claim  of  the  complainant,  even  if  such  rents 
and  profits  have  been  received  by  one  who  was  a  joint  owner  of  the  premises 
with  the  complainant,  are  not  recoverable,  in  the  court  of  chancery,  on  a  bill  for 
a  partition.  They  are  more  properly  recoverable  as  mesne  profits,  in  an  eject- 
ment suit  brought  for  the  recovery  of  the  possession  of  the  undivided  share  of  the 
premises  claimed  by  the  plaintiff.     (Burhans  v.  Burhans.  2  Barb.  Ch.  398.) 

The  remedy  for  rents,  by  one  tenant  in  common  against  another,  under  the 
statute,  by  an  action,  is  cumulative,  and  does  not  bar  the  equitable  adjustment  of 
them  on  a  partition,  in  equity.     (Scott  v.  Guernsey,  48  N.  Y.  106.) 

Where  a  defendant  fails  to  answer  a  complaint  filed  for  partition,  he  cannot  be 
required  to  account  for  rents  received  by  him  from  the  premises,  if  the  complaint 
fails  to  ask  for  that  relief.     (Bullwinker  v.  Ryker,  12  Ab.  311.) 

On  partition  in  equity,  the  court  will  order  an  accounting,  and  dispose  of  all 
questions  arising  between  the  parties  in  relation  to  the  land,  and  its  use,  and 
afford  complete  relief.  (Scott  v.  Guernsey,  60  Barb.  163.)  A  tenant  in  common 
occupying  without  agreement  to  pay  rent,  is  not  liable,  on  partition,  to  account 
for  rent,  even  though  the  occupancy  be  by  a  firm  of  which  the  tenant  in  common 
is  a  partner.  (lb.)  One  entitled  in  remainder,  as  co-tenant,  during  the  life  estate, 
by  permission  of,  and  agreement  with,  the  life  tenant,  erected  buildings  on  the 
common  property,  and  received  rents  for  the  same,  before  and  after  the  termina- 
tion of  the  life  estate.  Held,  that  on  partition,  he  could  not  hold  the  buildings, 
or  their  value,  and  must  account  for  the  rents  received  after  the  death  of  the  life 
tenant.     (lb.) 

During  the  pendency  of  an  action  for  partition,  the  court  may  appoint  a  receiver, 
to  preserve  the  property  from  serious  loss.     (Pignolet  v.  BusJie,  28  How.  9.) 

Where  a  share  of  premises  partitioned  is  set  off  to  a  lunatic,  or  to  an  habitual 
drunkard,  the  title  is  vested  in  him,  and'  not  in'  his  committee.  ( UnderMU  v. 
Jackson,  1  Barb.  Ch.  73.) 
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SECTION   V. 

PROCEEDINGS  FOR   A   SALE. 
i 

If  a  partition  of  the  premises  cannot  be  made,  by  a  division  thereof, 
so  that  a  sale  is  necessary,  there  are  two  lines  of  proceedings  which 
may  be  resorted  to  for  that  purpose  :  1.  For  a  sale  by  commissioners  ; 
2.  For  a  sale  by  a  master. 

1.  For  a  sale  by  commissioners.']  The  proceedings  are  the  same  as 
those  already  detailed  in  the  last  section,  down  to  the  report  of  the 
commissioners  appointed  to  make  partition. 

Order  for  sale.]  The  statutes  directs  that  if  the  commissioners 
(instead  of  reporting  that  a  partition  can  be  made,)  shall  report  that 
the  lands,  etc.  are  so  situated,  or  that  any  distinct  lot,  tract,  or  portion 
thereof  is  so  situated,  that  a  partition  thereof  cannot  be  made  without 
great  prejudice  to  the  owners ;  and  if  the  court  is  satisfied  that  the 
report  is  just  and  "correct,  it  may  thereupon,  on  filing  such  report, 
order  the  commissioners  to  sell  the  premises  so  situated,  at  public  auc- 
tion, to  the  highest  bidder,  (t)  (30) 

The  court  will  direct,  in  the  order,  the  terms  of  credit  which  may 
be  allowed  for  any  portions  of  the  purchase  money  of  which  it  thinks 
proper  to  direct  the  investment,  and  for  such  portions  thereof  as  are 
required  by  the  statute  to  be  invested  for  the  benefit  of  any  unknown 
owners,  or  infants,  any  parties  out  of  the  state,  or  any  tenants  for  life, 
in  dower,  or  by  the  curtesy,  (u) 

*If  it  appears  by  the  proceedings,  or  by  the  report  [*Vol.  II,  303] 

(«)    2  R.  S.  313,  S  38,  (orig.  5  37.) 
(u)  Id.  ib.  S36,  (orig.  §  38.) 


(30)  In  an  action  for  partition,  the  property  consisted  of  village  lots,  and  the 
referee  held  that  it  should  be  sold  in  separate  lots,  as  it  would  thereby  bring  the 
most  money.  Some  of  the  shares  were  small,  some  incumbered  by  judgments, 
and  others  reduced  by  liens  for  excess  of  rents  received.  Held,  that  the  decision 
that  the  property  should  be  sold  in  parcels  was  not  inconsistent  with  a  finding 
that  actual  partition  could  not  properly  be  made,  and  that  a  sale  was  proper. 
(Scott  v.  Guernsey,  60  Barb.  163;  S.  C.  affirmed,  48  N.  Y.  106.) 

Arrears  of  taxes  and  assessments  upon  the  premises  furnish  no  ground  for 
ordering  a  sale,  rather  than  a  partition  thereof.  (Fleet  v.  Borland,  11  How.  Pr. 
489.) 

It  is  a  matter  of  discretion  with  the  supreme  court  to  direct  a  sale,  instead  of 
actual  partition ;  and  unless  the  error  is  clear,  its  decision  will  not  be  overruled 
by  the  court  of  appeals.     (Scott  v.  Guernsey,  48  N.  Y.  106.) 
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of  the  commissioners,  that  there  are  any  existing  incumbrances  upon 
the  estate  or  interest  of  any  party  to  the  suit,  the  order  of  sale  will 
direct  the  commissioners  to  bring  into  court,  and  pay  to  the  register  or 
clerk  thereof,  the  portion  of  the  moneys  arising  from  the  sale  of  the 
estate  and  interest  of  such  party,  after  deducting  the  portion  of  the 
costs,  etc.  to  which  it  is  liable. (v) 

If  the  estate  of  any  tenant  in  dower,  or  by  the  curtesy,  or  for  life, 
to  the  whole  or  any  part  or  share  of  the  premises,  has  been  admitted 
by  the  parties,  or  ascertained  by  the  court  to  be  existing  at  the  time 
of  the  order  for  sale,  and  the  person  entitled  to  such  estate  has  been 
made  a  party,  the  court  shall  first  consider  and  determine,  under  all 
the  circumstances  of  the  case,  whether  such  estate  ought  to  be  excepted 
from  the  sale,  or  whether  the  same  should  be  sold.  And  in  making 
such  determination,  the  court  is  to  have  regard  to  the  interests  of  all 
the  parties,  (to) 

Securities  for  purchase  money.]  The  portions  of  the  purchase  money 
for  which  credit  has  been  allowed  by  the  commissioners  must  be 
secured  at  interest,  by  a  mortgage  of  the  premises  sold,  by  a  bond  of 
the  purchaser,  and  by  such  other  security  as  the  court  may  prescribe. 

The  commissioners  may  take  separate  mortgages  and  other  securi- 
ties for  such  convenient  shares  or  portions  of  the  purchase  money  as 
are  thus  directed  by  the  court  to  be  invested,  in  the  name  of  the  regis- 
ter, assistant  register,  or  any  clerk  of  the  court,  and  his  successors  in 
office,  and  for  such  shares  as  any  known  owner  of  full  age  shall  desire 
to  have  so  invested,  in  the  names  of  such  owners. (») 

Upon  the  sale  being  confirmed,  the  commissioners  are  to  deliver 
such  securities  to  the  register  or  clerk  of  the  court,  or  to  the  known 
owners  whose  shares  were  so  invested,  (y) 

Sale.]  The  commissioners  must  give  notice  of  the  sale  to  be  made 
by  them,  for  the  same  time  and  in  the  same  manner  as  is  required  by 
law  on  sales  of  real  estate  by  sheriffs,  upon  execution. (z)  (31) 

(«)  2  E.  S.  324,  5  45. 

(w)  Id.  325,  §51,  (orig.  §50.) 

(x)  Id.  323,  »  40,  41. 

(y)   Id.  324,  §  42,  (orig.  §  41.) 

(z)  Id.  326,  §  57,  (orig.  §  56.)    Rule  139.    See  2  E.  S.  368,  §  34,  as  to  sales  by  sherifls. 


(31)  The  provision  of  the  Revised  Statutes  relative  to  the  omission  of  the  sheriff 
to  give  notice  of  sale  under  an  execution,  applies  to  sales  in  partition.  (Lefevre  v. 
Laraway,  22  Barb.  167.) 

On  sales  of  land  in  partition,  in  the  city  of  New  York,  the  notice  must  be  for 
six  weeks.  (Romaine  v.  McMillen,  5  How.  Pr.  318.)  Where  the  sale  was  directed 
to  be  advertised  three  weeks,  instead  of  six,  as  required  by  law,  but  was  in  fact 
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The  terms  of  the  sale  must  be  made  known  at  the  time ;  and  if  the 
premises  consist  of  distinct  buildings,  farms  or  lots,  they  must  be  sold 
separately. 

Neither  of  the  commissioners,  nor  any  person  for  their  benefit,  is 
allowed  to  be  interested  in  the  purchase ;  nor  to  purchase,  directly  or 
indirectly,  any  of  the  premises  sold.  Nor  can  any  guardian  of  any 
[*Vol.  II,  304]  infant  *party  to  the  suit  purchase,  or  be  interested  in 
the  purchase,  of  any  lands  being  the  subject  of  the  suit,  except  for 
the  benefit  or  in  behalf  of  the  infant.  And  all  sales  contrary  to  these 
provisions  of  the  statute  will  be  void. (a) 

If  the  lands  are  in  the  city  of  New  York,  they  are  required  by  the 
139th  rule  to  be  sold  at  public  vendue,  at  the  Merchants'  Exchange, 
between  the  hours  of  twelve  o'clock  at  noon  and  three  in  the  afternoon, 
unless  otherwise  specially  directed  in  the  decree  of  sale. 

Report  of  sale.]  After  completing  the  sale,  the  commissioners  must 
report  the  same  to  the  court  on  their  oath,  with  a  description  of  the 
different  parcels  of  land  sold  to  each  purchaser,  the  name  of  the  pur- 
chaser, and  the  price  bid  by  him.     This  report  must  be  filed.(6) 

Order  for  conveyances.']  If  the  sales  are  approved  and  confirmed  by 
the  court,  an  order  will  be  entered,  directing  the  commissioners,  or 
any  two  of  them,  to  execute  conveyances  pursuant  to  such  sales,  which 
the  statute  authorizes  them  to  do.(c) 

Other  proceedings.]  The  statute  directs  the  conveyances  to  be 
recorded,  and  declares  their  effect.  It  also  provides  for  the  payment 
of  the  costs,  and  for  the  distribution  of  the  net  proceeds  of  the  sale ; 
directs  the  shares  of  infants,  unknown  and  absent  owners,  and  tenants 
in  dower  and  for  life,  to  be  invested,  and  in  what  manner;  and 
authorizes  the  court  to  require  security  to  refund  any  share,  with  inter- 
est, in  case  it  shall  afterwards  appear  the  party  receiving  it  was  not 
entitled  thereto. (d) 

2.  Proceedings  for  a  sale  by  a  master.]  This  line  of  practice  is  adopted 
whenever  it  shall  appear  by  the  report  of  a  master,  or  otherwise,  that 

(a)  2  E.  S.  326,  §§  58,  59,  (orig.  }§  57,  58.) 

(6)  Id.  ib.  5  60,  (oris.  §59.) 

(c)  Id.  327,  §  61,  (orig.  §  60.) 

(d)  Id.  ib.  j  62  to  S  75. 


advertised  six  -weeks,  it  was  held  that  the  error  might  be  corrected.     (Alvord  v. 
Beach,  5  Ab.  451.) 

The  provisions  of  2  Revised  Statutes,  368,  §  38,  requiring-  sales  of  realestate  to 
be  by  parcels,  is  merely  directory.  (Cunningham  v.  Cassidy,  7  Ab.  183  ;  S.  C.  17 
N.  Y.  276 ;   Woods  v.  Monell,  1  John.  Ch.  503.) 
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the  premises,  or  any  part  of  them,  are  so  circumstanced  that  a  parti- 
tion thereof  cannot  be  made  without  great  prejudice  to  the  owners. (e) 

The  practice  is  the  same  as  that  described  in  the  4th  section  of  this 
chapter,  down  to  and  including  the  order  of  reference,  under  the  177th 
rule,(/)  from  which  point  the  proceedings  are  now  taken  up. 

The  proceeding  is  founded  upon  a  section  of  the  revised  statutes 
directing  that,  instead  of  appointing  commissioners  in  the  first  instance 
to  make  partition,  if  it  shall  appear  by  the  report  of  a  master,  or  other- 
wise, that  the  premises,  or  any  part  of  them,  are  so  circumstanced  that 
a  partition  cannot  be  made  without  great  prejudice  to  the  owners,  the 
court  may  order  a  sale  thereof  at  public  auction,  by  one  of  the  masters, 
[*Vol.  II,  305]  *upon  the  same  notice,  and  in  the  same  manner,  as  is 
required  on  sales  by  commissioners ;  and  that  upon  the  master's 
report  being  confirmed,  he  shall  execute  conveyances  to  the  purchasers, 
which  shall  have  the  same  effect  as  those  executed  by  commissioners. (g) 

And  the  court  may,  in  like  manner  as  is  provided  where  com- 
missioners are  appointed,  amend  the  petition  or  bill,  and  other 
proceedings,  with  the  like  saving  to  the  parties  affected  thereby ;  and 
may  award  one  or  more  issues  to  try  any  fact  contested  by  the 
parties,  (li) 

Order  of  reference.]  It  is  accordingly  provided  by  the  178th  rule 
that  where  the  whole  premises,  of  which  partition  is  sought,  are  so 
circumstanced  that  a  partition  cannot  be  made  without  great  pre- 
judice to  the  owners,  due  regard  being  had  to  the  power  of  the  court 
to  decree  compensation  to  be  made  for  equality  of  partition,  and  to 
the  ability  of  the  parties ;  or  where  any  lot,  or  separate  parcel  of  the 
premises,  which  shall  exceed  in  value  the  share  to  which  either  of  the 
tenants  in  common  may  be  entitled,  is  so  circumstanced,  the  com- 
plainant, on  stating  the  fact  in  the  affidavit  required  by  the  177th 
rule,  may  have  a  further  provision  inserted  in  the  order  of  reference. 

By  that  further  provision,  the  master  may  be  directed  to  inquire 
and  report  whether  the  premises  are  so  situated  that  a  partition 
cannot  be  made;  whether  a  sale  is  necessary,  and  if  so,  the  reasons 
therefor ;  as  to  specific  or  general  liens  and  incumbrances  upon  the 
undivided  share  or  interest  of  any  of  the  parties;  and,  if  requested 
by  any  party,  to  ascertain  and  report  the  liens  and  incumbrances 

(e)    2K.  S.  381,  i  85,  (orig.  5  81.) 

(/)  Aute,  p.  296. 

(«)  2E.  S.  330,  }  85,  (orig.  J  81.)  See  also  Thompson  v.  Hardman,  6  John.  Ch.  Rep.  436. 
Showing  that  previous  to  the  Revised  Statutes,  also,  the  court  was  authorized  to  decree  a 
sale  upon  the  report  of  a  master,  as  well  as  on  the  report  of  commissioners. 

(h\  Id.  ib. 
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upon  the  whole  premises;  to  the  end  that  such  further  directions  may 
be  given  in  relation  to  the  same,  in  the  decree  for  the  sale  of  the 
premises,  as  shall  be  most  beneficial  to  all  the  parties  interested  in 
the  proceeds  thereof,  (i)  (32) 

"Whenever  a  reference  to  ascertain  and  report  incumbrances  becomes 
necessary,  the  same  may  be  made  to  a  master,  or  to  a  register  or  clerk, 
as  the  court  shall  think  fit. (A) 

The  178th  rule,  so  far  as  it  relates  to  the  inquiries  before  the  master 
as  to  the  necessity  of  a  sale,  is  founded  upon  the  85th  section  of  the 
statute  ;{l)  and  that  part  which  requires  the  examination  as  to  liens 
and  incumbrances,  is  in  pursuance  of  the  43d  section. ill)  This  latter 
section  makes  it  the  duty  of  the  court  to  direct  the  clerk  to  ascertain 

(j)    Rule  178.    See2R.  S.  330,  J  85,  (orig.  §  81.) 
(h)  2  It.  S.  330,  §  88. 
(Z)    M.  ib. 
ill)  la.  324. 


(32)  Rule  80  of  the  Supreme  Court  'is  substantially  the  same  as  the  above,  and 
authorizes  the  further  provision  to  be  inserted  in  such  order  of  reference,  direct- 
ing the  referee  to  inquire  and  report  whether  the  whole  premises,  or  any  lot  or 
separate  parcel  thereof,  are  so  circumstanced  that  an  actual  partition  cannot  be 
made  ;  and  that,  if  he  arrives  at  the  conclusion  that  the  sale  of  the  whole  prem- 
ises, or  of  any  lot  or  separate  parcel  thereof,  will  be  necessary,  he  specify  the 
same  in  his  report,  together  with  the  reasons  which  render  a  sale  necessary ; 
and  in  such  a  case,  that  he  also  ascertain  and  report  whether  any  creditor,  not  a 
party  to  the  suit,  has  a  specific  lien,  by  mortgage,  devise  or  otherwise,  upon  the 
undivided  share  or  interest  of  any  of  the  parties  in  that  portion  of  the  premises 
which  it  is  necessary  to  sell.  And  if  he  finds  that  there  is  no  such  specific  lien  in 
favor  of  any  person  not  a  party  to  the  suit,  that  he  further  inquire  and  report 
whether  the  undivided  share  or  interest  of  any  of  the  parties  in  the  premises  is 
subject  to  a  general  lien  or  incumbrance,  by  judgment  or  decree ;  and  that  he 
ascertain  and  report  the  amount  due  to  any  party  to  the  suit,  who  has  either  a 
general  or  specific  lien  on  the  premises  to  be  sold,  or  any  part  thereof,  and  the 
amount  due  to  any  creditor,  not  a  party,  who  has  a  general  lien  on  any  undivided 
share  or  interest  therein,  by  judgment  or  decree,  and  who  shall  appear  and  estab- 
lish his  claim  on  such  reference.  He  shall  also,  if  requested  by  the  parties  who 
appear  before  him  on  such  reference,  ascertain  and  report  the  amount  due  to  any 
creditor,  not  a  party  to  the  suit,  which  is  either  a  specific  or  general  lien  or 
incumbrance  upon  all  the  shares  or  interests  of  the  parties  in  the  premises  to  be 
sold,  and  which  would  remain  as  an  incumbrance  thereon  in  the  hands  of  the  pur- 
chaser, to  the  end  that  such  directions  may  be  given,  in  relation  to  the  same,  in 
the  decree  for  the  sale  of  the  premises,  as  shall  be  most  beneficial  to  all  the  par- 
ties interested  in  the  proceeds  thereof  on  such  sale. 

Where  actual  partition  cannot  be  made,  and  a  sale  is  decreed,  the  question  as 
to  the  distribution  of  the  proceeds  of  the  sale  of  any  undivided  share  of  the  prem- 
ises between  the  owner  and  incumbrancers,  is  collateral  to  the  main  purpose  of 
the  action.  The  court,  having  jurisdiction  of  the  fund,  adjudges  how  distribution 
shall  be  made.  (Hoisted  v.  Hoisted,  55  N.  Y.  442.)  "Where,  therefore,  in  such  a 
case,  in  accordance  with  the  practice,  (Supreme  Court,  Rule  80,)  an  order  of  refer- 
ence is  granted,  directing  the  referee  to  ascertain  and  report  the  amount  due  to 
any  party  to  the  action  who  has  any  general  or  specific  lien  upon  the  premises, 
the  referee  is  authorized  to  take  proof  and  pass  upon  the  question  of  the  validity 
of  a  mortgage  upon  an  undivided  share  claimed  by  one  of  the  parties,  although, 
the  question  is  not  raised  by  any  formal  issue  in  the  pleadings.     (Ib.) 
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[*Vol.  II,  306]  and  report  *whether  the  shares  or  interests  in  the 
premises,  of  the  parties  in  the  suit,  or  any  of  them,  are  subject  to  any- 
general  lien  or  incumbrance  by  judgment  or  decree. 

Under  this  positive  requirement  of  the  statute,  it  has  been  decided 
that  the  reference  as  to  liens  is  absolutely  necessary  before  a  decree 
for  a  sale  of  the  premises  can  be  made ;  and  can  in  no  case  be  dis- 
pensed with.(?w)  But  where  the  original  parties  to  the  suit  have 
admitted  their  several  titles  to  the  property,  by  their  pleadings,  if  one 
of  them  dies,  and  the  suit  is  revived  against  his  heirs  at  law,  by 
default,  the  court  may  declare  the  rights,  titles,  and  interests  of  the 
several  parties,  without  requiring  the  complainant  to  exhibit  proof  of 
the  same,  or  an  abstract  of  the  conveyances  by  which  it  is  held.(w) 

So  a  reference  as  to  the  necessity  of  a  sale  may  be  dispensed  with, 
if  the  premises  appear,  upon  the  pleading  or  proofs,  incapable  of  a 
division,  (a) 

If  the  suit  has  abated  by  the  death  of  some  of  the  parties,  and  their 
interests  have  vested  in  other  persons  who  are  not  parties  to  the  suit, 
but  who  are  subsequently  brought  before  the  court  as  parties,  there 
must  be  a  new  reference  as  to  the  rights  of  the  new  parties,  and  the 
liens  upon  their  interests  in  the  premises,  before  a  decree  for  a  sale 
can  be  made.(p)  And  if  a  master  has  reported  that  a  partition  can 
be  made,  and  commissioners  have  been  appointed  for  that  purpose,  it 
is  not  correct  practice  to  decree  a  sale  upon  a  report  of  such  com- 
missioners of  its  propriety.  If  the  situation  of  the  property,  or  the 
rights  of  the  parties,  have  materially  changed  subsequent  to  the 
master's  report,  so  that  an  actual  partition  cannot  be  made,  a  special 
application  should  be  made  to  the  court  for  a  new  reference  to 
ascertain  whether  there  can  be  a  division  of  the  property  as  the  rights 
exist  at  the  date  of  the  reference.(g) 

Proceedings  before  master.]  The  master  is,  in  the  first  place,  to 
inquire  as  to  the  necessity  of  a  sale.  And  in  doing  so,  the  true 
question  to  be  decided  by  him,  under  the  statute,  is  whether  the 
whole  property,  taken  together,  will  be  greatly  injured  or  diminished 
in  value,  if  separated  into  several  parts,  in  the  hands  of  several 
different  persons,  according  to  their  several  rights  or  interests  in  the 
whole.  In  other  words,  whether  the  aggregate  value  of  the  several 
parcels  into  which  the  whole  premises  must  be  divided  will,  when 

(m)  Wilde  v.  Jenkins,  4  Paige,  481. 

(o)  See  2  it.  S.  330,  $  85,  (orig.  §  81.)    Hannan  v.  Osborn,  4  Paige,  336. 
(p)  Reynolds  v.  Reynolds,  5  Paige,  161. 
(a)  Id.  ib. 
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[*Vol.  II,  307]  distributed  among  the  different  *parties  in  severalty, 
be  materially  less  than  the  value  of  the  same  property  if  owned  by 
one  per  son.  (r) 

To  carry  into  effect  that  part  of  the  order  of  reference  which  relates 
to  liens  and  incumbrances,  the  master  is  required  by  the  statute  to 
cause  a  notice  to  be  published  once  in  each  week,  for  six  weeks  suc- 
cessively, in  the  state  paper,  and  also  in  a  newspaper  printed  in  every 
county  in  which  any  of  the  lands  in  question  are  situated,  requiring 
all  persons  having  any  general  lien  or  incumbrance  on  any  undivided 
interest  or  share  therein,  by  judgment  or  decree,  to  produce  to  him, 
on  or  before  a  day  to  be  named  in  the  notice,  proof  of  all  such  liens  or 
incumbrances,  together  with  satisfactory  evidence  of  the  amount  due 
thereon.(s)  (33) 

The  master  is  bound  to  inquire  as  to  specific  liens  upon  the  share  of 
each  party  to  the  suit.  He  should  cause  searches  of  the  records  to  be 
made  in  the  same  manner  as  if  he  was  examining  a  title.  He  may 
require  an  abstract  of  the  title  to  be  laid  before  him.  And  he  should 
also  be  furnished  with  an  affidavit  as  to  deaths,  descent's,  intestacy, 
etc.  made  by  some  person  acquainted  with  the  facts ;  to  enable  him 
to  ascertain  in  whom  any  part  of  the  estate  is,  or  has  been,  vested. 
And  he  should  summon  before  him  such  persons  as  he  ascertains  to  be 
creditors,  and  get  a  statement  from  them.(i) 

If  the  interest  of  one  of  the  defendants,  in  the  premises,  has  been 
sold  under  a  judgment  at  law  against  him  since  the  filing  of  the  bill, 
etc.  in  partition,  the  purchaser  must  come  in  before  the  master  upon 
this  reference,  and  prove  his  claim ;  as  his  interest  in  the  premises 
will  be  divested  by  a  sale  under  the  decree. (u) 

Master's  repwt.]  "When  the  master  has  completed  the  inquiries 
directed  by  the  order  of  reference,  he  must  make  and  file  his  report 
in  the  usual  manner. (34) 

(r)  Clason  v.  Clason,  6  Paige,  541. 

(s)  2  E.  S.  324,  }  44. 

(«)  2  Hoff.  Pr.  184,  5. 

(m)  Spring  v.  Sandtbrd,  7  Paige,  550. 


(33)  In  an  action  for  partition  and  sale  of  real  estate,  it  is  not  necessary  to  ad- 
vertise for  persons  having  general  liens  by  judgment  or  decree,  to  present  their 
claims  to  a  referee,  in  order  to  render  the  sale  regular  and  valid.  The  advertise- 
ment and  reference  are  only  intended  as  a  means  of  cutting  off  certain  general 
liens.  (Hall  v.  Partridge,  10  How.  Pr.  188  ;  Noble  v.  Cromwell,  27  id.  289  ;  S.  C. 
26  Barb.  475.)  Such  notice  need  not  be  published,  unless  by  advice  of  the  court, 
or  when  it  is  required  by  some  party  to  the  suit.  (Noble  v.  Cromwell,  supra.)  As 
to  allowing  creditors  to  establish  their  liens  after  the  time  for  doing  so  has  ex- 
pired.    See  Horton  v.  BnsTcirk,  (1  Barb.  421.) 

(34)  Where  the  master's  report,  in  a  partition  suit,  shows  the  actual  interests 
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It  is  customary  to  set  forth  the  abstract  of  the  title  in  the  body  of  the 
report ;  and  if  any  testimony  has  been  taken  it  should  be  annexed.(i>) 

The  object  of  the  reference  under  the  178th  rule  is  to  enable  the 
court  to  distribute  the  purchase  money  in  a  proper  manner ;  and  if 
the  master  reports  against  the  claim  of  any  person  having  a  lien,  by 
judgment  or  decree,  upon  the  share  of  any  of  the  parties,  the  claimant 
must  except  to  the  report  in  due  season,  to  preserve  his  lien  upon  the 
purchase  money ;  which,  by  the  statute,  becomes  a  substitute  for  the 
land. (to) 

*But  the  purchaser  cannot  except  to  the  decision  of  [*Vol.  II,  308] 
the  master  upon  such  a  lien.(«) 

In  a  case  where  a  master  reported  that  a  sale  was  necessary,  and 
that  a  partition  could  not  be  made  without  prejudice,  the  court  allowed 
an  exception  to  his  report,  and  held,  upon  the  facts  stated  in  the  report 
as  to  the  nature  and  situation  of  the  property,  that  an  actual  partition 
could  be  made.  A  petition  was  afterwards  presented  for  leave  to 
bring  the  cause  before  the  court,  on  a  motion  day,  for  the  purpose  of 
having  commissioners  appointed.  And  an  order  to  that  effect  was 
made,  and  commissioners  appointed,  (y) 

The  report  must  specify  the  names  of  the  creditors,  the  nature  of 
the  incumbrances,  the  dates  thereof,  and  the  several  amounts  appear- 
ing to  be  due  thereon. (z) 

If  the  master  reports  that  a  sale  of  the  premises,  or  any  part  thereof, 
is  necessary,  any  party  interested  therein,  except  a  party  who  has  a 
mere  lien  upon  an  undivided  interest  in  the  premises,  may,  at  the 
hearing,  and  without  filing  any  exceptions  to  the  report  in  this  respect, 
object  that  the  reasons  stated  in  the  report  are  not  sufficient  to  show 
that  a  sale  is  necessary;  and  if  the  objection  appears  to  the  court  to 
be  well  taken,  commissioners  may  be  appointed  to  make  partition, 
notwithstanding  the  report. (a) 

Decree  of  sale.]  Upon  the  master's  report,  the  cause  is  brought  to  a 
hearing,  for  the  purpose  of  obtaining  a  decree  for  the  sale  of  the 
premises  in  question. 

(t>)  2  Hoff.  185. 

(to/  Dunham  v.  Minard,  4  Paige,  442. 

(a;)  Id.  ib. 

{y)  Clason  v.  Clason,  6  Paige,  54]. 

<«)    2  K.  S.  324,  §  44. 

(a)  Rule  179. 

of  the  several  parties,  in  the  premises,  it  is  not  necessary  to  send  the  report  back 
to  the  master  to  correct  an  erroneous  estimate  which  he  has  made  in  relation  to 
such  interests.  The  error  may  be  corrected  by  the  decree.  (Carpenter  v.  /Scher- 
merhorn,  2  Barb.  Ch.  314.) 
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If  it  appears  by  the  proceedings  or  report  that  there  are  any  exist- 
ing incumbrances  upon  the  estate  or  interest  in  the  premises  of  any 
party  named  in  the  proceedings  in  the  suit,  the  decree  of  sale  must 
direct  the  master  to  bring  into  court  the  portion  of  the  moneys  arising 
from  the  sale  of  the  estate  and  interest  of  such  party,  after  deducting 
the  portion  of  the  costs,  charges  and  expenses  to  which  it  is  liable. (b) 

The  statute  directs,  that  if  any  of  the  known  parties  are  infants, 
the  court  may,  in  its  discretion,  direct  the  share  of  such  infant  to  be 
paid  over  to  the  general  guardian,  or  to  be  invested  in  permanent 
securities,  at  interest,  for  his  benefit. (c)  But  the  149th  rule  provides, 
that  no  moneys  arising  from  the  real  estate  of  an  infant,  upon  a  sale 
under  a  decree  of  the  court,  shall  be  paid  over  to  his  general  guardian, 
except  so  much  thereof  as  may  be  necessary  for  his  support  or  main- 
[*Vol.  II,  309]  tenance ;  *unless  such  guardian  shall  have  previously 
given  sufficient  security  on  unincumbered  real  estate  to  account  to  the 
infant  for  the  same. (35)  As  the  security  by  mortgage  is  seldom  given, 
the  decree  of  sale  usually  directs  the  infant's  share  to  be  brought  into 
court,  and  invested,  or  paid  into  the  Trust  Company  forthwith.  It 
would  be  the  duty  of  the  register  or  clerk  to  invest  it  or  deposit  it  in 
the  Trust  Company,  if  it  should  not  be  applied  for  in  six  months. 
But  by  directing  it  in  the  decree,  the  interest  for  this  period  of  time 
is  saved. (d) 

If  the  decree  directs  a  sale  of  premises,  including  the  estate  of  a 
tenant  in  dower,  or  by  the  curtesy,  or  for  life,  the  estate  and  interest 
of  such  tenant,  or  person,  will  pass  thereby.  And  the  purchaser,  his 
heirs,  and  assigns,  will  hold  the  premises  free  and  discharged  from  all 
claims  by  virtue  of  any  such  estate  or  interest,  whether  the  same  be 
to  an  undivided  share  of  a  joint  tenant,  or  tenant  in  common,  or  to 
the  whole  or  any  part  of  the  premises  sold.(e) 

The  178th  rule  provides,  that  upon  the  reference  to  a  master  under 

(6)  2  E.  S.  324,  i  45. 

(c)  Id.  327,  5  66,  (orig.  5  64.) 

(d)  2  Hoff.  Pr.  190.    Rule  179. 

(e)  a  E.  S.  32S,  §  52,  (orig.  §  51.) 


(35)  Rule  71  of  the  Supreme  Court  is  to  the  same  effect. 

The  shares  of  infant  defendants  in  the  proceeds  of  sale  of  premises,  in  a  parti- 
tion suit,  ought  not  to  be  paid  to  their  guardians  ad  litem,  but  should  be  brought 
into  court,  and  invested,  for  the  benefit  of  such  infants.  (Carpenter  v.  Schermer- 
horn,  2  Barb.  Ch.  314.) 

There  does  not  appear  to  be  any  substantial  difference  between  an  application 
for  the  sale  of  infants'  estates,  under  the  statutes,  and  a  partition  sale  of  them. 
The  interest  of  unborn  children,  in  either  case,  attaches  to  the  fund  in  court  as 
real  estate.     (Bowman  v.  Tollman,  27  How.  212  ;  S.  C.  2  Rob.  385.) 
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that  rule,  the  master,  whenever  requested  by  the  parties  who  appear 
before  him  on  such  reference,  shall  ascertain  and  report  the  amount 
due  to  any  creditor,  not  a  party  to  the  suit,  which  is  either  a  specific 
or  general  lien  or  incumbrance  upon  all  the  shares  or  interests  of  the 
parties  in  the  premises  to  be  sold,'  and  which  would  remain  as  an 
incumbrance  thereon  in  the  hands  of  the  purchaser ;  to  the  end  that 
such  directions  may  be  given  in  relation  to  the  same,  in  the  decree  for 
the  sale  of  the  premises,  as  shall  be  most  beneficial  to  all  the  parties 
interested  in  the  proceeds  thereof,  on  such  sale. 

"Where  such  a  report  has  been  obtained,  of  course  provision  should 
be  made  in  the  decree  for  the  liens  therein  specified. 

Notice  of  sale.]  As  before  mentioned,  the  master  must  give  the  same 
notice  of  a  sale  by  him  as  is  required  to  be  given  of  a  sale  by  commis- 
sioners^/) And  the  139th  rule  directs,  that  the  notice  of  sale  by  a 
master  of  lands  lying  in  any  of  the  cities  of  this  state,  in  which  a  daily 
paper  is  printed,  except  where  a  different  notice  is  required  by  law, 
or  by  the  order  of  the  court,  shall  be  published  in  one  or  more  of  the 
daily  papers  of  that  city  for  three  weeks  immediately  previous  to  the 
time  of  sale,  at  least  twice  in  each  week.(36) 

Method  of  conducting  sale.]  The  sale  is  to  be  made  at  public  auction 
in  the  same  manner  as  is  directed  upon  sales  by  commissioners.^)  (37) 
*  Report  of  sale.]  The  sale  having  been  completed,  [*Vol.  II,  310] 
the  master  must  report  the  same  to  the  court.  And  such  sale  must  be 
approved  and  confirmed  by  the  court,  (h)  This  requires  a  special 
motion  for  confirmation  to  be  made,  on  due  notice  to  all  the  parties 
who  have  appeared.  The  entry  of  a  common  order  of  confirmation, 
nisi,  in  the  register's  or  clerk's  office,  is  not  sufficient ;  as,  in  that  case, 
the  approval  by  the  court  is  not  obtained. (i) 

Proceedings  subsequent  to  confirmation  of  report  of  sale.]  The  decree 
for  -sale  directs  that  the  master  make  a  final  report  of  all  he  shall  do 
under  and  by  virtue  of  such  decree,  subsequent  to  the  confirmation  of 
his  report  of  sale.     The  proceedings  thus  implied  are,  to  execute 

(/)  See  ante,  p.  304.    2  B.  S.  330,  §  85,  (oripr.  }  81.) 
(g)  2  K.  S.  330,  $  85,  (oris,  i  81.1    Ante,  p.  304. 
(ft)  2  E.  S.  327,  §  61,  (orig.  §  60.) 
(i)    3  Monlton's  Pr.  764,  note  (e.) 


(36)  On  sales  of  land  in  the  ,,city  of  New  York,  in  partition,  the  notice  must  be 
for  six  weeks.  Rule  54  does  not  apply  to  such  cases.  (Romaine  v.  McMillen,  5 
How.  Pr.  318.) 

(37)  No  order  to  stay  a  sale  under  a  judgment  in  partition  shall  be  granted 
or  made  by  a  judge  out  of  court,  except  upon  a  notice  of  at  least  two  days  to  the 
plaintiff's  attorney.     (Rule  81,  Supreme  Court.) 
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deeds  to  the  purchasers.  Such  deeds  will  have  the  same  effect  as  if 
executed  by  commissioners. (k)  The  master  is  also  to  make  a  distribu- 
tion of  the  proceeds  of  such  sale  among  the  persons  entitled  thereto ; 
to  take  the  consents  of  femes  covert  entitled  to  shares  therein,  that 
such  shares  may  be  paid  to  their  husbands,  duly  acknowledged  before 
the  master,  if  they  are  willing  to  give  such  consents ;  to  ascertain 
whether  any  person  entitled  to  an  estate  in  dower  in  the  premises,  is 
willing  to  accept  in  lieu  thereof  a  sum  in  gross  out  of  the  net  proceeds, 
and  what,  upon  the  principle  of  life  annuities,  would  be  a  reasonable 
satisfaction  for  said  estate.  And  if  such  tenant  in  dower  accepts  such 
gross  sum,  the  master  is  to  pay  her  such  sum  as  he  shall  determine  to 
be  the  gross  value  of  her  interest,  unless  such  amount  is  objected  to  by 
other  parties,  upon  her  executing  and  acknowledging  a  release  of  such 
interest.  But  if  the  tenant  in  dower  refuses  to  accept  a  gross  sum, 
the  master  is  to  pay  into  court  one-third  of  the  net  residue  of  the  pro- 
ceeds, for  her  benefit.  The  master  must  also  pay  to  the  complainants, 
or  their  solicitor,  and  to  the  guardian  ad  litem  of  the  infant  defend- 
ants, if  any,  their  costs ;  and  to  retain  his  own  fees,  commissions,  and 
disbursements ;  divide  the  residue  of  the  proceeds  into  shares  accord- 
ing to  the  rights  of  the  persons  interested  therein,  and  bring  into  court 
the  shares  belonging  to  infants,  unknown  owners,'  non-resident,  etc., 
to  be  invested  for  their  benefit ;  pay  over  to  the  other  persons  inter- 
ested in  the  proceeds  the  amount  of  their  respective  shares,  and  take 
their  receipts  therefor ;  let  the  purchasers  into  possession  of  the  prem- 
ises purchased  by  them,  at  such  sale,  etc.  etc. 

The  consents,  receipts,  and  certificates  taken  by  him,  must  also  be 
annexed  to  his  report,  by  the  master.  (38) 

(fc)  2  E.  S.  330,  j  85,  (orig.  4  81.) 


(38)  A  sale  in  partition,  of  lands  owned  by  descent,  as  distinguished  from  a  sale 
under  a  power  in  a  will,  does  not  convert  an  infant's  share  into  pei-sonalty. 
(Horton  v.  McCoy,  47  N.  Y.  21.) 

In  case  of  an  actual  partition  of  lands,  or  of  sale  for  that  purpose,  the  pur- 
chaser at  such  sale  obtains  a  perfect  title  to  the  premises,  so  as  to  bar  all  legal 
and  equitable  rights  of  all  the  parties  to  the  proceedings.  (Mead  v.  Mitchell,  5 
Ab.  92  ;  S.  C.  17  N.  Y.  210.)  And  an  actual  partition  sale,  under  a  judgment,  is 
effectual  to  bar  the  future  contingent  interests  of  persons  not  in  esse,  although  no 
notice  is  published  to  bring  in  unknown  parties  ;  even  though  such  future  owners 
may  take  as  purchasers  under  a  deed  or  will,  and  not  as  claimants  under  any  of 
the  parties  to  the  action.     (Clemens  v.  Clemens,  37  N.  Y.  59.) 

"Where  a  partition  of  land  is  made,  in  proceedings  by  petition  under  the  Revised 
Statutes,  the  purchaser  will  not  be  compelled  to  complete  his  purchase,  if  he 
declines  to  do  so  ;  and  the  deposit  paid  by  him  will  be  ordered  to  be  restored  to 
him.     (Matter  of  Cavanagh,  37  Barb.  22  ;  S.  C.  23  How.  358  ;  14  Ab   258.) 

A  sale  which  was  well  attended,  and  properly  conducted,  will  not  be  set  aside 

840 


Chap.  9.]  PROCEEDINGS  IN  SPECIAL  CASES.  %\\ 


[*Vol.  II,  311]  ^SECTION    VI. 

MISCELLANEOUS   MATTERS. 

Distribution  of  proceeds.]  The  proceeds  of  every  sale,  after  deduct- 
ing the  costs,  are  to  be  divided  among  the  parties  whose  rights  and 
interests  have  been  sold,  in  proportion  to  their  respective  rights  in  the 
premises.  And  the  shares  of  such  of  the  parties  as  are  of  full  age 
must  be  paid  to  them,  or  their  legal  representatives,  by  the  commis- 
sioners or  master,  or  shall  be  brought  into  court  for  their  use. (I)  (39) 

.  Shares  of  infants.]  The  disposition  which  is  to  be  made  of  the  shares 
of  infants,  has  just  been  stated. (to) 

(l)   2  E.  S.  327,  $  65,  (orig.  $  63.) 
(m)  Ante,  p.  308. 


at  the  instance  of  infants  ;  unless  it  is  shown  that  on  a  resale,  the  share  of  such 
infants  in  the  proceeds 'will  be  materially  increased  after  the  purchaser  at  the  first 
sale  has  been  indemnified.     (Stryker  v.  Star  in,  1  Ab.  N.  S.  424.) 

A  purchaser  at  a  sale-  tinder  a  decree  in  partition  will  be  compelled  to  complete 
his  purchase,  notwithstanding  defects  in  the  proceedings,  if  they  do  not  invalidate 
the  judgment.     (Van  Wyck  v.  Hardy,  39  How.  392 ;  S.  C.  20  id.  222.) 

In  Parisen  v.  Parisen,  (1  N.  Y.  Supr.  Ct.  642,)  the  purchaser  at  a  sale  under  a 
judgment  in  an  action  for  partition,  objected  to  the  title,  on  the  ground  of  certain 
defects  in  the  proceedings.  The  objection  was  found  to  be  well  taken,  and  the 
referee  reported  that  the  purchaser  should  be  released  from  his  purchase.  The 
report  was  not  acted  upon  by  either  .party.  Nine  years  afterwards,  the  plaintiffs 
in  the  partition  suit  moved  to  have  the  sale  rescinded  and  the  purchaser  reim- 
bursed for  his  advances.  The  purchaser  resisted  the  motion.  It  did  not  appear 
that  it  was  in  the  power  of  either  party  to  supply  the  defects  in  the  proceedings. 
The  court  granted  the  motion. 

If  within  three  years  from  the  death  of  the  owner  of  lands,  a  sale  thereof  is 
made  in  partition,  the  purchaser  is  entitled  to  a  reference  to  determine  whether 
there  are  unpaid  debts  of  the  owner,  for  which  the  land  might  be  sold  under  an 
order  of  the  surrogate,  and  also  whether  the  owner  left  a  will  or  not ;  and  if  upon 
such  reference,  it  be  found  that  there  are  such  debts  or  will,  a  purchaser  at  the 
sale  will  be  discharged  from  his  purchase.     (Disbrow  V.  Folger,  5  Ab.  53.) 

(39)  Rule  71  of  the  Supreme  Court  directs  that  no  order  shall  be  made  for  the 
,  payment  of  any  moneys  arising  from  a  partition  sale,  to  any  person  claiming  the 
same,  except  upon  petition,  accompanied  by  a  certified  copy  of  the  order  in  pur- 
suance of  which  the  money  was  brought  into  court,  together  with  a  statement  of 
the  county  treasurer,  city  chamberlain  or  other  depositary  of  the  money,  showing 
the  present  state  and  amount  of  the  fund,  separating  the  principal  and  interest, 
and  showing  the  amount  of  each.  And  the.  court  may  take  such  proof  of  the  truth 
of  the  matters  stated  in  the  petition  as  shall  be  deemed  proper,  or  may  refer  the 
same  to  a  suitable  referee,  to  take  proof  and  report  thereon. 

In  case  a  partition  is  found  impracticable,  and  a  sale  of  the  whole  property  is 
ordered,  the  rights  of  the  parties  in  the  proceeds  of  the  sale  are  precisely  the 
same  as  in  the  lands  themselves  ;  and  their  several  interests  are  to  be  determined 
by  the  actual  value  of  the  whole  premises,  and  not  upon  an  assumed  equality  of 
value  of  all  the  parcels.     ( Warfield  v.  Crane,  4  Keyes,  448.) 
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Shares  of  unknown  and  absent  owners.]  Where  any  of  the  parties 
whose  interests  have  been  sold  are  absent  from  the  state,  without  legal 
representatives  here,  or  are  not  known  or  named  in  the  proceedings, 
the  court  will  direct  the  shares  of  such  parties  to  be  invested  in  per- 
manent securities,  at  interest,  for  their  benefit,  until  claimed,  (n) 

/Shares  of  tenants  in  dower  or  for  life.]  Upon  a  sale  being  made  of 
the  estate  or  interest  of  a  tenant  in  dower,  or  by  the  curtesy,  or  for 
life,  in  the  premises,  the  court  will  direct  the  payment  of  such  sum  in 
gross,  out  of  the  proceeds  thereof,  to  the  person  entitled  to  such  estate, 
as  shall  be  deemed,  upon  the  principles  of  law,  applicable  to  annuities, 
a  reasonable  satisfaction  for  such  estate  or  interest,  and  which  the 
person  so  entitled  shall  consent  to  accept  in  lieu  thereof,  by  an  instru- 
ment under  seal,  duly  acknowledged  or  proved.  But  in  case  no  such 
consent  be  given  at  or  before  the  coming  in  of  the  report  of  sale,  then 
the  court  must  ascertain  and  determine  what  proportion  of  the  net 
proceeds  will  be  a  just  and  reasonable  sum  to  be  invested  for  the  bene- 
fit of  the  person  entitled  to  such  estate  or  interest,  and  must  order  the 
same  to  be  brought  into  court  for  that  purpose. (o)  (40) 

The  proceeds  thus  brought  in  are  to  be  invested  in  permanent  secu- 
rities, at  interest,  so  that  such  interest  shall  annually  be  paid  to  the 
parties  entitled  to  such  estates,  during  their  lives,  respectively. (p) 

The  proportions  of  the  proceeds  of  the  sale  are  to  be  ascertained  and 
[*Vol.  II,  312]  ^determined  in  the  several  cases,  as  follows :  1.  Of  an 
estate  in  dower,  the  proportion  will  be  one-third  of  the  proceeds  of  the 
sale  of  the  premises,  or  of  the  sale  of  the  undivided  share  in  such 
premises  upon  which  the  claim  of  dower  existed ;  2.  Of  an  estate  by 
the  curtesy,  or  other  life  estate,  the  proportion  will  be  the  whole  pro- 

(n)  2  E.  S.  327,  5  67,  (orig.  §  65.) 

(o)  Id.  325,  H  53,  54,  (orig.  H  52,  53.) 

{p)  Id.  327,  i  68,  (orig.  S  66.) 


(40)  The  amount  payable  to  a  doweress,  in  lieu  of  dower,  from  the  proceeds  of 
a  sale  in  partition,  is  regulated  by  the  Revised  Statutes,  (3  R.  S.  5th  ed.  613,  §  61,) 
and  not  by  Rule  85  of  the  Supreme  Court.  (Banks  v.  Banks,  2  N.  Y.  Supr.  Ct.  R. 
483.)  Rule  85,  so  far  as  it  diminishes  the  amount  to  be  received  below  that  pro- 
vided for  by  the  statute,  is  in  conflict  with  the  statute  ;  and  when  such  a  conflict 
is  found  to  exist,  the  rule  itself  must  yield.     (lb.) 

It  seems  that  the  money  awarded  to  a  wife  on  partition,  since  the  acts  of  1848 
and  1849,  for  the  better  protection  of  married  women,  need  not,  as  formerly,  be 
paid  into  court.     (Benedict  v.  Seymour,  11  How.  Pr.  176.) 

"Where  an  undivided  share  of  real  estate  was  devised  to  a  husband,  in  trust  for 
his  wife,  during  life,  and  to  her  heirs  forever,  subject  to  a  life  estate  in  the  hus- 
band, after  the  death  of  the  wife  ;  it  was  held,  on  the  partition  of  such  undivided 
share,  that  the  proceeds  thereof  must  be  brought  into  court.  (Noble  v.  Cromwell, 
27  How.  289 ;  S.  C.  26  Barb.  475  ;  6  Ab.  59.) 
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ceeds  of  the  sale  of  the  premises,  or  of  the  sale  of  the  undivided 
share  thereof  in  which  such  estate  shall  be. 

And,  in  all  cases,  the  proportion  of  the  expenses  of  the  proceedings 
must  Ue  deducted  from  the  proceeds  of  the  sale.(g) 

If  the  persons  entitled  to  any  such  estate  in  dower,  by  the  curtesy, 
or  for  life  are  unknown,  the  court  must  take  order  for  the  protection  of 
their  rights,  in  the  same  manner,  as  far  as  may  be,  as  if  they  were 
known  and  had  appeared,  (r) 

Security  to  refund.]  The  court  may,  in  its  discretion,  require  all  or 
any  of  the  parties,  before  they  shall  receive  any  share  of  the  moneys 
arising  from  the  sale,  to  give  security,  to  the  satisfaction  of  the  court, 
to  refund  such  share  with  interest,  in  case  it  shall  thereafter  appear 
that  such  party  was  not  entitled  thereto. (s) 

Application  for  amount  of  incumbrances,  etc.]  It  has  already  been 
noticed,  that  if  it  appears  there  are  incumbrances  upon  the  estate  or 
interest  of  any  party  to  the  suit,  the  order  of  sale  will  direct  the  por- 
tion of  the  moneys  arising  from  the  sale  of  the  estate  and  interest  of 
such  party,  after  deducting  costs,  etc.  to  be  brought  into  court. (t) 

The  statute  directs  in  what  manner  the  money  thus  paid  in  may  be 
applied  for,  and  by  whom,  and  as  to  the  proceedings  thereon ;  and 
provides  for  the  distribution  of  such  money  among  the  several  credit- 
ors, according  to  the  priority  of  their  incumbrances. (u) 

The  statute  also  directs  the  incumbrances  thus  paid  off  to  be  dis- 
charged ;  and  provides  that  the  proceedings  to  ascertain  and  settle 
the  amount  of  incumbrances  shall  not  affect  any  other  party  to  the 
suit,  nor  delay  the  paying  over  or  investing  of  moneys  to  or  for  the 
benefit  of  any  party  upon  whose  estate  in  the  premises  there  does  not 
appear  to  be  any  existing  incumbrances.(o) 

How  securities  to  be  taken,  etc.]  "Whenever  any  security  is  directed  by 
the  court  to  be  taken,  or  any  investment  to  be  made,  or  any  security 
shall  be  taken  by  commissioners,  or  a  master,  on  the  sale  except  where 
[*Vol.  II,  313]  *provision  is  made  for  taking  the  same  in  the  name 
of  any  known  owner,  the  bonds,  mortgages,  or  other  evidences  thereof, 
must  be  taken  in  the  name  of  the  register  or  clerk  of  the  court,  and 
his  successors  in  office ;  who  are  to  hold  the  same  by  virtue  of  their 
offices,  and  deliver  them  to  their  successors. 

{g)  2  E.  S.  326,  f  55,  (orig.  S  54.) 

(r)  Id.  i'o.  56,  (orig.  S  55.) 

(s)  Id.  328,  §  69,  (orig.  i  67.) 

(«)  Ante,  p.  308.  ... 

(m)  2  E.  S.  324,  {  46,  (orig.  J  45,1  to  5  48,  (orig.  §  47.) 

(v)  Id.  325,' §5  49,  50,  (orig.  H  48,  49.) 
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Such  register  or  clerk  is  to  receive  the  interest  or  principal  of  any 
sums  as  they  become  due,  and  apply  or  re-invest  the  same  as  the  court 
shall  direct.  And  once  a  year  they  must  render  to  the  court  an  account, 
in  writing  and  on  oath,  of  all  moneys  received  by  them,  and'of  the 
application  thereof.(w)  (41) 

Investments,  how  made.]  All  investments  and  re-investments,  under 
the  provisions  of  the  statute,  must  be  made  in  the  public  stocks  of  the 
United  States,  or  of  this  state,  or  on  bond  and  mortgage  upon  unin- 
cumbered real  estate,  of  at  least  double  the  value  of  the  investment. 
And  no  security  or  evidence  of  investment  can  be  transferred,  dis- 
charged, or  impaired  by  any  act  of  the  clerk,  etc.  without  the  order 
of  the  court,  (a;) 

Costs.]  Upon  a  final  decree  for  partition,  the  court  must  direct  each 
of  the  parties,  except  the  complainants,  to  pay  to  the  latter  a  propor- 
tion of  the  costs  and  charges  of  the  proceedings,  to  be  ascertained  by 
the  court  according  to  the  respective  rights  of  the  parties ;  and  the 
proportion  of  such  costs  assessed  upon  the  unknown  owners  to  be 
chargeable  on  the  part  remaining  undivided.  And  for  the  collection 
of  such  costs,  an  execution  may  be  issued  and  levied  on  the  property 
of  the  parties  respectively  charged  with  such  costs,  and  upon  any 
share  or  part  of  the  premises  allotted  to  any  owner  unknown,  or  not, 
named,  and  upon  every  portion  remaining  undivided,  for  the  propor- 
tion adjudged  to  be  paid  by  such  owners,  or  chargeable  to  the  part 
remaining  undivided. (y)  (42) 

Where  an  actual  partition  of  the  premises  is  decreed,  the  costs  of 
the  complainant,  and  of  all  the  defendants  who  have  appeared  in  the 
cause,  are  to  be  taxed  as  between  party  and  party,  and  the  aggregate 

(to)  2  R.  S.  328,  {t  70,  71,  (orig.  S5  68,  69.) 
(»)  Id.  ib.  S72,  long.  S70.) 
(y)  Id.  ib.  S  74,  (orig.  j  72.) 


(41)  If  any  persons,  not  in  being  at  the  time,  may,  by  any  possibility,  have  an 
interest  in  the  premises,  such  interest  can  be  protected  by  the  court  making-  an 
order  for  setting'  aside  and  investing  such  proportion  of  the  proceeds  of  sale  as 
will  be  an  ample  protection  for  such  future  contingent  interest.  (Mead  v.  Mitchell, 
5  Ab.  92 ;  S.  C.  affirmed,  17  N.  Y.  210.) 

(42)  Costs  of  unnecessary  parties  will  be  charged  against  the  plaintiff  in  a  par- 
tition suit,  and  not  against  the  fund  ;  unless  such  parties  were  brought  in  by  re- 
quest or  consent  of  defendants.     (Hamersley  v.  Hamersley,  7  N.  Y.  Leg.  6bs.  127.) 

The  court  has  no  discretionary  power  to  charge  either  party  with  the  entire 
costs  on  the  ground  that  he  unreasonably  refused  to  make  partition  by  deed. 
(McGowan  v.  Morrow,  3  Code  K.  9.) 

Where  a  doweress  is  a  necessary  party,  she  is  chargeable  with  a  portion  of  the 
costs.  (Tanner  v.  Nihs,  1  Barb.  560.  See  Phelps  v.  G-reen,  3  John.  Ch.  302; 
CranoZall  v.  Hoysradt,  1  Sandf.  Ch.  40.) 
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amount  of  the  several  bills  apportioned  and  charged  upon  the  parties 
to  the  suit,  according  to  their  respective  rights  and  interests  in  the 
premises ;  and  the  parties  whose  taxed  bills  exceed  their  ratable  pro- 
portions of  the  whole  costs,  are  entitled  to  execution  against  those 
whose  taxed  bills  are  less.(0)  (43) 

*Upon  a  sale  of  the  premises,  the  costs  and  expenses  [*Vol.  II,  314] 
of  the  proceedings  are  to  be  deducted  from  the  proceeds  of  the  sale, 
and  paid  by  the  commissioners,  or  master,  to  the  complainant  or  his 
solicitor.(zz) 

(z)  Tibbits  v.  Tibbits,  7  Paige,  204. 
'  (se)  3  B.  S.  327,  S  64,  (orig.  }  62.) 


(43)  A  voluntary  partition  of  the  interests  of  several  persons  in  lands,  without 
warranty,  will,  as  between  such  persons,  only  give  to  each  one  the  rights  and  in- 
terest, either  vested  or  contingent,  which  he  and  the  others  then  have  in  the  lands 
set  off  in  severalty.  {Carpenter  v.  Schermerhorn,  2  Barb.  Ch.  314.)  A  further 
interest  in  the  land  set  off  to  others,  which  one  of  the  parties  afterwards  acquires, 
as  the  heir  at  law  of  some  of  his  children  who  had  a  remainder  in  fee  in  the  prem- 
ises, not  being  either  a  vested  or  a  contingent  interest  in  him,  at  the  time  of  the 
partition,  but  a  mere  chance  of  his  succeeding  to  the  same,  as  an  heir  at  law  of 
his  children,  does  not  enure  to  the  benefit  of  the  other  parties  to  the  partition  in 
respect  to  the  lands  set  off  to  them.     (lb.) 

A  party  claiming  title  to  land  by  a  parol  partition  must  first  show  that  there 
has  been  a  tenancy  in  common  between  himself  and  those  from  whom  he  claims. 
{Reformed  Church-  of  ffallupmlle  v.  Schoolcraft,  5  Lans.  206.) 

The  plaintiff's  attorney  acquires  a  lien  for  his  disbursements,  on  the  plaintiff's 
share  of  the  property  in  the  suit.  And  the  plaintiff  cannot  divest  such  lien  by  an 
assignment  of  his  interest  pending  the  suit.    {Creighton  v.  Ingersoll,  20  Barb.  541.) 
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CHAPTER    X. 

COMMISSIONS  TO  TAKE  PROOF  OF  FOREIGN  WILLS. 

Sect.  1.  Wills  executed  according  to  the  Laws  of  this  State. 
2.  Wills  executed  according  to  the  Laws  op  other  States. 


SECTION    I. 

WILLS  EXECUTED  ACCORDING  TO  THE  LAWS  OF  THIS  STATE. 

By  the  act  of  1830,  chap.  329,  §  lQ,(a)  it  is  provided  that  a  will  duly- 
executed,  according  to  the  laws  of  this  state,  where  the  witnesses  to 
the  same  reside  without  the  jurisdiction  of  this  state,  may  be  proved 
in  the  court  of  chancery,  upon  a  commission  to  be  issued  for  that  pur- 
pose, on  application  to  the  chancellor. 

If  the  original  will  is  in  the  possession  of  a  court  or  tribunal  of  jus- 
tice in  another  country  or  state,  whence  it  cannot  be  obtained,  a  duly 
exemplified  or  authenticated  copy  thereof  may  be  proved  in  the  same 
manner,  (b) 

It  has  been  determined  that  the  sound  construction  of  the  above 
section,  in  connection  with  the  1 2th  section  of  the  same  act,  (Laws  of 
1830,  p.  387,)  is,  that  the  chancellor  may  issue  a  commission  to  prove 
a  will,  either  of  real  or  personal  estate,  in  any  case  where,  from  the 
absence  of  the  will,  or  the  non-residence  of  the  witnesses  in  this  state, 
it  cannot  be  proved  in  the  usual  manner  before  the  surrogate  by  pro- 
[*Vol.  II,  315]  ducing  *the  subscribing  witnesses,  or  by  proving  their 
handwriting,  (c)  And  though  the  statute  does  not  in  express  terms 
authorize  the  proof  of  a  will  of  real  property  executed  out  of  this  state, 
where  all  the  subscribing  witnesses  resided  abroad,  but  they  are  dead 

(a)  2  R.  S.  2d  ed.  67,  §  63.    Laws  of  1830,  p.  388. 

(6)  Id.  ib. 

(c)    Matter  of  Hornby's  will,  2  Paige,  429.    See  also  2  R.  S.  67,  !  67. 
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at  the  time  of  issuing  the  commission,  the  chancellor  considers  it  evi- 
dent that  the  legislature  intended  to  provide  for  such  a  case.(d) 

Commission,  hoio  applied  for.]  The  commission  may  be  applied  for 
either  upon  petition  or  bill,(e)  though  the  former  is  the  method  most 
usually  adopted. 

Who  may  apply.]  A  commission  can  only  be  issued  upon  the  appli- 
cation of  some  person  interested  in  the  establishment  of  the  will.(/) 

Petition  or  MIL]  If  the  object  is  to  take  proof  of  a  will  of  real  estate, 
it  should  appear  from  the  petition  or  bill  that  the  decedent  left  real 
property  in  this  state,  in  which  the  applicant  for  the  commission  has 
some  legal  or  beneficial  interest  under  the  will.  If  it  is  a  will  of  per- 
sonal property  which  is  proposed  to  be  proved,  the  applicant  must  show 
that  the  decedent,  at  his  death,  left  assets  in  this  state,  or  that  assets 
have  come  into  this  state  since  his  death.  The  petition  or  bill  must 
also  state  the  necessary  facts  to  show  what  surrogate  has  jurisdiction 
to  grant  letters  testamentary,  or  of  administration,  so  as  to  enable  the 
chancellor,  after  the  will  is  proved,  to  send  the  mandate  to  the  proper 
surrogate  for  that  purpose. (g) 

And  the  prayer  of  such  petition  or  bill  should  show  whether  the  will 
is  to  be  proved  as  a  will  of  real  estate,  or  as  a  will  of  personal  property, 
or  of  both.  If  it  is  to  be  proved  as  a  will  of  real  estate,  the  applicant 
should,  in  his  petition  or  bill,  state  either  positively  or  upon  informa- 
tion and  belief,  that  the  instrument  propounded  is  the  last  will  of  the 
decedent,  and  that  it  was  executed  in  due  form  of  law  to  pass  real 
property  in  this  state.  He  must  also  show  who  are  the  legal  heirs ; 
to  whom,  by  the  laws  of  this  state,  such  real  property  would  have 
descended  if  the  decedent  had  died  intestate ;  and  the  names  and  resi- 
dences of  such  heirs,  so  far  as  the  same  can  be  ascertained,  to  enable 
the  chancellor  to  determine  what  notice  shall  be  given  to  them  of  the 
proceedings  to  prove  the  will.  And  if  the  decedent  left  no  heir  capable 
of  inheriting  lands  in  this  state,  the  fact  should  be  shown. (A) 

"When  the  instrument  is  to  be  proved  as  a  will  both  of  real  and  per- 
[*Vol.  II,  316]  *sonal  estate,  or  as  a  will  of  personal  estate  merely,  if 
the  decedent,  at  the  time  of  his  death,  was  not  domiciled  in  this  state, 
or  if  the  will  was  executed  out  of  the  state,  the  petition  or  bill  should 
state  the  domicil  of  the  decedent  at  the  time  of  his  death,  and  also  the 
names  and  residences  of  his  next  of  kin,  or  of  those  who,  in  case  of 

(d)  Matter  of  Hornby's  will,  2  Paige,  430. 

(e)  2  R.  S.  67,  5  64. 

(/)  Id.  ib.    Matter  of  Easton's  will,  6  Paige,  183. 
(o)  Matter  of  Easton's  will,  supra, 
(h)  Id.  ib. 
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intestacy,  would  have  been  entitled  to  the  succession  to  his  personal 
estate,  according  to  the  law  of  his  domicil,  so  far  as  the  same  can  be 
ascertained,  (i) 

The  petition  or  bill  prays  that  ah  order  may  be  granted  directing 
the  will  to  be  proved  in  the  court  of  chancery,  upon  a  commission  to 
be  issued  for  that  purpose,  under  the  seal  of  the  court,  directed  to  cer- 
tain commissioners  named  therein,  to  prove  such  will  by  the  testimony 
of  the  subscribing  witnesses,  (if  they  are  living,)  upon  written  inter- 
rogatories to  be  annexed  to  the  commission. 

It  is  usual  to  annex  to  the  petition  a  copy  of  the  will  and  of  the 
interrogatories  upon  which  the  witnesses  are  to  be  examined. 

Who  may  grant  a  commission.]  The  chancellor  alone  has  power  to 
grant  a  commission  for  this  purpose.  It  cannot  be  issued  by  the  direc- 
tion of  a  vice-chancellor.  (A) 

Notice  of  application.']  The  statute  requires  such  notice  to  be  given 
to  the  parties  interested  to  oppose  the  validity  of  the  will,  as  the  chan- 
cellor shall  direct ;  or  such  notice  may  be  dispensed  with  where,  from 
the  circumstances  of  the  case,  it  shall  be  deemed  unnecessary.  (I)  It 
has  been  decided  that  the  same  notice  of  the  application  must  be  given 
to  the  heirs  at  law  of  the  testator,  and  the  persons  interested  in  con- 
testing the  will,  as  is  required  upon  proving  a  will  before  a  surrogate. 
(See  2  R.  S.  2,  §  8.)  (m)  In  the  case  referred  to  in  the  last  note,  upon 
an  application  for  a  commission  being  made  without  notice,  the  chan- 
cellor directed  an  order  to  be  entered,  requiring  the  heirs  at  law  and 
other  persons  interested  in  contesting  the  validity  of  the  will,  to  show 
cause  before  him,  at  a  specified  time,  why  the  commission  should  not 
issue. 

Commission.']  If,  upon  the  hearing  of  the  application,  it  appears  to 
the  court  to  be  a  proper  case  for  the  exercise  of  its  jurisdiction,  and 
the  proceedings  have  been  regular,  the  chancellor  will  direct  a  com- 
mission to  issue  as  prayed  for.  It  is  similar  in  form  to  the  commission 
to  examine  witnesses  residing  out  of  the  state,  in  other  cases,  and  is 
to  be  executed  in  a  similar  manner,  (n) 

^Persons  authorized  to  contest  the  validity  of  the  [*Vol.  II,  317] 
will  may  join  in  the  commission,  and  may  be  permitted  to  name  a 
commissioner  on  their  part.  They  will  also  be  entitled  to  reasonable 
notice  of  the  time  and  place  of  executing  the  commission. (o) 

(i)   Matter  of  Eastern's  will,  6  Paige,  183. 

(ft)  Matter  of  Hornby's  will,  2  Paige,  429.    2  K.  S.  67,  S  63. 

(I)    2  It.  S.  67,  5  64. 

(m)  Matter  of  Atkinson,  2  Paige,  216. 

(n)  See  Vol.1,  pp.  299,300. 

(o)  Matter  of  Atkinson's  will,  2  Paige,  214. 
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Proceedings  on  return  of  commission.']  If  the  facts  necessary  to 
establish  the  validity  of  the  will  appear  from  the  proof  taken  under 
such  commission,  the  chancellor,  upon  the  return  of.  the  commission, 
will  direct  the  will,  or  the  copy  thereof,  and  the  proofs  or  examina- 
tions, to  be  recorded  in  the  office  of  the  register.(p) 

Effect  of  proof  of  will.]  The  statute  declares  that  every  will,  or 
copy,  so  proved  under  a  commission,  shall  have  a  certificate  of  such 
proof  endorsed  thereon,  signed  by  the  register,  and  attested  by  the 
seal  of  the  court  of  chancery,  and  may  then  be  read  in  evidence  with- 
out further  proof  thereof,  (q)  It  has  been  decided,  that  if  a  commission 
is  issued  in  a  case  where  all  the  subscribing  witnesses  to  the  will  are 
dead,  the  proof  taken  under  it  will  have  no  greater  effect,  as  evidence, 
than  a  will  proved  before  a  surrogate,  without  producing  any  of  the 
subscribing  witnesses  thereto. (r) 

Record,  how  far  evidence.]  The  statute  directs  that  every  record  of 
a  will,  or  copy,  made  in  the  register's  office  in  pursuance  of  the  above 
provisions,  or  an  exemplification  thereof,  shall  be  received  in  evidence, 
and  shall  be  as  effectual,  in  all  cases,  as  the  original  will  would  be  if 
produced  and  proved ;  and  may,  in  like  manner,  be  repelled  by  con- 
trary proof,  (s) 

When  will  may  be  established  as  a  will  of  personal  estate.]  The  act  of 
1830  also  contains  a  section  directing,  that  where  there  are  assets  of 
the  testator  within  this  state,  and  due  notice  shall  have  been  given  to 
the  parties  interested  to  oppose  the  will,  the  chancellor  may,  by 
decree,  establish  the  same  as  a  will  of  personal  estate ;  and  that  in 
such  case  he  shall  transmit  such  decree,  to  be  recorded  in  the  office  of 
the  surrogate  having  jurisdiction,  with  directions  to  the  surrogate  to 
issue  letters  testamentary,  or  of  administration,  with  the  will  annexed 
thereon,  in  the  same  manner  as  upon  wills  duly  proved  before  him.(£) 

Will  must  be  executed  according  to  lex  loci.]  No  will  of  personal  estate, 
made  out  of  this  state,  by  a  person  not  being  a  citizen  of  this  state, 
can  be  admitted  to  probate  under  either  of  the  above  provisions, 
[*Vol.  II,  318]  *unless  such  will  was  executed  according  to  the  laws 
of  the  state  or  country  in  which  the  same  was  made;(w)  and  this, 
although  the  testator  was  domiciled  here  at  the  time  of  his  death.(a) 

(p)  2  R.  S.  67,  $  65. 

(q)  Id.  ib.  5  66. 

(r)  Matter  of  Hornby's  will,  2  Paige,  429. 

(s)   2  K.  S.  67,  §  66. 

W    Laws  of  1830,  p.  389,  j  67.    2  R.  S.  67,  $  67.  , 

(«)  Laws  of  1830,  p.  389, }  69.    2  R.  S.  67,  S  69.    Matter  of  Easton's  will,  6  Paige,  184. 

\v)  Matter  of  Roberts'  will,  8  Paige,  446. 
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SECTION    II. 

WILLS   EXECUTED   ACCORDING   TO   THE  LAWS    OF   OTHER   STATES. 

Wills  of  personal  estate,  duly  executed  by  persons  residing  out  of 
this  state,  according  to  the  laws  of  the  state  or  country  in  which  the 
same  were  made,  may  also  be  proved  under  a  commission  to  be  issued 
by  the  chancellor. (w) 

The  commission  for  this  purpose  is  similar  in  form,  and  is  to  be 
applied  for  and  executed  in  the  same  manner,  as  the  commission 
mentioned  in  the  last  section. 

As  the  statute  prohibits  a  will  of  personal  estate  executed  abroad, 
by  a  person  not  a  citizen  of  this  state,  from  being  admitted  to  probate, 
under  the  above  section,  unless  it  was  executed  according  to  the  laws 
of  the  state  or  country  in  which  it  was  made,  (a;)  it  is  necessary  the 
petition  for  the  commission  should  state  that  the  instrument  pro- 
pounded as  a  will  was  duly  executed,  so  as  to  make  a  valid  testa- 
mentary disposition  of  the  decedent's  personal  property  according  to 
the  law  of  the  place  where  it  was  made.(y) 

As  to  the  manner  in  which  the  general  law  of  a  foreign  state  or 
country  is  to  be  made  known  to  the  court,  in  order  to  enable  it  to  test 
the  validity  of  the  will  proposed  to  be  proved,  it  has  been  held  that  if 
it  does  not  appear  that  such  law  exists  as  statute  or  written  law,  and 
of  which  an  authentic  copy  of  the  record  might  be  produced,  it  may 
be  proved  by  parol.  (2) 

The  statute  directs  that  when  a  will,  executed  according  to  the  laws 
of  another  state  or  country,  shall  have  been  proved,  under  a  commission, 
[*Vol.  II,  319]  *it  may  be  established  and  transmitted  to  the  surro- 
gate  having    jurisdiction,    with   directions  to   him   to  issue    letters 
testamentary,  or  of  administration  with  the  will  annexed,  thereon,  in 
the  same  manner  as  upon  wills  duly  proved  before  him.  (a)      And 
where  such  will  has  been  duly  admitted  to  probate  in  such  state  or 
country,   letters   testamentary,   or  of  administration   with   the   will 
annexed,  may  also  be  issued  thereon,  by  the  surrogate  having  juris- 
ts) 2  R.  S.  67, i  68.    Laws  ofl830,  p.  389,  §  68. 
{X)  2  R.  S.  67,  5  69.    See  matter  of  Roberts'  will,  8  Paige,  U6. 
{y\  Matter  of  Baston's  will,  6  Paige,  184. 
\z)  Matter  of  Roberts'  will,  supra, 
(a)  2  R.  S.  67,  »  67,  68.    Laws  of  1830,  p.  389. 
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diction,  upon  the  production  of  a  duly  exemplified  or  authenticated 
copy  of  such  will,  under  the  seal  of  the  court  in  which  the  same  was 
proved,  (b) 

Proceedings,  where  to  be  entered.]  The  proceedings  under  the  present 
and  preceding  section  must  be  entered  in  the  office  of  the  register, 
at  Albany,  (c) 


(6)  2  R.  S.  67,  »  68. 

(c)  Matter  ol'Hornby's  will,  2  Paige,  429. 
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COSTS.(i)     • 


CHAPTER    I. 

GENERAL    RULES    RESPECTING  THE    GRANTING    OR 
REFUSAL  OF  COSTS. 

It  is  not  our  design  to  go  into  a  detail  of  the  various  cases  in  which 
costs  will  be  allowed  or  denied,  or  of  the  items  which  are  properly- 
allowable  on  taxation.  To  do  justice  to  those  branches  of  the  subject, 
would  require  more  space  than  can  be  spared  in  this  work.  And  they 
are  matters  of  too  much  importance  to  the  profession  to  be  treated 
superficially. 

A  brief  view  of  the  general  principles  which  govern  the  court  in  the 
allowance  or  refusal  of  costs  may,  however,  be  of  some  use.  And  the 
precedents  of  costs  in  the  Appendix  will,  as  far  as  they  extend,  show 


(1)  A  new  rale,  as  regards  costs,  has  been  established  by  the  Code  of  Procedure, 
and  all  former  rules  on  that  subject  have  been  superseded  by  it.  (Montgomery 
County  Bank  v.  Albany  City  Bank,  7  N.  Y.  465.) 

By  the  Code  of  Procedure,  all  statutes  establishing'  or  regulating  the  costs  or 
fees  of  attorneys,  solicitors  and  counsel,  in  civil  actions,  and  all  rules  and  provi- 
sions of  law  then  existing,  restricting  or  controlling  the  right  of  a  party  to  agree 
with  an  attorney,  solicitor  or  counsel  for  his  compensation,  are  repealed;  and 
thereafter  the  measure  of  such  compensation  shall  be  left  to  the  agreement, 
express  or  implied,  of  the  parties.  But  there  may  be  allowed  to  the  prevailing 
party,  upon  the  judgment,  certain  sums,  by  way  of  indemnity,  for  his  expenses 
in  the  action  ;  which  allowances  are,  in  that  act,  termed  costs.     (Code,  §  303.) 

It  is  settled  that  in  an  action  between  an  attorney  and  his  client,  to  recover  for 
services  performed  by  the  attorney,  costs  as  taxed  by  the  clerk,_  under  the  Code, 
are  not  the  measure  of  compensation  for  such  services.     Proof  of  the  value  of  such  • 
services  must  be  given.     "Where  there  is  no  other  proof  of  the  value  of  such  ser- 
vices than  that  shown  by  the  judgment  roll,  the  plaintiff  cannot  have  judgment  in 
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what  items  are  allowable  on  taxation.  As  it  may  be  useful,  also,  to 
the  profession,  and  save  taxing  officers  much  trouble,  to  know  what 
items  have  been  decided  by  the  court  in  this  state  to  be  not  properly 
taxable,  the  6th  section  of  the  4th  chapter  of  this  Book  will  contain  a 
reference  to  those  decisions. 

Costs  in  chancery  rest  in  the  discretion  of  the  court,  and  are  to  be 
awarded  or  refused,  according  to  the  justice  of  each  particular  case. 
They  do  not,  therefore,  always  follow  a  decree  in  favor  of  the  party 


such  an  action.  (Garr  v.  Mairet,  1  Hilton,  498 ;  Moore  v.  TVestervelt,  3  Sandf. 
702 ;  S.  C.  1  Code  Rep.  N.  S.  131 ;  Stow  v.  Hamlin,  11  How.  Pr.  452  ;  Bartle  v. 
Oilman,  18  N.  Y.  260  ;  S.  C.  17  How.  Pr.  1  ;  Bastonv.  Smith,  1  E.  D.  Smith,  318  ) 

By  the  Code,  costs  are  given"  to  the  party,  and  not  to  the  attorney.  ( Ward  v. 
Syme,  1  Code  Rep.  N.  S.  208  ;  S.  C.  9  How.  P.  16  ;  1  E.  D.  Smith,  598  ;  9  N.  Y. 
Leg-.  Obs.  313.)  And  the  law  will  not  presume  an  agreement  to  allow  to  the 
attorney  what  the  statute  gives  to  the  party  as  his  compensation.  (Stow  v.  Ham- 
lin, 11  How.  Pr.  452. )  Parties  agreed  to  take  and  receive  a  certain  sum  in  lieu  of 
statutory  costs.  The  suit  was  compromised,  the  defendant  to  pay  the  attorney's 
costs.  Held,  that  the  defendant  must  pay  the  sum  agreed  upon  between  the 
plaintiff  and  his  attorney  at  the  commencement  of  the  action.  (Hall  v.  Ayer,  9 
Ab.  220  ;  S.  C.  19  How.  Pr.  91.) 

"Where  there  is  no  special  agreement,  prima  facie,  the  taxable  costs  are  to  be 
the  measure  of  the  attorney's  compensation.  (Richardson  v.  Brooklyn  City,  etc. 
R.  R.  Co.  15  Ab.  342,  n.  ;  S.  C.  24  How.  321  ;  Id.  480,  n.  ;  Keenan  v.  Dorflinger, 
19  id.  153 ;  S.  C.  12  Ab.  327,  n.) 

The  right  of  an  attorney  to  compensation  for  services  rendered  in  one  matter  is 
not  forfeited  by  his  misconduct  and  breach  of  trust  in  another  matter  entirely  dis- 
tinct from  the  first.  (Cume  v.  Cowles,  6  Bosw.  452.)  Where  an  attorney  was 
retained  to  conduct  a  cause  pending  on  appeal  ;  held,  that  evidence  tending  to 
show  that  there  were  in  fact  no  merits  in  the  case,  was  irrelevant,  and  could  not 
be  introduced  in  an  action  brought  by  the  attorney  for  his  services.  (Case  v. 
Hotchkiss,  3  Keyes,  334;  S.  C.  3  Ab.  N.  S.  381  ;  37  How.  283.) 

Notwithstanding  §  303  of  the  Code,  it  is  still  illegal  for  an  attorney  to  make  a 
contract  with  his  client  that  he  (the  attorney)  will  carry  on  the  suit  at  his  own 
expense,  and  be  himself  responsible  for  the  costs.  (Brotherson  v.  Consalus,  26 
How.  213.  See  also  Fish  v.  Fish,  39  Barb.  513.)  An  agreement  of  this  nature, 
where  the  attorney  is  promised  a  large  compensation,  is  regarded  with  great 
suspicion  by  the  court.  If  the  meaning  of  the  instrument  is  not  transparently 
obvious,  the  most  favorable  construction  in  favor  of  the  client,  should  be  put  upon 
it.     (Hitchings  v.  Van  Brunt,  33  N.  Y.  335 ;  S.  C.  5  Ab.  N.  S.  272.) 

An  attorney,  who  brings  an  action  in  the  name  of  another,  in  which  he  is  bene- 
ficially interested,  by  virtue  of  an  agreement  by  which  he  is  to  have  a  portion  of 
the  recovery,  as  compensation  for  his  services,  is  liable,  the  same  as  the  plaintiff, 
for  the  defendant's  costs.  (2  R.  S.  619,  §  44.)  His  liability  has  not  been  affected 
by  §  303  of  the  Code,  legalizing  such  agreements.  (Voorhees  v.  McCartney,  51 
N.  Y.  387.) 

A  valid  agreement  may  be  made  between  an  attorney  and  his  client,  by  which 
the  right  of  the  former  to  recover  fees  for  his  services  is  contingent  upon  his  suc- 
cess in  the  action.  It  is  not  necessary  that  such  agreement  should  be  in  writing. 
(Fitch  v.  Gardenier,  2  Keyes,  516.) 

The  question  of  costs  in  the  federal  courts  is  not  affected  by  §  303  of  the  Code  of. 
Procedure.     (1  Blatch.   647.) 

A  court  of  equity  has  no  inherent  jurisdiction  to  award  costs,  independent  of 
a  statute  authority.  Hence,  in  a  suit  between  copartners,  for  a  settlement  of  the 
copartnership  affairs,  the  court  will  not,  before  final  judgment,  appropriate  any 
part  of  the  partnership  funds,  in  the  hands  of  the  receiver,  as  a  compensation  or 
allowance  to  the  plaintiff's  attorney,  for  his  services  in  the  action.  (Struthers  v. 
Christal,  3  Daly,  327.) 
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[*Vol.  II,  322]  *praying  relief.(a)  (2)  And  where  both  parties  are 
equally  innocent,  and  endeavoring  to  avoid  a  loss  caused  by  a  third 
person,  no  costs  will  be  awarded  to  either  party  as  against  the  other.  (6) 

(o)  Travis  7.  Waters,  12  John.  500.  Meth.  Epis.  Church  v.  Jaqnes,  1  John.  Ch.  K.  65.  Id. 
166.  Cowles  v.  Whitman,  10  Conn.  Kep.  121.  Bennett  Coll.  v.  Carey,  '■'  Bro.  C.  C.  300.  Cole- 
man v.  Moore,  3  Litt.  355.     Scarborough  v.  Burton,  2  Alk.  111.    Garr  v.  Bright,  1  Barb.  Ch.  157. 

(6)  Pendleton  v.  Baton,  3  John.  Ch.  Rep.  69. 


(2)  When  allowed  to  either  party,  or  not,  in  the  discretion  of  the  court. 

Section  306  of  the  Code  provides  that  in  other  actions  costs  may  be  allowed,  or 
not,  in  the  discretion  of  the  court.  And  that  in  all  actions  where  there  are  several 
defendants,  not  united  in  interest,  and  making  separate  defences  by  separate 
answers,  and  the  plaintiff  fails  to  recover  judgement  against  all,  the  court  may 
award  costs  to  such  of  the  defendants  as  have  judgment  in  their  favor,  or  any  of 
them. 

The  section  also  provides  that  in  the  following  cases,  the  costs  of  an  appeal 
shall  be  in  the  discretion  of  the  court:  1.  When  a,  new  trial  shall  be  ordered; 
2.  "When  a  judgment  shall  be  affirmed  in  part  and  reversed  in  part. 

The  words  "other  actions,"  in  the  first  paragraph  of  this  section,  refer  to  other 
causes  of  action  than  those  enumerated  in  §  304 ;  and  there  being  no  other  than 
equity  causes  of  action,  the  words  must  of  necessity  refer  to  them  (Hinds  v. 
Myers,  4  How.  Pr.  356 ;  S.  C.  3  Code  R.  48  ;  Gallagher  v.  Egan,  2  Sandf.  743.) 
The  clause  "  several  defendants  not  united  in  interest,  and  making  separate 
defences  by  separate  answers,"  includes  all  actions,  whether  of  a  legal  or  equitable 
nature,  where  the  circumstances  mentioned  in  the  section  exist.  (iBank  of  Attica 
v.  Wolf,  18  How.  Pr.  102  ;  Wilklow  v.  Bell,  id.  397.-  See  also  Bidkleyv.  Smith, 
lDuer,  704  ;  Williams  v.  Horgan  13  How.  Pr.  138  ;  S.  C.  6  Duer,  658.  But  see 
Brown  v.  Boioen,  16  How.  Pr.  544,  contra.)  Under  that  clause,  if  the  plaintiff 
fails  to  recover  judgment  against  all  the  defendants,  the  court  must  award  to  such 
of  the  defendants  as  have  judgment,  their  costs.  They  are  not  entitled  to  costs  of 
course.  (Zinkv.  Attenbu'rg,  18  How.  Pr.  108.)  But  under  the  same  clause  of 
§  306,  where  such  defendants  do  not  make  a  separate  defence,  by  separate  answers, 
but^unite  in  a  general  denial  answer,  such  as  are  entitled  to  jvidgment,  when  the 
plaintiff  fails  to  recover  against  all,  are  entitled  to  costs  of  course,  under  §  305  of 
the  Code.     (lb.) 

When  a  separate  defence  is  interposed  by  a  defendant  who  is  not  united  in 
interest  with  the  others,  in  which  he  succeeds,  he  is  not  entitled  to  costs  of  course. 
He  must  apply  to  the  court  for  them  ;  and  they  will  be  granted  or  refused  in  its 
sound  discretion.  (Williams  v.  Horgan,  13  How.  Pr.  138;  S.  C.  6  Duer,  658; 
Ftillerton  v.  Taylor,  6  How.  Pr.  259 ;  S.  C.  1  Code  Rep.  N.  S.  411.) 

The  court  will  allow  but  one  bill  of  costs,  on  a  judgment  for  the  defendant, 
where  it  is  shown  that  the  action  was  severed  for  the  purpose  of  increasing  the 
costs.  (Slater  Bank  v.  Sturdy,  15  Ab.  75.  See  also  Bridgeport  Fire,  etc.  Ins.  Co. 
v.   Wilson,  7  Bow.  699  ;  S.  C.  20  How.  511.) 

Where  the  report  of  a  referee  is  set  aside  as  against  the  weight  of  evidence,  the 
court  will  exercise  its  sound  discretion  in  the  matter  of  costs.  (Wentworth  v. 
Cand.ee,  17  How.  Pr.  405  ;  Smith  v.  Schanck,  18  Barb.  344  ;  Scranton  v.  Baxter, 
1  Code  Rep.  N.  S.  88  ;  S.  C.  3  Sandf.  660.) 

It  is  not  proper  for  the  court  to  charge  the  whole  costs  xvpon  either  party  in 
an  action  for  partition,  on  the  ground  that  he  refused  to  make  partition  by  deed. 
(McQowan  v.  Morrow,  3  Code  R.  9.) 

Where  an  action  is  brought  against  several  defendants  not  united  in  interest, 
who  all  put  in  separate  answers,  if  they  all  have  judgment,  it  is  in  the  discretion 
.of  the  court  to  allow  such  costs  as  may  be  equitable.  (Harper  v.  Chamberlain, 
14  Ab.  408.)  But  where  several  defendants,  sued  upon  the  same  instrument,  set 
up  by  the  same  attorney,  the  same  defence,  although  in  separate  answers,  only 
one  bill  of  costs  can  be  allowed,  on  their  prevailing  in  the  action.  (Atkins  v. 
Lefever,  5  Ab.  N.  S.  221.)  In  Wood  v.  Brooklyn  Fire  Ins.  Co.  (10  How.  Pr.  154,) 
an  arbitration  was  submitted  to  by  seven  insurance  companies,  each  appearing 
by  its  own  attorney.     An  appeal  was  taken,  and  the  defendants  had  judgment, 
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nothing  being  said,  in  the  order,  in  respect  to  costs.  Held,  that  each  defendant 
was  not  entitled,  as  of  course,  to  a  full  bill  of  costs.  The  court  will,  in  such  a 
case,  allow  such  costs  as  in  its  discretion  shall  seem  just  and  equitable.     (lb.) 

Costs  are  in  the  discretion  of  the  court  in  actions  of  an  equitable  nature, 
(Staiger  v.  Shidtz,  3  Keyes,  614  ;  S.  C.  3  Ab.  N.  S.  377;  Kreitz  v.  Frost,  55 Barb. 
474  ;)  in  an  action  under  the  lien  law,  against  a  stakeholder,  (Eagleson  v.  Clark, 

2  Ab.  364 ;  S.  C.  2  E.  D.  Smith  644,)  to  set  aside  an  assignment  made  for  the 
benefit  of  creditors,  (Wi-bh  v.  Daggett,  2  Barb.  10;)  in  actions  for  the  strict  fore- 
closm-e,  as  well  as  in  ordinary  actions  for  the  foreclosure  of  a  mortgage,  (O'Hara 
v.  Brophy,  24  How.  379;  Barton  v.  Cleveland,  16  id.  364;  S.  C.  7  Ab.  339;)  in 
cases  where  the  question  is  as  to  the  granting  or  withholding  of  letters  testamen- 
tary, upon  a  will,  (Stheiuk  v.  Bart,  22  N.  Y.  420  ;  McGregor  v.  Buell,  33  How. 
450  ;  S.  C.  1  Keyes  153  ;)  to  enforce  a  lien,  (Trust  v.  Pirsson,  1  Hilt.  292  ;  S.  O.  3 
Ab.  84  ;)  in  an  action  by  personal  representations  of  a  deceased  judgment  creditor, 
to  revive  the  judgment  and  obtain  execution,  (Ireland  v.  Litchfield,  22  How.  178  ; 
S.  C.  8  Bosw.  634  ;)  in  an  action  to  redeem,  tided  before  a  referee,  (Pratt  v.  Stiles, 
17  How.  Pr.  211 ;  S.  C.  9  Ab.  150,)  on  setting  aside  the  report  of  a  referee,  as  being 
against  the  weight  of  evidence,  ( Wentworth  v.  Candee,  17  How.  Pr.  405 ;  Smith 
v.  Schenck,  18  Barb.  344;  Scranton  v.  Baxter,  1  Code  Rep.  N.  S.  88  ;  S.  C.  3 
Sandf.  660.)  To  entitle  either  party  to  costs  in  cases  of  an  equitable  nature,  it  is 
necessary  that  the  court  should  expressly  allow  them.  This  rule  is  contained  in 
§  306  of  the  Code.     (KreiU  v.  Frost,  55  Barb.  474.) 

Section  309  of  the  Code  directs  that  in  difficult  and  extraordinary  eases,  where 
a  defence  has  been  interposed,  or,  in  such  cases,  where  a  trial  has  been  had  ;  and 
in  actions  or  proceedings  for  the  partition  of  real  estate,  the  court  may,  in  its  dis- 
cretion, make  a  further  allowance  to  any  party,  not  exceeding  five  per  cent  upon 
the  amount  of  the  recovery  or  claim,  or  subject-matter  involved.  And  that  in  an 
action  for  the  foreclosure  of  a  mortgage,  the  court  may  make  a  like  allowance,  not 
exceeding  two  and  one-half  per  cent. 

On  an  appeal  to  the  court-of  appeals,  costs  are  in  the  discretion  of  that  court. 
No  costs  should  be  allowed  when  the  decree  of  the  court  below  is  reversed. 
(Bouehaud  v.  Bias,  1  N.  Y.  201  ;  S.  C.  1  How.  Ap.  Cas.  509.) 

Costs  may  be  allowed  on  a  motion,  in  the  discretion  of  the  court  or  judge,  not 
exceeding  ten  dollars  ;  and  may  be  absolute,  or  directed  to  abide  the  event  of  the 
action.     (Code,  §  316.) 

On  amotion  to  change  the  venue,  the  costs  are  discretionary  with  the  court. 
They  cannot  exceed  ten  dollars,  however.     (Johnson  v.  Jillitt,  7  How.  Pr.  485.) 

In  special  proceedings,  and  on  appeals  therefrom,  costs  may  be  allowed  in  the 
discretion  of  the  court ;  and  when  allowed,  shall  be  at  the  rate  allowed  for  similar 
services  in  civil  actions.     (Laws  of  1854,  ch.  270,  §  3.) 

The  costs  of  an  action  brought  to  restrain  an  irregular  levy  and  sale,  and  to 
recover  damages  therefor,  are  in  the  discretion  of  the  court.  (Stinney  v.  Roach, 
4  Ab.  16.     See  also  Staiger  v.  Schultz,  3  Ab.  IN.  S.  377.) 

In  an  equitable  action  by  one  member  of  a  partnership  firm,  to  enforce  claims 
against  the  other  members,  growing  out  of  the  partnership  business,  which  action 
is  tried  before  a  referee,  the  giving  or  withholding  of  costs  is  in  the  discretion  of 
the  referee.  And  the  appellate  court  will  not  attempt  to  control  that  discretion, 
except  in  case  of  its  palpable  abuse.     (Barker  v.  White,  5  Ab.  N.  S.  124  ;  S.  C. 

3  Keyes,  495.)  In  such  a  case,  where  the  plaintiff  failed  to  sustain  his  principal 
claim,  but  recovered  on  a  smaller  one,  and  the  referee  gave  him  costs,  except 
two-thirds  of  the  disbursements,  and  charged  him  costs  of  the  defence  ;  held,  that 
there  was  no  abuse  of  discretion  calling  for  the  interference  of  the  appellate 
court.     (lb.) 

An  action  to  charge  the  estate  of  deceased  partners  with  a  partnership  debt, 
on  allegations  of  the  insolvency  of  the  survivor,  is  one  in  which  the  costs  are  in 
the  discretion  of  the  court ;  and  the  court  of  appeals  will  not  review  the  award  of 
costs  by  the  court  below,  against  the  executors.  ( Van  Riper  v.  Poppetihausen, 
43  N.  Y.  68.) 

It  is  the  duty  of  a  referee,  to  whom  a  foreclosure  suit  is  referred  for  trial,  to 
determine  who  shall  pay  costs ;  and,  if  he  does  not  mean  to  give  full  costs,  to  fix 
the  amount.     (Stevens  v.  Veriane,  2  Lans.  90.) 

The  provision  of  section  306  of  the  Code,  that,  in  actions  not  mentioned  in  the 
preceding  sections  on  that  subject,  "costs  may  be  allowed,  or  not,  in  the  discre- 
tion of  the  court,"  does  not  repeal  the  previous  statutes  restraining  a  court  of 
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So,  in  a  case  of  great  novelty,  or  where  the  practice  on  the  subject  was 
unsettled,  the  court  will  not  give  costs  to  either  party,  (c)  Nor  where 
both  parties  have  claimed  what  they  were  not  entitled  to,  and  each  has 
succeeded  as  to  part  of  the  matters  in  litigation  between  them.(d)  (3) 

But,  as  a  general  principle  in  this  court  as  well  as  at  law,  the  pre- 
vailing party  is  prima  facie  entitled  to  costs. (e)  And  when  a  creditor 
recovers  a  debt  in  the  court  of  chancery,  he  recovers  costs  also,  unless 
special  and  strong  reasons  to  the  contrary  intervene.  And  those  costs, 
in  general,  are  the  costs  of  the  whole  litigation ;  although  the  creditor 
may  have  failed  as  to  part  of  his  demand. (/) 

It  is  provided  by  the  revised  statutes,  that  a  complainant  shall  pay 
costs  upon  the  dismissal  of  his  bill  or  petition ;  except  in  those  cases 
where,   according  to  the  practice  of  the  court,   costs  would  not  be 

(c)  Jones  v.  Mason,  5  Rand.  577.    Hoffman  v.  Skinner,  5  Paige,  526. 

(d)  Crippen  T.  Hermance,  9  Paige,  211.    See  also  Xewell  v.  Smith,  1  Jac.  &  W.  263. 

(c)   Saunders  v.  Frost,  5  Pick.  280.    Harr.  354.     Grant,  223.    White  v.  Folgamhe,  11  Vesey, 
337.    Vancouver  v.  Bliss,  id.  468.     Garr  v.  Bright,  1  Barb.  Oh.  157. 
(/)  Hnnn.  v.  Norton,  Hopk.  344. 


equity  from  permitting  a  bill  to  be  dismissed  without  costs,  except  where  the 
plaintiff  sues  en  autre  droit.     (Pennell  v.  Wilson,  5  Rob.  661.) 

The  principle  that  costs  in  equity  are  in  the  discretion  of  the  court,  applies  to 
suits  brought  by  executors  or  administrators,  in  the  court  of  chancery,  as  well  as 
to  suits  brought  by  other  persons.  And  it  seems  the  l'ule  is  the  same  at  law,  when 
the  costs  are  not  regulated  by  statute.     (Garr  v.  Bright,  1  Barb.  Ch.  157.) 

Costs  in  an  equity  action  are  in  the  discretion  of  the  court ;  and  the  exercise  of 
this  discretion,  although  it  may  be  reviewed  at  general  term,  cannot  be  reviewed 
by  the  court  of  appeals,  unless  it  appears  to  have  been  exercised  upon  an  erroneous 
principle.  (Taylor  v.  Moot,  48  N.  Y.  687  ;  People  v.  iV.  T.  Cent.  R.  R.  Co.  29  id. 
420  ;  Atlantic  Bock  Co.  v.  Libby,  45  id.  499 ;  Burke  v.  Candee,  63  Barb.  552.) 

In  an  action  to  which  the  people  are  a  party,  costs  are  not  in  the  discretion  of 
the  court.     (People  exrel.  Furman  v.  Clute,  63  Barb.  356.) 

(3)  So  where  the  plaintiff  improperly  and  unnecessarily  comes  into  the  court  of 
chancery  for  relief,  and  the  defendant  neglects  to  make  the  objection,  that  the 
remedy  of  the  plaintiff,  if  any,  was  at  law,  whereby  the  chancellor  is  compelled 
to  take  jurisdiction  of  the  case  and  to  decide  it  upon  the  merits,  he  may,  in  the 
exercise  of  a  sound  discretion,  refuse  to  give  to  either  party  the  general  costs  of 
the  litigation.     (Bank  of  Utica  v.  Merserreau,  3  Barb.  Ch.  528.) 

In  a  suit  by  the  assignees  of  one  partner  against  the  executors  of  the  other, 
for  a  settlement  of  the  partnership  accounts,  it  appeared  that  both  parties  had 
been  in  default ;  the  accounts  were  intricate,  the  questions  upon  them  doubtful, 
and  though  a  large  balance  was  found  due,  a  portion  of  the  claim,  equally  large, 
was  disallowed.  No  costs  were  given  to  either  party.  (Beacham's  assignees  v. 
Eekford's  ex'rs,  2  Sandf.  Ch.  116.)  And  in  Gove  v.  Pettis,  (4  id.  403,)  where  there 
was  a  general  demurrer  to  the  bill  for  informality,  which  the  court  would  allow 
to  be  amended  on  the  complainant's  paying  costs ;  and  the  defendant  obtained  a 
dismissal  of  the  bill,  on  demurrer  ore  tenus,  upon  which,  if  alone,  he  would  have 
to  pay  costs,  no  costs  were  given  to  either  party. 

Costs  are  not  given  to  either  party  where  the  complainant  succeeds  in  a  part 
only,  of  his  claims,  and  fails  as  to  the  residue.  (Ten  Eyckv.  Holmes,  3  Sandf. 
Ch.'  428.)  Costs  are  allowed  to  neither  party,  where  both  have  claimed  too  much. 
(liic/hter  v.  Stall,  id.  608.) 

Where  both  parties  appealed,  and  the  plaintiff  abandoned  his  appeal,  and  the 
defendant  failed  in  his,  it  was  held  that  neither  party  should  have  costs  against 
the  other.     (Leftwieh  v.  Clinton,  4  Lans.  176.) 
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awarded  against  him  upon  a  decree  rendered  on  the  hearing.(^)  (4) 
In  all  other  cases,  where  no  special  provision  shall  be  made  by  law, 
the  costs  of  all  suits  and  proceedings  in  equity,  whether  originally 
commenced  in  such  court,  or  brought  there  by  appeal,  shall  be  paid 
by  such  party  as  the  court  shall  direct,  (h)  An  application  to  rectify 
certain  irregularities  in  the  sale  of  real  estate,  under  the  order  of  a 
surrogate,  has  been  held  to  be  within  this  provision  of  the  statute,  (i) 

When  it  is  said  that  the  giving  of  costs  in  this  court  is  entirely  dis- 
cretionary, it  must  not  be  supposed  that  the  court  of  chancery  is  not 
governed  by  definite  principles  in  its  decisions  respecting  costs.  All 
that  is  meant  by  the  dictum  is,  that  this  court  is  not,  like  courts  of  law, 
held  inflexibly  to  the  rule  of  giving  the  costs  of  the  suit  to  the  success- 
ful party,  but  that  it  will,  in  awarding  costs,  take  into  consideration 
the  circumstances  of  the  particular  case  before  it,  and  the  situation  and 
conduct  of  the  parties,  and  exercise  its  discretion  in  reference  to  those  - 
points.  In  exercising  this  discretion,  however,  courts  of  equity  are 
[*Vol.  II,  323]  ^generally  governed  by  certain  fixed  principles  which 

(7)  8B.S   613,  §  1. 

(ft)  Irt.  ib.  §  2. 

(i)   Matter  of  Heminp,  3  Paige,  311. 


(4)  This  provision  of  the  Revised  Statutes  is  not  repealed  by  section  306  of  the 
Code,  declaring;  that,  at  all  stages  of  the  action,  costs  may  be  allowed  or  not,  in 
the  discretion  of  the  court.  The  Code  has  not  changed  the  former  rules  bearing 
on  this  subject.  (Pen.nell  v.  Wilson,  5  Rob.  661 ;  overruling  Gallagher  v.  Egan, 
2  Sandf .  272. )  As  the  law  now  stands,  a  plaintiff  not  suing  era  autre  droit,  cannot 
be  permitted  to  discontinue  without  costs,  whether  the  action  be  one  at  law  or  in 
equity.     (Ib.) 

The  rule  that  costs  will  not  be  allowed  on  the  dismissal  of  a  complaint  for  want 
of  jurisdiction,  applies  only  in  cases  where  the  -want  of  jurisdiction  appears  on 
the  face  of  the  summons  or  complaint,  or  where  the  court  is  called  upon  to  adjudi- 
cate the  question  on  plea  or  demurrer.  (Harriott  v.  New  Jersey  R.  H.  etc.  Co.  1 
Daly  377.)  Where  the  case  presents  a  p'Hina  facie  case  of  jurisdiction,  and  the 
question  is  not  raised  by  the  issues,  but  the  plaintiff,  on  the  trial,  admits  the  fact 
which  shows  the  want  of  jurisdiction — his  non-residence — and  the  complaint  is 
dismissed  on  that  ground,  this  is  such  an  adjudication  of  the  action  as  will  entitle 
the  defendant  to  a  judgment  for  costs.     (Ib.) 

"Where  an  action  is  dismissed,  because  the  court  has  no  jurisdiction  to  hear  and 
determine  it  upon  its  merits,  a  judgment  should  be  entered  therein,  against  the 
plaintiff,  for  the  defendant's  costs.  (McMahonv.  Mutual  Benefit  Life  Ins.  Co.  8 
Ab.  297  ;  S.  C.  3  Bosw.  644 ;  King  v.  Poole,  36  Barb.  242 ;  Cumberland  Coal,  etc. 
Co.  v.  Hoffman  Steam  Coal  Co.  39  id.  16  ;  S.  C.  15  Ab.  78  ;  Humiston  v.  Ballard, 
40  How  40.)  It  seems  that  in  such  a  case  a  judgment  for  costs  may  be  given  if  the 
court  has  cognizance  of  the  general  nature  of  the  action,  and  the  parties  have,  by 
appearing  and  pleading,  submitted  themselves  to  the  jurisdiction  of  the  court. 
(S.  C.  12  Ab.  28.) 

"Where  a  party,  instead  of  applying  for  leave  to  discontinue  the  suit  without 
costs,  as  soon  as  the  defence  is  interposed,  keeps  up  the  litigation  for  a  long  time, 
and  thereby  compels  the  defendant  to  keep  constantly  ready  for  the  trial  of  the 
action,  he  will  not  then  be  allowed  to  discontinue  without  costs.  (McCann  v.  Brad- 
ley, 15  How.  Pr.  79.) 

As  to  costs  on  discontinuance,  see  further,  the  cases  collected  in  Wait's  Code,  368. 
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they  have  adopted  upon  the  subject  of  costs ;  and  do  not,  as  is  fre- 
quently supposed,  act  upon  the  mere  caprice  of  the  judge  before  whom 
the  cause  is  heard.(&)  The  discretion  to  be  exercised  is  a  sound  dis- 
cretion.^) 

By  examining  the  defendant  as  a  witness,  the  complainant  will  pre- 
clude himself  from  having  any  decree  against  him  personally ;  and 
the  complainant  will  be  liable  to  pay  costs  to  such  defendant ;  although 
he  might  not  have  been  entitled  to  costs  if  he  had  not  been  examined 
as  a  witness.  («z) 

It  is  a  general  rule  of  equity,  as  well  as  of  law,  that  when  the  party 
dies  before  judgment  or  decree,  the  right  to  costs  up  to  that  time  dies 
with  him.(w)  But  if  costs  have  been  decreed,  and  the  party  dies 
before  they  are  taxed,  they  may  be  recovered  by  his  personal  repre- 
sentatives, on  a  bill  of  revivor. (o) 

If  a  final  decree  is  silent  as  to -the  costs — the  question  of  costs  not 
having  been  reserved — they  are  lost,  and  cannot  afterward  be  ordered 
to  be  paid ;  unless,  upon  a  re-hearing,  the  decree  has  been  opened  for. 
that  purpose. (p) 

In  order  to  entitle  the  solicitor,  counsel,  or  other  oificer,  to  his  costs 
or  fees,  it  is  necessary  the  service  should  have  been  actually  rendered, 
except  where  prospective  costs  are  taxable,  or  where  the  fee  may  be 
demanded  previously  to  rendering  the  service. (q)  And  when  the  same 
person  acts  as  solicitor  and  counsel  in  the  same  cause,  he  will  not  be 
entitled  to  fees  in  both  capacities  in  relation  to  the  same  motion,  hear- 
ing, trial,  pleading,  or  other  matter,  but  must  elect  in  which  capacity 
he  will  receive  compensation  for  the  service.(r) 

There  cannot  be  a  prospective  order  to  pay  costs  :  as,  for  example, 
of  proceedings  to  be  had  before  a  master.  The  question  as  to  such 
costs  ought  always  to  be  reserved.(s) 

Where  the  subject  of  a  suit  has  been  disposed  of  out  of  court,  the 
court  will  not  hear  the  cause  merely  for  the  purpose  of  disposing  of  the 
costs,  (t) 

The  general  rule  of  the  court  is,  that  the  successful  party,  although 
he  may,  for  special  reasons,  be  deprived  of  his  costs,  never  pays 

(k)  3  Dan.  2.     Ch.  Prac.  73.    Richardson's  Pr.  101. 

II)    Coleman  v.  Moore,  3  Litt.  355.    Tomlinson  v.  Ward,  2  Conn.  Rep.  396. 

(m)  Fulton  Bank  v.  N.  Y.  and  Sharon  Canal  Co.  4  Paige,  127. 

In)  Travis  v.  Waters,  12  Jolin.  500. 

(o)  Id.  ib.    1  John.  Ch.  Rep.  85,  S.  C. 

(p)  Id.  ib. 

(g)   2  R.  S.  650,  i  6. 

(r)    Id.  651,  }  8. 

Is)    Corporation  of  Lndlow  v.  Greenhouse,  1  Bligh,  (New  Series,)  18. 

(t)    Roberts  v.  Roberts,  1  Sim.  &  Sta.  39.    Frcelancl  v.  Mannahan,  Hopk.  276. 
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[*Vol.  II,  324]  *costs  to  the  opposite  party.(w)  Thus  it  has  been 
held  that,  when  a  bill  is  dismissed,  it  is  against  the  principles  of  the 
court  to  order  the  defendant  to  pay  the  complainant  his  costs.(«) 

Some  cases,  however,  are  to  be  found  in  which  the  successful  party 
has,  under  peculiar  circumstances,  been  made  to  pay  the  costs.  Thus, 
in  Mortimer  v.  Orchard,(w)  the  bill  was  filed  for  a  specific  performance 
of  an  agreement  to  renew  a  lease;  and  the  agreement  proved  by 
one  witness  was  different  from  that  stated  in  the  bill,  whilst  the 
defendants,  by  their  answer,  set  forth  an  agreement  different  both 
from  that  proved  and  that  set  up  by  the  bill;  but  a  specific  perform- 
ance was  decreed  according  to  the  agreement  stated  in  the  answer, 
with  costs  against  the  complainant. 

So  if  a  purchaser  files  a  bill  for  a  specific  performance,  which  is  dis- 
missed, because  the  defendant,  the  vendor,  cannot  make  a  title,  yet 
the  bill  may  be  dismissed  with  costs  against  the  vendor,  (x) 

Another  instance  of  departure  from  the  rule  that  the  successful  party 
is  to  pay  costs,  may  be  found  in  the  case  of  a  cestui  que  trust  making 
his  trustee  a  defendant  to  a  suit  instituted  by  him  against  a  third 
party.  In  such  a  case,  the  cestui  que  trust,  although  he  obtains  a 
decree  against  his  trustee,  must  pay  his  costs  ;  unless  the  trustee  has 
been  applied  to,  to  join  in  the  suit  as  co-complainant,  and  has  re- 
fused.^) The  proper  course  to  be  pursued  by  a  cestui  que  trust,  who 
intends  to  file  a  bill  against  a  stranger  relative  to  the  trust  property, 
is  stated  to  be  to  apply  to  his  trustee  to  become  a  co-complainant — 
indemnifying  him  against  costs — and  then  if  he  refuse,  he  must  abide 
his  own  costs  as  a  defendant.(z)  For  it  is  a  rule,  that  if  a  suit  is  occa- 
sioned by  the  misconduct  or  obstinacy  of  a  trustee,  he  may  be  com- 
pelled to  pay  the  whole  costs  of  it.  (a)  (5) 

(m)  3  Dan.  37. 

{v)  Lewis  v.  Loxham,  3  Her.  429.    Coean  v.  Stephens,  cited  Lewin  on  Trnstees,  App.  II,  p. 
898.    See  also  Wykham  v.  Wykham,  18  Ves.  395.    2  id.  219.    See  ante,  p  322. 
(if)  2  Ves.  jnn.  243.    See  Beames  on  Costs,  112.    Willis  v.  Yates,  cited  id.  154. 
(x)  3  Sudg.  V.  and  P.  137,  (ed.  of  1840.)    Nicholson  v.  Wordsworth,  2  Svranst.  365. 
iy)  Eeade  v.  Sparkes,  1  Moll.  8. 
(2)   Id.  ib. 
(a)  3  Dan.  39.    Jones  v.  Lewis,  1  Cox,  199. 


(5)  Costs,  generally. 

1.  Might  to,  and  when  allowed. 

2.  When  costs  allowed,  of  course,  to  the  plaintiff. 

3.  When  allowed,  of  course,  to  defendant. 

4.  Amount  of  costs  allowed.- 

5.  When  an  extra  allowance  -may  be  had. 

6.  Interest  on  report,  or  verdict,  when  allowed. 

7.  Inserting  costs  in  judgment.    Adjustment  of  costs. 

8.  Clerk's  fees. 
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9.  Referee's  fees. 

10.  Costs  on  postponement  of  trial. 

11.  Costs  on  motion. 

12.  Costs  against  infant  plaintiff. 

13.  Costs  in  an  action  by  or  against  an  executor  or  administrator,  trustee 

of  an  express  trust,  or  a  person  expressly  authorized  by  statute  to  sue. 

14.  Costs  on  review  of  a  decision  of  an  inferior  court,  in  a  special  proceeding. 

15.  Costs  in  actions  by  the  people  of  the  state. 

16.  Costs  against  assignee  of  cause  of  action,  after  action  brought. 

17.  Costs  on  settlement. 

18.  Costs  on  a  bill  of  discovery. 

1.  Right  to,  and  when  allowed. 

The  right  to  costs  accrues  only  upon  the  termination  of  the  suit,  unless  it  is 
otherwise  specially  provided.  The  law,  therefore,  which  is  in  force  when  the 
party  recovers  judgment  must  decide  his  rights  upon  the  question  of  costs. 
(Taylor  v.  Gardner,  4  How.  Pr.  67  ;  S.  C.  2  Code  R.  47  ;  Newton  v.  Sweet,  4  How. 
Pr.  134 ;_  S.  C.  2  Code  R.  61 ;  Seudder  v.  Gori,  3  Rob.  629.) 

The  right  to  disbursements  is  incident  to  the  right  to  costs  ;  and  when  costs 
cannot  be  recovered,  disbursements  cannot.  (Peet  v.  JVarth,  1  Bosw.  653.  See 
also  Belding  v.  ConAiin,  4  How.  Pr.  196  ;   Wheeler  v.  Westgate,  id.  269.) 

In  a  case  where  costs  are  given  to  a  party  by  statute,  the  party's  right  to  them 
is  absolute,  and  the  court  has  no  discretion.  In  such  a  case  the  judgment  will  not 
be  set  aside  because  the  costs  are  inserted  therein  without  any  application  having 
been  first  made  to  the  court.  <(Lultgor  v.  Walters,  64  Barb.  417.)  A  party's 
right  to  costs  of  a  motion  rests  upon.the  order  of  the  court,  not  upon  any  statute ; 
costs  of  motions  being  in  the  discretion  of  the  court.  (Lennox  v.  Eldred,  65 
Barb.  526.) 

In  all  cases  where  a  surrogate  is  authorized  to  award  costs,  he  must  tax  the 
same  at  the  rates  allowed  for  similar  services  in  the  court  of  common  pleas,  in  the 
year  1837.  (Western  v.  Romaine,  1  Bradf.  37;  Wilcox  v.  Smith,  26  Barb.  316.) 
He  has ,  no  authority  to  make  an  arbitrary  allowance  to  counsel,  in  lieu  thereof. 
(Burtis  v.  Dodge,  1  Barb.  Ch.  77,  91 ;  Wilcox  v.  Smith,  supra;  Benin  v.  Patchin, 
25  How.  5;  S.  C.  26  N.  Y.  441.)  Previous  to  the  Revised  Statutes,  the  surrogate 
could  not  award  costs,  in  any  case.  (Schultz  v.  Pulver,  3  Paige,  182  ;  Reid  v. 
Vanderheyden,  5  Cowen,  719.)  The  Code  confers  no  authority  upon  surrogates  to 
award  costs  in  any  case,  in  their  courts.  It  is  only  applicable  to  cases  arising  in 
surrogates'  courts,  after  appeals  have  been  taken  to  the  supreme  court.  (Bevin 
v.  Patchin,  supra.)  An  appeal  from  an  order  of  a  surrogate  appointing  an 
administrator,  is  a  calendar  cause,  and  should  be  so  treated,  in  the  taxation  of 
costs.     (Brockway  v.  Jewett,  16  Barb.  590  ;  Rule  51.) 

The  determination  of  a  suit,  as  it  respects  the  question  of  costs,  is  the  final 
decision  authorizing  a  judgment.  In  the  case  of  a  trial  by  the  court,  it  is  the 
makino-  and  filing  of  the  decision.  In  case  of  a  trial  before  a  referee,  it  is  the 
making  and  delivery  of  the  report.  (Hunt  v.  Middlebrook,  14  How.  Pr.  300.  But 
see  Torry  v.  Hadley,  id.  357,  contra.) 

It  is  not  a  matter  of  course  to  charge  a  petitioner,  upon  whose  application  a 
commission  of  lunacy  is  granted,  with  costs,  although  he  fails  to  obtain  an  inqui- 
sition finding  the  existence  of  the  alleged  lunacy.  Where  the  petitioner  has  pro- 
ceeded in  good  faith,  and  upon  probable  cause,  he  will  not  be  charged  with  costs. 
(Mattel-  of  Giles,  11  Paige,  638.) 

In  partition,  where  the  complainant  causes  litigation,  by  setting  up  an  unfounded 
claim,  he  will  be  charged  with  the  additional  costs  caused  by  such  claim.  (Cran- 
dall  v.  Hoysradt,  1  Sandf.  Ch.  40.) 

Where  the  assignee  or  grantee,  in  a  conveyance  which  is  impeached  on  the 
ground  of  fraud,  instead  of  disclaiming,  puts  in  an  answer  which  requires  the 
complainant  to  reply  and  go  into  proofs  ;  and  it  turns  out  that  the  conveyance  is 
fraudulent,  and  such  assignee  had  direct  or  constructive  notice  of  the  fraud ;  he 
will  be  subjected  to  the  costs  of  the  suit.     (Mead  v.  Phillips,  1  Sandf.  Ch.  83.) 

It  is  a  general  rule  that  the  complainant  in  a  bill  of  discovery  must  pay  the  costs 
of  the  defendant.  The  exception  to  this  rule  is,  where  the  complainant  shows  that 
he  has  applied  to  the  defendant  to  admit  some  fact,  material  to  the  defence  of  the 
complainant,  in  the  suit  at  law,  which  the  defendant  in  the  bill  of  discovery 
refuses  to  admit,  but  which  he  afterwards  admits  by  his  answer  to  the  bill.  (Beas 
v.  Harvey,  2  Barb.  Ch.  448.)     An  application  to  the  defendant's  attorney  however, 
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is  not  sufficient.  (lb.)  Officers  of  a  coloration  who  are  made  parties  to  a  bill 
for  the  purposes  of  discovery,  are  in  respect  to  their  costs,  deemed  a  part  of  the 
corporation,  it  seems.  But  when  the  discovery  obtained  is  used  to  charge  such 
officers  personally,  in  a  supplementary  proceeding-,  they  will  be  allowed  the  costs 
of  their  answer.     (Masters  v.  Rossie  Lead  Mining  Co.  2  Sandf.  Ch.  301.) 

The  death  of  a  party  entitled  to  double  costs  in  an  action,  and  the  substitution 
of  his  representative  as  a  party,  in  his  place,  does  not  change  the  right  to  double 
costs.     (Carpentier  v  Willet,  3  Rob.  700.) 

2.  When"  costs  allowed,  of  couese,  to  the  plaintiff. 

The  Code  specifies  the  cases  in  which  costs  shall  be  allowed,  of  course,  to  the 
plaintiff,  upon  a  recovery.     (  §  304. ) 

The  term  "  prevailing  party,"  in  those  sections  of  the  Code  which  relate  to  costs, 
is  he  who  has  established  his  light  to  costs,  under  the  law.  Where  a  party  com- 
mences an  action,  in  a  court  of  record,  and  recovers  only  §30,  the  defendant  is 
entitled  to  costs.     (Peet  v.  Worth,  1  Bosw.  653.) 

The  words  "for  the  recovery  of  money,"  are  used  in  the  same  sense  in  both 
section  304,  sub.  4,  and  section  308,  of  the  Code,  and  do  not  include  actions  in 
which  relief,  other  than  a  judgment  for  money,  must  be  granted,  to  enable  a 
plaintiff  to  maintain  the  action.  These  words,  as  here  used,  mean  an  action  in 
which  the  plaintiff  merely  seeks  to  recover  a  judgment  for  a  sum  named ;  e.  g\,  a 
creditor's  action  to  reach  certain  property  and  its  proceeds,  and,  failing-  to  find 
them,  to  compel  the  parties  who  have  applied  them  to  their  own  use,  to  account  for 
the  same  and  the  profits,  to  a  receiver,  to  be  applied  by  him  to  the  payment  of 
the  judgment.  This  is  not  one  of  the  actions  specially  named  in  §  308.  (Buchanan 
v.  Morrell,  13  How.  Pr.  296  ;  S.  C.  6  Duer,  638.) 

Where  an  action  is  commenced  against  an  insolvent  partner,  and  the  represent- 
atives of  his  deceased  copartner,  if  the  plaintiff  is  successful,  he  must  have  costs  ; 
and  he  may  also  have  an  allowance.  The  action  does  not  come  within  2  R.  S.  90, 
§  41,  but  is  equitable  in  its  nature,  and  §§  304,  sub.  4,  and 317,  govern.  (Torks  v. 
Peck,  9  How.  Pr.  201.) 

Where  an  action  is  commenced,  in  a  court  of  record,  for  the  balance  of  an 
account,  which  has  been  erroneously  settled,  and  upon  a  re-examination  of  the 
joint  accounts,  now  exceeding  §400,  if  the  plaintiff  recover  even  less  than  §50,  he 
is  entitled  to  costs.     (Gilliland  v.  Campbell,  18  How.  Pr.  177.) 

Where  a  part  of  the  recovery  is  upon  an  offer  of  judgment  as  to  a  part  of  the 
claim,  and  a  litigation  is  had  as  to  the  remainder,  in  which  the  plaintiff  recovers 
less  than  §50,  still  he  is  entitled  to  costs,  if  the  offer  of  judgment  and  the  verdict, 
together,  amount  to  more  than  §50.  (Hoe  v.  Sanborn,  24  How.  26  ;  S.  C.  32  id. 
618,  n.  ;  36  N.  Y.  93  ;  3  Ab.  N.  S.  189.) 

Where  the  plaintiff  has  a  judgment  rendered  in  his  favor  for  an  amount  stipu- 
lated by  the  parties,  he  may  have  costs  in  addition  to  such  sum,  even  though  the 
stipulation  is  silent  as  to  costs.     (Wing  v.  N.  Y.  &  Urie  R.  R.  Co.  1  Hilt.  235.) 
3.  When  allowed,  of  course,  to  defendant. 

The  Code  (§  305)  directs  that  costs  shall  be  allowed,  of  course,  to  the  defendant, 
in  the  actions  mentioned  in  §  304,  unless  the  plaintiff  be  entitled  to  costs  therein. 

It  has  been  held  that  this  section  is  confined  to  the  actions  mentioned  in  section 
304,  which  does  not  apply  to  foreclosure  suits ;  as  is  shown  by  the  language  of 
§  308.     (Gallagher  v.  Kgan,  2  Sandf.  742.) 

Prima  facie,  the  defendant  is  entitled  to  costs  on  the  dismissal  of  an  action.  If 
the  plaintiff  would  escape  this  general  rule,  the  onus  of  proof  lies  with  him  to  show 
that  he  comes  within  some  exception.     (Banta  v.  Marcellus,  2  Barb.  376.) 

In  cases  where  the  plaintiff,  on  a  recovery  of  less  than  §50,  is  under  §  304  of  the 
Code,  precluded  from  recovering  costs,  the  defendantis  entitled  to  costs,  of  course. 
(Landsberger  v.  Magnetic  Telegraph  Co.  8  Ab.  35.)  The  case  of  Kalt  v.  Lignot, 
(2  Ab.  190,)  is  an  authority  to  the  contrary  only  in  case  the  plaintiff's  recovery 
was  reduced  to  less  than  §50  by  a  counterclaim  established  by  the  defendant, 
(lb.  See  Crane  v.  Holcomb,  id.  note;  aff'd,  2  Hilt.  269.) 

In  Trust  v.  Pirsson,  (1  Hilt.  292  ;  S.  C.  3  Ab.  84,)  an  action  to  recover  the 
balance  due  on  a  contract  and  to  enforce  a  lien  therefor,  was  commenced.  No 
lien  was  established,  and  a  verdict  for  one  dollar,  only,  was  recovered.  Held, 
that  the  defendant  was  entitled  to  costs,  it  being  an  action  for  the  recovery  of 
money  only. 

Where  one  of  the  several  defendants  is  an  infant,  the  plaintiff  may,  on  a  proper 
application  to  the  court,  discontinue  as  to  him,  without  costs,  if  it  is  done  before 
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trial.  But  if  the  infant  is  obliged  to  establish  his  infancy,  he  is  entitled  to  costs. 
(Cuylei-  v.  Coats,  10  How.  Pr.  141.)  Where  two  defendants  are  jointly  liable  and 
process  has  been  served  on  one  only,  if  the  one  not  served  moves  that  the  plaintiff 
be  compelled  to  receive  his  answer,  which  sets  up  the  sole  defence  of  infancy,  the 
plaintiff  should  be  allowed  to  discontinue  without  costs  as  to  such  defendant, 
other  than  the  costs  of  the  motion.  (Wellington  v.  Claason,  9  Ab.  175;  S.  C. 
18  How.  Pr.  10;   Waterbury  Leather  Manuf.  Co.  v.  Krause,  9  Ab.  175,  u.) 

"Where  the  complaint  was  dismissed  for  want  of  jurisdiction,  on  the  ground  that 
the  plaintiff  was  a  non-resident,  that  fact  having-  been  disclosed  for  the  first  time 
on  the  trial ;  held,  that  no  order  of  the  court  directing  the  clerk  to  insert  the 
defendant's  costs  in  the  judgment  was  necessary.  (McMahon  v.  Mutual  Benefit 
Life  Ins.  Co.  3  Bosw.  644 ;  S.  C.  8  Ab.  297.  But  see  Harriott  v.  IVeto  Jersey  R. 
R.  etc.  Co.  1  Daly,  377.) 

Where  a  judgment  is  rendered  against  one  of  two  defendants,  in  an  action  on 
the  case,  the  other  being  acquitted,  the  latter  is  entitled  to  a  full  bill  of  costs,  as 
against  the  plaintiff.  It  makes  no  difference  that  such  defendant  had  long  been 
absent  from  the  state,  and  was  not  present  at  the  trial.  (Brown  v.  Bowen,  IB 
How.  Pr.  544.) 

In  Marks  v.  Bard,  (1  Ab.  63,)  seven  defendants  answered,  and  it  was  shown 
on  the  trial,  that  two  of  them  were  not  liable.  Held,  that  the  two  defendants 
stricken  out  were  entitled  to  a  judgment  for  costs. 

Two  defendants  suffered  judgment  by  default,  and  the  third  successfully  de- 
fended; held,  that  he  was  entitled  to  costs.     (Comstock  v.  Bayard,  2  Sandf.  705.) 

Under  the  2d  clause  of  §  306  of  the  Code,  where  several  defendants,  united  in 
interest,  do  not  make  separate  defences,  by  separate  answers,  but  unite  in  a 
general  denial  answer,  and  the  plaintiff  fails  to  recover  judgment  against  all,  such 
as  are  entitled  to  judgment  are  entitled  to  costs  of  course,  under  §  305.  (Zink  v. 
Attenburg,  18  How.Pr.  108.) 

Where  one  of  several  defendants  has,  by  separate  answer,  made  a  separate  de- 
fence, and  is  not  united  in  interest  with  the  others,  although  he  succeeds,  on  the 
trial,  he  is  not  entitled  to  costs  as  of  course,  but  must  apply  to  the  court  therefor. 
But  if  there  is  a  union  of  interest — as  in  an  action  on  a  joint  contract — and  all  the 
defendants  set  up  a  joint  defence,  by  separate  answers,  and  the  case  be  one  of 
those  mentioned  in  §  304  of  the  Code,  then  if  the  plaintiff  does  not  succeed ,  they 
will  be  entitled  to  costs  as  of  course,  under  §  305.  (Williains  v.  Horgan,  13  How. 
Pr.  138;  S.  C.  6  Duer,  658.) 

In  an  action  against  two  defendants  for  the  recovery  of  money,  the  plaintiff 
having  obtained  a  judg-ment  against  one  defendant,  only,  the  other  was  held  to 
be  entitled  to  costs,  as  of  right.     (Corbett  v.  Ward,  3  Bosw.  632.) 

Where  there  is  a  cause  of  action  belonging  to  a  class  of  which  a  justice  of  the 
peace  has  jurisdiction ;  a  verdict  upon  it,  conclusively  establishing  that  the 
plaintiff's  cause  of  action  was  less  than  JS200,  and  therefore  within  the  jurisdiction 
of  a  justice  of  the  peace  ;  and  a  recovery  is  had  for  less  than  $50 ;  the  plaintiff  is 
not  entitled  to  costs.  (Lultgor  v.  Walters,  64  Barb.  417.)  Where  it  is  clear  that 
a  justice's  court  would  have  jurisdiction  of  the  class  of  actions  to  which  the  suit 
belongs,  the  plaintiff  cannot,  by  demanding  over  $200  damages  in  the  supreme 
court,  entitle  himself  to  costs  upon  a  recovery  of  less  than  $50.  (lb.) 
4.  Amoost  op  costs  allowed. 

Section  307  of  the  Code  directs  that  when  costs  are  allowed,  the  amount  shall  be 
as  specified  therein  ;  the  several  services  and  proceedings  occurring  in  the  various 
stages  of  a  cause  and  on  appeal,  being  enumerated,  and  the  compensation  there- 
for fixed. 

Where  a  fee-bill  is  contained  in  the  statute,  the  court  can  exercise  no  discretion- 
ary power  as  to  the  amount  of  the  items  specified  ;  nor  has  it  authority  to  add 
items  for  services  not  specified  in  the  statute.    (Downing  v.  Marshall,  37  N.  Y.  380.) 

A  defendant  is  entitled  to  costs,  under  sub.  2  of  this  section,  if  he  has  retained 
an  attorney;  that  being  a  "proceeding"  in  a  cause,  under  section  307.  (Foster 
v.  Bowen,  1  Code  Rep.  N.  S.  236 ;  Robinson  v.  Taylor,  12  Wend.  191 ;  White  v. 
Smith,  4  Hill,  167.) 

The  provisions  of  the  Code  which  relate  to  costs  on  appeals  are  equally  as 
applicable  to  appeals  in  special  proceedings  as  to  those  taken  in  civil  actions, 
strictly  so-called.  (People  v.  Sturtevant,  3  Duer,  616  ;  S.  C.  9  How.  Pr.  304  ;  12 
N.  Y.  Leg.  Obs.  86.) 

On  appeal  to  the  supreme  court  from  an  order  of  the  county  court,  the  success- 
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ful  party  is  entitled  to  full  costs,  under  subdivision  5  of  §  307,  notwithstanding 
the  appeal  is  from  an  order,  and  not  from  a  judgment.  (Gray  v.  Hannah,  3  Ab. 
N.  S.  183.) 

In  the  court  of  appeals,  all  appeals  stand  on  the  same  footing' ;  and  whether  the 
appeal  be  from  an  order,  or  a  judgment,  if  it  be  dismissed  with  costs,  general 
costs  follow.  (White  v.  Anthony,  23  N.'Y.  164.  See  also  Kanouse  v.  Martin,  2 
Sandf.  739 ;  Webb  v.  Norton,  10  How.  Pr.  117 ;  Peterson  v.  Dickel,  8  Ab.  259.) 
"Where  a  cause  is  before  the  court  of  appeals,  no  term  fees  can  be  taxed  for  a  term 
at  which  the  cause  was  noticed  prior  to  the  filing  of  the  return.  (Reformed  Prot. 
Dutch  Church  v.  Brown,  24  How.  89.) 

The  rule  is  general,  in  the  supreme  court,  that  the  successful  party  is  entitled 
to  his  term  fees,  where  he  attended  the  circuit,  prepared  for  trial,  and  the  cause, 
through  no  default  of  his,  was  not  tried.  (Fisher  v.  Hunter,  15  How.  Pr.  156 ; 
Shufelt  v.  Power,  13  id.  89 ;  Minturn  v.  Main,  2  Sandf.  737.) 

Upon  appeals  to  the  court  of  appeals,  from  orders,  where  costs  are  allowed  by 
the  court,  the  Code  (§  367,  sub.  6)  gives  full  costs.     (Brown  v.  Leigh,  52  N.  Y.  78.) 

Costs  of  appeal  will  be  refused  where  all  the  parties  have  been  unsuccessful  on 
a  cross  appeal.     (Kiah  v.  Qrenier,  1  N.  Y.  Supr.  Ct.  388.) 

In  Hoffman  v.  Barry,  (4  N.  Y.  Supr.  Ct.  253,)  the  following  rales  governing 
costs  on  appeal  are  laid  down  :  1.  Full  costs  are  given  upon  an  appeal  from  an 
order  or  judgment  sustaining  or  overruling  a  demurrer  to  an  entire  pleading, 
when  no  leave  to  plead  anew  is  granted.  2.  Ten  dollars  costs  of  appeal  are  given 
when  the  order  sustains  or  overrules  a  demurrer  to  a  part,  only,  of  a  pleading. 

3.  The  latter  sum  is  also  given,  on  appeal,  where  the  order  sustains  or  overrules 
a  demurrer  to  an  entire  pleading,  but  gives  leave  to  plead  anew,  so  long  as  the 
leave  to  plead  is  in  force  ;  but  if  the  time  to  plead  anew  expires,  and  judgment  is 
entered  for  want  of  a  plea,  on  appeal  from  such  judgment  full  costs  are  allowed. 

4.  When  the  order  is,  or  becomes,  final,  so  as  to  determine  the  rights  of  the  parties 
in  that  action,  full  costs  of  appeal  will  be  given  to  the  prevailing  party,  upon  such, 
appeal.  5.  While  the  order  is  interlocutory,  and  does  not  determine  the  final 
rights  of  the  parties,  it  is  an  order,  and  not  a  judgment,  and  upon  appeal,  ten 
dollars  costs,  only,  will  be  allowed. 

The  same  case  also  decides  that  when,  by  the  order,  liberty  is  given  to  a  party 
to  amend  or  to  demur  over,  the  court  is  at  liberty  to  fix  and  determine  what  costs, 
or  the  amount,  which  must  be  paid  as  a  condition ;  and  this  is  so  whether  such 
condition  be  imposed  by  the  special  term  or  by  the  general  term,  on  appeal. 

In  the  same  case,  the  defendant  appealed  to  the  general  term  from  an  order 
made  at  special  term  overruling  a  demurrer  to  the  complaint,  with  leave  to  the 
defendant  to  answer  on  payment  of  costs.  The  general  term  reversed  this  order, 
with  ten  dollars  costs,  and  the  demurrer  was  sustained,  with  leave  to  the  plaintiff 
to  amend  upon  payment  of  costs  of  demurrer,  and  ten  dollars  costs  of  the  appeal. 
Held  that  a  motion  to  allow  the  defendant  full  costs  on  appeal  should  be  denied. 

The  plaintiff  recovered  judgment  in  a  justice's  court  for  §95  damages  and  costs. 
The  defendant  appealed  to  the  county  court,  stating  in  his  grounds  of  appeal, 
"  that  judgment  should  have  been  more  favorable  to'him  in  this  particular,  to  wit : 
said  judgment  should  not  have  been  for  more  than  $25  damages,  besides  costs." 
The  plaintiff  made  no  offer  to  modify  the  judgment,  and  recovered,  in  the  county 
court,  $49  damages.  Held,  that  the  defendant  was  entitled  to  costs  of  the  appeal. 
(Younghanse  v.  Fingar,  47  N.  Y.  99.) 

Appeals  to  the  court  of  appeals,  from  orders,  are  not  within  the  exceptions  of 
subdivision  5,  of  §  307  of  the  Code.  Where  costs  are  given,  the  successful  party  is, 
under  subdivision  6  of  that  section,  entitled  to  full  costs.  (Brown  v.  Leigh,  50 
N.  Y.  427 ;  S.  C.  52  id.  78.) 

The  costs  of  an  action  are  to  be  taxed  according  to  the  fee  bill  existing  at  the 
time  of  the  verdict,  or  the  dismissal  of  the  complaint ;  and  this  notwithstanding 
proceedings  thereon  are  stayed.     (iScudder  v.  Gfori,  3  Rob.  629.) 
5.  When  an  extra  allowance  may  be  had. 

The  Code  (§  308)  directs  that  in  addition  to  the  allowances  specified  in  §  307, 
there  shall  be  allowed  to  the  plaintiff,  upon  the  recovery  of  judgment  by  him,  in 
any  .action  for  the  partition  of  real  property,  or  for  the  foreclosure  of  a  mortgage,  or 
in  any  action  in  which  a  warrant  of  attachment  has  been  issued,  or  for  an  adjudi- 
cation upon  a  will  or  other  instrument  in  wilting,  and  in  proceedings  to  compel 
the  determination  of  claims  to  real  property,  the  sum  of  ten  per  cent  on  the  re- 
covery, as  specified  in  §  309,  for  any  amount  not  exceeding  $200 ;  an  additional 
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sum  of  five  per  cent  for  any  additional  amount  not  exceeding-  $400 ;  and  an  addi- 
tional sum  of  two  per  cent  for  any  additional  amount  not  exceeding-  §1,000.  And 
in  the  actions  above  named,  if  the  same  shall  be  settled  before  judgment  therein, 
like  allowances  upon  the  amount  paid  or  secured  upon  such  settlement,  at  one- 
half  the  rates  above  specified. 

Section  309  prescribes  the  manner  in  which  the  percentage  shall  be  computed  ; 
and  directs  that  in  difficult  and  extraordinary  cases,  where  a  defence  has  been 
interposed,  or,  in  such  cases,  where  a  trial  has  been  had ;  and  in  actions  or  pro- 
ceeding's for  the  partition  of  real  estate,  the  court  may  also,  in  its  discretion, 
make  a  further  allowance  to  any  party,  not  exceeding  five  per  cent,  upon  the 
amount  of  the  recovery  or  claim,  or  subject-matter  involved.  And  that,  in  an  action 
for  the  foreclosure  of  a  mortgage,  the  court  may  make  a,  like  allowance,  not  ex- 
ceeding- two  and  one-half  per  cent. 

Section  308  contemplates  an  allowance,  in  a  proper  case,  whether  the  action  be 
leg-al  or  equitable  in  its  nature,  or  a  case  where  it  is  partly  legal  and  partly 
equitable.  (Davis  v.  Glean,  14  How.  Pr.  310.)  Where  an  equitable  action  is 
settled  by  the  parties,  before  judgment,  such  terms  as  are  equitable  under  the 
circumstances,  and  as  are  authorized  by  the  Code,  may  be  imposed  by  the 
court ;  e.  g-.,  the  payment  of  a  proper  allowance.  (Barton  v.  Cleveland,  7  Ab. 
339 ;  S.  C.  16  How.  Pr.  364 ;  Pratt  v.  Ramsdell,  7  Ab.  340,  n. ;  S.  C.  16  How. 
Pr.  59.) 

The  statute  (2  P.  S.  553,  §  20)  does  not  apply  to  equitable  actions.  That  is,  in 
a  foreclosure  suit,  it  does  not  apply,  so  as  to  preclude  the  plaintiff,  if  he  refuses 
to  accept  the  amount  tendered,  from  obtaining  an  allowance.  (New  York  Fire, 
etc.  Ins.  Co.  v.  Burr-ell,  9  How.  Pr.  398 ;  S.  C.  12  N.  Y.  Leg.  Obs.  252 ;  Connecticut 
River  Banking  Co.  v.  Voorliies,  3  Ab.  173 ;  Pratt  v.  Ramsdell,  7  id.  340,  u.  ; 
S.  C.  16  How.  Pr.  59.) 

In  all  actions  prosecuted  by  attachment  against  non-resident  debtors,  the  allow- 
ance of  a  percentage,  by  way  of  additional  costs,  may  be  made.  (Woodward  v. 
G-rier,  2  Code  Rep.  13.)  And  this  whether  or  not  any  property  has  been  attached. 
(Jackson  v.  Figaniere,  15  How.  Pr.  224.)  In  Brown  v.  Safeguard  Ins.  Co.  (7  Ab. 
345,)  a  warrant  of  attachment  having  been  issued,  the  parties,  before  the  cause 
was  at  issue,  agreed  upon  a  settlement,  the  plaintiffs  agreeing  to  discontinue,  pro- 
vided the  costs  of  their  attorneys  should  be  paid.  Held,  that  the  costs  to  be  paid 
included  a  full  allowance  under  §§  308  and  309  of  the  Code. 

An  allowance  is  to  be  refused  in  doubtful  cases.  (Gould  v.  Chapin,  4  How.  Pr. 
185  ;  S.  C.  2  Code  R.  107.) 

The  words  "  proceeding  to  compel  the  detei-mination  of  claims  to  real  estate,'' 
in  §  308  of  the  Code,  refer  only  to  the  special  proceedings  authorized  by  the 
Revised  Statutes,  2  R.  S.  312.     (Bridges  v.  Miller,  2  Duer,  683.) 

The  only  court  that  can  grant  an  additional  allowance  is  the  court  of  original 
jurisdiction.  ( Wolfe  v.  Van  Nostrand,  2  N.  Y.  570  ;  S.  C.  4  How.  Pr.  208 ;  2  Code 
R.  130.)  But,  by  the  act  of  1858,  the  court  of  appeals  is  authorized  to  grant  an 
additional  allowance.     (Laws  of  1858,  ch.  306,  §  11,  sub.  6.) 

It  is  not  necessary  to  move  the  court,  in  order  to  obtain  the  allowance  provided 
for  by  §  30S  of  the  Code.  It  is  made  definite  and  certain,  and  attaches,  as  a  fixed 
right,  to  the  party  upon  the  recovery  of  judgment.  (Hunt  v.  Middlebrook,  14 
How.  Pr.  300.)  The  limitation  of  the  amount  of  the  allowance  is  for  the  benefit  of 
the  unsuccessful  party.  But  any  person  may  waive  the  benefit  of  any  rule  the 
law  has  established  for  his  protection.     (Dresser  v.  Jennings,  3  Ab.  240.) 

Section  308  gives  an  allowance  only  on  the  recovery  of  judgment.  If  no  judg- 
ment is  recovered,  there  can  be  no  allowance.  (Bostwick  v.  Tioga  R.  R.  Co.  17 
How.  Pr.  456.     See  also  Wilkinson  v.  Tiffany,  7  Ab.  98.) 

In  the  actions  mentioned  in  that  section  the  court  has  no  discretion ;  and  no 
allowance  other  than  that  prescribed  therein  can  be  given.  And  it  can  only  be 
given  to  the  plaintiff.  ( Williams  v.  Hernon,  13  Ab.  297.  See  Downing  v.  Mar- 
shall, 37  N.  Y.  380.) 

In  determining  whether  an  allowance  should  be  made,  under  §  308,  each  case 
must  necessarily  depend  upon  its  own  peculiar  features  and  circumstances.  ]N  o 
rule  can  well  be  established  to  aid  the  court  in  the  exercise  of  its  discretion. 
(Sackett  v.  Ball,  4  How.  Pr.  71 ;  S.  C.  2  Code  R.  47.) 

The  supreme  court  has  no  power,  either  at  special  term,  or  at  general  term,  on 
appeal,  to  allow  extra  costs  under  §  309  of  the  Code,  on  the  trial  of  a  feigned  issue 
made  up  to  try  the  question  of  the  validity  or  execution  of  a  will,  under  the  pro- 
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visions  of  the  Revised  Statutes,  3  R.  S.  5th  ed.  150,  §§  71  to  78.  (Burritt  v. 
Silliman,  24  How.  Pr.  337.)  Under  that  section,  the  plaintiff  is  not  entitled  to  tax 
an  extra  allowance,  on  a  tender  of  the  debt  and  costs,  made  before  judgment. 
(Brace  v.  Beatty,  7  Ab.  445.)  The  provisions  of  that  section  are  not  applicable 
to  an  action  for  an  adjudication  upon  a,  will.  (Downing  v.  Marshall,  37  N.  Y. 
380.) 

On  appeal  from  a  surrogate 's  court,  an  extra  allowance  of  costs  is  proper,  under 
§  309  of  the  Code,  since  the  amendment  of  1862.  The  determination  of  such  an 
appeal  constitutes  a  trial,  within  the  meaning-  of  the  section.  For  all  purposes  of 
costs,  it  is  an  action  at  issue  on  a  question  of  law.  (Seguine  v.  Seguine,  3  Ab.  N. 
S.  442;  S.  C.  34  How.  627.) 

In  a  proper  case  for  the  application  for  an  extra  allowance,  all  litigation  should 
be  ended,  before  it  is  made.  (Powers  v.  Wolcott,  12  How.  Pr.  565.)  After  judg- 
ment on  appeal,  it  is  too  late  to  apply  to  the  general  term.  ( Van  Rensselaer  v. 
Kidd,  5  How.  Pr.  242 ;  S.  C.  3  Code  R.  224.  See  also  Wolfe  v.  Van  Nostrand,  2 
N.  Y.  570  ;  Osborne  v.  Betts,  8  How.  Pr.  31.)  The  application  should  be  made  at 
the  coming  in  of  the  verdict  or  report  of  the  referee.  It  should  not  be  later 
than  the  end  of  the  term  at  which  the  trial  was  had.  (Flint  v.  Richardson,  2 
Code  R.  80.)  After  judgment  has  been  entered,  it  is  too  late  to  apply  for  an 
allowance  in  addition  to  costs.  (Martin  v.  McCorvnick,  3  Sandf.  755  ;  S.  C.  1  Code 
Rep.  N.  S.  214  ;  Clarke  v.  City  of  Rochester,  29  How.  97  ;  S.  C.  affirmed,  34  N.  Y. 
355  ;  30  How.  101.  '  But  see  Beals  v.  Benjamin,  29  id.  101,  503.)  Yet,  in  Saratoga, 
etc.  R.  R.  Co.  v.  McCoy,  (9  How.  Pr.  301,)  where,  about  two  months  after  a  trial 
was  had,  at  the  circuit,  a  motion  was  made,  at  special  term,  for  an  extra  allow- 
ance, it  was  held,  that  the  delay  was  no  waiver  of  the  right  to  move ;  and  an 
allowance  was  made. 

Where  a  motion  is  made,  for  an  extra  allowance,  under  §  309,  the  grounds  on 
which  the  allowance  is  asked  must  be  set  forth  in  the  motion  papers.  The  reason 
is,  that  such  allowances  may  be  appealed  from  :  and  it  is  necessary  that  the  facts 
on  which  they  were  granted  should  be  presented  in  such  a  form  as  will  enable  the 
court  on  appeal,  to  determine  whether  or  not  it  was  proper  to  allow  them.  An 
order  granted  on  improper  papers  will  be  reversed,  on  appeal.  (G-ori  v.  /Smith, 
3  Ab.  N.  S.  51 ;  S.  C.  6  Rob.  563.) 

The  application  must  be  made  on  affidavits  setting  forth  some  specific  facts, 
such  as  moneys  actually  expended,  or  liabilities  incurred ;  or  time  or  labor  con- 
sumed by  the  party,  his  counsel  or  servants ;  the  time  consumed  on  the  trial ;  the 
number  of  trials  and  postponements,  and  of  arguments  at  general  term;  and 
whether  there  was  a  long  account  involved,  or  a  reference  had.     (lb.) 

The  application  should  be  made  in  the  county  wherein  the  judgment  is  rendered  ; 
unless  some  special  reasons  exist  for  making  the  application  elsewhere.  (JSiver 
v.  Rossman,  5  How.  Pr.  153 ;  S.  C.  3  Code  Rep.  192.)  And  it  can  only  be  made 
to  the  court  before  which  the  trial  is  had,  or  the  judgment  rendered.  (Rule  56, 
Supreme  Court.)  The  terms  of  the  rule,  that  the  application  must  be  made  to 
the  court  before  which  the  trial  is  had,  or  the  judgment  rendered,  must  be  con- 
strued to  exclude  appellate  courts  only,  and  not  to  restrict  the  hearing  of  the 
motion  to  the  individual  judge  before  whom  the  action  was  tried.     (Gfori  v.  Smith, 

3  Ab.  N.  S.  51 ;  S.  C.  6  Rob.  563.)  An  order  made  at  chambers  is  always  made 
during  the  term  of  the  court ;  as  a  special  term  is  always  held  during  the  hours 
of  attending  at  chambers.     (Main  v.  Pope,  16  How.  Pr.  271.) 

A  motion  for  an  extra  allowance  in  an  action  against  executors,  is  premature  if 
made  before  the  right  to  recover  the  ordinary  taxable  costs,  in  the  action  has 
been  determined.  (Mersereau  v.  Ryerss,  12  How.  Pr.  300.)  But  it  seems  that  it 
is  proper  to  unite  in  one  motion  the  application  for  costs,  and  an  application  for 
an  extra  allowance  ;  and  that  it  may  be  done  on  the  same  papers.     (lb.) 

An  application  of  this  nature  cannot  be  made  to  a  referee.     (Sackett  v.  Ball, 

4  How.  Pr.  71 ;  S.  C.  2  Code  R.  47 ;   Howe  v.  Muir,  4  id.  252 ;  Niver  v.  Rossman, 

5  How.  Pr.  153;  S.  C.  3  Code  R.  192.)  Where  the  trial  is  before  a  referee,  the 
party  making  the  application  to  the  court  must  be  furnished  with  an  affidavit 
setting  forth  the  facts,  in  order  that  the  court  may  judge  of  the  proper  amount  to 
be  allowed.  The  affidavit  should  be  made  by  the  referee,  and  not  by  the  party. 
A  mere  certificate  of  the  referee,  that  in  his  opinion  the  case  comes  within  §  309, 
will  not  suffice.  (Sackett  v.  Ball,  supra ;  Gfould  v.  Chapin,  4  How.  Pr.  185  ;  S.  C. 
2  Code  R.  107  ;  Main  v.  Pope,  16  How.  Pr.  271.) 

As  to  the  place  of  the  application,  the  rule  is  the  same,  whether  the  cause  was 
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heard  by  the  court,  or  by  a  referee.  (Sprang  v.  Snyder,  1  Code  Rep.  N.  S.  178 ; 
S.  C.  6  How.  Pr.  11 ;  Niver  v.  Rossman,  5  How.  Pr.  153.) 

Notice  of  the  application  is  not  necessary  where  the  judge  who  tries  the  cause 
makes  the  order  at  the  same  term ;  nor  need  the  party  against  whom  it  is  made 
be  present  in  court.  (Mitchell  v.  Hall,  7  How.  Pr.  490  ;  Van  Rensselaer  v.  Kidd, 
5  id.  242 ;  S.  C.  3  Code  R.  224.)  If,  however,  the  order  is  not  then  made,  due 
notice  must  be  given,  under  §  311  of  the  Code.  (Mann  v.  Tyler,  6  How.  Pr.  235 ; 
Saratoga,  etc.  R.  R.  Co.  v.  McCoy,  9  id.  339 ;  Niver  v.  Rossman,  3  Code  R.  192 ; 
S.  C.  5  How.  Pr.  153;  Howe  v.  Muh;  3  Code  R.  21 ;  S.  C.  4  How.  Pr.  252.) 

The  law  in  force  at  the  time  the  last  verdict  is  rendered,  in  the  controversy, 
governs  the-  costs  and  allowances.  (Jones  v.  Underwood,  18  How.  Pr.  532 ; 
Jackett  v.  Judd,  id.  385.) 

"When  the  plaintiff  voluntarily  submits  to  a  nonsuit,  after  evidence,  or  volun- 
tarily discontinues,  (the  cause  being  on  the  calendar,)  it  cannot  be  objected  that 
there  has  been  no  trial.  (Allaire  v.  Lee,  4  Duer,  609  ;  S.  C.  1  Ab.  125  ;  Danen- 
hover  v.  March,  4  id.  254;    Woods  v.  Illinois  Central  R.  R.  Co.  20  How.  285.) 

A  long  trial  does  not,  of  itself,  constitute  the  case  "a  difficult  and  extra- 
ordinary" one.  (Sands  v.  Sands,  6  How.  Pr.  453;  Dexter  v.  Gardner,  1  Code 
Rep.  N.  S.  80 ;  S.  C.  5  How.  Pr.  417 ;  Howard  v.  Rome,  etc.  Plank  Road  Co.  4  id. 
416  ;  S.  C.  3  Code  R.  41 ;  Fox  v.  Fox,  22  How.  Pr.  453.) 

The  motive  of  a  plaintiff  in  purchasing  the  subject  of  the  suit ;  e.  g.  buying  a 
note  in  order  to  sue  upon  it,  is  no  ground  for  giving  an  extra  allowance  of  costs. 
(Burnett  v.  Westfall,  15  How.  Pr.  420,  425.) 

Costs  of  motion  for  an  extra  allowance  are  not  allowed.  (Schwartz  v.  Pough- 
keepsie  Mut.  Fire.  his.  Co.  10  How.  Pr.  93;  Dickson  v.  McElwain,  7  id.  140.) 

The  court  may,  in  its  discretion,  allow  any  amount  that  the  circumstances 
warrant,  within  the  statutory  limit.     (Union  Bank  v.  Mott,  13  Ab.  247.) 

A  proper  basis  for  computing  the  percentage  authorized  by  j)  309  of  the  Code, 
is  the  value  of  the  property  to  be  directly  affected  by  the  result  of  the  action ; 
e.  g.  as  wheye  the  action  was  brought  to  restrain  the  defendants  from  discontinu- 
ing and  removing  a  railroad.     (People  v.  Albany  &  Vermont  R.  R.  Co.  16  Ab.  465.) 

It  is  only  when  the  defendant  recovers  j  udgment,  that  the  allowance  awarded 
to  the  prevailing  party  can  be  computed  upon  the  sum  claimed.  ( Wilkinson  v. 
Tiffany,  4  Ab.  98.)  The  power  of  the  court  to  grant  an  allowance  to  the 
plaintiff  is  limited  to  an  award  of  ten  per  cent  upon  the  amount  of  his  recovery, 
(lb.) 

"Where  a  party,  by  the  final  jtidgment,  does  not  recover  general  costs,  but  costs 
of  the  appeals,  only,  he  is  not  entitled  to  an  additional  allowance.  (Savage  v. 
Allen,  2  N.  Y.  Supr.  Ct.  474.) 

An  appeal  was  taken,  to  the  general  term,  from  a  decree  of  the  surrogate, 
admitting  a  will  to  probate.  The  general  term  afm-med  the  decree,  and  its  judg- 
ment was  affirmed  by  the  court  of  appeals,  which  directed  the  costs  of  all  parties 
to  be  paid  out  of  the  estate.  After  the  decision  in  the  supreme  court,  the  surro- 
gate allowed  the  contestant's  attorney  §1,000  ;  and  after  the  final  decision,  the 
special  term  made  a  further  allowance  of  ?1,000,  above  the  taxable  costs.  Held, 
that  the  special  term  had  power  to  make  the  allowance.  (D-upuy  v.  Wurtz,  3 
N.  Y.  Supr.  Ct.  113.)  In  ordinary  cases,  appellate  courts  cannot  grant  an  extra 
allowance.  But  on  an  appeal  from  a  decree  of  a  surrogate,  the  supreme  court  is, 
by  §  318  of  the  Code,  made  the  court  of  original  jurisdiction,  for  the  purposes  of 
costs.     (lb.) 

In  an  action  brought  for  the  purpose  of  having  certain  deeds  of  lands  worth 
$30,000  declared  to  be  mortgages,  and  that  the  defendant  held  the  title  as  trustee, 
the  referee  found  against  the  plaintiffs,  and  reported  that  the  deeds  were  absolute 
and  vested  the  fee  in  the  defendant,  free  of  any  trust  or  condition.  On  a  motion 
by  the  defendant  for  an  additional  allowance ;  held,  1.  That  the  case  came  within 
the  provisions  of  §  309  of  the  Code,  as  it  now  stands  amended.  2.  That  the  basis 
of  estimate  was  the  value  of  the  property  directly  affected  by  the  judgment ;  that 
being  the  "subject-matter  involved."  (Burke v.  Candee,  63  Barb.  552.)  An  addi- 
tional allowance  is  made  by  way  of  an  indemnity  to  the  party  succeeding  in  the 
litigation.  (lb.)  The  court  must  fix  the  amount  to  be  allowed,  subject  to. the 
limitation  in  the  statute,  that  the  amount  shall  not  exceed  five  per  cent  "on  the 
amount  of  the  recovery  or  claim,  or  subject-matter  involved  :"  the  sum  will  depend 
upon  the  proper  deductions  from  the  proofs  submitted,  as  to  the  indemnity  needed 
for  actual  expenses  in  the  action,  necessarily  or  reasonably  incurred  beyond  the 
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taxable  costs  allowed  by  statute  to  the  prevailing  party.  (lb. )  Where  the  value 
of  the  property  sought  to  be  affected  by  the  judgment  was  $30,000,  and  the  law 
of  trusts  and  trustees  was  involved  in,  and  considered  in  connection  with,  the 
evidence,  at  the  hearing  and  upon.the  argument  of  the  cause ;  the  trial  before  the 
referee  continued  thirty  days ;  a  large  number  of  witnesses  were  examined,  and 
numerous  pieces  of  documentary  evidence  and  private  writings  were  produced 
and  examined  ;  and  besides  the  time  so  occupied  before  the  referee,  the  counsel 
spent  about  the  same  number  of  days  in  preparing  the  cause  for  trial ;  and  the 
fees  of  the  referee  were  §875  ;  held,  that  this  was  a  case  both  "  extraordinary  "  and 
"difficult"  in  its  features,  within  the  section  of  the  Code  permitting  a  further 
allowance  to  be  made  to  the  prevailing  party.     (lb.) 

The  claim,  on  the  amount  of  which  a  percentage  may  be  allowed,  under  §  309 
of  the  Code,  is  the  sum  which  the  plaintiff  states  in  his  complaint  as  being  the 
amount  which  he  seeks  to  recover.  If  no  sum  is  mentioned  in  the  complaint,  but 
the  plaintiff  merely  seeks  and  asks  for  such  sum  as  may  be  found  due  him  on  an 
accounting,  there  are,  in  that  aspect,  no  data  for  computing  the  percentage. 
(Coleman  v.  Chauncey,  7  Rob.  578.)  The  "subject-matter  involved,"  within  the 
meaning  of  that  section,  is  that  which  is  to  be  directly  affected  by  the  action.  (lb.) 
"Where  the  "  subject-matter"  to  be  directly  affected  by  the  action  was  an  aliquot 
part  of  the  profits  made  by  the  defendants  out  of  the  transaction  alleged  in  the 
complaint ;  and  the  liability  of  the  defendant  to  pay  such  proportion  of  the  profits 
constituted  the  dispute  between  the  parties ;  and  the  amount  of  such  proportion 
was  the  only  "  amount  involved  ;"  held,  that  there  having  being  no  recovery,  there 
were  no  data  upon  which  to  fix  that  amount,  so  that  the  percentage  could  be  cal- 
culated,    (lb.) 

6.    INTEREST   ON    REPORT    OR    VERDICT,  WHEN   ALLOWED. 

"When  the  judgment  is  for  the  recovery  of  money,  interest  from  the  time  of  the 
verdict  or  report,  until  judgment  be  finally  entered,  shall  be  computed  by  the 
clerk,  and  added  to  the  costs  of  the  party  entitled  thereto.     (Code,  §  310.) 

The  statute  of  1869  provides  that  it  shall  be  lawful  for  any  party  to  a  suit,  who 
shall  have  obtained  a  verdict  or  a  report  of  referees  in  his  favor,  to  tax  interest 
upon  the  amount  of  such  verdict  or  report,  as' costs,  from  the  time  of  the  obtain- 
ing of  the  same  to  the  time  of  perfecting  judgment  therein.  And  whenever  money 
paid  out  shall  have  been  directed  to  be  refunded  or  repaid,  such  direction  shall, 
unless  otherwise  expressed,  be  deemed  to  include  lawful  interest.  (Laws  of  1869, 
ch.  807.) 

"When  a  clerk  is  authorized  to  compute  interest  on  the  report  of  a  referee,  under 
§  310  of  the  Code,  such  interest  should  be  computed  from  the  time  of  making  the 
report,  and  not  from  its  date.  (Fuller  v.  Squire,  8  How.  Pr.  121.)  "When  interest 
is  allowed  on  verdict,  it  forms  no  part  of  the  recovery  for  damages  ;  it  must  be 
taxed  as  costs.     (Troy  City  Bank  v.  Gh-ant,  1  How  Pr.  135.) 

"When  an  action  is  founded  on  contract,  bearing  interest,  if  the  judgment  re- 
covered is  delayed  by  the  party  defeated,  the  other  party  is  entitled  to  interest 
on  his  verdict  until  the  time  of  taxing  the  costs.  (Vredenburgh.  v.  Hallett,  1  John. 
Cas.  27;  People  v.  Gaine,  1  John.  343;  Lord  v.  Mayor,  etc.  of  New  York,  3  Hill, 
430,  n.)  "When  there  is  partial  delay  by  each  party,  the  plaintiff,  on  recovering, 
can  have  interest  only  during  the  delay  caused  by  the  defendant.  (Bull  v.  Ket- 
chum,  2  Denio,  18S.) 

The  statute  allowing  interest  to  be  taxed  as  costs,  does  not  entitle  the  plaintiff 
to  retain  his  judgment  as  to  the  whole  interest,  after  the  judgment  has  been  modi- 
fied, on  appeal,  by  reducing  the  principal  recovery.  (Mann  v.  iV.  T.  Cent,  etc 
R.  R.  Co.  12  Ab.  N.  S.  380.) 

On  appeal  from  an  inferior  court  to  the  supreme  court,  and  an  affirmance  of  the 
judgment  recovered  by  the  plaintiff  below,  it  is  proper  to  tax,  as  costs  on  appeal, 
the  interest  on  the  judgment  below,  from  its  recovery,  until  judgment  of  affirm- 
ance.    (Buck  v.  City  of  Loekport,  43  How.  283.) 

7.  Inserting  costs  in  judgment.     Adjustment  op  costs. 

Section  311  of  the  Code  directs  that  the  clerk  shall  insert  in  the  entry  of  judg- 
ment, on  the  application  of  the  prevailing  party,  upon  five  days'  notice  to  the 
other,  except  when  the  attorneys  reside  in  the  same  city,  village  or  town,  and 
then  upon  two  days'  notice,  the  sum  of  the  allowances  for  costs  as  provided  by 
the  Code,  the  necessary  disbursements,  including-  the  fees  of  officers  allowed  by 
law,  the  fees  of  witnesses,  the  reasonable  compensation  of  commissioners  in  taking 
depositions,  the  fees  of  referees,  and  the  expense  of  printing  the  papers  for  any 
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hearing-  when  required  by  a  rule  of  the  court.  The  disbursements  shall  be  stated 
m  detail,  and  verified  by  affidavit.  A  copy  of  the  items  of  the  costs  and  disburse- 
ments shall  be  served,  with  a  notice  of  adjustment. 

Whenever  it  shall  be  necessary  to  adjust  costs  in  any  interlocutory  proceeding 
in  an  action,  or  in  any  special  proceedings,  the  same  shall  be  adjusted  by  the  judge 
before  whom  the  same  may  be  heard,  or  the  court  before  which  the  same  may  be 
decided  or  pending;  or  in  such  other  manner  as  the  judge  or  court  may  direct.  (lb.) 
In  a  case  where  costs  are  given  to  a  party  by  statute,  the  party's  right  to  them 
is  absolute,  and  the  court  has  no  discretion.  Hence  a  judgment  will  not  be  set 
aside  because  the  costs  are  inserted  therein  without  any  application  having  been 
first  made  to  the  court.     (Luttgor  v.  Walters,  64  Barb.  417.) 

If  notice  of  adjustment  of  costs  is  served  by  mail,  doable  time  is  required,  as 
in  other  cases  of  service  in  that  manner.  (Van  Sant.  Eq.  Pr.  603 ;  Code,  §  412.) 
The  notice  must  be  served  upon  every  defendant  who  has  appeared  in  the  action, 
whether  he  has  taken  any  steps  to  defend  the  same  or  not.  (Elson  v.  Eanitable 
Ins.  Co.  2  Code  R.  30.) 

Disbursements  cannot  be  recovered  where  costs  cannot.  They  are  a  part  of  the 
costs.  Costs  include  disbursements.  (Peet  v.  Wartti,  1  Bosw.  653 ;  Beldino  v 
Conklin,  4  How.  Pr.  196  ;  S.  C.  2  Code  R.  112  ;  Wheeler  v.  Westgate,  4  How.  Pr. 
269 ;  Keating  v.  Anthony,  1  Code  Rep.  N.  S.  233  ;  Newton  v.  Sweet,  4  How.  Pr. 
134 ;  S.  C.  2  Code  R.  61  ;  Taylor  v.  Gardner,  4  How.  Pr.  67 ;  S.  C.  2  Code  R.  47.) 
No  counsel  or  attorney,  in  any  cause,  shall  be  allowed  any  fee  for  attending  as 
a  witness  in  such  cause.  (2  R.  S.  65,  §  15 ;  2  Edm.  St.  671.)  But  if  a  person 
attends  in  good  faith,  as  a  witness,  and  is  retained  as  counsel  after  he  arrives  at 
the  circuit,  his  fees  are  taxable,  (Reynold?  v.  Wan-en,  7  Hill,  144.)  And  an 
attorney  may  charge  a  per  diem  allowance  for  the  day  on  which  he  was  sworn, 
but  not  for  mileage.     (Taaks  v.  Schmidt,  25  How.  341.) 

When  a  party  attends  and  testifies  in  his  own  behalf,  as  a  witness,  he  cannot 
have  witness  fees.  (Steere  v.  Miller,  30  How.  Pr.  7  ;  Cornell  v.  Potter,  15  id.  278 ; 
Case  v.  Price,  17  id.  348 ;  Perry  v.  Livingston,  6  id.  404 ;  Logan  v.  Thomas,  11 
id.  160  ;  contra,  Rogers  v.  Chamhei-lain,  7  Ab.  452  ;  Querissle  v.  Hilliard,  3  id.  31 ; 
Logan  v.  Brooks,  8  id.  127;  Taaks  v.  Schmidt,  25  How.  340;  Banna  v.  Dexter, 
15  Ab.  135  ;  Van  Dnsen  v.  Bissell,  29  How.  481;  Bronner  v.  Frauenthal,  20  id. 
355  ;  S.  C.  12  Ab.  183.)  But  when  a  party  is  made  a  witness  by  his  adversary, 
he  is  entitled  to  fees  as  »  witness,  and  need  not  testify  if  they  are  not  paid. 
(Heiolett  v.  Brown,  1  Bosw.  655  ;  S.  C.  7  Ab.  74.)  One  party  may  be  a  witness 
for  his  co-partv,  and  as  such  may  have  his  witness  fees.  ( Walker  v.  Russell,  7 
Ab.  452,  n.  ;  S.  C.  16  How.  Pr.  91.) 

If  a  party  gives  notice  of  appearance,  he  is  entitled  to  notice  of  adjustment. 
(Elson  v.  New  York  Equitable  Ins.  Co.  2  Code  R.  30  ;  S.  C.  2  Sandf.  654.)  Where 
due  notice  of  adjustment  is  given,  for  a  day  specified,  and  the  opposite  party  does 
not  attend,  and  the  costs  are  not  adjusted,  no  new  notice  of  adjustment  need  be 
given.  (Cooper  v.  Astor,  1  John.  Cas.  32  ;  Gra.  Pr.  2d  ed.  33S.)  Where  a  party 
swears  positively,  that  no  notice  has  been  received,  the  party  professing  to  have 
given  it  must  show  the  time  and  manner  of  service.  ( Van  Wyek  v.  Rei.d,  10  How. 
Pr.  366.) 

The  proper  method  of  obtaining  a  review  of  the  adjustment  of  costs  is  by  motion 
at  special  term.  (3  Code  R.  24.)  Where  illegal  costs  are  allowed,  and  the  special 
term  refuses  to  correct  the  adjustment,  an  appeal  to  the  general  term  lies.  (Sluy- 
'  ter  v.  Smith,  2  Bosw.  673.)  The  acts  of  a  clerk,  in  adjusting  and  settling  the 
amount  of  costs,  are  not  necessarily  final  and  conclusive,  because  no  review  is 
expressly  given  in  the  act.  The  coui't  has.  as  one  of  its  incidental  powers,  the 
right  to  control  the  legal  acts,  and  compel  a  performance  of  the  legal  duty,  of  all 
its  inferior  officers.  And  the  exercise  of  this  power  is  peculiarly  necessary  in  the 
formal  and  proper  entry  of  a  judgment.  (  Whipple  v.  Williams,  4  How.  Pr.  28.) 
Where  the  clerk  of  a  county  court  has  erroneously  adjusted  the  costs,  the  proper 
remedy  is  by  a  motion  to  that  court,  in  the  nature  of  an  appeal  from  the  decision 
of  the  clerk  ;  not  by  an  appeal  from  thejudgment  of  the  court.  (Beattie  v.  Qua, 
15  Barb.  132.) 

Where  a  re-taxation  is  desired,  the  party  must  move  without  delay.  (People  ex 
rel.  Lwnley  v.  Lewis,  28  How.  159,  470 ;  S.  C.  33  How.  619.)  It  is  too  late  to 
move  for  a  re-adjustment,  after  the  costs  have  been  paid.  (Scliermerhorn  v .  Van 
Voast,  5  How.  P.  458  ;  S.  C.  1  Code  Rep.  N.  S.  400  ;  Dresser  v.  Wickes,  2  Ab.  460 ; 
Collomb  v.  Caldwell,  1  Code  Rep.  N.  S.  41 ;  S.  C.  5  How.  Pr.  336.)    Unless  the 
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items  in  a  bill  of  costs  are  objected  to  before  the  taxing  officer,  they  cannot  be  ■ 
considered,   on  the   re-adjustment.     (Cuyler  v.    Coates,   10   How.   Pr.   141.)     A 
general  objection,  to  the  whole  bill,  will  not  suffice,     (lb.) 

The  clerk  is  the  only  officer  authorized  to  tax  costs  ;  and  his  authority  is  limited 
to  the  costs  upon  the  entry  of  the  judgment.  If  a  judge  at  chambers  taxes  or 
adjusts  costs  it  is  a  nullity.  ( Van  Schaick  v.  Winne,  8  How.  Pr.  5  ;  Nellis  v.  Be 
Forrest,  6  id.  413.)  A  judge  has  no  power  to  adjust  costs,  in  the  first  instance, 
except  for  interlocutory  purposes.     (Hanna  v.  Dexter,  15  Ab.  135.) 

The  clerk  is  authorized  to  adjust  costs  only  on  the  entry  of  final  judgment  in 
the  action.  This  is  the  rule  under  the  Code.  (Morrison  v.  Ide,  4  How.  Pr.  304 ; 
S.  C.  3  Code  R.  27  ;  Nellis  v.  He  Forrest,  6  How.  Pr.  413 ;  Mitchell  v.  Wester- 
velt,  id.  265.)  All  charges  which,  in  his  judgment,  have  been  unnecessarily 
incurred  should  be  stricken  out ;  even  though  they  are  not  objected  to.  (Belcling 
v.  Concklin,  4  How.  Pr.  196 ;  S.  C.  2  Code  R.  112 ;  Stimson  v.  Huggins,  16  Barb. 
658  ;  S.  C.  9  How.  Pr.  86.) 

By  the  words  "  prevailing  party,"  in  §  311  of  the  Code,  must  be  understood 
that  party  whose  light  to  costs  has  prevailed.  (Johnson  v.  Sagar,  10  How.  Pr. 
552  ;  Peet  v.  Worth,  1  Bosw.  653.) 

Bringing  an  appeal,  and  giving  security  will  not  prevent  the  taxation  of  costs. 
(Curtis  v.  Leavitt,  1  Ab.  118  ;  S.  C.  19  Barb.  530.) 

"When  the  clerk  has  before  him,  on  taxation,  the  minutes  kept  by  the  deputy 
clerk,  together  with  affidavit  that  the  court  ordered  an  allowance  to  be  made  to  a 
party,  that  is  sufficient,  without  any  written  order,  to  authorize  him  to  insert  such 
allowance  in  the  judgment.     (8mith\.-  Coe,  7  Rob.  477.) 

In  an  action  in  which  double  costs  are  given  by  statute,  it  is  not  necessary  to 
award  them,  in  a  judgment  by  the  court  of  appeals,  affirming  a  judgment  of  the 
court  below,  in  order  to  entitle  the  successful  party  to  them,  on  appeal.  The 
officer  who  adjusts  the  costs  is  bound  to  tax  such  costs  as  double  ;  and  the  court 
below  may  either  order  him  to  do  so,  or,  on  appeal,  correct  his  adjustment  of 
them,  in  that  respect.     (Carpentier  v.  Willet,  2  Rob.  700.) 

8.  Clekk's  fees. 

Section  312  of  the  Code  specifies  the  fees  which  the  clerk  shall  receive,  for  the 
services  therein  mentioned ;  and  declares  that  he  shall  receive  no  other  fee,  for 
any  services  whatever,  in  a  civil  action,  except  for  copies  of  papers,  at  the  rate 
of  five  cents  for  every  hundred  words. 

The  fee  bill  as  provided  for  in  the  Revised  Statutes,  is  repealed,  in  all  its  pro- 
visions relating  to  the  clerk's  fees.  (People  ex  rel.  Williams  v.  Supervisors  of 
Monroe,  15  How.  Pr.  225.) 

9.  Referee's  fees. 

The  fees  of  referees  shall  be  three  dollars  to  each,  for  every  day  spent  in  the 
business  of  the  reference  ;  but  the  parties  may  agree,  in  writing,  upon  any  other 
rate  of  compensation .     (Code,  §  313.) 

A  referee  appointed  to  sell,  in  an  action  for  foreclosure,  is  entitled  to  only  the 
same  compensation  allowed  by  law  to  a  sheriff  for  the  performance  of  a  similar 
duty.  (Irines  v.  Purcell,  2  N.  Y.  Supr,  Ct.  538.)  An  order  made  at  special  term, 
on  a  summary  application  after  judgment,  allowed  $100  to  a  referee  appointed  to 
sell  the  premises  in  such  an  action.  Held,  that  it  charged  the  owner  of  the  equity 
of  redemption  with  a  greater  sum  than  was  lawful,  and  therefore  affected  a  sub- 
stantial right  and  was  appealable.     (lb.) 

10.  Costs  on  postponement  of  tkial. 

"When  an  application  shall  be  made  to  a  court  or  referee,  to  postpone  a  trial,  the 
payment  to  the  adverse  party  of  a  sum  not  exceeding  f?10,  besides  the  fees 
of  witnesses,  may  be  imposed,  as  the  condition  of  granting  the  postponement. 
(Code,  §  314.) 

The  costs,  on  postponing  a  cause,  at  the  circuit,  cannot  exceed  $10,  besides  the 
fees  of  witnesses.     '(Noxon  v.  Bentley,  6  How.  Pr.  418.) 
11.  Costs  on  a  motion. 

Costs  may  be  allowed  on  a  motion,  iri  the  discretion  of  the  court  or  judge,  not 
exceeding  i?10,  and  may  be  absolute,  or  directed  to  abide  the  event  of  the  action. 
(Code,  §  315.) 

This  section  was  designed  to  provide  for  collateral  motions ;  e.  g.,  to  vacate  or 
set  aside  some  proceeding,  or  for  relief  of  some  kind.  (Buzard  v.  Gross,  4  How. 
Pr.  23 ;  Thomas  v.  Clark,  5  id.  375 ;  S.  C.  1  Code  Rep.  N.  S.  71.) 

An  appeal  from  an  order  allowing  the  plaintiff  to  discontinue  without  costs  is  to 
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be  regarded  as  a  motion,  for  the  purpose  of  determining  costs.     (Savage  v.  Bar- 
row, 4  How.  Pr.  74 ;  S.  C.  2  Code  R.  57.) 

All  orders  awarding  costs  upon  granting  or  denying  special  motions  shall 
specify  the  amount  of  such  costs.     (Laws  of  1840,  ch.  386,  §  15.) 

The  amount  of  costs  in  interlocutory  proceedings  should  be  fixed  in  the  order 
that  awards  them.  In  cases  where  a  party  is  required  to  pay  costs  as  a  condi- 
tion of  granting  him  a  favor,  the  order  should  specify  the  amount,  or  designate 
some  officer  to  settle  the  amount.  It  is  usual  in  such  cases,  to  provide,  in  the 
order,  that  the  costs  shall  be  fixed  by  the  clerk,  or  by  a  judge  of  the  court,  or  by 
a  county  judge.  (Van  Schaick  v.  Winnie,  8  How.  Pr.  5.  See  Ellsworth  v.  Good- 
ing, id.  1 ;  Chadioick  v.  Brother,  4  How.  Pr.  283 ;  S.  C.  3  Code  R.  21 ;  Morrison 
v.  Ide,  4  How.  Pr.  304 ;  S.  C.  3  Code  R.  27 ;  Bovme  v.  Anthony,  13  How.  Pr. 
301.) 

The  term  interlocutory  means  that  which  decides,  not  the  cause,  but  some 
matter  relating  to  it,  and  which  must  be  determined  before  the  final  determina- 
tion of  the  whole  issue.  (Mora  v.  Sun  Mutual  Ins.  Co.  13  Ab.  304  ;  S.  C.  22  How. 
60.  See  Pttrcha.se  v.  Bellows,  16  Ab.  105;  S.  C.  9  Bosw.  642.)  Costs  ordered  on 
the  argument  and  determination  of  a  demurrer,  are  not  interlocutory  costs ;  nor 
are  they  costs  of  a  special  motion,  under  the  Laws  of  1840,  ch.  386,  §  15,  or  the 
Laws  of  1847,  ch.  390.  In  such  a  case  the  costs  cannot  be  collected  by  a  precept. 
(lb.) 

In  order  to  entitle  a  party  to  costs,  under  §  315  of  the  Code,  the  amount  must 
be  fixed  by  the  court,  and  they  must  be  distinctly  given  by  the  order  made  upon 
the  motion.  The  clerk  can  make  no  allowance  for  costs  of  a  motion,  if  the  order 
does  not  do  so.  (Chadioick  v.  Brother,  4  How.  Pr.  283;  S.  C.  3  Code  R.  21 ; 
Morrison  v.  Ide,  4  How.  Pr.  304 ;  S.  C.  3  Code  R.  27 ;  Van  Wyck  v.  Alliger,  4 
How.  Pr.  164 ;  Nellis  v.  Be  Forrest,  6  id.  413 ;  Mitchell  v.  Westervelt,  id.  265,  311,  n. 
See  also  Wesley  v.  Bennett,  6  Ab.  12.) 

On  a  motion  to  change  the  venue,  the  costs  are  discretionary  with  the  court ; 
they  cannot,  however,  exceed  ten  dollars.  The  amount  must  be  inserted  in  the 
order,  or  it  cannot  be  collected.  Under  the  Code,  the  costs  of  such  a  motion  can 
in  no  case  go  into  the  judgment.     (Johnson  v.  Jillit,  7  How.  Pr.  485.) 

Where,  on  appeal  from  an  order  allowing  the  plaintiff  to  discontinue  without 
costs,  the  order  of  the  appellate  court  fails  to  mention  costs,  none  can  be  obtained. 
(Savage  v.  Darrow,  4  How.  Pr.  74 ;  S.  C.  2  Code  R.  57  ;  Pennell  v.  Wilson,  5  Rob. 
674;  S.  C.  2  Ab.  N.  S.  466.) 

"Where  a  motion  to  dissolve  an  injunction  is  granted,  but  the  order  directs  that 
"  no  costs  be  allowed,"  none  can  be  taxed  in  the  general  costs,  even  if  the  party 
in  whose  favor  the  motion  was  decided  ultimately  succeeds  in  the  action.  .(Van 
Wyck  v.  Alliger,  4  How  Pr.  164.) 

Where  a  notice  of  motion  to  change  the  venue  asks  for  costs,  they  will  be 
ordered  to  abide  the  event.  (Northrup  v.  Van  Dusen,  3  Code  R.  140 ;  S.  C.  5 
How.  Pr.  134.) 

In  all  cases  where  a  motion  shall  be  granted  on  payment  of  costs,  or  where  the 
order  shall  require  such  payment,  the  party  whose  duty  it  is  to  comply  there- 
with, shall  have  twenty  days  for  that  purpose,  unless  otherwise  directed  in  the 
order.  But  where  costs  to  be  adjusted  are  to  be  paid,  the  party  shall  have  fifteen 
days  to  comply  with  the  rule,  after  the  costs  shall  have  been  adjusted  by  the 
clerk  on  notice,  unless  otherwise  ordered.  (Rule  32,  Supreme  Court.) 
'  Costs  must  be  adjusted,  regularly,  before  the  fifteen  days,  given  by  this  rule, 
begin  to  run,  although  nothing  may  be  necessary  for  such  adjustment  beyond  a 
mere  separation  of  the  costs  ordered  to  be  paid,  from  those  accruing  in  an  earlier 
stage  of  the  action.  (JVcnih  v.  Sargeant,  14  Ab.  223.)  Where  the  court  cannot 
fix  the  amount  of  interlocutory  costs  to  be  paid  by  a  party,  it  may  direct  the  clerk 
to  adjust  such  costs.  And  in  that  case,  the  party,  unless  it  is  otherwise  specified 
in  the  order,  has  fifteen  days  in  which  to  pay  them.  (Mitchell  v.  Westervelt,  6 
How.  Pr.  265,  311,  n.     See  Weitzel  v.  ShulU,  13  How.  Pr.  191 ;  S.  C.  3  Ab.  468.) 

The  costs  on  a  motion  being  in  the  discretion  of  the  judge  at  special  term,  no 
appeal  lies  from  his  decision  in  regard  to  them.  (Joyce  v.  Mayor,  etc.  of  New 
York,  20  How  Pr.  439 ;  S.  C.  12  Ab.  309.) 

When  a  party,  on  the  decision  of  a  non-enumerated  motion,  receives  §10  costs, 
under  the  rule,  he  is  not  entitled  to  any  disbursements,  in  addition.  (Paton  v. 
Barker,  5  N.  Y.  Leg.  Obs.  100.). 

Where  a  party  failed,  upon  the  principal  part  of  his  motion,  and  had  asked  ioi\ 
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more  than  he  was  entitled  to,  in  the  other  pai-t,  costs  of  the  motion  were  given 
to  the  adverse  party.  {Ramsey  v.  Gould,  39  How.  62  ;  Ramsey  v.  Erie  Railway 
Co.  8  Ab.  N.  S.  174 ;  S.  C.  57  Barb.  398.) 

On  a  motion,  though  it  be  made  by  several  defendants  appearing  by  separate 
attorneys,  all  the  costs  cannot  exceed  the  SIO  specified  by  the  Code.  (Town  of 
Middletowu  v.  Rondout,  etc.  R.  R.  Co.  43  How.  481.) 

On  a  motion  for  a  new  trial,  made  on  the  judge's  minutes,  under  §  264  of  the 
Code,  on  a  motion  upon  a  case,  the  successful  party  is  entitled  to  a  trial  fee  for  the 
trial  of  the  issue  of  fact,  but  not  to  any  costs  as  for  a  motion.  (Mutter  v.  Higgins, 
13  Ab.  N.  S.  297.) 

Where  a  defendant  obtains  a  general  decree  for  costs,  at  the  final  hearing,  he 
is  entitled  to  his  costs  of  a  successful  motion,  previously  made,  to  dissolve  the  in- 
junction, to  be  taxed  as  costs  in  the  cause ;  although  nothing  was  said  by  the 
court  in  reference  to  costs,  upon  the  decision  of  that  application.  (Otis  v.  T'or- 
man,  1  Barb.  Ch.  30.) 

A  charge  for  attending  to  oppose  a  motion,  pursuant  to  a  notice  from  the 
adverse  party,  is  allowable,  on  the  taxation  of  costs,  although  the  motion  was  not 
heard  at  the  term  for  which  it  was  noticed  ;  provided  it  was  put  over  upon  the 
application  of  the  party  giving  such  notice.  Aliter  where  the  hearing  of  a 
motion  is  postponed  to  another  term  upon  the  application  of  the  opposing  party. 
(Pentz  v.  Hawley,  2  Barb.  Ch.  552.) 

The  costs  of  an  unsuccessful  motion,  or  of  an  unsuccessful  resistance  to  a  motion, 
are  not  taxable  against  the  adverse  party  as  costs  in  the  cause,  unless  a  direction 
to  that  effect  is  contained  in  the  order  of  the  court.  But  the  costs  of  a  successful 
resistance  to  a  motion  are  properly  allowable,  if  the  order  denying  the  motion  con- 
tains nothing  to  the  contrary.  (Mann  v.  Rice,  3  Barb.  Ch.  42.)  "Where  the  costs 
of  a  motion  to  dissolve  an  injunction  are  reserved  until  the  hearing,  they  will  abide 
the  event  of  the  suit,  in  case  no  special  directions  are  given  at  the  hearing.  And 
if  the  event  of  the  suit  shows  that  in  justice  and  equity  the  injunction  never  should 
h  ave  been  granted,  the  defendant  is  entitled  to  the  costs  of  the  motion  to  dissolve 
it,  as  costs  in  the  cause .     (lb.) 

A  party's  right  to  costs  of  a  motion  rests  upon  the  order,  not  upon  any  statute  ; 
costs  of  motions  being  in  the  discretion  of  the  court.  (Lennox  v.  Eldred,  65 
Barb.  526.) 

If  a  party  has  good  ground  for  opposing  a  motion,  he  may  he  entitled  to  the 
costs  of  opposing  it,  notwithstanding  the  motion  is  granted.  Therefore,  where  a 
party  moves  for  more  than  he  is  entitled  to,  he  may  be  ordered  to  pay  the  costs 
of  opposing  the  motion,  although  the  same  is  granted  in  part,  inasmuch  as  he  has 
compelled  his  adversary  to  come  into  court  and  resist  his  motion.  (Ante,  Vol.  1, 
p.  576;  Bates  v.  Loomis,  5  "Wend.  78;  jYorth'Am.  Coal  Co.  v.  Dyett,  2  Edw.  115.) 

And  if  a  party  attends  for  the  purpose  of  opposing  a  motion,  in  pursuance  of 
notice,  he  is  entitled  to  costs  of  opposing,  in  case  the  other  party  does  not  appear 
and  bring  on  the  motion.     (Ante,  Vol.- 1,  p.  576.) 

The  moving  party  is  not  entitled  to  costs  where  he  asks  for  greater  relief  than 
the  court,  on  the  hearing,  decides  he  is  entitled  to.  (Steam  JXav.  Co.  v.  Weed, 
8  How.  Pr.  50 ;  Penfield  v.  White,  id.  88 ;  Whipple  v.  Williams,  4  id.  28  ;  Mc- 
Kenzie  v.  Hackstaff,  2  E.  D.  Smith,  75 ;  _  Corbin  v.  George,  2  Ab.  465.)  If  the 
notice  of  motion  asks  for  two  different  kinds  of  relief,  in  the  alternative,  one  of 
which  the  moving  party  is  not  entitled  to,  costs  of  opposing-  the  motion  will  he 
allowed  to  the  opposite  party.  (Smith  v.  Jones,  2  Code  R.  33.)  And  if  he 
claims  costs,  without  presenting  in  his  own  papers  a  case  which,  under  any  cir- 
cumstances, would  entitle  him  to  costs,  the  motion  will  be  denied  with  costs. 
(Wicks  v.  Southioick,  12  How.  Pr.  170.) 

The  Code  provides  for  no  costs  of  a  motion,  unless  the  same  are  allowed,  and 
the  amount  fixed  by  the  court,  on  the  decision  of  the  motion.  (Morrison  v.  Ide, 
3  Code  R.  27 ;  Van  Wyck  v.  Alligei;  4  How.  Pr.  164  ;  Nellis  v.  Deforest,  6  id.  413.) 
"Where  costs  are  asked  for,  in  the  notice,  the  motion  is  made  at  the  peril  of  the 
moving  party  if  unsuccessful ;  and  the  court  will  not  give'costs  unless  specifically 
asked  for  in  the  notice.     (Ante,  Vol.  1,  p.  575 ;  Rogers  v.  Toole,  11  Paige,  212.) 

Where  a  motion  is  granted  by  default,  the  notice  for  which  does  not  ask  for 
costs,  and  the  moving  party  takes  his  order  with  costs,  it  is  irregular,  and  cannot 
be  sustained  under  the  general  clause  in  the  notice  that  he  will  apply  for  such 
other  and  further  relief  as  the  court  may  think  proper  to  grant.  (Northrup  v. 
Van  Deusen,  3  Code  R.  140.) 
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On  a  motion  at  special  term  for  a  new  trial,  upon  a  case,  costs  ai'e  to  be  granted 
as  upon  an  appeal  from  a  judgment.     (Scudder  v.  Gori,  3  Rob.  .629.) 
12.  Costs  against  infant  plaintiff. 

When  costs  are  adjudged  against  an  infant  plaintiff,  the  guardian  by  whom  he 
appeared  in  the  actjon  shall  be  responsible  therefor,  and  payment  thereof  may  be 
enforced  by  attachment.     (Code,  §  316.) 

By  this  section  a  process  in  the  nature  of  a  ca.  sa.  is  meant.  It  is  not  strictly 
necessary  for  the  defendant  to  first  issue  his  execution  against  the  infant,  in  order 
to  fasten  the  liability  upon  the  guardian,  and  entitle  the  defendant  to  his  attach- 
ment ;  though  this  is,  perhaps,  the  better  practice.  Nor  is  it  necessary  first  to 
obtain  an  order  from  the  court,  to  bring  the  guardian  into  contempt,  before  the 
attachment  can  issue.  (Grantman  v.  Thrall,  31  How.  464.) 
13.  Costs  in  an  action  by  oe  against  an  executor  oe  administrator,  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute  to  sue. 

In  an  action  prosecuted  or  defended  by  an  executor,  administrator,  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute,  costs  shall  be 
recovered  as  in  an  action  by  and  against  a  person  prosecuting  or  defending  in  his 
own  right,  but  such  costs  shall  be  chargeable  only  upon,  or  collected  of,  the  estate, 
firm  or  party  represented,  unless  the  court  shall  direct  the  same  to  be  paid  by  the 
plaintiff  or  defendant,  personally,  for  mismanagement  or  bad  faith  in  such  action 
or  defence.  (Code,  §  317.)  But  this  section  shall  not  be  construed  to  allow  costs 
against  executors  or  administrators  where  they  are  now  exempted  therefrom  by 
section  41  of  title  3,  chapter  6  of  the  second  part  of  the  Revised  Statutes ;  and 
whenever  any  claim  against  a  deceased  "person  shall  be  referred,  pursuant  to  the 
provisions  of  the  Revised  Statutes,  the  prevailing  party  shall  be  entitled  to  recover 
the  fees  of  referees  and  witnesses  and  other  necessary  disbursements,  to  be  taxed 
according  to  law,  and  the  coiirt  may,  in  its  discretion,  in  the  cases  mentioned  in 
this  section,  require  the  plaintiff  to  give  security  for  costs.     (lb.) 

Section  113  of  the  Code  authorizes  an  executor  or  administrator,  a  trustee  of 
an  express  trust,  or  a  person  expressly  authorized  by  statute,  to  sue,  without  join- 
ing with  him  the  person  for  whose  benefit  the  action  is  prosecuted ;  and-  declares 
that  a  trustee  of  an  express  trust,  within  the  meaning  of  that  section,  shall  be 
construed  to  include  a  person  with  whom,  or  in  whose  name,  a  contract  is  made 
for  the  benefit  of  another. 

Executors  and  administrators  are  not  exempt  from  costs  in  actions  brought  by 
them.  Sections  317  of  the  Code  and  2  R.  S.  90,  §  41,  exempt  them  only  in  cases 
where  they  defend.  (Fox  v.  Fox,  22  How.  453.)  "When  an  executor,  suing,  fails  to 
recover  judgment,  he  must  pay  costs  in  all  cases  where,  if  he  had  sued  in  his  own 
right,  he  would  have  been  obliged  to  do  so.  Either  he  or  the  estate  is  liable. 
(Curtis  v.  Button  4  Sandf.  719 ;  Fish  v.  Crane,  9  Ab.  N.  S.  252 ;  Woodruff  v. 
Cook,  14  How.  Pr.  481.)  If  an  administrator  is  removed,  pending  the  action,  he 
does  not  become  personally  liable  for  costs  ;  provided  he  commenced  the  action 
as  administrator.  (Baxter  v.  Davis,  3  Ab.  N.  S.  249.)  "Where  executors  brought 
an  action  upon  a  promise  to  pay  "the  estate  of  A.,  deceased,"  and  failed  to 
recover  costs  ;  held,  that  if  this  was  to  be  regarded  as  a  promise  to  pay  the  execu- 
tors of  the  deceased,  then  there  was  no  necessity  for  their  suing  as  executors  ;  and 
that  doing  so  unnecessarily,  they  were,  if  defeated,  liable  to  pay  costs,  without  a 
special  motion  or  order  for  that  purpose,  and  judgment  might  be  entered  against 
them  for  the  costs,  as  of  course.     (Lyon  v.  Marshall,  11  Barb.  241.) 

In  Theriot  v.  Prince,  (12  How.  Pr.  451,)  the  plaintiff's  testator  commenced  an 
action  previous  to  the  Code,  in  which  he  had  judgment.  The  action  being  revived, 
after  his  death,  a  new  trial  was  ordered,  and  the  executor  was  defeated.  Held, 
that  the  executor  could  not  be  held  personally  liable  for  costs ;  and  that  the 
Revised  Statutes  did  not  authorize  costs  against  the  estate. 

"Where  the  plaintiff  sues  as  executor,  and  fails  to  receiver  judgment,  the  defend- 
ant is  entitled  to  costs  of  course  ;  and  they  are  to  be  collected  from  the  estate  the 
plaintiff  represents.  But  in  order  to  authorize  a  personal  judgment  for  costs,  in 
such  a  case,  there  must  be  a  direction  of  the  court  to  that  effect.  (Woodruff  v. 
Cook,  14  How.  Pr.  481 ;  Cunningham  v.  McGregor,  12  id.  305 ;  S.  C.  5  Duer,  648.) 

In  order  to  charge  an  executor  with  costs,  when  defendant,  the  plaintiff  must 
establish,  to  the  satisfaction  of  the  court,  that  the  demand  was  unreasonably  neg- 
lected ;  or  that  it  was  unreasonably  resisted ;  or  that  the  defendant  refused  to 
refer  the  matter  in  controversy  to  three  disinterested  persons  pursuant  to  2  R.  S. 
90,  §41.     (Buckhout  v.  Hunt,  16  How.  Pr.  407.     See  also  Bullock  v.  Bogardus, 
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1  Denio,  276 ;  Snyder, v.  Young,  4  How.  Pr.  217 ;  Russell  v.  Lane,  1  Barb.  519 ; 
Van  Vleck  v.  Burroughs,  6  id.  341 ;  Fort  v.  Gooding,  9  id.  388.) 

The  omission  of  an  executor  to  publish  a  notice  for  the  presentment  of  claims, 
does  not  entitle  the  creditor  to  costs.  (Snyder  v.  Young,  4  How.  Pr.  217;  Van 
Vleck  v.  Burroughs,  6  Barb.  345 ;  Bullock  v.  Bogardus,  1  Denio,  276 ;  Knapp  v. 
Curtiss,  6  Hill,  386.) 

The  sections  of  the  Revised  Statutes,  prohibiting  the  recovery  of  costs  in  suits 
at  law  against  executors  and  administrators,  where  payment  has  not  been  unrea- 
sonably refused,  resisted  or  neglected,  and  where  there  has  been  no  refusal  to  refer 
the  claim,  apply  to  suits  commenced  against  such  executors,  etc.,  and  not  to  suits 
commenced  against  the  testator  or  intestate  in  his  lifetime.  (Merritt  v.  Thomp- 
son, 27  N.  Y.  225  ;  S.  C.  9  Bosw.  558.) 

"Where  a  judgment  is  obtained  against  an  executor,  dismissing  his  complaint 
with  costs,  if  the  order  contains  no  direction  that  he  shall  pay  the  costs  personally, 
they  must  be  collected  from  the  assets  in  his  hands.  [Dodge  v.  Crandall,  30  N.  Y. 
294.) 

The  plaintiff,  in  an  action  against  an  executor  or  administrator,  is  entitled  to 
costs,  in  the  same  manner  as  he  would  have  been  entitled  to  them  in  an  action 
against  the  deceased  in  his  lifetime ;  and  the  judgment  should,  in  all  such  cases, 
direct  that  the  costs  recovered  shall  be  collected  out  of,  or  charged  upon,  the 
estate  or  assets  in  the  hands  of  the  executor  or  administrator.  But  if  the  defend- 
ant has  been  guilty  of  mismanagement,  or  bad  faith  in  the  defence,  the  court  may 
direct  the  costs  to  be  paid  by  the  defendant  personally.  But  this  cannot  be  done 
when  the  defendant  is  exempted  by  the  provisions  of  the  Revised  Statutes.  (Fish 
v.  Crane,  9  Ab.  N.  S.  252.  See  2  R.  S.  90,  §  41.)  Costs  are  not  recoverable,  as  a 
matter  of  course,  against  an  executor  or  administrator,  to  be  levied  of  the  assets 
of  the  deceased.  Section  317  of  the  Code  must  be  considered  in  connection  with 
section  41  of  the  Revised  Statutes,  (2  R.  S.  90,)  which  restricts  its  application  only 
to  -cases  where  an  executor  or  administrator  is  plaintiff,  and  fails  to  recover  in  the 
action.     (Howe  v.  Lloyd,  2  Lans.  335 ;  S.  C.  9  Ab.  N.  S.  257.)  , 

In  order  to  charge  an  estate  with  costs,  on  the  ground  of  a  refusal  to  refer  a 
claim,  it  must  appear,  affirmatively,  that  thei'e  was  a  refusal,  by  the  legal  repre- 
sentative, to  refer.  (Stephenson  v.  Clark,  12  How.  Pr.  282. )  A  rejection  of  the 
claim  is  no  evidence  of  a  refusal  to  submit  to  a  reference.  "When  either  party 
desires  a  reference,  he  should  make  the  offer ;  none  can  be  inferred.  The  claim- 
ant must  manifest  his  willingness  to  refer,  before  the  executor  or  administrator 
can  be  said  to  have  refused.  (Broudev.  Whiton,15  How.  Pr.  304;  S.  C.  affirmed, 
15  id.  305,  n. ;  Stephenson  v.  Clark,  12  id.  282.)  It  seems  that  a  neglect  or  refusal 
to  answer  a  proposition,  or  offer  to  refer,  may  be  deemed  a  refusal.  (lb.)  In 
Knapp  v.  Curtiss,  (6  Hill,  386,)  where  a  claim  was  presented  to  one  of  several 
executors,  which  he  disputed,  but  declined  to  refer,  saying  that  he  wished  to  con- 
sult with  his  co-executors  before  doing  so,  and  the  creditor,  without  waiting  a 
reasonable  time  for  that  purpose,  commenced  an  action ;  it  was  held  that  no  costs 
should  be  allowed  against  the  executors. 

It  is  not  a  sufficient  compliance  with  the  statute  for  the  executor  to  name  three 
referees  himself,  and  then  offer  to  refer  the  matter  to  them.  If  such  an  offer  is 
rejected,  and  it  is  proposed  to  have  the  surrogate  appoint  the  referees,  the  execu- 
tor must  accept  such  offer,  or  costs  will  be  awarded  against  him.  (Gorham  v. 
Ripley,  16  How.  Pr.  313.)  An  offer  to  refer  an  account  presented  to  executors  or 
administrators,  need  not  be  in  writing.  It  is  good  if  made  by  parol.  (Lanning 
v.  Swarts,  9  How.  Pr.  434.) 

A  reference  of  all  claims  against  an  estate,  whether  legal  or  equitable  in  their 
nature,  was  intended  to  be  covered  by  the  statute  ;  the  reason  being  that  trouble, 
and  expense  of  litigation,  might  be  saved.     (Francisco  v.  Fitch,  25  Barb.  130.) 

"Where  an  executor  has  unreasonably  resisted  a  just  claim,  costs  will  be  awarded 
against  his  estate,  in  an  action  commenced  by  the  creditor.  (Boyd  v.  Wilkin,  23 
How.  139.)  Where  the  claim  has  .been  materially  reduced,  on  the  trial ;  e.  g., 
from  §1,000  to  §350,  or  from  §5,000  to  §3,000,  refusal  to  pay  the  amount  claimed 
will  not  be  deemed-  an  mvreasonable  resistance.  (Cruikshank  v.  Cruikslmnk,  9 
How.  Pr.  350 ;  Buckhout  v.  Hunt,  16  id.  407  ;  Comstock  v.  Olmstead,  6  id.  77. 
See  also  Stephenson  v.  Clark,  12  id.  282.) 

Letters  testamentary  were  issued  34  days  before  the  claim  was  presented,  and 
15  days  after  it  was  presented,  an  action  was  commenced  upon  it.  Held,  that  it 
had  not  been  unreasonably  neglected  by  the  executor.     (Bueklwut  v.  Hunt,  16 
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How.  Pr.  407.  See  also  Russell  v.  Lane,  1  Barb.  519  ;  Fort  v.  Gooding,  9  id. 
388  ;  Knapp  v.  CuHiss,  6  Hill,  386  ;  Stephenson  v.  CZcwit,  12  How.  Pr.  282.) 

"When  the  whole  issue  or  cause  is  referred  to  a  referee,  in  an  action  prosecuted 
or  defended  by  an  executor,  etc.,  such  referee  has  not  the  right  to  decide  the 
question  of  costs  ;  neither  can  he  award  costs  against  the  executor  personally,  or 
against  the  estate  he  represents.  (Mersereau  v.  Myerss,  12  How.  Pr.  300.)  No 
costs,  in  actions  in  the  supreme  court,  can  be  included  in  the  judgment  against 
executors  or  administrators,  without  leave  of  the  court.     (lb.) 

Where  a  motion  to  include  costs  in  the  judgment,  in  such  an  action,  is  made 
before  a  judge  other  than  the  one  who  presided  at  the  trial,  it  is  proper  to  pro- 
cure a  certificate,  setting  forth  the  facts  bearing  on  the  question  of  costs,  from  the 
judge  who  heard  the  cause.  On  a  reference,  the  certificate  should  be  procured 
from  the  l'eferee.  Pacts  must  be  stated  therein  ;  a  statement  that  the  claim  was 
"unreasonably  resisted,"  is  not  sufficient.  (Parkliill  v.  Hillman,  12  How.  Pr. 
353 ;  Mersereau  v.  Myerss,  id.  300.) 

Where,  in  an  action  brought  by  an  executor,  for  a  construction  of  the  will  of 
his  testator,  the  judgment  rendered  gave  to  the  defendants  their  costs,  to  be  paid 
by  the  executor  out  of  the  estate  ;  it  was  held  that  the  defendants  were  entitled  to 
no  more  costs  than  had  been  allowed  them  ;  and  a  motion  for  an  extra  allowance 
to  them,  out  of  the  fund  in  the  hands  of  the  executors,  to  indemnify  them  for  costs, 
counsel  fees  and  disbursements  not  covered  by  the  allowance  of  costs'  in  the  cause, 
was  denied.  (Rose  v.  Rose  Beneficent  Association,  28  N.  Y.  184.)  The  Code  has 
not  enlarged  the  rules  relating  to  costs,  in  such  cases.     (lb.) 

Assignees,  trustees  and  receivers  are,  in  a  certain  sense,  the  officers  of  the  court, 
who  come  within  the  same  protection,  and  are  entitled  to  the  same  indulgence,  as 
an  executor  or  administrator  prosecuting  on  behalf  of  an  estate.  (St.  John  v. 
Denison,  9  How.  Pr.  343.)  The  president  of  a  bank,  suing  in  his  own  name,  in 
behalf  of  his  bank,  is  not  the  trustee  of  an  express  trust,  within  section  317  of  the 
Code.     (Lowerre  v.  Vail,  5  Ab.  229.) 

Any  indorser,  or  other  surety,  and  any  assignee,  executor,  administrator  or 
other  trustee,  shall  be  entitled  to,  and  allowed  to  recover  from  his  principal,  or 
cestui  que  trust,  all  necessary  and  reasonable  costs  and  expenses  paid  or  incurred 
by  him  in  good  faith,  as  surety  or  trustee,  in  the  prosecution  or  defence  in  good 
faith,  of  any  action  by  or  against  any  assignee,  executor,  administrator,  or  other 
trustee,  as  such.     (Laws  of  1858,  eh.  314,  §  3.) 

The  estate  can  be  called  upon  to  reimburse  an  executor  for  all  just  costs  and 
expenses  incurred  in  protecting  it.  Where  the  decree  of  a  court  in  another  state, 
orders  costs  to  be  paid  by  the  executor,  out  of  the  estate  of  the  deceased,  and  he 
has  actually  paid  them,  under  such  decree,  it  is  an  error  not  to  allow  them  to  be 
included,  in  an  accounting  by  him,  here.  (Young  v.  Brush,  28  N.  Y.  667;  S.  C. 
18  Ab.  171.) 

Where  costs  are  awarded  against  an  executor,  administrator,  etc.,  they  can  in 
no  case  be  a  charge  on  real  estate  in  the  hands  of  an  heir.  (Sanford  v.  Granger, 
12  Barb.  392.) 

If  the  receiver  of  an  insurance  company  fails  to  obtain  a  judgment,  in  an  action 
to  recover  money  to  enhance  the  fund  of  which  he  is  receiver,  the  defendants 
should  have  costs.  Third  parties  should  not  be  sued  in  order  to  increase  such 
fund,  except  at  the  expense  and  risk  of  the  fund.  (Columbian  Ins.  Co.  v.  Stevens, 
37  N.  Y.  536;  S.  C.  35  How.  101;  4  Ab.  N.  S.  122.)  The  defendant  having 
recovered,  in  such  a  case,  is  entitled  to  an  immediate  order  for  the  payment  of 
his  costs  out  of  any  funds  in  the  receiver's  hands.  He  is  not  to  be  paid  pro  rata 
with  the  other  creditors.  (lb. )  Where  an  action  was  commenced  by  the  company, 
prior  to  the  appointment  of  a  receiver,  and  he  continues  it,  he  is  personally 
chargeable  with  the  costs,  in  like  manner  as  if  he  were  plaintiff'.     (lb.) 

The  provisions  of  the  Revised  Statutes  as  to  costs  against  executors  and  admin- 
istrators, referred  to  in  §  317  of  the  Code,  apply  only  to  the  general  costs  of  the 
action,  and  have  no  reference  to  appeals,  or  interlocutory  costs.  (Hunt  v.  Connor, 
17  Ab.  466.) 

Where  a  trustee  brings  an  action  as  if  suing  in  his  own  right,  and  is  defeated, 
he  may  be  charged  personally  with  the  costs  of  the  action,  without  any  order  of 
the  court  therefor.     (Murray  v.  Hendrickson,  6  Ab.  96  ;  S.  C.  lBosw.  635.) 

Where  pending  an  action,  one  becomes  the  assignee  of  the  plaintiff's  interest  in 
the  cause  of  action,  by  an  instrument  indemnifying  the  assignee  from  loss  arising 
from  his  indorsement  of  notes,  etc.,  of  the  plaintiff,  he  is,  within  §  317  of  the  Code, 
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a  trustee  of  an  express  trust,  and  will  not  be  liable  for  the  costs  of  the  action, 
•where  he  is  not  guilty  of  mismanagement  or  bad  faith  in  conducting  the  action. 
Conger  v.  Hudson  River  R.  R.  Co.  7  Ab.  255.) 

Where  a  complaint  alleged  that  the  plaintiffs  were  appointed  trustees  to  receive 
subscriptions  for  the  benefit  of  a  public  corporate  institution,  and  claimed  to 
recover  of  the  defendant,  who  had  signed  a  general  subscription  agreement,  the 
amount  of  his  subscription ;  it  was  held,  that  the  plaintiffs  were  trustees  of  an 
express  trust,  under  §  113  of  the  Code,  and  were  not  liable  personally  for  costs, 
on  the  dismissal  of  the  complaint.  (Slocum  v.  Barry,  34  How.  320 ;  S.  C.  aff'd, 
4  Ab.  N.  S.  399 ;  5  Trans.  Ap.  173.) 

Section  317  of  the  Code,  which  exempts  trustees  of  an  express  trust  from  per- 
sonal liability  for  costs,  is  only  applicable  to  actions  in  which  the  plaintiff  shows, 
by  his  complaint,  that  he  prosecutes  in  a  representative  character,  and  in  that 
character  seeks  to  recover.  And  in  such  cases,  it  seems  th.at  it  should  also  appear 
that  the  prosecution  was  necessarily  in  a  representative  character.  (Carnahan  v. 
Pond,  15  Ab.  194.) 

The  provisions  of  the  Revised  Statutes  in  relation  to  costs,  at  law,  in  actions 
brought  by  executors  and  administrators,  do  not  apply  to  suits  brought  in  the 
court  of  chancery.  (Garr  v.  Bright,  1  Barb.  Ch.  157.)  The  principle  that  costs 
in  equity  are  in  the  discretion  of  the  court,  applies  to  suits  brought  by  executors 
or  administrators,  in  the  court  of  chancery,  as  well  as  to  suits  brought  by  other 
persons.  And  it  seems  the  rule  is  the  same  at  law,  when  the  costs  are  not  regu- 
lated by  statute.  (lb.)  Where  a  bill  is  filed  by  an  executor  or  administrator, 
which  bill,  upon  its  face,  is  not  sustainable  ;  that  is,  where  the  matter  in  dispute 
does  not  depend  upon  a  question  of  fact,  but  of  law ;  and  where  such  suit  is 
brought  against  a  stranger  to  the  estate  of  the  decedent,  and  not  for  the  mere 
purpose  of  obtaining  the  direction  of  the  court  as  to  the  manner  in  which  the 
complainant  shall  execute  his  trust ;  or  to  settle  the  conflicting  claims  of  the 
several  persons  interested  in  the  estate,  the  general  rules  of  the  court,  relative  to 
costs  in  suits  brought  by  other  persons,  will  be  applied.     (lb.) 

An  executor  is  liable  for  costs  ujion  a  bill  of  discovery  filed  by  him  in  aid  of  a 
defence  at  law,  where  it  appears  by  the  defendant's  answer,  that  there  is  no  fact 
within  the  knowledge  of  the  latter  which  is  material  to  the  complainant's  defence. 
(Williams  v.  Harden,  1  Barb.  Ch.  29S.) 

An  assignee  in  bankruptcy  is  a  trustee  of  an  express  trust,  within  the  meaning 
of  §  317  of  the  Code  ;  and  the  fact  that  the  trust  fund  is  under  the  jurisdiction  of 
another  tribunal  than  that  in  which  the  action  is  prosecuted  does  not  affect  his 
liability  for  costs.  (Reed  v.  Waterhouse,  52  N.  Y.  587.)  It  seems  that,  under  sec- 
tion 321,  an  assignee  is  not  personally  chargeable  with  costs  accruing  before  the 
assignment.     (lb.) 

14.  Costs   on  review  of  a  decision  of   an  infekiok  coukt,  in  a  special 

proceeding. 

When  the  decision  of  an  inferior  jurisdiction,  in  a  special  proceeding,  including 
appeals  from  surrogates'  courts,  shall  be  brought  before  the  supreme  court  for 
review,  such  proceedings  shall,  for  all  purposes  of  costs,  be  deemed  an  action  at 
issue  on  a  question  of  law,  from  the  time  the  same  shall  be  brought  into  the 
supreme  court ;  and  costs  thereon  shall  be  awarded  and  collected  in  such  manner 
as  the  court 'shall  direct,  according  to  the  nature  of  the  case.     (Code,  §  318.) 

In  special  proceedings,  and  on  appeals  therefrom,  costs  may  be  allowed  in  the 
discretion  of  the  court ;  and  when  allowed,  shall  be  at  the  rate  allowed  for  similar 
services  in  civil  actions.     (Laws  of  1854,  ch.  270,  §  3.) 

Summary  proceedings  to  compel  the  support  of  a  poor  relative  are  proceedings 
within  §  318  of  the  Code ;  and  when  an  appeal  is  taken  to  the  supreme  court,  the 
successful  party  is  entitled  to  costs.     (Haviland  v.  White,  7  How.  Pr.  154.) 
15.  Costs  in  actions  by  the  people  of  the  state. 

In  all  civil  actions  prosecuted  in  the  name  of  the  people  of  this  state,  by  an 
officer  duly  authorized  for  that  purpose,  the  people  shall  be  liable  for  costs  in 
the  same  cases,  and  to  the  same  extent,  as  private  parties.  If  a  private  person 
be  joined  with  the  people  as  plaintiff,  he  shall  be  liable  in  the  first  instance  for  the 
defendant's  costs,  which  shall  not  be  recovered  of  the  people  till  after  execution 
issued  therefor  against  such  private  party  and  returned  unsatisfied.    (Code,  §  319.) 

In  an  action  prosecuted  in  the  name  of  the  people  of  this  state,  for  the  recovery 
of  money  or  property,  or  to  establish  a  right  or  claim  for  the  benefit  of  any  city, 
town,  village,  corporation  or  person,  costs  awarded  against  the  plaintiff  shall  be 
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a  charge  against  the  party  for  whose  benefit  the  action  was  prosecuted,  and  not 
against  the  people.     (Code,  §  320.     See  also  2  R.  S.  619,  §§  39,  40,  41.) 

Where  an  action  is  commenced  by  the  district  attorney,  in  the  name  of  the 
people,  under  the  statute,  (Laws  of  1857,  chap.  628,  §  21,)  against  an  individual 
for  selling-  liquor  on  Sunday,  and  the  defendant  has  judgment,  the  costs  of  the 
defence  must  be  paid  by  the  people,  out  of  the  state  treasury.  {People  e.t  reh 
Stoats  v.  Tremain,  17  How.  Pr.  10.)  In  such  a,  case  the  defendant  should  request 
the  attorney-general  to  give  the  requisite  statutory  certificate  that  the  action  was 
duly  commenced  as  by  law  required.  If  he  refuses  to  give  such  certificate,  a, 
mandamus  is  the  proper  remedy  to  compel  it.  And  it  is  no  answer  to  such  an 
application  to  say  that  the  legislature  has  made  no  appropriation  to  meet  such 
expenses.     (lb.) 

In  an  action  to  which  the  people  are  a  party,  costs  are  not  in  the  discretion  of 
the  court.     (People  ex  rel.  Fu,i«man  v.  Clute,  63  Barb.  356.) 

16.  Costs  against  assignee  op  cause  of  action,  after  action  brought. 

In  actions  in  which  the  cause  of  action  shall,  by  assignment  after  the  commence- 
ment of  the  action,  or  in  any  other  manner,  become  the  property  of  a  person  not 
a  party  to  the  action,  such  person  shall  be  liable  for  the  costs,  in  the  same  manner 
as  if  he  were  a  party,  and  payment  thereof  may  be  enforced  by  attachment. 
(Code,  §  321.  Compare  2  R.  S.  619,  §  44.  And  see  Miller  v  AdM,  IS  Wend.  672 ; 
Bendernagle  v.  Cocks,  19  id.  151  ;  Myers  v.  Hedges,  1  Hill,  646.) 

Pending  an  action,  the  cause  of  action,  either  by  assignment  or  otherwise, 
became  the  property  of  a  third  party,  not  a  party  to  the  action.  Held,  that  the 
test  of  the  assignee's  liability  for  costs,  under  this  section  of  the  Code  was.  had  he 
himself  commenced  the  action,  would  he  have  been  liable  for  costs?  (Conger  v. 
Hudson  River  R.  R.  Co.  7  Ab.  255.) 

By  an  assignment  of  an  interest  in  a  demand,  as  collateral  to  a  debt,  the  assignor 
continuing  the  prosecution  of  the  suit,  and  remaining  liable  for  the  debt  until 
paid,  the  assignee  is  not  thereby  rendered  liable  for  the  costs.  (Wolcott  v.  Hol- 
comb,  31  N.  Y.  126.)  Where  the  attorney  of  an  insolvent  plaintiff  takes  from 
him  an  assignment  of  the  judgment  as  security  for  the  amount  of  costs  he  has 
included  in  such  judgment,  and  the  plaintiff  continues  the  further  prosecution  of 
such  suit,  on  appeal,  the  assignee  is  not  liable  for  the  costs  in  such  action.  (lb.) 
On  an  application  to  charge  an  assignee,  not  a  party  to  the  suit,  with  costs,  the 
moving  party  holds  the  affirmative,  and  is  bound  to  make  out  a  satisfactory 
case.     (lb.) 

A  person  made  an  agreement  with  the  owner  of  a  cause  of  action,  to  commence 
and  carry  on  a  suit,  at  his  own  expense,  and  as  a  consideration  therefor,  to  have 
a  portion  of  the  expected  recovery.  Held,  that  he  was  liable  for  the  costs 
recovered  against  the  nominal  plaintiff;  and  that  the  fact  that  the  agreement  was 
illegal  and  void  was  no  defence.  (Giles  v.  Halbert,  12  N.  Y.  32;  Whitney  v. 
Cooper,  1  Hill,  629  ;  Bliss  v.  Otis,  1  Denio,  656 ;  Jordan  v.  Sherwood,  10  Wend.  622.) 

The  assignee  of  a  demand  is  liable;  under  §  321  of  the  Code,  for  costs',  in  case 
of  failure  in  the  action,  without  regard  to  the  fact  that  such  assignment  was  by 
way  of  mortgage  or  security,  or  upon  trust.  (Carnakan  v.  Pond,  15  Ab.  194.) 
But  a  third  person  cannot  be  charged  with  costs,  on  the  ground  that  he  is,  in 
part,  owner  of  the  demand  sued  upon,  without  notice  to  him.     (lb.) 

An  assignee  is  liable  for  all  the  costs ;  those  which  were  incurred  before  the 
assignment,  as  well  as  those  incurred  afterwards.  (Creighton  v.  Ingersoll,  20 
Barb.  541.) 

Since  the  Code,  (§  321,) 'an  assignee  of  »  cause  of  action  assigned  after  suit 
brought  is  liable  for  the  costs  therein,  irrespective  of  the  question  as  to  whether 
or  not  he,  subsequent  to  the  assignment,  took  any  substantia]  part  in  the  prose- 
cution of  the  action.  (In  re  Bowling  v.  Bucking,  52  N.  Y.  658.)  An  assignee, 
however,  to  whom  a  claim  is  assigned  simply  as  collateral  security,  is  not  liable, 
(lb.) 

17.  Costs  on  a  settlement. 

Upon  the  settlement,  before  judgment,  of  any  action  mentioned  in  §  304  of  the 
Code,  no  greater  sum  shall  be  demanded  from  the  defendant,  as  costs,  than  at 
the  rates  prescribed  by  that  section.     (Code,  §  322.) 

Costs  do  not  become  a  debt  against  a  party  to  an  action  until  judgment ;  unless 
he  agrees  to  pay  them.  If  a  settlement  is  made,  before  judgment,  without  any 
provision  for  the  payment  of  costs,  the  plaintiff  loses  them.  (  Warfield  v.  Wat- 
30  Barb.  395.)    Yet  in  Wing  v.  New  York  &  Brie  R.  R.  Co.  (1  Hilt.  235,)  it 
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When  proceedings  are  set  aside  for  a  mere  technical  irregularity, 
and  where  the  practice  of  the  court  on  the  subject  was  unsettled,  it  is 
not  usual  to  allow  costs. (6)  (6) 

(6)  Hoffman  v.  Skinner,  5  Paige,  526. 


is  held  that  where  the  plaintiff  has  a  judgment  rendered  in  his  favor,  for  an 
amount  stipulated  by  the  parties,  he  may  have  costs,  in  addition  to  such  sum, 
even  though  the  stipulation  is  silent  as  to  costs. 

The  plaintiffs  having  sued  the  defendant,  the  latter  went  to  the  store  of  the 
former,  in  their  absence,  and  paid  to  a  clerk  the  amount  of  the  claims  sued  on, 
the  clerk  not  knowing  of  the  suit.  The  plaintiffs  afterwards  demanded  payment 
of  the  costs  of  the  suit,  and  payment  was  refused.  Held,  that,  to  make  the  pay- 
ment available  to  the  defendant,  he  should  have  paid  the  costs.  (Bogardus  v. 
Richtmeyer,  3  Ah.  179.     See  People  v.  Banker,  8  How.  Pr.  258.) 

As  between  the  plaintiff  and  defendant,  (there  being  no  fraudulent  collusion  to 
deprive  the  attorney  of  his  costs,)  the  acceptance  by  the  plaintiff  of  principal  and 
interest,  after  suit  brought  is  an  extinction  of  the  debt,  and  of  the  costs  with  it. 
(Bendit  v.  Annesley,  42  Barb.  192;  S.  C.  27  How.  184.) 

Where,  after  a  warrant  of  attachment  has  been  issued,  and  before  the  cause  is 
at  issue,  the  action  is  settled  by  the  defendant's  agreeing  to  pay  the  plaintiff's' 
attorneys  their  costs,  this  will  entitle  the  latter  to  their  disbursements,  and  $10  for 
proceedings  before  notice  of  trial,  and  $>60  extra  allowance.  (Brown  v.  /Safeguard 
Iiis.  Co.  7  Ab.  345.) 

The  plaintiff  and  his  attorney  agreed  upon  a  sum  to  be  paid  for  the  services  of 
the  latter,  in  lieu  of  the  statutory  costs ;  and  the  parties  subsequently  com- 
promised the  suit,  the  defendant  agreeing  to  pay  the  attorney's  costs.  .  Judg- 
ment was  entered  without  including  costs.  Held,  that  the  defendant  was  bound  to 
pay  what  the  attorney  was  entitled  to  under  his  agreement  with  the  plaintiff. 
(Hull  v.  Ayer,  9  Ab.  220 ;  S.  C.  19  How.  Pr.  91.) 

"Where  the  cause  of  action  is  personal  to  the  plaintiff,  he  can  personally  settle 
the  suit  before  trial,  and  consequently  before  the  right  to  costs  is  detei-mined  ; 
and  his  attorney  cannot  prevent  him,  or  dictate  terms  of  settlement.  (Pulver  v. 
Harris,  62  Barb.  500.) 

18.  Costs  on  a  bill  of  discovert. 

It  is  a  general  rule  that  the  complainant,  in  a  bill  of  discovery,  must  pay  the 
costs  of  the  defendant.  (Beasv.  Harvie,  2  Barb.  Ch.  669.)  The  exception  to  this 
rule  is,  where  the  complainant  shows  that  he  has  applied  to  the  defendant  to 
admit  some  fact  material  to  the  defence  of  the  complainant,  in  the  suit  at  law, 
which  the  defendant  in  the  hill  of  discovery  refuses  to  admit ;  but  which  he  after- 
wards admits,  by  his  answer  to  the  bill.  (lb.)  "Where  no  application  for  a  dis- 
covery is  made  to  the  defendant  himself,  previous  to  filing  a  bill  of  discovery 
against  him,  and  the  only  application  made  is  to  his  attorney,  who  has  no  informa- 
tion on  the  subject,  except  what  he  has  communicated  to  the  complainant's 
attorney,  it  is  not  sufficient  to  excuse  the  complainant  in  the  bill  of  discovery  from 
the  payment  of  costs.     (lb.) 

(6)  "Where  a  question  of  practice  is  new,  especially  where  the  object  is  to  settle 
the  form  of  pleadings,  it  is  not  customary  to  impose  costs  as  a  condition  of  amend- 
ment, except  to  abide  the  event.  (Turner  v.  Comstock,  1  Code  R.  102 ;  S.  C.  7 
N.  Y.  Leg.  Obs.  23.)  It  seems  that  where  a  party  moves  to  amend  his  pleading, 
and  he  has  been  guilty  of  laches,  in  making  the  motion,  if  the  motion  is  granted 
at  all,  it  must  be  upon  condition  of  his  paying  all  the  costs  of  the  action  up  to  the 
time  of  the  amendment.  (Salters  v.  Qenin,  8  Ab.  253  ;  S.  C.  3  Bosw.  639 ;  10  Ab. 
478;  19  How.  Pr.  233.) 
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[*Vol.  II,  325]  *OHAPTER    II. 

APPORTIONMENT  AND  SET-OFF. 

Sect.  1.  Apportionment. 
2.  Set-Off. 


SECTION    I. 


APPORTIONMENT  of  costs. 


In  deciding  the  question  of  costs,  the  court  will  frequently  appor- 
tion them,  so  as  to  cause  the  costs  of  one  part  of  the  suit  to  fall  upon 
one  party,  and  those  relating  to  another  part  to  fall  upon  the  other 
party.  Thus,  where  a  complainant  claims  several  matters  by  his  bill, 
and  succeeds  in  establishing  his  right  to  a  portion  only  of  what  he  so 
claims,  the  court  will  sometimes  grant  him  a  decree  for  that  part  of 
his  case  in  which  he  is  successful,  with  costs  to  be  paid  by  the  defend- 
ant ;  and  will  dismiss  the  remainder  of  his  bill  with  costs  to  be  paid 
by  himself.(c)  (7) 

So,  also,  where  there  are  several  issues,  and  some  are  found  for  the 
complainant,  and  others  for  the  defendant,  the  parties  will  be  allowed 
costs  on  issues  found  in  their  favor,  and  must  pay  them  on  those  found 
against  them.(^) 

(c)  3  Dan.  Pr.  39.    Clinan  v.  Cooke,  1  Sch.  &  Lef.  22. 

(d)  Prevost  v.  Benett,  2  Pi-ice,  272. 


(7)  Where  a  defendant  made  an  offer  of  judgment  for  a  sum  less  than  the  amount 
demanded  in  the  complaint,  which  offer  was  not  accepted,  and  the  defendant 
answered,  setting  up  a  counterclaim,  and  the  plaintiff,  under  section  244  of  the 
Code,  compelled  the  satisfaction  of  the  balance  of  the  claim,  as  admitted  by  the 
answer,  and  the  defendant  had  a  verdict  on  the  trial  as  to  the  counterclaim ;  it 
was  held  that  the  plaintiff  was  not  entitled  to  costs  after  the  time  of  the  answer. 
(Scoville  v.  Kent,  8  Ab.  N.  S.  17.) 

Where,  in  an  action  against  two  or  more  defendants,  the  plaintiff  recovers  and 
becomes  entitled  to  costs  against  one,  and  the  others  succeed  in  their  defence,  they 
are  entitled  to  costs.  (Cuyler  v.  Coats,  10  How.  Pr.  141 ;  Hitids  v.  Myers,  4  id. 
356;  S.  C.  3  Code  R.  48;  Williams  v.  Horgan,  13  How.  Pr.  138;  S.  C.  6  Duer, 
658.) 
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Sometimes  where  no  part  of  the  bill  is  dismissed,  but  a  decree  is 
made  upon  the  whole  bill,  the  court  will  order  the  costs  of  the  suit,  up 
to  a  certain  period,  to  be  borne  by  one  party,  and  the  remainder  by 
another.  Thus,  in  suits  for  specific  performance,  where  a  vendor 
[*Vol.  II,  326]  does  not  make  *out  his  title  until  after  the  bill  is  filed, 
he  will  be  liable  to  pay  the  costs  of  the  suit  up  to  the  time  when  he 
showed  a  good  title. (e) 

In  matters  of  account,  also,  the  court  will  frequently  apportion  the 
costs  as  between  the  complainant  and  defendant.  Thus,  where  a 
complainant  took  a  decree  for  an  account  against  an  executor  who  had 
in  his  answer  stated  an  account,  which  was  found  by  the  master  to  be 
correct,  the  court  gave  the  costs  of  the  suit,  up  to  the  decree,  to  the 
complainant,  and  the  costs  of  the  subsequent  proceedings  to  the 
defendant^/)  the  reason  of  the  distinction  apparently  being  that  the 
executor  had,  before  the  bill  was  filed,  been  applied  to  for  an  account, 
but  gave  none,  and  so  had  rendered  the  suit  necessary ;  but  it  was  at 
the  complainant's  own  risk  that  he  proceeded  with  it  after  the  defend- 
ant had  rendered  a  correct  account  by  his  answer.(p') 


SECTION    II. 

SET    OFF   OF   COSTS. 

Where  the  costs  are  apportioned  between  the  complainant  and 
defendant,  the  court  will  generally  so  arrange  them  that  they  may  be 
set  off,  one  against  the  other,  and  that  the  balance  only  shall  be  paid 
by  the  party  from  whom  it  shall  appear  to  be  due. (A)  The  court  will 
also,  where  there  are  sums  of  money  to  be  paid,  as  well  as  costs, 
arrange  the  demands  of  each  so  as  to  do  justice  to  all.(i)  Thus,  in  a 
suit  for  the  administration  of  assets,  in  which,  according  to  the  com- 
mon course  of  the  court,  all  the  parties  are  entitled  to  have  their  costs 
out  of  the  fund,  a  party  who  was  a  debtor  to  the  estate  was  not 
allowed  to  receive  payment  of  them  whilst  his  debt  remained  unsatis- 

(e)    2  Dan.  635.    3  id.  40.    3  Sugd.  V.  and  P.  140,  pi.  13,  143,  pi.  23,  (ed.  1840.)    Lewin  v. 
Guest,  1  Buss.  328.    3  Y.  &  Coll.  505. 
(/)  Anon.  4  Mud.  273. 

(o)  3  Dan.  40.    And  see  Beames  on  Costs,  (ed  1840,)  p.  7. 
(h)  Id.  41. 
(i)    Taylor  v.  Popham,  15  Ves.  72.    Fell  v.  Lutvvidge,  Barnard.  319. 
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fied ;  but  the  costs  due  to  him  were  ordered  to  be  set  off,  pro  tanlo, 
against  the  debt  due  from  him. (ft) 

So  where  the  complainant  obtained  a  decree  for  part  of  his  demand, 
with  costs,  and  as  to  the  remainder  issues  were  directed,  which  were 
[*Vol.  II,  327]  ^afterwards  found  for  the  defendants,  the  court  stayed 
the  payment  of  the  costs  decreed  to  the  complainant,  in  order  that  the 
defendants  might  have  an  opportunity  to  set  off,  as  against  those  costs, 
the  costs  of  the  issues. (I) 

Upon  exceptions  to  a  master's  report,  also,  each  party  is  entitled  to 
the  costs  of  the  hearing,  as  to  the  exceptions  decided  in  his  favor; 
which  costs  may  be  set  off  against  each  other,  (m)  Thus,  where  part 
of  the  exceptions  are  allowed,  and  the  rest  disallowed,  the  costs  to 
which  the  respective  parties  are  entitled  may  be  set  off,  or  a  propor- 
tionate share  of  the  costs  only  may  be  allowed  to  the  party  who  suc- 
ceeds as  to  a  majority  of  the  exceptions. (n) 

But  the  court  will  not  direct  the  costs  of  a  suit  in  chancery  and  of 
an  action  at  law  between  the  same  parties  to  be  set  off  against  each 
other,  (o) 

In  Rumney  v.  Beale,(p)  the  court  of  exchequer  denied  a  motion  for 
special  directions  to  the  master  requiring  him  to  deduct,  in  his  taxa- 
tion of  the  costs  of  the  parties,  the  costs  which  he  should  allow  to  the 
defendant,  from  those  which  he  should  allow  to  the  complainant,  who 
had  become  insolvent  after  the  decree  had  been  passed  and  acted 
upon. 

And  it  has  been  held  in  this  court,  that  under  the  usual  order  that 
the  complainant's  bill  be  dismissed,  on  payment  of  costs,  the  com- 
plainant must  pay  the  costs  if  he  wishes  to  put  an  end  to  the  suit ; 
and  that  he  is  not  authorized  to  offset  the  defendant's  costs  against  a 
judgment,  or  other  liquidated  demand  in  favor  of  the  complainant, 
without  a  special  order  of  the  court  allowing  such  offset  to  be 
made.(g)  (8) 

[k)  Harraer  v.  Harris,  1  Rnss.  155. 

U)    Taylor  v.  Cook,  1  Yonnge,  201. 

(m)  Richards  v.  Barlow,  1  Paige,  323. 

(rc)  Norton  v.  Woods,  5  Paige,  260. 

(o)  Wright  t.  Mudie,  1  Sim.  &  Stn.  266. 

(p)  10  Price,  113. 

(q)  Simpson  V.  Brewster,  9  Paige,  245. 


(8)  "When  the  granting  of  costs  is "  discretionary,  the  court,  on  giving  them  to  a 
party,  may  direct  them  to  be  set  off  upon  a  judgment  held  against  him  and 
another  by  the  adverse  party;  although  such  joint  judgment  be  not  the  subject 
of  a  legal  set-off.     (Wheeler  v.  Heermans,  3  Sandf.  Ch.  597.) 
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[*Vol.  II,  328]  *CHAPTEE    III. 

COSTS  OUT  OF  THE  FUND. 

Sect.  1.  In  what  Cases  allowed. 
2.  Out  op  what  Fund. 


SECTION    I. 

IN  WHAT   CASES   COSTS   ALLOWED. 

Costs,  when  awarded,  are  not  always  directly  to  be  paid  by  one 
party  to  another.  Whenever  an  estate,  whether  real  or  personal  is 
the  subject  of  litigation,  the  court  will,  in  general,  order  the  costs  of 
the  suit,  or  those  of  some  of  the  parties  to  it,  to  be  defrayed  out  of  the 
fund  or  estate. (9) 

Trustees,  agents,  receivers,  and  personal  representatives.]  It  is  a  rule 
that  trustees,  agents,  and  receivers,  accounting  fairly,  and  paying 
their  money  into  court,  are  entitled  to  their  costs  out  of  the  estate,  as 
a  matter  of  course. (r)  And  the  same  rule  extends  to  personal  repre- 
sentatives, (s)  Thus,  where  an  administrator  or  trustee  resists  a  claim, ( 
and  litigates  bona  fide,  from  a  conviction  of  duty,  without  any  inten- 
tional default,  he  will  not  be  charged  personally  with  the  costs,  but 
they  will  be  ordered  to  be  paid  out  of  the  assets. (t)  So  where  he 
submits  to,  and  asks  the  direction  of,  the  court,  on  a  bill  filed  by  a 
legatee,  (u) 

(r)  Attorney -General  v.  The  City  of  London,  1  Ves.  jnn.  246.    3  Bro.  C.  C.  171. 

(s)  Bashley  v.  Masters,  1  Ves.  jnn.,  205.  Knatchbnll  v.  Fearnhead,  3  My.  &  Craig,  122 
Decker  v.  Miller,  2  Paige,  149.    Knox  v.  Picket,  4  Desans.  199. 

(<)  Moses  v.  Mnrgatroyd,  1  John.  Ch.  Rep.  473.  Dnnscomb  v.  Dnnscomb,  id.  608.  Hosack 
T.  Rogers,  9  Paige,  461. 

(«)  Morrell  v.  Dickey,  1  John.  Ch.  Eep.  153. 


(9)  Where,  on  a  bill  and  cross-bill,  each  party  claimed  more  than  he  was  entitled 
to,  but  the  complainant  in  the  original  suit  mainly  succeeded,  he  was  allowed  his 
costs  of  that  suit  out  of  the  fund,  and  all  the  other  costs  were  directed  to  be  borne 
by  the  respective  parties  who  incurred  them.     (Craig  v.  Tappin,  2  Sandf.  Ch.  78.) 
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This  rule  is  not  confined  to  cases  in  which  they  are  brought  before 
[*Vol.  II,  329]  *the  court  as  defendants.  It  is  a  general  principle 
that  a  trustee  has  a  right  to  the  protection  of  the  court,  in  the  execu- 
tion of  his  trust.  He  is  therefore  entitled  to  his  costs,  whether  he 
comes  before  the  court  as  complainant  or  defendant ;  unless  the  act 
required  to  be  done  leads  to  no  responsibility,  or  his  motive  is  obvi- 
ously vexatious.(a)  And  a  trustee,  fairly  instituting  a  suit  for  the 
direction  of  the  court  with  regard  to  the  trust,  will  not  only  be  enti- 
tled to  his  own  costs,  but  any  person  made  a  party  to  the  suit  for  his 
protection,  will  also  be  ordered  his  costs  from  the  fund.(w) 

"Where  an  executor,  who  is  indebted  to  the  estate,  has  a  right  to  ask 
the  aid  and  protection  of  the  court  in  paying  over  the  money  due  by 
him,  he  will  be  entitled  to  his  costs  out  of  the  fund.(»)  So  if  the 
executor,  who  was  a  creditor  of  the  estate,  had  a  right  of  preference 
over  other  creditors,  and  was  compelled  to  come  into  chancery  to  obtain 
such  preference,  his  costs  will  be  paid  out  of  the  fund.(y) 

Where,  however,  the  act  required  to  be  done  by  a  trustee,  leads  to 
no  responsibility,  or  his  motive  is  obviously  vexatious,  he  will  not  be 
allowed  his  costs.  Thus,  where  trustees,  under  a  will,  refused  to  pay 
a  legacy  to  the  assignees  of  a  bankrupt,  merely  because  the  bankrupt 
himself  had  set  up  a  claim  to  it,  they  were  refused  their  costs  of  the 
suit.(z)  So,  where  a  trustee,  from  caprice  or  obstinacy,  occasions  a 
suit  which  would  otherwise  be  unnecessary,  he  will  not  be  allowed  the 
costs  of  it,  whether  he  is  complainant  or  defendant.  Therefore,  where 
a  person  having  in  his  hands  a  sum  of  money  belonging  to  an  infant, 
instituted  a  suit  to  have  the  money  secured  for  the  benefit  of  the 
infant,  though  there  was  a  trustee  of  a  settlement  to  whom  it  ought  to 
have  been  paid,  and  who  was  willing  to  receive  it,  the  court  refused  to 
allow  him  his  costs  out  of  the  fund,  (a) 

So,  where  a  person  standing  in  the  situation  of  a  trustee,  occasions 
the  suit  by  his  neglect  or  misconduct,  he  will  be  deprived  of  his  costs 
out  of  the  estate. (5)  Or  where,  after  having  taken  upon  himself  the 
trust,  he  refuses  to  act,  and  thereby  renders  a  suit  for  the  appointment 
of  a  new  trustee  necessary.(c) 

In  like  manner,  if  an  executor  commits  a  fraud,  he  will  not  be 

(v)  3  Dan.  45.    Cnrteis  v.  Candler,  Mad.  &  Geld.  123.    Hosack  v.  Rogers,  9  Paige,  461. 
(m)  Id.  ib.    Hicks  v.  Wrench,  Mad.  &  Geld.  93.    Henly  v.  Philips,  2  Atk.  48.    Taylor  v. 
Glanville,  3  Mad.  176. 
(a)  Decker  v.  Miller,  2  Paige,  149. 
(2/)  Id.  ib. 

(«)  Knight  v.  Martin,  1  Enss.  &  My.  70. 
(o)  Ellis  v.  Ellis,  1  Euss.  368. 
(6)  O'Callaghan  v.  Cooper,  5  Ves.  129. 
(c)   Howard  v.  Ehodes,  1  Keen,  581. 
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[*Vol.  II,  330]  *allowed  his  costs ;  although  the  testator  has  directed 
that  his  executors  shall  be  reimbursed  any  expenses  they  may  incur, 
out  of  the  property.(d)  So,  if  a  personal  representative,  or  other  trus- 
tee, improperly  retains  trust  moneys  in  his  hands,  he  will  be  deprived 
of  costs. (e)  But  the  mere  circumstance  of  his  being  found  in  debt  to 
the  estate  will  not  be  sufficient ;  even  though  he  may  be  ordered  to 
pay  interest  on  the  balance.  To  disentitle  him  to  costs,  he  must  be 
guilty  of  some  impropriety  of  conduct. (/) 

Trustees  or  other  persons  standing  in  that  character,  however,  will 
not  be  permitted  unnecessarily  to  burden  the  fund  by  costs  which  they 
might  have  avoided.  Thus,  although  two  or  more  trustees,  having  a 
fiduciary  character,  may,  notwithstanding  they  employ  separate  solic- 
itors and  put  in  separate  answers,  have  each  his  costs,(<?)  yet  they  will 
not  be  allowed  to  make  use  of  this  privilege  in  an  oppressive  manner. (h) 
Therefore,  where  a  trustee  who  had  not  acted,  put  in  a  full  answer  to 
the  whole  bill,  an  order  was  made  at  the  hearing  to  tax  him  the  costs 
of  such  answer  only  as  would  have  been  necessary  and  proper.(i)  So, 
where  an  executor  who  was  complainant,  made  his  co-executor  a 
defendant,  the  chancellor  for  some  time  doubted  whether  he  ought 
to  have  his  costs,  but  at  length  they  were  ordered  to  be  paid  to 
him.  (A') 

Trustees  and  personal  representatives  brought  into  court,  will  not  be 
deprived  of  their  costs,  although  they  make  a  claim  for  their  own 
benefit,  and  fail ;  provided  they  do  so  "  by  way  of  submission. "(I) 

But  the  court  will  not  tolerate  trustees  in  attempting  to  defeat  the 
claims  of  their  cestui  que  trust,  by  setting  up  an  improper  defence  ;(m) 
or  in  stating  the  trust  to  be  different  from  what  it  really  is.  (re)  They 
will  also  be  deprived  of  their  costs,  if  they  claim  more  than  they  are 
entitled  to.(o) 

Besides,  witholding  from  a  trustee  his  costs,  the  court  will  sometimes 
go  further,  and  compel  him  to  pay  the  costs  of  the  suit  out  of  his  own 
pocket.  For  it  is  a  general  rule,  that  if  any  particular  instance  of 
misconduct,  or  a  general  dereliction  of  duty  in  a  trustee,  is  the 
immediate  cause  of  a  suit  being  instituted,  the  trustee,  on  the  charge 

{d)  Hide  v.  Haywood.  2  Atk.  126. 

(e)   Dawson  v.  Parrot,  3  Bro.  C.  U.  230. 

(/)  Parrot  v.  Treby,  Prec.  iu  Ch.  254. 

(o)  Eeade  v.  Sparkes,  1  Moll.  10. 

(ft)  3  Dan.  47. 

(i)    Martin  v.  Persse,  1  Moll.  146. 

(k)  Blount  v.  Burrow,  3  Bro.  C.  C.  90. 

(Z)    Kashley  v.  Martin,  1  Ves.  jnn.  205. 

(m)  Lloyd  v.  Spillet,  3  P.  Wms.  346.    2  Atk.  148,  S.  C. 

In)  Ball  v.  Montgomery,  2  Ves.  jnn.  191. 

(o)  Attorney-General  v.  The  Brewers  Co.  1  P.  Wms.  376. 
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[*Vol.  II.  331]  being  *substantiated  against  him,  must  pay  the  costs 
of  the  proceedings  his  own  improper  behavior  has  occasioned,  (p) 

In  suits  for  the  administration  of  assets.]  When  a  suit  is  instituted, 
either  by  creditors  or  legatees,  for  a  general  administration  of  assets, 
so  that  the  whole  estate  of  the  deceased  must  necessarily  come  under 
the  direction  of  the  court,  the  costs  of  the  personal  representatives  are 
always  provided  for ;  and  even  where  there  is  a  deficiency  of  assets 
to  pay  the  whole  of  the  testator's  debts,  they  constitute  the  first  charge 
upon  the  fund  arising  from  the  personal  estate.  (<7) 

When  a  suit  has  been  fairly  instituted  for  the  administration  of 
assets,  the  first  payment,  after  paying  the  costs  of  the  executor,  should 
be  the  costs  incurred  by  the  complainant  in  the  suit.(r)  The  heir  at 
law,  devisees,  and  trustees  of  the  real  estate,  will  then  have  their  costs 
against  the  complainant — and  he  will  be  entitled  to  have  them  over 
against  the  fund ;  and  the  other  defendants  will  have  their  costs  out 
of  the  fund,  in  the  same  order  with  their  respective  demands.(s)  The 
right  of  the  complainant  to  his  costs  out  of  the  fund  will  not  affect  the 
personal  representative's  right  of  retainer  for  satisfaction  of  a  debt 
due  to  himself;  even  though  the  fund  has  been  paid  into  court,  (t)  A 
devisee  of  real  estate,  which  is  subject  to  the  payment  of  debts, 
cannot,  however,  retain  his  debt  in  priority  to  the  costs  of  the  suit.(w) 

A  creditor  who  came  in  after  the  master  had  filed  his  report,  and 
obtained  leave  to  prove  his  debt,  without  stipulating  to  contribute  to  the 
costs  of  the  suit  brought  by  other  creditors  against  the  executors — the 
assets  not  being  sufficient  to  pay  all  the  debts  proved — was  not  allowed 
his  costs  out  of  the  fund.(v)  But  in  Barker  v.  Wardle,(w)  costs  were 
given  out  of  the  fund,  to  the  complainant,  in  a  suit  to  administer  his 
deceased  debtor's  estate,  although  he  was  only  a  simple  contract 
creditor,  and  the  assets  had  proved  insufficient  to  satisfy  the  specialty 
creditors. 

The  above  rnles  apply  to  cases  where  there  is  a  deficiency  in  the 
fund  realized  by  the  suit  to  answer  all  the  claims  upon  it ;  but  where 
the  fund  is  not  in  that  predicament,  the  general  rule  is,  that  whenever 
it  is  necessary  to  come  to  the  court  to  establish  a  demand  upon  the 
property  of  persons  deceased,  the  costs  of  such  proceedings  must  be 

(p)  3  Dan.  51.    Lewin  on  Trustees,  452. 

to)  Bennett  v.  Going,  1  Moll.  529.    Yonng  v.  Everest,  1  Enss.  &  My.  426. 
(r) i   Bennett  v.  Going,  supra.    3  Dan.  60,  61.    Hare  v.  Kose,  2  Ves.  558.    Loomis  v.  Slotherd, 
1  Sim.  &  Stn.  458,  460. 
(s)    Hamilton  v.  Hamilton,  1  MollOy,  535. 
it)    Chissam  v.  Dewes,  5  Kass.  29. 
(m)  Id.  ib. 

(®)  Mason  v.  Cod  wise,  6  John.  Ch.  183. 
(!»)  2  My.  &  Keen,  818. 
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[*Vol.  II,  332]  borne  out  of  *the  assets,  (x)  Therefore,  if  a  bill  be 
filed  by  a  creditor,  for  his  debt,  or  by  a  legatee  for  his  legacy,  the  costs 
of  the  suit  must  be  paid  out  of  the  testator's  estate.  So,  also,  must 
the  costs  of  a  suit  to  obtain  the  benefit  of  a  donatio  mortis  causa.  The 
expenses  of  a  suit,  also,  by  residuary  legatees,  or  next  of  kin,  for  an 
account  and  distribution  of  an  estate,  must  be  defrayed  out  of  the 
general  estate. {y)  And  it  seems,  that  in  such  suits,  the  circumstance 
that  the  defendant  has  offered  to  the  complainant  a  full  inspection  of 
his  account,  makes  no  difference.  A  complainant  in  such  a  case  is  not 
bound  to  receive  and  acquiesce  in  the  mere  unsupported  statement  of 
the  accounting  party.  He  has  a  right  to  have  the  account  of  the 
estate  taken  with  the  sanction  of  oaths,  and  all  other  guards  against 
deception  which  a  court  of  equity  can  supply.(z) 

On  ambiguous  wills.]  Where  a  will  is  so  ambiguous  in  its  terms  as 
to  render  it  proper  for  the  executor  to  take  the  direction  of  the  court 
as  to  the  construction  of  its  provisions,  the  costs  of  the  necessary  par- 
ties to  the  litigation  is  a  proper  charge  upon  the  estate. (a)  So,  where 
a  bill  is  filed  to  secure  and  have  the  benefit  of  a  contingent  interest 
devised  over,  the  costs  must  be  paid  out  of  the  general  assets  of  the 
testator,  who  by  his  will  occasioned  the  difficulty,  (b)  And  it  is  invari- 
ably held,  that  if,  in  the  course  of  a  suit  for  the  administration  of  an 
estate,  a  difficulty  arises  upon  the  construction  of  the  will,  the  costs 
occasioned  by  such  difficulty  must  be  defrayed  out  of  the  assets ;  even 
though  the  difficulty  has  arisen  from  parol  evidence  introduced  on  the 
part  of  the  defendant. (c) 

When  it  is  said  however,  that  a  legatee  filing  a  bill  for  his  legacy, 
will  be  entitled  to  his  costs  out  of  the  estate,  it  must  be  understood  as 
only  applying  to  those  cases  in  which  he  is  successful  in  the  suit.  If 
a  person  claims  as  legatee,  and  his  bill  is  dismissed,  he  will  not  be 
entitled  to  his  costs  out  of  the  testator's  estate  ;  notwithstanding  there 
is  an  ambiguity  in  the  will,  which  renders  it  necessary  to  apply  to  the 
court  for  its  construction,  (d) 

On  ambiguous  deeds.]  The  rule  above  mentioned,  as  to  costs  occa- 
sioned by  the  ambiguity  of  a  will,  does  not  apply  to  cases  where  diffi- 
culties arise  upon  the  construction  of  deeds.     In  such  cases,  although 

(x)  3  Dan.  63.    Hampsou  v.  Brandwood,  1  Mad.  381,  394.    Gardner  v.  Parker,  3  id.  184. 
(y)  Id.  64. 

(z)  Sharpies  v.  Sharpies,  McCle.  506.  13  Price,  745,  S.  C. 

(a)  King  v.  Strong,  9  Paige,  94.    Smith  v.  Smith,  4  id.  271.    Sogers  v.  Boss,  I  John.  Ch. 
Eep.  608. 
(5)    Studholme  v.  Hodson,  3  P.  Wms.  S00. 

(c)  Nourse  v.  Pinch,  1  Ves.  jun.  362. 

(d)  Leister  v.  Sheringham,  cited  1  Newl.  397.    3  Dan.  65. 
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[*Vol.  II,  333J  *if  the  deed  which  gives  rise  to  the  suit  be  so  darkly 
framed  as  to  occasion  fair  doubts  as  to  its  construction,  the  court  will 
excuse  the  unsuccessful  parties  their  costs  ;  yet  it  will  not  compel  the 
successful  party  to  pay  them  out  of  the  estate. (e) 

On  bills  of  interpleader.]  The  complainant,  in  an  interpleading  suit, 
is  entitled  to  be  paid  his  costs  out  of  the  fund.(/)  This  rule,  however, 
applies  only  to  those  cases  where  the  bill  is  necessary,  and  properly 
filed  as  against  both  defendants.(p') 

Under  special  circumstances,  the  defendants,  as  well  as  the  com- 
plainant, will  be  allowed  their  costs  out  of  the  fund.(^)  On  the  other 
hand,  if  one  of  the  defendants  suffers  the  bill  of  interpleader  to  be 
taken  as  confessed  against  him,  he  will  be  personally  charged  with  all 
the  costs  which  have  been  occasioned  by  his  unjust  claim  upon  the 
fund.(i) 

The  costs  are  to  be  paid  in  the  first  instance  by  the  party  entitled 
to  the  fund,  but  eventually  by  the  party  who  is  in  the  wrong,  in  the 
adjustment  of  the  controversy  between  the  defendants.(A)  (10) 

On  bills  of  foreclosure.]  Where  a  mortgagee  brought  a  bill  to  fore- 
close, and  subsequent  incumbrancers  answered  and  disclaimed  as  to 
him,  it  was  held  that  they  were  entitled  to  the  costs  of  their  answers, 
out  of  the  fund,  although,  as  between  themselves,  they  contested  the 
right  to  the  surplus. (I)  (11) 

(€)  3  Dan.  64,  note  (k).  Hampson  v.  Brandwood,  1  Mad.  381, 394.  Bnt  see  Ormsby  v.  Green, 
2  Moll.  457. 

(/)  Campbell  v.  Solomons,  1  Sim.  &  Stu.  462.  Canfield  v.  Morgan,  Hopk.  224.  Aldridge  v. 
Mesner,  6  Ves.  418.    Bedell  v.  Hoffman,  2  Paige,  199.    Aymer  v.  Gault,  id.  284. 

(a)  Badeau  v.  Rogers,  2  Paige,  209. 

(*•)  Atkinson  v.  Manks,  1  Cowen,  691. 

(i)   Badeau  v.  Rogers,  supra. 

(k)  Id.  ib.    Canfield  v.  Morgan,  supra.    Thompson  v.  Ebbetts,  Hopk.  272. 

\l)   Mackie  v.  Cairns,  5  Cowen,  547,  563.    Cathn  v.  Harned,  3  John.  Ch.  Rep.  61. 


(10)  In  Miller  v.  De  Peyster,  (1  Ab.  234 ;  S.  C.  4  Duer,  203,)  where  a  bill  of 
interpleader  was  filed,  the  unsuccessful  claimant  was  adjudged  to  pay  all  costs 
recovered  by  the  plaintiff,  as  well  as  all  costs  of  his  co-defendant. 

(11)  Although  costs,  in  actions  for  foreclosure,  are  in  the  discretion  of  the  court, 
yet  if  it  appears  that  such  discretion  has  been  exercised  under  an  erroneous  view 
of  the  law  affecting  the  rights  of  the  parties,  it  is  the  duty  of  the  appellate  court 
to  correct  the  error.     (Morris  v.  Wheeler,  45  N.  Y.  708.) 

"Where  a  prior  incumbrancer  is  obliged  to  appear  in  a  foreclosure  suit,  in  order 
to  protect  his  rights,  he  is  entitled  to  the  necessary  costs  of  his  appearance ;  to 
be  first  paid  out  of  the  proceeds  of  the  sale  under  the  decree.     (Mayer  v.  fialis-  ' 
bury,  1  Barb.  Ch.  546.) 

Even  in  cases  where  the  defendant,  in  a,  foreclosure  suit,  has  not  delayed  the 
proceedings  and  increased  the  costs,  by  an  improper  defence,  the  necessary 
expenses  of  the  suit,  as  well  as  of  the  master's  sale,  are  to  be  deducted  out  of  the 
proceeds  of  the  mortgaged  premises  ;  thereby  rendering  the  mortgagor,  in  effect, 
liable  for  those  costs  and  expenses,  if  the  proceeds  of  the  sale  are  not  sufficient  to 
pay  the  whole  debt  for  which  he  is  personally  liable.  And  where  the  mortgagor 
sets  up  an  unfounded  defence,  and  thus  delays  the  proceedings,  it  is  proper  to 
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Where  the  widow  was  necessarily  made  a  party  to  a  bill  of  fore- 
closure, she  was  held  to  be  entitled  to  her  costs  out  of  two-thirds  of 
the  surplus  in  court,  without  prejudice  to  her  claim  of  dower  out  of 
the  gross  amount  of  the  surplus. (to) 

Where  a  junior  mortgagee  files  a  bill  of  foreclosure,  making  the 
holder  of  a  prior  mortgage  a  party  defendant,  and  calls  for  an  answer 
as  to  the  amount  due  upon  such  prior  mortgage,  the  prior  mortgagee  is 
entitled  to  the  costs  of  his  answer,  as  well  as  his  other  costs,  to  be  first 
paid  out  of  the  proceeds  of-  the  sale  :  or  to  be  charged  upon  the  com- 
plainant personally,  in  the  discretion  of  the  court.(w) 

*Jw  creditors'  suite.]  Where  a  person  is  made  a  [*Vol.  II,  334] 
party  to  a  creditors'  bill,  to  enable  the  complainant  to  obtain  a  debt 
due  from  him  to  the  complainant's  judgment  debtor,  which  debt  such 
person  is  ready  and  willing  to  pay,  he  is  entitled  to  his  costs  out  of 
the  fund.(o) 

Guardian  ad  litem.]  The  guardian  ad  litem  of  an  infant  defendant 
can  only  be  allowed  his  taxable  costs  against  a  fund  belonging  to  other 

(m)  Tabele  v.  Tabele,  1  John.  Ch.  Rep  45. 

\n)  Boyd  v.  Dodpre,  in  Chancery,  January  4th,  1843. 

{,0)  Stafford  v  .  Mott,  3  Page,  100. 


charge  him  personally  with  the  costs  ;  instead  of  taking  them  out  of  the  proceeds 
of  the  mortgaged  premises,  which  in  equity  belong  to  the  complainant  or  to  other 
pei'sons  holding  incumbrances  upon  the  premises.  (Jones  v.  Phelps,  2  Barb. 
Ch.  440.) 

In  a  foreclosure  suit  the  costs  incurred  by  the  complainant  in  resisting  the 
mortgagor's  motion  to  set  aside  the  execution,  will  be  ordered  to  be  paid,  out 
of  the  surplus  moneys,  in  preference  to  the  claim  of  a  purchaser  of  the  premises, 
taking  title  from  the  mortgagor  after  the  decree,  and  before  the  motion.  (Mc- 
Pherson  v.  Hmbsel,  2  Beasley,  299.) 

Where  a  party  is  improperly  made  a  defendant,  in  a  foreclosure  suit,  the  costs 
of  his  defence  should  be  paid  by  the  complainant,  and  should  not  be  charged  • 
upon  the  surplus  proceeds  of  the  sale  of  the  mortgaged  premises,  which  belong 
to  other  parties.     (Millandon  v.  Brugiere,  11  Paige,  163.) 

Section  308  of  the  Code  specifies  the  amount  of  the  percentage  to  be  allowed  to 
the  plaintiff  in  a  foreclosure  suit,  by  way  of  additional  allowance.  And  section 
309  provides  that  in  such  an  action  the  court  may  make  a  further  allowance,  not 
exceeding  two  and  one-half  per  cent. 

"Where  notice  of  the  sale  -of  mortgaged  premises,  under  a  decree  of  foreclosure, 
is  discontinued,  by  the  direction  of  the  complainant,  and  without  the  consent  of 
the  other  parties  to  the  suit  who  are  interested  in  the  proceeds  of  the  sale,  the 
extra  expense  occasioned  by  the  discontinuance  of  the  first  notice  of  sale  ought 
not  to  be  paid  out  of  the  proceeds  of  a  sale  subsequently  made  by  the  master,  to 
the  injury  of  the  other  parties  interested  in  such  proceeds.  (Kelly  v.  Israel, 
11  Paige,  147.) 

"Where  a  junior  mortgagee  appeared  in  three  suits  brought  to  foreclose  three 
separate  prior  mortgages,  on  distinct  parts  of  the  lands  mortgaged  to  him,  and 
after  a  sale  there  was  a  surplus  in  each  suit,  and -in  one  of  them  the  surplus  was 
sufficient  to  pay  the  junior  mortgagee's  debt,  and  his  costs  in  that  suit ;  held, 
that  he  could  not  be  compelled  to  take  up  with  the  costs  in  that  suit  alone,  but 
was  entitled  to  his  costs  of  appearing  in  each  of  the  suits,  to  be  paid  out  of  the 
surplus  therein.     (Smack  v.  Duncan,  4  Sandf.  Ch.  621.) 
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parties  in  the  cause.  And  it  must  be  a  very  special  case  to  authorize 
the  court  to  allow  anything  beyond  the  taxable  costs  of  the  guardian 
ad  litem  to  be  charged  upon  a  fund  belonging  to  the  infant.(p) 

On  bill  filed  by  order  of  the  court.]  "Where  a  suit  was  instituted  by  a 
legatee,  by  order  of  the  court,  to  ascertain  whether  his  legacy  had 
been  adeemed,  the  costs  of  all  the  parties  were  paid  out  of  the  fund, 
although  the  bill  was  dismissed,  (q) 


SECTION    II. 

OUT   OF   WHAT   FUND. 

Where  a  legacy,  either  general  or  specific,  is  to  be  paid  out  of  the 
testator's  estate,  and  any  doubt  or  ambiguity  arises  under  the  will, 
which  renders  an  application  to  the  court  necessary,  the  costs  occa- 
sioned by  such  application  are  to  be  paid,  not  out  of  the  legacy  or 
bequest  with  respect  to  which  the  doubt  arises,  but  out  of  the  general 
assets  not  otherwise  disposed  of.(r)  In  other  words,  they  are  payable 
out  of  what  is  usually  termed  the  general  residue,  or  residuary 
estate  ;(s)  although,  perhaps,  the  term  may  not  be  quite  correct,  inas- 
much as  the  residuary  estate  is,  strictly  speaking,  that  part  of  the 
estate  which  remains  after  payment  of  all  legal  and  testamentary 
claims  upon  the  estate,  whether  for  debts,  legacies  or  costs. (t) 

If  the  devisee  of  real  estate  charged  with  the  payment  of  a  legacy 
[*Vol.  II,  335]  ^refuses  to  pay  the  same,  the  costs  of  the  legatee's 
suit  to  recover  it  will  be  a  charge  upon  the  real  estate. (u) 

The  residuary  estate  is  the  general  fund  for  paying  all  the  costs  in- 
curred in  the  course  of  administering  the  estate,  and  is  applicable 
before  the  particular  fund  which  has  occasioned  the  litigation ;  which 
can  only  be  applied  in  the  event  of  the  general  or  residuary  estate 
proving  deficient,  (v) 

(p)  Union  Ins.  Co.  v.  Van  Rensselaer,  4  Paige,  85. 

(})   Aslie  y.  Beny,  1  Boat.  255. 

(r)  Studholme  v.  Hodgson,  3  P.  Wms.  303.  Jolifl'e  v.  East,  3  Bro.  C.  C.  27.  Daugh  v.  Reed, 
id  195.  Attorney-General  v.  Hurst,  2  Cox,  365.  Barrington  v.  Tristram,  6  Ves.  249.  Pearson 
v.  Pearson,  1  Sen.  &hei'.  12.    Nesliett  v.  Murray,  5  Ves.  158. 

(s)  JEvrev.  Marsrten,  1  My.  &  Craig,  231,243.  Ripley  v.  Moysey,  1  Keen,  578.  Smith  v. 
Smith,  4  Paige.  271.    King  v.  Strong,  9  id.  94. 

(<)    3  Dan.  66. 

(u)  BIrdsall  v.  Hewlett,  1  Paige,  32. 

(e)  3  Dan.  67.    Jolliffe  v.  East,  3  Bro.  C.  C.  25.    Nisbett  v.  Murray,  5  Ves.  158. 
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In  the  application  of  this  rule,  no  distinction  exists  between  cases 
in  which  the  residue  is  disposed  of,  and  where  it  is  not.  And  where 
there  are  specific  bequests  and  pecuniary  legacies  which  exhaust  the 
whole  estate,  so  that  there  is  no  residue,  the  costs  occasioned  by  the 
specific  bequests  will  be  thrown  upon  the  general  fund  out  of  which 
the  pecuniary  legacies  are  payable. (w)  Thus,  where  there  were 
specific  and  pecuniary  legacies,  and  the  personal  estate,  after  setting 
apart  the  specific  legacies,  was  not  sufficient  to  pay  all  the  pecuniary 
legacies,  so  that  an  abatement  amongst  them  became  necessary,  the 
costs  were  ordered  to  be  paid  out  of  the  personal  estate  not  specifically 
bequeathed,  (a;) 

The  rule  will  also  prevail  where  property  intended  to  be  disposed 
of  has,  in  the  result,  been  declared  undisposed  of.  There  the  costs 
will  not  be  thrown  upon  the  property  so  declared  to  be  undisposed  of, 
but,  as  in  other  cases,  upon  the  general  estate. (y) 

(m)  Eyre  v.  Marsden,  4  My.  &  Craig,  244.  Nisbett  v.  Mnrray,  5  Ves.  149.  Howse  v.  Chap- 
man, 4  Ves.  542. 

(x)  Barton  v.  Cooke,  5  Ves.  461. 

(y)  Howse  v.  Chapman,  supra.  Roberts  t.  Walker,  1  Buss.  &  My.  752.  Skrymsher  T. 
Northcote,  1  Swans.  571. 
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[*Vol.  II,  336]  *CHAPTER    IV. 

TAXATION  AND  RE-TAXATION.  (12) 

Sect.  1.  Principles  op  Taxation. 

2.  Who  mat  tax  Costs. 

3.  Notice  of  Taxation. 

4.  Bill  op  Costs. 

5.  Re-taxation. 

6.  What  Items  are  not  Taxable. 


SECTION    I. 

principles  op  taxation. 

In  this  court  a  distinction  exists,  which  does  not  prevail  at  law, 
with  regard  to  the  principle  upon  which  the  officer  is  to  proceed  in 
the  taxation  of  costs ;  by  virtue  of  which  a  larger  proportion  of  actual 
expenditure  is  allowed  to  parties  holding  particular  characters  than  is 
allowed  under  ordinary  circumstances.  This  distinction  is  marked  by 
the  terms  costs  "as  between  party  and  party >'' — which  are  the  ordinary 


(12)  Under  the  Code  of  Procedure,  there  is  no  taxation  of  costs  by  that  name. 
In  lieu  thereof,  costs  are  by  the  Code,  allowed  to  the  respective  parties,  of  course, 
in  certain  cases  specified  therein  ;  in  other  cases  they  may  be  allowed  to  either 
party,  in  the  discretion  of  the  court ;  and  in  the  cases  in  which  they  are  allowed, 
the  amount  thereof  is  to  be  adjusted  by  the  clerk,  or  court,  and  such  amount 
inserted  in  the  judgment.  Provision  is  also  made  for  obtaining-  extra  allowances 
of  costs.  These  various  provisions  of  the  Code  are  contained  in  the  preceding 
notes  to  this  chapter. 

As  to  the  taxation  of  costs,  in  equity,  under  the  former  system,  and  what  char- 
ges are  taxable.  See  the  following  cases,  decided  since  the  first  edition  of  this 
treatise  was  published :  New  York  Trust  Co.  v.  Davis,  (10  Paige  507 ;)  Davis  v. 
Hawley,  (11  id.  434  ;)  Crippen  v.  Brown,  (id.  628 ;)  Webb  v.  Crosby,  (id.  193 ;) 
Crippen  v.  Crippen,  (id.  216 ;)  Mnmons  v.  Caimes,  (id.  380  ;)  Shaw  v.  McNish, 
(1  Barb.  Ch.  326  ;)  Otis  v.  Forrnan,  (id.  30  ;)  Frosty.  Frost,  (id  492  ;)  Haminersley 
v.  Parker,  (id.  25 ;)  Rente  v.  Hawley,  (2  id.  552  ;)  Mann  v.  Rice,  (3  id.  42.)  See 
also  Wheeler  v.  Ruekman,  (5  Rob.  702 ;)  and  the  cases  collected  in  Wait's  Code, 
583  et  seq.;  1  Wait's  Dig.  436  ;  4  id.  246. 
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costs  allowed  by  the  court — and  costs  "as between  solicitor  and  client;" 
which  are  the  costs  allowed  to  parties  filling  those  characters.(z)  (13) 

Distinction  between  the  different  principles.]  On  a  taxation  as  between 
party  and  party,  the  principle  is  to  have  a  fixed  allowance  for  every 
proceeding  in  the  suit ;  which  is  not  varied  to  meet  the  circumstances 
of  any  particular  case.  It  is  also  a  principle  to  allow  or  disallow  the 
costs  of  any  proceeding,  entirely  with  reference  to  the  result,  without 
regard  to  the  reason  upon  which  such  proceeding  was  undertaken. 
[*Vol.  II,  337]  Thus,  *the  costs  of  making  or  opposing  a  motion  or 
petition,  in  the  absence  of  any  special  direction  to  the  contrary,  are 
allowed  or  disallowed  in  the  general  costs  of  the  suit,  entirely  with 
reference  to  the  success  of  the  motion  or  opposition. (a) 

In  taxing  costs  as  between  solicitor  and  client,  the  principle  is  to 
allow  the  party  as  many  of  the  charges  which  he  would  have  been 
compelled  to  pay  his  own  solicitor,  as  fair  justice  to  the  other  party 
will  permit. (b)  It  must  not,  however,  be  supposed  that  on  such  a 
taxation,  where  the  costs  are  to  come  out  of  the  pocket  of  the  adverse 
party,  the  party  whose  costs  are  to  be  taxed  is  to  be  allowed  every- 
thing which  his  own  solicitor  might  claim  against  him  upon  the  taxa- 
tion of  his  bill.(e) 

At  first  sight,  a  party  who  is  to  have  his  costs  as  between  solicitor 
and  client,  seems  to  be  entitled  to  everything  that  can  be  claimed 
against  him  by  his  own  solicitor ;  but,  in  the  details  of  taxation,  there 
are  many  charges  which  are  proper  against  the  client,  which  it  would 
be  improper  to  fix  upon  a  third  party.  Thus,  where  a  defendant,  by 
his  own  delay,  suffers  himself  to  be  put  in  contempt,  it  is  quite  fair 
that  he  should  bear  the  expense  of  his  own  neglect,  but  it  would  be 
very  hard  to  take  those  costs  out  of  a  fund  in  which  any  other  person 
is  interested,  (d) 

(2)  3  Dan.  2,  38. 
(o)  2  Smith,  636. 
(6)  3  Dan.  75. 
(c)  Id.  ib. 
(<2)  2  Smith,  637. 

(13)  Where  the  parties  compromised  a  suit,  by  an  agreement  that  one  of  the 
defendants  should  pay  the  costs  of  the  complainant,  it  was  held,  that  the  taxing- 
officer  was  not  bound  to  decide  the  question  whether  the  costs  should  be  taxed  as 
between  solicitor  and  client,  or  only  as  between  party  and  party.  But  that,  if 
the  parties,  or  either  of  them,  wished  it,  he  should  have  taxed  the  costs  in  both 
ways  ;  to  enable  the  pi-oper  tribunal,  before  which  the  agreement  was  afterwards 
sought  to  be  enforced,  to  decide  the  question  whether  the  one  amount,  or  the 
other,  was  payable,  under  such  agreement.  (Crippen  v.  Crippen,  11  Paige  216.) 
But  where  costs  are  payable  under  an  order  or  decree  of  the  court,  the  taxing 
officer  must  decide  upon  what  principle  the  costs  are  to  be  taxed,  according  to  the 
legal  construction  of  such  order  or  decree,  as  well  as  ascertain  the  amount  of  the 
taxable  items,  according  to  such  construction.     (Ib.) 
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In  taxing  costs,  therefore,  as  between  solicitor  and  client,  two 
distinct  principles  are  adopted;  one  where  the  costs  are  to  be  paid 
out  of  a  general  fund,  the  other  where  they  are  to  be  paid  out  of  the 
fund  of  the  party  himself.  This  distinction,  however,  is  never  made 
in  the  order  directing  the  taxation,  but  only  when  the  order  is  acted 
upon.  And  if  it  is  intended  the  party  whose  costs  are  to  be  paid  out 
of  the  general  fund  should  be  fully  indemnified  against  all  expenses, 
care  must  be  taken  to  have  it  so  expressed  in  the  order ;  as  it  will  not 
be  sufficient  that  the  costs  are  directed  to  be  taxed  as  between  solicitor 
and  client.(e) 

The  above  will  suffice  to  show  the  distinction  between  costs  as 
between  party  and  party,  and  as  between  solicitor  and  client.  It  will 
now  be  necessary  to  inquire  in  what  cases  the  court  will  direct  the 
costs  of  a  party  to  be  taxed  upon  either  principle. 

As  between  party  and  party.]  It  is  the  general  practice  of  the  court, 
that  all  costs  are  to  be  taxed  as  between  party  and  party,  except 
where  they  are  specially  directed  to  be  taxed  as  between  solicitor  and 
client. (/) 

As  between  solicitor  and  client.']  When  personal  representatives  and 
[*Vol.  II,  338]  *other  trustees  are  entitled  to  costs  out  of  the  fund, 
they  will  be  directed  to  be  taxed  as  between  solicitor  and  client. (g) 
It  is,  however,  in  general,  only  in  cases  where  there  is  a  fund  under 
the  control  of  the  court  that  such  a  direction  will  be  given.  Where 
there  is  no  such  fund,  or  a  bill  against  a  trustee  is  dismissed,  the  costs 
awarded  to  the  trustee  will  be  only  the  ordinary  costs. (h) 

In  a  creditor's  suit,  the  complainant  is  entitled  to  costs  out  of  the 
fund  realized  by  his  exertions,  as  between  solicitor  and  client,  though 
the  fund  is  insufficient  to  pay  the  debts.(i)  Indeed,  it  is  only  where 
the  fund  is  insufficient,  that  the  complainant  in  a  suit  of  this  de- 
scription will  be  entitled  to  have  his  costs  taxed  in  so  favorable  a 
manner.  Where  the  fund  is  adequate,  he  will  only  have  his  costs  as 
between  party  and  party.(A) 

And  the  rule  equally  applies  where  the  bill  has  been  filed  by  a 
simple  contract  creditor,  and  the  specialty  creditors  have  proved  debts 
to  an  amount  exceeding  the  value  of  the  assets  received.  (I) 

(c)  2  Smith,  637. 
(/)  Id.  636. 

(ft)  Ecienboronjrh  v.  Archbishop  of  Canterbury,  2  Rnss.  93, 112.  Mohun  v.  Mohun,  1  Swanst. 
201.    Norway  v.  Norway,  2  My.  &  Keen,  278. 

(i)  Turner  v.  Turner,  cited  2  Enss.  &  My.  687.  Hood  v.  Wilson,  id.  lb.  Tootal  v.  Spicer, 
4  Sim.  510.    Larkin  v.  Paxton,  2  My.  &  Keen,  32. 

(fc)  3  Dan.  79.    Brodie  v.  Bolton,  3  Mv.  &  Keen,  168. 

(1)   Barker  v.  Wardle,  2  My.  &  Keen,  32. 
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In  a  charity  case,  where  an  heir  at  law  was  made  a  defendant,  pur- 
suant to  an  order  of  the  court,  he  was  allowed  his  costs  as  between 
solicitor  and  client,  although  there  was  no  resulting  trust  in  his 
favor.(«i)  And  it  seems  that,  in  general,  in  charity  cases,  the  heir 
will,  if  he  makes  no  improper  point,  be  awarded  his  costs  as  between 
solicitor  and  client. (n) 

On  a  taxation  of  costs  as  between  solicitor  and  client,  to  come  out  of 
a  fund  belonging  solely  to  the  client,  the  solicitor  is  not  only  entitled 
to  be  paid  for  such  proceedings  as  he  took  necessarily,  and  in  the 
exercise  of  a  sound  discretion,  but  also  for  proceedings  not  in  them- 
selves necessary,  but  which  the  client  directed  to  be  taken,  after  being 
made  to  understand  the  circumstances  of  the  case.(o) 

Principle  of  taxation  ■must  be  adhered  to.]  When  the  court  has  once 
adopted  the  principle  of  taxation  as  between  solicitor  and  client,  in 
favor  of  a  particular  individual,  or  of  a  particular  class,  it  will,  in 
its  future  proceedings,  whenever  it  becomes  necessary  to  direct  a 
further  taxation  of  costs,  direct  them  to  be  taxed  upon  the  footing  of 
[*Vol.  II,  339]  the  former  *taxation.(p)  But  it  is  to  be  observed,  that, 
it  is  only  where  the  former  direction  for  taxation  has  been  made  at  a 
hearing  of  the  cause,  that  the  court  will  consider  itself  bound  by  it 
at  the  subsequent  hearing ;  and  tliat  it  will  not  do  so  when  the  former 
direction,  as  to  costs,  was  made  upon  petition,  and  by  consent. (q) 


SECTION    II. 

WHO   MAY  TAX   COSTS. 

The  revised  statutes  contain  a  provision  that  the  exclusive  power  of 
taxing  costs  in  the  court  of  chancery  shall  be  vested  in  the  vice-chan- 
cellors, and  in  such  masters  of  the  court  as  the  chancellor  shall,  from 
time  to  time,  by  an  order  of  the  court,  designate  and  appoint,  (r)  (14) 

(m)  Attorney-General  v.  The  Haberdashers'  Co.  i  Bro.  C.  C.  178. 

in)  Cnrrie  v.  Pye,  17  "es.  462.    Maggridge  v.  Thackwell,  1  Ves.  jrm.  464. 

(o)  2  Smith,  638. 

(p)  3  Dan.  76.    2  id.  971. 

(?)  Id.  ib. 

(r)   2  E.  S.  169,  }  8,  (orig.  *  5.) 

(14)  Under  the  Code,  costs  are  allowed  in  the  cases,  and  to  the  parties,  specified 
therein,  and  the  amount,  when  not  fixed  by  the  Code,  or  the  court  or  judge,  is  to 
be  adjusted  by  the  clerk,  or  the  court  or  judge.     (Code  §§  303  to  311,  315.) 
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In  pursuance  of  this  section,  the  129th  rule  directs  that  one  master 
residing  in  each  circuit  shall  be  designated  and  appointed  by  the 
chancellor  as  the  taxing  master  of  that  circuit,  who  shall  be  authorized 
to  tax  costs  when  the  vice-chancellor  of  that  circuit  resides  more  than 
twenty  miles  from  the  clerk's  office,  or  is  absent  from  his  usual  place 
of  residence. 

By  the  196th  rule,  the  nearest  and  most  convenient  injunction  or 
exception  piaster  of  any  circuit  is  authorized  to  discharge  the  duties 
of  taxing  master  when  the  taxing  master  could  tax,  but  is  sick,  dead, 
absent  from  home,  or  legally  incapable  of  acting.  And  vice  versa, 
taxing  and  exception  masters  have  the  same  powers  in  discharging  the 
duties  of  injunction  masters.  But  in  such  cases  an  affidavit  must  be 
produced  to  the  substituted  officer,  showing  the  disability  or  inability 
of  the  proper  officer  to  discharge  his  duties  in  the  particular  case ; 
except  when  the  office  is  actually  vacant. 

In  all  other  cases  the  costs  are  to  be  taxed  by  a  vice-chancellor.(s) 

A  vice-chancellor  may  tax  the  costs  in  a  suit  or  proceeding  before 
any  other  vice-chancellor,  as  well  as  before  the  chancellor,  (t) 


[*Vol.  II,  340]  ^SECTION    III. 

NOTICE   OF   TAXATION. 

The  proceeding  in  this  court  for  the  taxation  of  costs  is  so  far  in  the 
nature  of  a  reference  to  the  taxing  officer  for  that  purpose,  that  the 
notice  of  taxation — which  is  a  substitute  for  the  master's  summons  or 
warrant — must  be  served  the  same  length  of  time  before  the  taxation 
as  is  required  for  the  service  of  a  master's  summons,  by  the  100th 
rule.  So  that  if  the  solicitor  of  the  party  against  whom  the  costs  are 
to  be  taxed  resides  in  the  same  city  or  town  where  the  taxation  is  to 
take  place,  he  must  have  at  least  two  days'  notice  of  the  taxation ;  and 
not  less  than  four,  if  he  resides  elsewhere,  within  fifty  miles  ;  and  not 
less  than  two  days,  in  addition,  for  every  fifty  miles  from  his  residence 
to  the  place  of  taxation.(w) 


(s)    Rale  129. 

(<i    Chapman  v.  Mnnson,  3  Paige,  347. 

(«)  Hoffman  v.  Skinner,  5  id.  526. 
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A  taxation  of  the  costs  without  such  notice  is  irregular,  and  may  be 
set  aside. (v) 

The  taxing  officers  do  not  usually  require  any  proof  of  service  of 
a  copy  of  the  bill  of  costs  or  notice,  before  they  proceed  with  the 
taxation. 


SECTION    IV. 

BILL    OP   COSTS. 

Must  be  joint.]  The  complainants  in  a  suit  in  this  court,  however 
numerous,  can  have  but  one  bill  of  costs  ;  and  the  same  rule  applies 
to  defendants  appearing  by  the  same  solicitor,  however  large  their 
number  or  diversified  their  interests.  Thus,  if  one  solicitor  is  con- 
cerned for  any  number  of  defendants,  whatever  their  interests  may  be, 
he  is  only  entitled  to  one  bill  of  costs  for  them  all ;  although  he  may, 
in  that  bill,  charge  for  any  separate  answers  of  any  of  them,  or  for 
[*Vol.  II,  341]  the  employment  *of  separate  counsel  for  any  of  them 
at  the  hearing.(w)  In  such  cases,  however,  he  can  charge  only  one 
term  fee,  and  one  attendance  in  court  for  all  of  them.(»)  (15) 

{v)  Hoffman  v.  Skinner,  5  Paige,  526. 
(w)  2  Smith,  643. 
(z)  Id.  644. 


(15)  Under  the  Code,  a  plaintiff  cannot  have  as  many  bills  of  costs  as  there  are 
defendants  appearing-  by  different  attorneys.  (Buell  v.  Gay,  13  How.  Pr.  31.)  If 
a  plaintiff  recovers  but  one  judgment,  however  numerous  the  defendants  or  issues, 
he  can  have  but  one  bill  of  costs.  But  if  there  are  several  defendants,  and  judg- 
ment is  rendered  against  one,  and  the  action  is  allowed  to  proceed  against  the 
others,  the  plaintiff  may  be  entitled  to  several  bills  of  costs.     (lb.) 

Section  304  of  the  Code  provides  that  when  several  actions  shall  be  brought  on 
one  bond,  recognizance,  promissory  note,  bill  of  exchange,  or  other  instrument  in 
writing,  .or  in  any  other  case,  for  the  same  cause  of  action,  against  several  parties 
who  might  have  been  joined  as  defendants  in  the  same  action,  no  costs  other  than 
disbursements  shall  be  allowed  to  the  plaintiff  in  more  than  one  of  such  actions, 
which  shall  be  at  his  election ;  provided  that  the  party  or  parties  proceeded 
against  in  such  other  action  or  actions  shall,  at  the  time  of  the  commencement  of 
the  previous  action  or  actions,  have  been  within  this  state,  and  not  secreted. 

As  a  general  rule,  but  one  bill  of  costs  is  allowed  when  several  defendants 
appear  by  the  same  attorney,  and  the  defence  is  substantially  the  same.  But 
where  it  is  necessary  to  put  in  separate  answers,  the  charges  therefor  should  be 
allowed  to  the  attorney.  (Walker  v.  Russell,  16  How.  Pr.  91;  S.  C.  7  Ab.  452, 
note.)  Although  defendants  have  judgment,  in  the  action,  yet  they  can  tax  only 
one  bill  of  costs,  where  they  sever  in  their  defences,  and  appear  by  different  attor- 
neys, for  the  purpose  of  increasing  the  costs.  (Slater  Bank  v.  Sturdy,  15  Ab.  75. 
See  also  Bridgeport  Fire,  etc.  Ins.  Co.  v.  Wilson,  7  Bosw.  699  ;  Brockioayv.  Jewett, 

896 


Chap.  4.]  costs.  34^ 

16  Barb.  593  ;  Tracy  v.  Stone,  5  How.  Pr.  104  ;  S.  C.  3  Code  R.  73,  162  ;  Crofts 
v.  Rockefeller,  6  How.  9  ;  S.  C.  1  Code  R.,  N.  S.  177 ;  Ten  Broeck  v.  Paige,  6  Hill 
267;  Castellanos  v.  Beauville,  2  Sandf.  670;  Braden  v.  Kaklunscr,  3 id.  760;  S.  C. 
1  Code  R.,  N.  S.  129  ;  Lindsley  v.  Deafendorf,  43  How.  90.)  The  principle  of  this 
rule  applies  to  the  case  of  several  appeals  from  a  determination  of  a  surrogate. 
(Brockway  v.  Jewett,  supra.)  But  when  separate  and  distinct  services  have  been 
performed  for  defendants,  either  by  the  same  or  different  attorneys,  by  whom 
they  have  appeared  in  the  action,  it  is  the  practice  to  allow  double  bills,  or  addi- 
tional bills  of  costs,  to  the  extent  of  the  increased  services  necessarily  or  properly 
performed,  in  the  cause.     (Lindsley  v.  Deafendorf,  43-How.  90.) 

In  Hall  v.  Linde,  (8  Ab.  341,)  which  was  an  action  brought  to  dissolve  a  copart- 
nership, and  to  compel  an  accounting,  the  same  attorney  put  in  separate  defences. 
Held,  that  it  was  unnecessary,  and  that  only  a  single  bill  of  costs  could  be  allowed. 
So  where  the  defendants  might  answer  jointly,  and  two  of  them  did  so  by  an 
attorney,  and  the  other  by  an  attorney  who  was  a  clerk  in  the  office  of  the  first,  it 
was  held  that  only  one  bill  of  costs  could  be  taxed.  (Berry  v.  Livinqston,  6  How. 
Pr.  404.) 

Where  the  plaintiff  recovers  but  one  judgment,  however  numerous  the  defend- 
ants, (provided  they  all  appear  by  the  same  attorney,)  or  the  defences,  or  the 
issues,  he  can  have  only  one  bill  of  costs.  (Buell  v.  Gay,  13  How.  Pr.  31 ;  Latham 
v.  Bliss,  id.  416;  S.  C.  6  Duer,  661;  BJdpps  v.  VanCott,  15  How.  110;  Hall  v. 
Linde,  8  Ab.  341.)  The  rule  is  the  same  where  the  defendants  first  appear  by 
different  attorneys,  but  before  judgment  they  unite  and  employ  the  same  attorney. 
(Castellanos  v.  Beauville,  2  Sandf.  670  ;  S.  C.  3  Code  R.  204.) 

Where  separate  judgments  for  damages,  in  the  nature  of  a  counterclaim  have 
been  recovered  against  the  plaintiff  by  defendants  who  are  not  united  in  interest, 
and  who  made  separate  defences,  by  separate  answers,  upon  the  judgement  being 
affirmed  on  appeal,  with  costs  to  the  respondents,  they  are  each  entitled  to  tax 
separate  bills  of  costs.  (New  York  &  Neio  Haven  R.  M.  Co.  v.  Schuyler,  29  How. 
89.) 

Where  an  action  is  brought  against  several  defendants,  as  to  a  part  of  whom  the 
plaintiff  succeeds,  with  costs,  he  is  at  liberty  to  discontinue  as  to  one  or  more  of 
the  defendants  who  have  answered  jointly  ;  and  this  without  paying  costs  to  them. 
(Stafford  v."  Onderdonk,  8  Barb.  99';  S.  C.  2  Code  R.  115.) 

The  fact  that  a  successful  defendant  put  in  a  joint  answer,  with  one  or  more 
who  were  beaten  by  the  plaintiff,  is  no  reason  why  he  should  not  have  costs. 
(Stone  v.  Duffy,  3  Sandf.  761  ;  S.  O.  1  Code  Rep.  N.  S.  129.) 

Where  there  has  been  but  a  single  judgment,  a  single  argumemVand  but  one 
set  of  papers,  on  appeal,  notwithstanding  the  successful  appellants  have  employed 
different  attorneys,  they  are  entitled  to  only  one  bill  of  costs.  (Everson  v.  Cfehr- 
man,  2  Ab.  413  ;  De  Lamater  v.  Carman,  2  Daly,  182.) 

The  manner  of  answering  or  demurring,  in  the  cause,  determines  the  question 
as  to  the  right  of  the  defendants  to  recover  separate  bills  of  costs  against  the 
plaintiff.  So  where  parties  jointly  demur  or  answer,  and  jointly  succeed,  they 
are  not  entitled  to  separate  bills  of  costs  on  appeal ;  and  this  is  the  rule,  although 
they  have  employed  separate  attorneys  on  the  appeal.  ( Wilbur  v.  Wiltsey,  13 
How.  Pr.  506.)  Where  separate  defences  are  necessarily  interposed,  the  old  rule 
should  prevail,  and  the  attorney  be  allowed  costs  for  the  co-defendants.  ( Walker 
v.  Russell,  16  How.  Pr.  91 ;  S.  C.  7  Ab.  452,  u.) 

The  provisions  of  the  Code,  regulating  costs,  apply  to  appeals,  as  well  as  to 
original  actions.  (Montgomery  County  Bank  v.  Albany  City  Bank,  7  N.  Y.  465.) 
An  appeal  is  in  the  nature  of  an  original  and  new  action ;  and  when  a  proper 
severance  of  an  action  has  been  made,  by  the  acts  of  the  defendants,  more  than 
one  appeal  may  be  brought,  and  the  plaintiff,  if  he  succeeds,  should  have  full  costs 
on  both  appeals.     (Pratt  v.  Allen,  19  How.  Pr.  450.) 

Where  defendants  have  no  conflicting  interests  which  require  protection  by 
separate  answers,  and  where  no  statement  is  made  in  the  answer  by  one  defend- 
ant, which  the  other  defendants  believe  to  be  false,  and  cannot  therefore  conscien- 
tiously swear  that  they  believe  it  to  be  true,  if  the  defendants  appear  by  the  same 
solicitor,  or  by  solicitors  who  are  copartners,  they  must  put  in  a  joint  answer ; 
and  if  they  sever  in  their  defences,  the  costs  of  separate  answers  will  be  dis- 
allowed.    (Crippen  v.  Brown,  11  Paige,  628.) 

Where  two  or  more  defendants  appear  by  different  solicitors,  all  of  whom 
appear  and  oppose  a  special  motion,  made  against  them  jointly,  and  such  motion 
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To  specify  items.]  In  every  bill  of  costs  offered  for  taxation  by  or  on 
behalf  of  any  solicitor,  or  of  any  party  who  prosecutes  or  defends  by 
a  solicitor,  or  by  or  on  behalf  of  any  officer  of  the  court  who  prosecutes 
or  defends  in  person,  the  several  items  of  disbursements,  and  of  the 
fees  of  officers  of  the  court,  must  be  particularly  specified  therein, 
and  not  charged  in  gross,  or  they  will  be  disallowed  on  taxation.  And 
when  witnesses'  fees  are  charged,  the  names  of  the  witnesses  must  be 
specified,  and  the  number  of  days'  travel  and  attendance  of  each.(^) 

It  has  been  decided  that  under  this  rule  each  item  of  the  examin- 
er's, register's  and  master's  bills  should  be  set  out  at  length,  and  not 
charged  in  gross,  (z)  And  where  postage  or  other  disbursements  are 
charged,  each  item  of  such  disbursements,  and  the  occasion  and  cir- 
cumstances thereof,  must  be  particularly  specified  in  the  bill,  and 
verified  by  affidavit,  (a) 

Affidavit  annexed.]  The  affidavit  of  the  solicitor,  or  of  the  officer 
who  prosecutes  or  defends  in  person,  must  be  annexed  to  the  bill 
before  it  is  taxed,  stating  according  to  the  best  of  his  knowledge  and 
belief,  that  the  several  disbursements  charged  in  the  bill  have  been 
actually  and  necessarily  paid  or  incurred ;  that  the  copies  and  exem- 
plifications of  documents  charged  therein  were  actually  and  necessa- 
rily used,  or  obtained  for  use ;  that  such  bill  of  costs  contains  no  charge 
for  any  draft,  engrossment,  or  copy,  of  any  pleading  or  other  proceed- 
ing which  has  not  been  made,  or  for  any  other  service  which  has  not 
been  performed ;  except  such  prospective  services  as  are  allowed  by 
law  or  the  practice  of  the  court,  to  be  taxed  ;  and  that  the  number  of 
folios  contained  in  the  draft,  or  in  the  copies,  of  any  pleading  or  pro- 
ceeding, are  not  overcharged  in  the  bill.  (6) 

But  if  a  sufficient  excuse  is  stated  for  not  producing  the  affidavit  of 
the  solicitor  or  officer  himself,  the  taxing  officer  may  receive  the  affi- 
davit of  his  clerk  or  law  partner,  to  the  same  facts,  (c) 

(y)  Enlel30. 

(2)  Stafford  v.  Bryan,  2  Paige,  45. 

(a)  Rogers  v.  Kogers,  id.  459. 

(6)  Rnle  130. 

(c)  Idem. 


is  denied  -with  costs  to  the  defendants,  to  be  taxed,  the  taxing-  officer  is  not  at 
liberty  to  restrict  the  solicitors  of  the  defendants  to  one  bill  of  costs  ;  although  the 
court  might  properly  have  so  restricted  the  allowance  of  costs,  at  the  time  the 
order  denyhig  the  motion  was  made.     {Davis  v.Hawley,  11  Paige,  434.) 

Only  one  bill  of  costs  can  be  allowed  in  an  action  against  two  defendants,  upon 
the  same  in  ;tr  iment,  where  they  interpose  separate  answers,  but  by  the  same 
attorney,  and  setting  up  substantially  the  same  defence;  although  both  prevail. 
(Atkins  v.  Lefever,  5  Ab.  N.  S.  22.) 
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The  usual  affidavit  annexed  to  the  bill  of  costs  is  sufficient  evidence 
of  the  performance  of  the  services,  to  make  it  the  duty  of  the  taxing 
officer  to  allow  the  charges,  if  they  are  in  other  respects  properly 
chargeable  against  the  adverse  party ;  unless  there  is  evidence  pro- 
[*Vol.  II,  342]  duced  before  *him  sufficient  to  show  that  such  affida- 
vit is  not  correct,  and  that  the  services  were  not  performed.(d) 

Affidavits,  etc.  in  opposition.]  And  where  the  solicitor  makes  the 
usual  affidavit,  if  the  adverse  party  wishes  to  have  some  of  the  items 
charged  in  the  bill  disallowed  on  the  ground  that  the  services  have 
not  been  actually  performed,  he  must  produce  his  affidavits,  or  other 
evidence,  in  opposition  to  such  items,  before  the  taxing  officer,  on  the 
taxation ;  or  he  will  not  be  allowed  to  use  such  affidavits,  etc.  before 
the  court,  on  a  motion  for  re-taxation,  (e) 

Service  of.]  A  copy  of  the  bill  of  costs  must  be  served  upon  the 
adverse  party  at  the  time  notice  of  the  taxation  is  given — the  notice 
being  usually  endorsed  thereon. 

Filing  bill  as  taxed,  etc.]  The  bill  of  costs  having  been  taxed,  must, 
together  with  the  original  affidavit,  be  filed  with  the  register,  or 
assistant  register,  or  with  the  clerk,  if  the  proceeding  was  before  a 
vice-chancellor,  within  twenty  days  thereafter ;  and  before  the  solici- 
tor, or  the  officer  prosecuting  or  defending  in  person  shall  be  entitled 
to  payment,  or  to  issue  an  execution,  or  other  process  for  the  collection 
of  the  costs  thus  taxed.  (/)  This  is  not  necessary,  however,  if  the 
costs  are  voluntarily  paid  within  the  twenty  days ;  except  where  the 
bill  of  costs  is  by  law  required  to  be  annexed  to  a  decree  upon  enrol- 
ment.^) 

But  no  register,  clerk,  or  master,  who  is  ordered  to  pay  costs  out  of 
money  in  his  hands,  will  be  authorized  to  pay  the  same  until  the  taxed 
bill  of  costs  and  affidavit  are  duly  filed.(A)  In  a  case,  therefore, 
where  an  officer  of  the  court  is  ordered  to  pay  costs  out  of  the  funds 
in  his  hands,  a  certificate  from  the  proper  officer,  of  the  taxed  bill 
and  affidavit  having  been  filed,  must  be  procured. 

The  filing  of  the  taxed  bill  of  costs  is  a  substitute  for  the  master's 
report  of  the  amount  at  which  the  costs  are  taxed,  required  by  the 
English  practice,  (i) 

id)  Wendell  v.  Lewis,  8  Paige,  613. 

(c)  Id.  ib. 

</)  RnlelSl. 

(o)  Idem. 

(h)  Idem. 

(i)   Hoffman  v.  Skinner,  5  Paige,  526. 
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[*Vol.  II,  343]  *SECTION   V. 

RE-TAXATION. 

The  mode  of  reviewing  the  decision  of  the  taxing  officer,  in  the 
taxation  of  costs,  is  by  an  application  to  the  court,  on  motion,  and 
upon  a  specification  of  the  items  as  to  which  his  decision  is  supposed 
to  be  erroneous  ;  instead  of  a  petition  for  leave  to  except,  according 
to  the  English  practice. (A) 

Where  costs  have  been  taxed  by  a  vice-chancellor,  upon  hearing  of 
the  parties,  the  application  for  a  re-taxation  may  be  made  directly  to 
the  chancellor ;  whether  the  suit  was  pending  before  a  vice-chancellor 
or  not.(Z) 

This  provision  is  confined  to  cases  where  the  amount  of  the  costs  is 
in  controversy.  If  the  proceedings  of  the  adverse  party  have  been 
irregular,  the  application  for  a  re-taxation,  or  to  set  aside  the  proceed- 
ings for  irregularity,  must  be  made  to  the  vice-chancellor  before  whom 
the  suit  is  pending.(m) 

An  application  to  review  the  decision  of  a  vice-chancellor  as  a  tax- 
ing officer,  is  not  in  the  nature  of  an  appeal  from  an  interlocutory 
order  of  a  vice-chancellor  ;  and  it  need  not,  therefore,  be  made  within 
the  fifteen  days  allowed  by  law  for  appealing  from  such  an  order. (n) 
But  it  has  been  held  that  after  two  terms  have  intervened,  and  the 
decree  has  been  signed,  it  is  too  late  to  move  for  a  re-taxation. (o) 

On  a  motion  for  a  re-taxation,  the  party  applying  therefor,  will  not 
be  allowed  to  use  affidavits  or  other  evidence  in  support  of  his  objec- 
tions to  the  bill,  which  were  not  produced  before  the  taxing  officer  ; 
unless  he  shows  a  sufficient  excuse  for  not  producing  the  same  on  the 
taxation,  (p)  The  intimation  in  the  case  referred  to  in  the  note,  is 
applicable  only  to  the  party  who  opposed  the  taxation.  He  could  not 
compel  an  adjournment,  to  enable  him  to  procure  the  necessary  papers 
to  oppose.  But  the  party  noticing  the  costs  for  taxation,  if  he  finds 
[*Vol.  II,  344]  he  ^requires  additional  proofs  to  sustain  his  charges, 
can  either  get  the  taxation  adjourned,  or  withdraw  his  costs,  counter- 
ed) Hoffman  v.  Skinner,  5  Paige,  526. 
(I)    Rule  129. 

(m)  Chapman  v.  Mnnson,  3  Paige,  347. 
(n)  Lloyd  v.  Brewster,  5  Paige,  87. 
(o)  Morris  v.  Mullott,  1  John.  Ch.  Rep.  H. 
{p)  Wendell  v.  Lewis,  8  Paige,  613. 
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mand  his  notice  of  taxation,  and  re-notice  the  same,  when  he  is  fully- 
prepared. 

If  the  party  who  applies  for  a  re-taxation  of  costs,  succeeds  only  as 
to  part  of  the  items  objected  to,  neither  party  will  be  allowed  the  costs 
of  the  re-taxation,  (q) 


SECTION    VI. 


WHAT   ITEMS   ARE   NOT   TAXABLE. 


The  following  items  of  costs  have  been  decided,  by  the  court  of 
chancery  in  this  state,  to  be  not  properly  taxable  : 

For  copies  of  pleadings  or  proceedings,  not  actually  furnished  by 
order  of  the  court,  or  in  the  usual  course  of  practice  :(r) 

Copies  of  pleadings  for  the  master  on  a  reference  of  exceptions  to 
an  answer ;  unless  in  cases  of  difficulty,  where  copies  are  required  by 
him,  and  are  actually  made  for  that  purpose  :(s) 

For  copies  of  the  draft  of  master's  report  on  exceptions  to  an 
answer  :(t) 

"Where  the  costs  of  exceptions  on  each  side  are  nearly  equal,  the 
usual  practice  of  the  court  is  to  give  no  costs  to  either  party  :(u) 

For  copy  opinion  of  court  furnished  to  the  master  on  a  reference  :(») 

For  an  engrossed  copy  of  charges  or  discharges  before  the  master  :(w) 

For  engrossing  objections  to  draft  of  master's  report  :(*) 

For  instructions  as  to  the  manner  of  serving  a  subpoena  on  a  defend- 
ant. For  serving  the  subpoena,  by  way  of  disbursement,  beyond  the 
sum  fixed  by  the  fee  bill  :(y) 

For  an  attendance  fee  upon  a  motion,  as  solicitor,  where  the  same 
person  is  allowed  for  attending  thereon  as  counsel  :(z) 

To  solicitor  for  attending  the  hearing  of  a  calendar  cause,  if  he 
does  not  attend  in  person  :{a) 

(3)  Lloyd  ¥.  Brewster,  5  Paige,  87. 

(r)  Richards  v.  Barlow,  1  Paige  323. 

(s.   Id.  ib. 

(i)   Id.  ib. 

(m)  Id. ib. 

iv)  Eogers  v.  Rogers,  2  Paige,  460. 

(w)  Id.  ib. 

[x)  Id.  ib. 

(y)  Id.  ib. 

(«)  Id.  ib. 

(o)  Id.  ib. 
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*For  perusing,  amending,  and  signing  pleadings  as  [*Vol.  II,  345] 
counsel;  unless  the  service  is  actually  performed  by  counsel  other 
than  the  solicitor  in  the  cause  :(b) 

For  an -attendance  fee  to  solicitor,  upon  an  ex  parte  hearing  on  bill 
taken  as  confessed  :(c) 

For  filing  certificate  of  allowance  of  an  injunction,  where  it  is 
allowed  by  the  chancellor  :(d) 

Notice  to  the  register  to  set  down  the  cause ;  the  note  of  issue  being 
the  only  charge  taxable :(e) 

For  perusing  and  settling  a  mere  decretal  order :(/) 

Affidavit  of  service  of  a  notice  of  the  examination  of  a  witness ;  un- 
less it  becomes  necessary  to  make  and  use  such  an  affidavit  on  some 
special  application  to  the  court  :(g) 

Notice  of  the  examination  of  a  witness,  for  the  examiner  :(h) 

For  allowance  to  witness  for  travel,  in  going  and  returning,  where 
the  whole  of  such  travel  is  less  than  fifteen  miles ;  unless  it  appears 
that  he  was  obliged  to  come  so  early,  or  was  detained  so  late,  that  he 
could  not  come  and  return  on  the  day  of  his  attendance  :(i) 

For  disbursements  to  witnesses,  beyond  the  amount  of  their  per 
diem  allowance: (k) 

Charges  for  notices  which  are  not  required  by  the  rules  or  practice 
of  the  court  :(l) 

Notice  to  the  register  to  enter  a  decree  or  order  :(»z) 

For  engrossing  or  copying  a  decree  or  order  to  be  entered :(n) 

For  a  copy  of  a  decree,  for  adverse  party ;  unless  in  cases  where 
the  service  of  such  decree  on  him  is  necessary  :(o) 

A  counsel  fee,  on  an  appeal  to  the  court  of  errors,  upon  the  motion 
to  file  the  petition  of  appeal  :(p) 

A  counsel  fee  to  more  than  one  counsel  for  signing  a  petition  of 
appeal,  or  the  answer  thereto  :(q) 

For  abbreviating  case,  on  appeal  to  court  of  errors  :(r) 

(6)  Rogers  v.  Rogers,  2  Paige,  460. 

(c)  Doe  v.  Green,  2  Paige,  347. 

(<Z)  Id.  ib. 

(e)  Id.  ib. 

(/)  Rogers  v.  Rogers,  2  Paige,  460. 

(0)  Id.  ib. 
(ft)  Id.  ib. 
[i)  Id.  ib. 
(fc)  Id. ib. 

(1)  Doe  v.  Green,  2  Paige,  347.    Rogers  t.  Rogers,  supra. 
(m)  Id.  ib.    Rogers  v.  Rogers,  supra. 

in)  Id.  ib. 

(o)  Id.  ib. 

(p)  Folton  Bank  v.  Beach,  2  Paige,  185. 

(9)  Id.  ib. 

(r)  Id.  ib. 

902 


Chap.  4.J  costs.  34.(5 

For  a  copy  of  the  pleadings  and  depositions  for  the  use  of  coun- 
sel:^) 

*For  instructions  to   search  for  judgments,   etc.;  [*Vol.  II,  346] 
except  in  mortgage  cases,  and  others  of  that  description,  where,  by 
the  practice  of  the  court,  it  is  necessary  to  make  all  the  incumbrancers, 
parties  to  the  suit:(<) 

A  copy  of  subpoena  to  annex  to  the  affidavit  of  service  :(u) 

Notice  that  a  copy  of  a  pleading  served,  is  a  copy:(c) 

For  attending  the  master  to  obtain  his  signature  to  a  summons. 
Nor  for  attending  to  obtain  his  report,  after  it  has  been  completed  :(w) 

For  counsel  attending  prepared  for  argument,  when  the  cause  is 
not  reached  on  the  calendar: (a;) 

Notice  to  defendant,  in  addition  to  the  service  of  a  summons,  to 
attend  the  master  on  a  reference  :(y) 

For  the  personal  expenses  of  the  parties,  or  their  witnesses,  or  of 
the  officers  of  the  court,  as  disbursements  in  the  cause  :(z) 

"Where  a  specific  allowance  is  provided  in  the  fee  bill  for  the  per- 
formance of  any  service  by  an  officer  of  the  court,  no  additional  charge, 
by  way  of  disbursement,  in  the  performance  of  such  service,  can  be 
taxed  in  favor  of  such  officer,  or  any  other  person: (a) 

A  retaining  fee  to  solicitor  and  counsel  upon  opposing  a  motion, 
founded  on  a  petition  for  instructions  to  a  receiver  in  the  discharge  of 
his  duty:(6) 

For  draft  or  copies  of  bill  of  costs,  charged  by  the  folio  :(c) 

A  retaining  fee  to  solicitor  of  a  person  not  a  party  to  suit,  who  is 
proceeded  against  by  petition  for  an  attachment ;  on  a  reference  for 
scandal  or  impertinence  :{d) 

Retaining  fees  to  solicitor  and  counsel  upon  a  proceeding  by  attach- 
ment to  compel  an  answer  :(e) 

For  making  copies  of  the  pleadings  and  proofs  for  the  use  of  counsel, 
on  appeal  to  the  chancellor :(/) 

Solicitors  and  counsel  fees,  as  on  a  special  motion  for  an  injunction, 
where  the  injunction  is  allowed  at  chambers,  by  a  vice-chancellor 

(s)  Kogers  v.  Kogers,  2  Paige,  460. 

«)   Id. ib. 

(«)  Id.  ib. 

(»)  Id.  ib. 

(w)  Id.ib. 

(x)  Id.  ib. 

iy)  Doe  v.  Green,  2  Paige,  S47. 

(a)  Id.  ib. 

(a)  Id.  ib. 

(b)  Ex  parte  Johnson,  2  Paige,  282. 

(c)  Stafford  v.  Bryan,  id.  46. 

{d)  Chapman  v.  Mnnson,  3  Paige,  347. 
(c)  The  People  v.  Elmer,  id.  85. 
(/)  Lampman  v.  Hand,  4  id.  120. 
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acting  in  his  character  of  injunction  master;  although  the  suit  is 
pending  before  such  vice-chancellor  :(g) 

For  drawing  separate  answers  where  different  defendants  appear  by 
[*Vol.  II,  347]  *the  same  solicitor,  and  there  are  no  conflicting  rights 
or  disputed  facts  between  them,  to  render  separate  answers  neces- 
sary:^) 

For  an  abbreviation  of  pleadings,  depositions,  and  exhibits  for  the 
use  of  counsel,  on  an  appeal  from  an  interlocutory  order  of  a  vice- 
chancellor  :(i) 

For  abbreviating  the  schedules  annexed  to  a  bill  or  answer  :(A-) 

For  disbursements ;  except  for  postage,  for  exemplifications  to  be 
used  in  the  suit,  for  necessary  searches  in  the  public  offices,  for  the 
publication  of  notices  required  by  law  or  the  practice  of  the  court,  and 
others  of  the  like  nature. {I) 

The  expense  of  ascertaining  the  residence  of  the  defendants,  is  not 
allowable,  as  a  necessary  disbursement. (m) 

Drawing  instructions  for  the  examination  of  a  witness  before  a  mas- 
ter, on  a  reference  :(n) 

A  counsel  fee  for  arguing,  or  attending  to  argue,  before  the  master, 
upon  an  ex  parte  reference,  on  a  bill  taken  as  confessed;  where  the 
adverse  party  has  not  appeared  in  the  cause,  and  is  not  summoned  to 
attend  on  the  reference  :(o) 

Where  a  complainant  is  examined  as  a  witness  in  his  own  favor,  in 
a  proceeding  against  an  absentee,  he  is  not  entitled  to  charge  for  the 
expense  of  subpoenaing  himself  to  attend  before  the  master,  on  the 
reference,  or  for  his  fees  as  a  witness :(p) 

For  copy  of  order  appointing  a  guardian  ad  litem  for  an  infant, 
to  be  served  on  the  adverse  party  :{q) 

Where  several  subjects  are  embraced  in  the  same  notice,  the  solici- 
tor is  not  entitled  to  charge  for  drawing  and  serving  more  than  one 
notice  :(r) 

For  more  than  one  abbreviation  of  the  pleadings  for  the  use  of 
counsel ;  although  different  counsel  are  employed,  in  different  stages 
of  the  suit:(s) 

(«)  Wilkinson  v.  Henshaw,  id.  257. 

(ft)  Lloyd  v  Brewster,  5  Paige,  87. 

(i)    Denniston  v.  Vischer,  id.  61. 

(fc)  Id.  ib. 

(Z)   Hovey  v.  Hovey,  id.  651. 

(m)  Id.  ib. 

(»)  Christy  v.  Christy,  6  Paige,  170. 

(o)  Id.  ib. 

(p)  Id.  ib. 

(q)  Sanders  v.  Marcelious,  6  Paige,  162. 

(r)  Id.  ib. 

(s)  Putnam  v.  Kitchie,  7  Paige,  42. 
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Affidavits  of  the  service  of  papers  upon  the  solicitor  of  the  adverse 
party,  where  evidence  of  the  service  is  not  usually  required,  and  will 
not  probably  be  wanted ;  unless  they  actually  become  necessary  in 
the  progress  of  the  suit:(£) 

*A  fee  for  the  attendance  of  the  solicitor,  prepared  [*Vol.  II,  348] 
for  a  hearing,  when  the  cause  is  not  actually  argued  :(u) 

Stipulations  and  orders  allowing  to  the  defendants  further  time  to 
put  in  their  answers,  etc.  :(■») 

For  perusing,  amending,  filing,  swearing  to,  or  serving  further 
answer,  where  defendant  succeeds  in  his  defence  :{w) 

For  a  copy  of  the  order  to  produce  witnesses — a  notice  being  suffi- 
cient :  Nor  for  two  lists  of  the  witnesses  to  be  examined :(x) 

For  a  draft  of  a  bill  of  costs — two  copies  only  being  taxable ;  one  to 
be  served,  with  the  notice  of  taxation,  and  another  to  be  taxed  and 
filed  :{y) 

A  retaining  fee  for  counsel  on  a  commission  of  lunacy,  or  to  inquire 
as  to  habitual  drunkenness.  Nor  a  counsel  fee  on  the  execution  of 
such  commission  :(z) 

For  drawing,  engrossing,  and  copying  the  jurat  to  a  petition. (a) 

On  a  commission  of  lunacy,  or  of  habitual  drunkenness,  for  a  copy 
of  the  commission  to  keep  ;  for  drawing  and  engrossing  the  return  to 
the  commission,  or  the  panel  of  jurors,  or  the  sheriff's  return  to  the 
precept  to  summon  the  jury  ;  nor  for  engrossing  the  precept,  or  for  a 
copy  of  the  same  to  keep.(&)'  Nor  upon  the  execution  of  such  a  com- 
mission is  the  solicitor  entitled  to  charge  for  drawing  oaths  to  be 
administered  to  the  jury,  and  to  witnesses,  or  for  instructions  to  the 
commissioners  how  they  are  to  discharge  their  duties ;  nor  for  a  copy 
of  the  inquisition,  in  addition  to  the  draft  and  engrossment  thereof.(c) 

A  notice  to  be  served  cannot  be  taxed  by  the  folio. (d) 

The  counsel  fee  upon  an  ex  parte  motion  is  only  one  dollar  and  fifty 
cents.  The  fee  of  two  dollars  and  fifty  cents  is  only  allowed  upon 
motions  which  are  actually  argued  and  opposed,  (e) 

To  the  taxing  officer,  only  one  dollar  for  taxing  the  costs  upon  a 
commission  of  lunacy,  or  other  special  proceeding.     The  fee  of  one 

(t)   Putnam  v.  Eitchie,  7  Paige.  12. 

(«)  Id.  ib. 

(v)  Wendell  v.  Lewis,  8  Paige,  613. 

(w)  Id. ib. 

(x)  Id.  ib. 

ly)  Id.  ib. 

(z)  Matter  of  Root,  id.  625. 

(cs)  Id.  ib. 

(6)  Id.  ib. 

(c)  Id.  ib. 

(<2)  Id.  ib. 

(<S)  Id.  ib. 
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dollar  and  fifty  cents  is  only  allowed  upon  the  taxation  of  costs  after  a 
final  decree  in  a  cause. (/) 

B^or  swearing  sureties  who  are  required  to  justify,  upon  the  approval 
of  a  bond:^) 

*To  counsel  for  perusing  and  settling  an  order  or  [*Vol.  II,  349] 
decree  upon  appeal  which  contains  only  the  usual  provision  that  the 
order  or  decree  appealed  from  be  afiirmed,  with  costs  \(h) 

To  counsel  for  perusing  and  amending  a  mere  interlocutory  petition, 
in  the  course  of  a  cause  :(») 

Retainer  to  solicitor  or  counsel,  upon  a  petition  for  the  sale  of  mort- 
gaged premises  for  an  installment  falling  due  subsequently  to  the 
decree ;  even  though  the  solicitor  and  counsel  are  different  from  those 
in  the  original  suit  :(k) 

Charges  for  useless  folios  in  papers  unnecessarily  voluminous  :(l) 

The  traveling  expenses  of  the  solicitor  are  in  no  case  properly  taxa- 
ble as  disbursements. (m) 

(/)  Matter  of  Boot,  8  Paige,  625. 

(9)  Id.  ib. 

(ft)   Gilchrist  v.  Eea,  9  Paige,  219. 

(«)    Adams  v.  Stephens.  1  Clark,  536. 

■(*)  Id.  ib. 

U)   Id.  ib. 

(m)  Matter  of  Root,  8  Paige,  625. 
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CHAPTER    V. 

PAYMENT  OF,  HOW  ENFORCED. 

Sect.  1.  Of  Interlocutory  Costs. 

2.  Op  Costs  upon  Final  Decree  and  appeal. 


SECTION  I. 

OP  interlocutory  costs. 

Where  a  party  is  ordered  to  pay  the  costs  of  any  interlocutory  pro- 
ceedings, and  no  time  of  payment  is  specified  in  the  order,  he  must 
pay  them  within  twenty  days  after  the  filing  of  the  taxed  bill  and 
[*Vol.  II,  350J  affidavit,  *and  service  of  a  copy  of  the  order  and  of 
such  taxed  bill.  Or  if  a  gross  sum  is  specified  in  the  order,  within 
twenty  days  after  service  of  a  certified  copy  of  the  order,  (n) 

If  the  party  neglects  or  refuses  to  pay  such  costs  within  the  twenty 
days,  or  within  the  time  specified  in  the  order,  the  adverse  party,  on 
an  affidavit  of  the  personal  service  of  such  copies,  and  a  demand  of 
payment,  and  that  such  costs  have  not  been  paid,  may  have  an  ex 
parte  order  to  commit  the  delinquent  party  to  prison. (o) 

It  has  been  decided  that  to  authorize  the  issuing  of  a  precept  under 
this  rule,  a  personal  demand  of  the  costs  upon  the  party  himself  is 
necessary ;  and  that  a  demand  of  his  solicitor  is  not  sufficient. (p) 

It  seems  that  the  precept  for  commitment,  authorized  by  the  171st 
rule,  is  the  only  process  which  can  be  issued  for  the  collection  of 
interlocutory  costs.(g)  (16) 

(n)  Rule  171. 

(o)   Idem. 

(p)  Lorton  v.  Seaman,  9  Paige,  609. 

(q)  Van  Ness  v.  Cantine,  4  id.  57. 


(16)  The  mode  of  collecting  costs,  awarded  by  orders  of  the  court,  is  pointed 
out  by  statute,  (Laws  of  1840,  p.  333,  §  15 ;  Laws  of  1847,  p.  491,  §§  2,  3 ;)  and 
these  provisions  are  not  repealed  by  the  Code.     (Lueas  v.  Johnson,  1  Code  Rep. 
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N.  S.  301 ;  S.  C.  6  How.  Pr.  121 ;  Poillon  v.  HauqMon,  2  Code  R.  14 ;  S.  C.  2  Sandf. 
649.) 

By  the  act  of  1840,  it  is  provided  that  "  all  orders  awarding  costs  upon  granting 
or  denying-  special  motions  shall  specify  the  amount  of  such  costs ;  and  where  the 
order  for  the  payment  of  such  costs,  or  any  sum  of  money,  upon  a  special  motion, 
is  not  conditional,  a  precept  to  enforce  payment  of  such  costs-  or  sum  of  money 
may  be  issued,  without  any  demand,  or  application  to  the  court." 

The  act  of  1847  provides  that  "no  person  shall  be  imprisoned  for  the  non-pay- 
ment of  interlocutory  costs,  or  for  contempt  of  court  for  not  paying  costs,  except 
attorneys,  solicitors  and  counsellors  and  officers  of  the  court  when  ordered  to  pay 
costs  for  misconduct  as  such,  and  witnesses,  when  ordered  to  pay  costs  on  an 
attachment  for  non-attendance.  Process  in  the  nature  of  a  fieri  facias  against 
personal  property,  may  be  issued  for  the  collection  of  such  costs,  founded  on 
such  order  of  the  court." 

Whenever  there  is  an  order  of  the  court,  directing  the  payment  of  costs,  pro- 
cess in  the  nature  of  a  fieri  facias  may  issue  against  the  personal  property  of  the 
party  ordered  to  pay  them,  without  application  to  the  court,  upon  the  expiration 
of  the  time  for  payment.     (Wetted,  v.  Schultz,  3  Ab.  468  ;  S.  C.  13  How.  Pr.  191.) 

Costs  ordered  on  the  determination  of  a  demurrer  are  not  interlocutory  costs ; 
nor  are  they  costs  of  a  special  motion  under  the  act  of  1840  or  the  act  of  1847.  In 
such  a  case,  the  costs  cannot  be  collected  by  a  precept.  (Moza  v.  Sun  Mutual  Ins. 
Co.  22  How.  Pr.  60 ;  S.  C.  13  Ab.  304.     See  also  Palmer  v.  Smedley,  id.  185.) 

Whei'e  the  costs  of  a  motion  are  not  paid  within  twenty  days,  it  is  not  necessary 
to  make  a  demand,  before  an  execution  in  the  nature  of  a  fi.  fa.  can  be  issued. 
(Mitchell  v.  Westervelt,  6  How.  Pr.  265,  311,  n. ;  Lucas  v.  Johnson,  6  How.  Pr. 
121.) 

This  process  cannot  issue,  however,  to  collect  costs  allowed  in  supplementary 
proceedings.     (Hulsaver  v.  Wiles,  11  How.  Pr.  446.) 

The  act  of  1847,  forbidding  the  imprisonment  of  any  person  for  interlocutory 
costs,  does  not  apply-  to  those  cases  of  contempt  where  a  party  may  be  fined  for 
any  misconduct  productive  of  an  actual  loss  or  injury  to  the  other  party.  (Livings- 
ton v.  Fitzgerald,  2  Barb.  396.) 

Where  process  in  the  nature  of  a  fi.  fa.  was  issued  against  several  defendants, 
to  collect  costs  given  on  the  denial  of  a  motion,  one  defendant  having  died  prior  to 
the  making  of  the  motion,  which  death  was  not  noticed  in  the  process  or  the  motion 
papers ;  it  was  held  that  the  surviving  defendants  could  not  avail  themselves  of 
the  objection  of  such  death  to  set  aside  the  execution.  (Lucas  v.  Johnson,  6  How. 
Pr.  121 ;  S.  C.  1  Code  Rep.  N.  S.  301.) 

The  process  to  be  issued,  to  collect  costs  of  the  plaintiff's  attorney  on  account 
of  his  client  being  a  non-resident,  is  in  the  nature  of  a  fieri  facias  against  per- 
sonal property.     (Boyce  v.  Bates,  8  How.  Pr.  495.) 

In  Farnham  v.  Farnham,  (9  How.  Pr.  231,)  the  defendant,  after  suit  brought, 
moved  out  of  the  state,  beyond  the  jurisdiction  of  the  court,  neglecting  to  pay  a 
sum  of  money  previously  directed  by  an  order  of  the  court,  for  plaintiff's  costs 
and  counsel  fees,  and  an  execution  was  issued  therefor  and  returned  unsatisfied. 
On  application,  the  defendant  was  ordered  to  pay  the  amount  allowed  by  the  first 
order,  and  ten  dollars  costs  of  the  motion,  in  twenty  days,  or  have  his  answer  struck 
out,  and  the  cause  proceed  as  though  no  answer  had  teen  put  in. 

The  costs  of  an  application  for  judgment,  when  made  upon  the  whole  of  the 
pleadings  relating  to  all,  or  only  one  of,  the  causes  of  action  stated  in  the  com- 
plaint must  be  inserted  in  and  collected  as  a  part  of  the  judgment,  when  on  such 
application,  judgment  is  ordered  with  costs  of  the  application.  (  Wesley  v.  Ben- 
nett. 6  Ab.  12.) 

Section  316  of  the  Code  directs  that  where  costs  are  adjudged  against  an  infant 
plaintiff,  the  guardian  by  whom  he  appeared  in  the  action  shall  be  responsible 
therefor,  and  payment  thereof  may  be  enforced  by  attachment. 

Section  321  provides  that  in  actions  in  which  the  cause  of  action  shall,  by  as- 
signment after  the  commencement  of  the  action,  or  in  any  other  manner,  become 
the  property  of  a  person  not  a  party  to  the  action,  such  person  shall  be  liable  for 
the  costs,  in  the  same  manner  as  if  he  were  a  party,  and  payment  thereof  may 
be  enforced  by  attachment. 

The  remedy  given  by  section  321  was  intended  to  apply  only  as  against  assignees 
taking  and  holding  in  their  own  right.  If  such  an  assignee  holds  in  a  represent- 
ative capacity,  specified  in  section  317,  in  the  absence  of  misconduct  or  bad  faith, 
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SECTION    II. 

OF  COSTS  UPON  FINAL  DECREE  AND  APPEAL. 

The  court  may  enforce  performance' of  any  decree,  or  obedience 
thereto,  by  execution  against  the  body,  or  against  the  goods  and  chat- 
tels, lands  and  tenements  of  the  defendant,  (r) 

Under  this  provision  of  the  statute,  the  chancellor  has  decided  that 
no  execution  can  be  issued  out  of  this  court  against  the  body  or  the 
property  of  a  party  except  upon  a  decree,  or  some  positive  order  in  the 
nature  of  a  decree. (s)  And  he  considered  it  doubtful  whether  a  ft.  fa. 
could  be  issued  upon  a  mere  order  for  the  payment  of  interlocutory 
costs,  (t) 

But  upon  an  appeal  to  the  chancellor  from  a  vice-chancellor,  upon  an 
interlocutory  order,  the  chancellor  may  make  a  decree  respecting  the 
costs  on  the  appeal  which  will  authorize  the  party  to  enrol  the  same, 
and  to  take  out  execution  against  the  person  or  property  of  the  party 
[*Vol.  II,  351]  *against  whom  the  costs  are  adjudged. (u)  And  such 
is  the  practice  of  this  court  on  an  appeal  to  the  court  for  the  correction 
of  errors  from  an  interlocutory  order  of  the  chancellor.  The  decree  of 
the  appellate  court  is  a  final  decree,  so  far  as  respects  the  costs 
awarded  on  the  appeal. (»)  It  is  in  the  power  of  the  party,  however, 
to  whom  costs  are  awarded,  upon  such  an  appeal  to  the  chancellor,  to 
resort  either  to  an  execution  or  to  a  precept  for  commitment,  under  the 
171st  rule.(w)  (17) 

(»•)  2  R.  S.  183,  S 110,  (orig.  f  104.) 

(s)    Van  Ness  v.  Caatine,  i  Paige,  55. 

(t)   Id.  ib. 

(«)   Brockway  v.  Cody,  2  Paige,  578. 

(v)  Id.  ib. 

(to)  Id. ib. 


he  is  protected  from  personal  liability  by  tliat  section ;  and  section  321  imposes  no 
greater  liability  upon  him  than  if  the  action  had  been  originally  brought  by  him 
in  such  representative  capacity.     (Meade  v.  Waterhouse,  52  N.  T.  587.) 

(17)  Jurisdiction  and  practice  under  the  Code,  since  the  adoption  op  the  con- 
stitutions OP  1847  AND  1869,  GENERALLY. 

The  provisions  of  the  constitutions  of  1847  and  1869,  of  the  state  of  New  York, 
by  which  the  court  of  chancery  was  abolished,  and  a  supreme  court,  having  gen- 
eral jurisdiction  in  law  and  equity,  substituted  in  its  place,  have  been  already 
stated.     (Ante,  Vol.  I,  page  39,  note  5.)  _ 

By  article  6,  section  5  of  the  constitution  of  1847,  it  was  declared  that  the  legis- 
lature should  have  the  same  powers  to  alter  and  regulate  the  jurisdiction  and  pro- 
ceedings, in  law  and  equity,  as  it  had  theretofore  possessed. 

By  section  10  of  that  article,  it  is  provided  that  the  testimony,  in  equity  cases, 
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shall  be  taken  in  like  manner  as  in  cases  at  law  (i.  e.  orally,  before  the  judge,  in 
court.) 

To  give  effect  to  these  provisions,  and  provide  for  the  reorganization  of  the 
courts,  in  conformity  with  the  fundamental  law,  the  legislature,  in  1847,  passed 
the  judiciary  act,  so  called.  Section  16  of  that  act  piwides,  that  the  supreme 
court  organized  by  such  act,  shall  possess  the  same  powers,  and  exercise  the  same 
jurisdiction,  as  was  possessed  and  exercised  by  the  former  supreme  court  and 
court  of  chancery  ;  and  the  justices  of  said  court  shall  possess  the  powers,  and 
exercise  the  jurisdiction,  formerly  possessed  and  exercised  by  the  justices  of 
the  supreme  court,  chancellor,  vice-chancellors  and  circuit  judges,  so  far  as  the 
1  powers  and  jurisdiction  of  said  courts  and  officers  should  be  consistent  with  the  . 
(new)  constitution  and  provisions  of  the  said  act.  And  that  all  laws  relating  to 
the  former  supreme  court  and  court  of  chancery,  or  any  court  held  by  any  vice- 
chancellor,  and  the  jurisdiction,  powers  and  duties  of  said  courts,  the  proceedings 
therein,  and  the  officers  thereof,  their  powers  and  duties,  shall  be  applicable  to 
the  supreme  court  organized  under  said  act,  the  powers  and  duties  thereof,  the  pro- 
ceedings therein,  and  the  officers  thereof,  their  powers  and  duties,  so  far  as  the 
same  can  be  so  applied  and  are  consistent  with  the  constitution  and  the  provisions 
of  said  act.     (Laws  of  1847,  ch.  280.) 

By  §  20  of  the  same  act,  special  terms  of  the  supreme  court  are  directed  to  be 
held  in  each  county,  to  hear  and  determine  non-enumerated  business,  in  suits 
and  proceedings,  at  law,  and  to  take  testimony,  hear  and  determine  suits  and  pro- 
ceedings in  equity ;  at  which  terms  orders  and  decrees  in  suits  and  proceedings  in 
equity  may  be  made.  All  such  suits  and  proceedings  are  required  to  be  first 
heard  and  detei-mined  at  a  special  term,  unless  -the  justice  holding  it  shall  direct 
the  same  to  be  heard  at  a  general  term.  And  in  case  any  suit  or  proceeding  in 
equity  shall  be  heard  and  determined  at  a  special  term,  either  party  may  apply 
at  a  general  terjn  for  a  rehearing.     (Id.  p.  325.) 

By  §  31  of  the  same  act,  it  is  provided  that  the  county  court  shall  have  equity 
jurisdiction,  in  suits  and  proceedings,  in  the  following  cases :  1.  For  the  fore- 
closure of  mortgages,  when  the  mortgaged  premises  are  situated  in  such  county  ; 
2.  For  the  sale  of  the  real  estate  of  infants,  when  the  real  estate  is  situated,  and 
the  infants  reside,  in  such  county  ;  3.  For  the  care  and  custody  of  lunatics  and 
habitual  drunkards,  residing  in  such  county  ;  4.  For  the  satisfaction  of  judgments 
and  decrees  on  which  there  shall  remain  due  a  sum  exceeding  S75,  out  of  the 
property  of  a  debtor,  when  an  execution  has  been  returned  unsatisfied,  and  said 
debtor  resides  in  such  county  ;  5.  For  the  partition  of  lands  in  such  county ;  6.  For 
the  admeasurement  of  dower  in  lands  in  such  county.     (Id.  p.  328.) 

By  the  act  of  December  14,  1847,  amending  the  judiciary  act,  it  is  provided 
that  orders  in  equity  which  had  formerly  been  made  by  the  chancellor  out  of 
term,  may  be  made  by  any  justice  of  the  supreme  court,  being  or  residing  within 
100  miles  of  the  county  where  the  venue  shall  be  laid  ;  and  all  papers  afterwards 
filed  in  the  suit,  by  either  party,  shall  be  filed  in  the  same  office.  (Laws  of  1847, 
ch.  470,  §  16.)  Sections  17,  18,  19  and  20  of  the  same  act  direct  as  to  the  places  in 
which  papers  shall  be  filed.  Section  21  declares  that  the  superior  court  and  the 
court  of  common  pleas  of  the  city  and  county  of  New  York  shall  respectively  have 
and  possess  the  same  equity  jurisdiction  which  is  conferred  upon  the  several 
county  courts  of  this  state  by  §  31  of  the  judiciary  act,  or  by  any  other  act.  (Id.  p. 
641.)  And  §22  defines  the  power  and  jurisdiction  of  the  judges  of  those  courts, 
respectively.  Section  41  provides  that  in  all  cases  or  proceedings,  in  law  or 
equity,  in  the  supreme  court  or  county  courts,  the  parties  may  by  consent  of  the 
justice  or  judge,  stipulate  to  try  causes  at  places  other  than  the  court-house  of  the 
county.     (Id.  p.  646.) 

While  the  constitution,  and  the  judiciary  act  abolished  the  court  of  chancery, 
and  transferred  its  jurisdiction  and  powers  to  the  new  supreme  court,  they  did 
not  in  any  considerable  degree  work  a  change  in  the  customary  forms  of  proced- 
ure under  which  equitable  relief  was  administered.  Though  common  law  and 
equity  powers  are  now  united  in  one  court,  and  the  same  judge  administers  both 
kinds  of  relief,  yet  the  forms  under  which  these  powers  are  executed  and  relief 
administered  are  in  reality  kept  as  separate  and  distinct  as  they  had  been  under 
the  former  system.  (Van  Sant.  Eq.  Pr.  7.)  The  proceedings  in  a  cause  are  nearly 
the  same  as  formerly  ;  with  the  exception  that  now,  testimony  is  taken  orally, 
before  a  judge,  at  the  trial,  instead  of  before  an  examiner  and  reduced  to  writing, 
as  formerly.     (lb.) 
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The  constitution  of  1847  provided  for  the  appointment  of  three  commissioners, 
whose  duty  it  should  be  "  to  revise,  reform,  simplify  and  abridge  the  rales  and 
proceedings  of  the  courts  of  record  of  this  state,  and  to  report  thereon  to  the 
legislature."  (Const,  art.  6,  §  24.)  Three  commissioners  having  been  appointed 
in  pursuance  of  this  mandate,  they  entered  upon  their  labors,  and  in  1848,  reported 
to  the  legislature  "An  act  to  simplify  and  abridge  the  practice,  pleadings  and 
proceedings  of  the  courts  of  this  state,"  usually  styled  the  "  Code  of  Procedure." 
The  preamble  to  that  act  is  as  follows  :  "  Whereas,  it  is  expedient  that  the  present 
forms  of  actions  and  proceedings  in  cases  at  common  law  should  be  abolished  ; 
that  the  distinction  between  legal  and  equitable  remedies  should  no  longer  con- 
tinue ;  and  that  an  uniform  course  of  proceeding  in  all  cases  should  be  estab- 
lished." 

That  act  was  passed  by  the  legislature,  on  the  12th  day  of  April,  1848  ;  but  by 
the  last  section  thereof,  it  did  not  take  effect  until  the  1st  day  of  July,  1848  ;  with 
the  exception  of  sections  22  to  25,  which  took  effect  immediately. 

The  Code  wrought  a  fundamental  change,  not- only  in  the  machinery  and  exter- 
nal organization  of  the  courts,  but  in  the  entire  mode  of  procedure  ;  assimilating 
equity  and  common  law  suits,  as  far  as  the  different  kinds  of  relief  in  the  two 
classesof  actions  permits,  and  making  the  form  of  the  process,  and  the  remedy 
by  which  the  relief  is  ultimately  administered,  substantially  the  same.  (Van 
Sant.  Eq.  Pr.  8.) 

Section  69  of  the  Code  declares  that  the  distinction  between  actions  at  law  and 
suits  in  equity,  and  the  forms  of  all  such  actions  and  suits,  heretofore  existing,  are 
abolished  ;  and  there  shall  be  in  this  state,  hereafter,  but  one  form  of  action  for 
the  enforcement  or  protection  of  private  rights,  and  the  redress  of  private  wrongs ; 
which  shall  be  denominated  a  civil  action. 

Since  the  Code,  there  is  no  distinction  between  suits  at  law  and  suits  in  equity, 
arising  from  the/orro  of  the  pleadings  or  the  jurisdiction  of  the  court.  (General 
Mutual  Ins.  Co.  v.  Benson,  5  Duer,  168.) 

But  while  the  distinction  between  legal  and  equitable  remedies  is  abolished, 
the  nature  of  equitable  relief  is  unchanged.  (Van  Sant.  Eq.  Pr.  19  ;  Ten  Eyck 
v.  Houghtaling,  12  How.  Pr.  529  ;  Trull  v.  Granger,  8  N.  Y.  119.)  The  Code  has 
not  professed  to  abolish  the  distinction  between  legal  and  equitable  relief,  but 
only  the  forms  under  which  the  remedy  is  applied  in  the  two  classes  of  cases.  (Id. 
18,  note  1  ;  per  Selden  J.  in  Reubens  v.  Joel,  13  N.  Y.  488.)  It  is  only  the  distinc- 
tion between  different  forms  of  actions,  or  of  suits,  that  is  abolished.  The  differ- 
ence between  legal  relief  (by  which  is  understood,  in  general,  compensation  in 
damages,)  and  equitable  relief,  (by  which  is  understood,  in  general,  specific  relief, 
such  as  courts  of  law  could  not  grant, )  is  inherent,  and  the  essential  facts  which 
constitute  the  light  to  relief  of  either  kind  are  unchanged.  Suitors  still  ask  for 
one  kind  of  relief,  or  the  other,  or  both,  according  to  the  nature  of  the  facts. 
(Cole  v.  Reynolds,  18  N.  Y.  74  ;  Goulet  v.  Asseler,  22  id.  225.  See  13  N.  Y.  488  ; 
note  to  Corn  Exch.  Ins.  Co.  v.  Babcock,  9  Ab.  N.  S.  157.)  "When  the  same  facts 
entitle  the  plaintiff  to  both  kinds  of  relief,  both  may  be  administered  in  one  action . 
All  the  relief  to  which  a  party  is  entitled,  arising  from  the  same  transaction,  may 
be  obtained  in  one  suit.  (Corning  v.  Troy  Iron,  etc.  Factory,  40  N.  Y.  191  ; 
Lattin  v.  McCarty,  41  id.  107.)  And  when  the  facts  would  sustain  the  plaintiff's 
claim  to  legal  relief,  and  yet  would  entitle  the  defendant  to  equitable  relief  inter- 
fering with  and  nullifying  the  former,  the  whole  matter  can  be  adjusted  in  one 
action.  In  other  words,  purely  equitable  defences  are  available  against  strictly 
legal  causes  of  action.  (Crary  v.  Goodman,  12  N.  Y.  266  ;  Phillips  v.  Qorham, 
17  id.  270  ;  reporter's  note,  9  Ab.  N.  S.  157.)  In  litigated  cases,  if  the  plaintiff 
asks  both  legal  and  equitable  relief,  upon  facts  which  entitle  him  to  only  one  kind, 
he  is  not  to  be  turned  out  of  court  on  that  account.  The  court  may  determine  the 
proper  mode  of  trial,  in  view  of  the  issues  framed.  (N.  T.  Ice  Co.  v.  North- 
western Ins.  Co.  23  N.  Y.  357 ;  S.  C.  12  Ab.  414;  Penn.  Coal  Co.  v.  Del.  &  Hud. 
Canal  Co.  1  Keyes,  72.)'  Law  and  equity  being  now  administered  by  the  same 
tribunal,  there  should  be  no  further  turning  a  party  out  of  court,  and  to  some 
other  forum,  when  he  shows  a  good  cause  of  action.  ( Weatherby  v.  Wood,  29 
How.  404.)  Thus,  if  a  court  acquires  jurisdiction  as  a  court  of  equity,  of  a  cause 
of  action  to  stay  future  waste,  it  has  the  incidental  power,  in  the  same  action,  to 
decree  an  account  for  the  waste  committed.     (lb.) 

The  abolition  of  the  distinction  between  actions  at  law  and  suits  in  equity  was 
not  intended  to  abrogate  the  fundamental  principles  of  the  common  law,  or  those 
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of  a  court  of  equity ;  nor  was  it  intended  to  create  any  new  causes  of  action. 
(Cropseyv.  Sweeney,  27  Barb.  310;  S.  C.  7Ab.  129.)  Neither  was  the  abolition 
of  all  previously  existing  forms  of  action  intended  to  create  a  right  of  action 
where  none  would  have  existed  previously  to  the  Code.     (lb.) 

The  present  supreme  court  possesses  all  the  powers,  and  exercises  all  the  func- 
tions of  the  former  supreme  court  and  the  court  of  chancery ;  but  the  blending  of  the 
two  old  courts  into  the  new  one  did  not  confer  upon  the  latter  any  power  not  pos- 
sessed by  one  or  the  other  of  the  former  courts.  (Onderdonk  v.  Mutt,  34  Barb. 
106,  112. )  Notwithstanding  what  has  been  said  and  attempted,  in  respect  to  blend- 
ing law  and  equity,  the  action  and  administration  of  the  court  is  as  perfectly  dis- 
tinct, in  affording  legal  or  equitable  remedies,  as  when  those  remedies  had  to  be 
sought  in  different  courts.     (lb.) 

The  supreme  court,  in  equity  cases  which  originated  in  the  former  court  of 
chancery,  is  still  the  same  court,  although  administered  by  other  officers.  It  will 
not  depart  from  its  own  adjudications ;  and  where,  in  any  such  cases,  a  question 
has  been  settled  by  the  chancellor,  such  question,  in  the  supreme  court,  is  res 
adjudicata.  (Lovett  v.  Reformed  German  Church,  12  Barb.  67.)  In  the  applica- 
tion of  the  principle  of  stare  decisis,  decisions  of  the  former  supreme  court  should 
be  regarded  as  decisions  of  the  same  court  as  the  supreme  court  now  existing. 
As  a  general  rule  all  questions  carefully  and  distinctly  decided,  on  full  argument, 
by  the  old  supreme  court,  or  by  any  general  term  of  the  present  supreme  court, 
should  be  regarded,  in  the  latter  court,  as  set  at  rest,  until  the  decision  is  reversed 
in  the  court  of  last  resort ;  though  it  would  be  otherwise,  where  the  point  decided 
was  not  the  leading  or  chief  point  in  the  case  ;  or  did  not  receive  full  discussion  ; 
or  was  only  incidentally  decided.  (Olcott  v.  Tioga  R.  R.  Co.  26  Barb.  147  ;  S.  C. 
20  N.  Y.  210.) 

In  respect  to  the  power  of  the  court  to  render  several  judgments,  against 
defendants,  in  the  same  action,  the  Code  has  placed  all  actions  upon  the  footing  of 
equity  cases  under  the  former  practice.     (Van  Rensselaer  v.  Layman,  39  How.  9.) 

The  rules  and  practice  of  the  court  have  been  established  to  protect  the  rights 
of  parties,  and  constitute  a  part  of  the  equitable  jurisprudence  of  the  community  ; 
and  a  departure  from  them  may  be  ground  for  reversing  an  order  appealed  from. 
(Matter  of  Livingston,  2  Ab.  N.  S.  1 ;  S.  C.  32  How.  Pr.  20 ;  34  N.  Y.  555.) 

There  is  no  power  conferred  upon  the  court,  at  special  term,  to  review,  alter, 
modify  or  change,  a  judgment  rendered  at  a  general  term.  (Sheldon  v.  Williams, 
52  Barb.  183  ;  Adams  v.  Bush,  2  Ab.  N.  S.  112.) 

The  supreme  court,  sitting  in  one  of  the  judicial  districts  of  the  state,  has  no 
jurisdiction  to  grant  an  injunction  in  an  action  brought  to  restrain  proceedings  in 
an  action  pending  in  another  district.  (Schellv.  ErieR.  R.  Co.  51  Barb.  368;  S.  C. 
4  Ab.  N.  S.  287.) 

Article  VI  of  the  constitution  of  1869,  commonly  called  the  judiciary  article, 
and  the  only  one  which  was  adopted,  directed  that  provision  should  be  made  by 
the  legislature,  for  organizing,  in  the  supreme  court,  not  more  than  four  general 
terms  thereof,  each  to  be  composed  of  a  presiding  justice  and  not  more  than  three 
other  justices,  to  be  designated  according  to  law,  from  the  whole  number  of  justices. 
(Art.  6.  §  7.)  The  8th  section  of  the  same  article  directs  that  no  judge  or  justice 
shall  sit,  at  a  general  term  of  any  court,  in  review  of  a  decision  made  by  him,  or 
by  any  court  of  which  he  was  at  the  time,  a  sitting  member.  That  the  testimony, 
in  equity  cases,  shall  be  taken  in  like  manner  as  in  cases  at  law.  And  that,  except 
as  therein  otherwise  provided,  the  legislature  shall  have  the  same  power  to  alter 
and  regulate  the  jurisdiction  and  proceedings  in  law  and  equity  that  they  have 
heretofore  exercised. 

In  pursuance  of  section  7  of  the  above  article,  the  legislature,  on  the  27th  of 
April  1870,  passed  an  act  by  which  the  general  terms  of  the  supreme  court,  as 
organized  under  then  existing  laws,  were  abrogated,  from  and  after  the  1st  day 
of  May  then  next,  and  the  state  was  divided  into  four  departments,  whose  limits 
were  designated,  and  the  places  at  which  general  terms  were  to  be  thereafter  held 
were  specified.  (Laws  of  1870,  ch.  408,  §§  1,  2.)  By  §  3,  the  governor  is  required 
to  designate  from  the  whole  bench  of  justices  of  the  supreme  court,  a  presiding 
justice  and  two  associate  justices,  for  each  of  the  said  departments,  to  compose 
the  general  term,  therein.  Section  5  declares  that  the  general  terms  shall  have 
all  the  powers  and  jurisdiction  which  under  existing  laws  then  belonged  to  the 
general  terms  of  the  court ;  and  that  all  laws  relating  to  general  terms  as  then 
organized  within  the  judicial  districts,  and  to  the  hearing  of  appeals  from  judg- 
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ments  pronounced,  and  orders  made,  within  such  districts,  if  not  inconsistent 
with  the  constitution,  or  that  act,  shall  apply,  so  far  as  the  same  are  applicable,  to 
judgments  pronounced  and  orders  made  within  the  judicial  departments,  and  to 
the  general  terms  instituted  by  that  act. 

By  section  6,  the  concurrence  of  two  justices  shall  be  necessary  to  pronounce  a 
decision.  If  two  shall  not  concur,  a  re-argument  may  be  ordered.  In  case  of 
such  disagreement,  where  any  of  the  three  justices  shall  not  be  qualified  to  sit, 
the  cause  may  be  directed  to  be  heard  in  another  department.  And  the  associate 
justices,  designated  to  any  department  shall  be  competent  to  sit  in  the  general 
term  of  any  other  department,  in  place  of  any  justice  in  such  other  department. 

It  is  trader  these  provisions  of  the  constitution,  and  the  statute,  that  the  general 
terms  of  the  supreme  court  are  now  organized,  and  their  powers  defined. 

By  §  468  of  the  Code  it  is  declared  that  the  rule  of  the  common  law  that  statutes 
in  derogation  of  that  law  are  to  be  strictly  consti-ued,  has  no  application  to  the 
Code. 

By  §  469,  all  statutory  provisions  inconsistent  with  that  act  are  repealed  ;  but 
such  repeal  shall  not  revive  a  statute  or  law  which  may  have  been  repealed  or 
abolished  by  the  provisions  thereby  repealed.  And  all  rights  of  action  given  or 
secured  by  existing  laws  may  be  prosecuted  in  the  manner  provided  by  the  Code. 
And  it  is  declared  that  if  a  case  shall  arise  in  which  an  action  for  the  enforcement 
or  protection  of  a  right,  or  the  redress  or  prevention  of  a  wrong,  cannot  be  had 
under  that  act,  the  practice  theretofore  in  use  may  be  adopted,  so  far  as  may  be 
necessary  to  prevent  a  failure  of  justice. 

By  §  469  of  the  Code,  the  present  rules  and  practice  of  the  courts,  in  civil 
actions,  inconsistent  with  that  act,  are  abrogated ;  but  where  consistent  with  such 
act,  they  shall  continue  in  force,  subject  to  the  power  of  the  respective  courts  to 
relax,  modify,  or  alter  the  same. 

Section  470  authorizes  the  judges  of  the  supreme  court,  of  the  superior  court  of 
the  city  of  New  York  and  of  the  court  of  common  pleas  of  the  city  and  county 
of  New  York  to  meet  in  general  session  to  revise  their  general  rules,  and  make 
the  necessary  amendments  thereto.  And  the  rules  so  made  shall  govern  those 
courts,  and  the  county  courts,  so  far  as  applicable. 

Rule  96  of  the  Supreme  Court  etc.,  authorizes  the  various  courts  of  record,  and 
general  terms,  to  make  such  further  rules  in  regard  to  the  transaction  of  business 
before  them,  respectively,  not  inconsistent  with  the  previous  rules,  as  they,  in 
their  discretion,  may  deem  necessary. 

And  rule  97  directs -that  in  cases  where  no  provision  is  made,  by  statute,  or  by 
the  rules,  the  proceedings  shall  be  according  to  the  customary  practice  as  it  has 
heretofore  existed  in  the  court  of  chancery  and  supreme  court  in  cases  not  provi- 
ded for  by  statute,  or  the  written  rules  of  the  court. 
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References  are  to  the  original  or  top-paging,  and  to  Vol.  I,  except  when  other- 
wise noted.) 

A. 

ABANDONMENT, 

a  cause  for  a  limited  divorce,  vol.  2,  p.  262. 
ABATEMENT, 

definition  of,  674,  and  note  1 . 

what  amounts  to,  674,  675,  676,  and  notes  2,  3,  4,  5,  6,  7. 

effect  of,  676. 

where  it  is  total,  676,  and  note  8. 

will  not  prevent  applications  to  court,  677. 

nor  dissolve  injunction,  677. 
delivery  of  deeds  and  writings,  order  for,  677. 
reading-  depositions  taken  during,  677. 
death  of  party  after  argument,  677. 

after  appeal,  677.  678,  and  note  9. 
will  not  prevent  enrolment  of  decree,  678. 

nor  the  running  of  statute  of  limitations,  678. 
nor  put  an  end  to  proceedings,  678. 
nor  discharge  receiver,  678. 
where  it  is  only  partial,  679. 
what  species  of,  may  be  remedied  by  a  bill  of  revivor,  vol.  2,  p.  35. 
effect  of,  where  a  cross-bill  is  tiled,  vol.  2,  p.  135. 

ABSTRACT  OF  TITLE, 

on  reference  to  inquire  as  to  title,  520. 

ACCOUNTS, 

taking,  before  master  or  referee,  505. 
in  what  cases,  505,  and  note  25.. 
to  be  in  form  of  debtor  and  creditor,  505. 
account,  form  of,  506,  and  note  26. 

must  be  the  whole,  and  for  the  whole  period,  506. 

must  be  verified  by  affidavit,  506. 

receipts  and  vouchers,  when  necessary,  506. 

must  be  left  in  master's  office,  507. 

production  of,  how  compelled,  507. 
examining  party  on  interrogatories,  507. 

inapplicable  since  the  Code,  507,  note  27. 
surcharge,  508. 
charge,  508. 

swearing  to,  509. 

to  form  a  schedule  to  report,  513. 
further  charge,  508. 
discharge,  509. 
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ACCOUNTS— Covtinned. 

when  to  be  brought  in,  509. 
form  of,  509. 
swearing  to,  510. 
proceeding  upon,  510. 
how  substantiated,  510. 
to  form  a  schedule  to  report,  513. 
just  allowances,  what  are,  513. 
allowing  interest,  514. 
making  rests,  514. 
computing  interest,  515. 
of  special  guardian  for  the  sale  of  real  estate  of  infants,  vol.  2,  p.  217. 
of  general  guardian  of  an  infant,  vol.  2,  p.  221. 

ACKNOWLEDGMENT, 

of  bond  to  stay  proceedings  at  law,  628. 
ACTIONS, 

at  law,  and  suits  in  equity,  distinction  between,  abolished,  vol.  2,  p.  351, 
note  17. 

by  and  against  receivers,  674,  note  23. 

ADMISSION, 

of  service  of  notice  of  motion,  573. 
ADULTERY, 

suits  for  divorce  on  account  of,  vol.  2,  p.  252.     (See  Bills  for  Divorcb.) 

ADVERTISEMENT, 

of  master,  for  persons  of  a  class  to  come  in,  517. 
on  inquiries  as  to  legacies  and  annuities,  519. 

AFFIDAVIT, 

nature  and  uses,  597.  , 

in  support  of  bill,  597,  598. 
of  answer,  597,  598. 

on  motion  to  dissolve  injunction,  598,  641. 
for  a  receiver,  598. 

in  support  of  motion  for  a  foreign  commission,  598. 

used  before  master,  when  may  be  read  in  court,  598. 

of  service,  when  presumptive  evidence,  599,  note  1. 
by  whom  to  be  made,  599,  and  note  2. 
form  and  requisites,  600. 

how  to  be  entitled,  600,  and  note  3. 
venue,  601,  and  note  4. 
names  and  additions  of  deponents,  601. 
substance  of,  601. 

information  and  belief,  601,  note  5. 

affidavits  of  service,  602. 

of  merits,  602,  and  note  6. 

as  to  advice  of  counsel,  602,  note  6. 

must  be  pertinent  and  material,  602. 

scandal  and  impertinence,  602,  603,  and  note  7. 

must  be  fairly  and  legibly  written,  etc.,  603. 

numbering  and  marking  folios,  603,  note  8. 
conclusion,  604. 
signature,  604,  and  note  9. 
oath  and  jurat,  603,  604,  and  note  10. 

before  whom  to  be  sworn,  604. 
filing  and  marking,  606,  and  note  11. 
compulsory  affidavits,  606,  note  12. 

when  admissible  as  evidence  in  master's  office,  409.     (See  Evidence.) 
of  service  of  notice  of  motion,  573.     (See  Motion.) 
annexed  to  bill,  on  application  for  injunction,  624. 

on  application  for  a  ne  exeat,  649. 
on  motion  to  dissolve  injunction,  641,  and  notes  42,  43. 
on  hearing  petition  for  leave  to  file  bill  of  review,  vol.  2,  p.  95. 
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to  obtain  a  discovery,  vol.  2,  p.  102. 

to  obtain  attachment  for  not  answering,  vol.  2,  p.  102. 

of  non-collusion  annexed  to  bill  of  interpleader,  vol.  2,  p.  121. 

annexed  to  bill  to  perpetuate  testimony,  vol.  2,  p.  141. 

of  filing-  notice  of  lis  pendens,  vol.  2,  p.  183,  and  note  26. 

of  merits,  on  hearing  of  foreclosure  suit,  vol.  2,  p.  182,  and  note  24. 

of  regularity,  vol.  2,  p.  183. 

of  regularity,  on  hearing  in  foreclosure  suits,  vol.  2,  p.  183. 

on  bill  for  divorce  taken  pro  confesso,  vol.  2,  p.  258. 
annexed  to  petition  for  a  commission  de  lunatico  inquirendo,  vol.  2,  p.  228. 
for  order  of  reference,  in  suit  to  annul  marriage,  vol.  2,  p.  251. 
to  obtain  attachment  for  a  contempt,  vol.  2,  p.  275. 
on  return  of  attachment  for  a  contempt,  vol.  2,  p.  276. 
on  a  reference  to  examine  party  accused  of  a  contempt,  277. 
annexed  to  bill  of  costs,  vol.  2,  p.  341. 
in  opposition  to  bill  of  costs,  on  taxation,  vol.  2,  p.  342. 

AGENTS, 

■when  allowed  costs  out  of  the  fund,  vol.  2,  p.  328. 

ALIMONY  AND  EXPENSES, 

nature  of,  and  when  allowed,  vol.  2,  p.  265,  and  note  39. 

in  suits  by  wife,  for  divorce,  almost  of  course,  vol.  2,  p.  265,  266. 
■when  not  allowed,  vol.  2,  p.  265,  266. 

when  wife  is  defendant,  vol.  2,  p.  265. 
to  what  amount,  vol.  2,  p.  266,  and  note  40. 
how  applied  for,  vol.  2,  p.  268,  and  note  41. 
amount  how  settled ;  reference,  vol.  2,  p.  268,  and  note  42. 
costs,  vol.  2,  p.  268,  and  note  43. 
enforcing  payment  of,  vol.  2,  p.  268,  note  44. 

AMENDED  BILL, 

injunction  upon,  when  granted,  vol.  2,  p.  617. 

AMENDING  BILL, 

after  revivor  of  suit  by  representatives  of  deceased  complainant,  vol.  2, 
p.  683. 

AMENDMENT, 

of  bill,  preferred  to  a  supplemental  bill,  vol.  2,  p.  60. 
to  add  parties,  when  allowed,  vol.  2,  p.  60. 
to  introduce  matters  which  arose  before  filing  bill,  vol.  2,  p.  60. 
to  state  the  granting  of  probate  or  administration,  vol.  2,  p.  61. 
to  state  matters  arising  since  filing  of  bill,  not  allowed,  vol.  2,  p.  63. 
after  filing  of  cross-bill,  effect  of,  vol.  2,  p.  135. 
of  bill  or  petition  in  a  partition  suit,  vol.  2,  p.  291. 
of  bill  to  perpetuate  testimony,  vol.  2,  p.  142. 
of  creditor's  bill,  vol.  2,  p.  169. 

ANSWER, 

to  bill  of  revivor.     (See  Bill  op  Revivor.) 

to  supplemental  bill,  vol.  2,  p.  76,  77. 

to  bill  of  review,  vol.  2,  p.  100. 

to  bill  of  discovery,  vol.  2,  p.  113. 

to  bill  of  interpleader,  vol.  2,  p.  123,  and  note  17. 

APPLICATION, 

for  judgment,  vol.  2,  p.  183,  note  26. 

APPEARANCE, 

upon  bill  of  revivor,  vol.  2,  p.  48. 
upon  supplemental  bill,  voL  2,  p.  74. 

ASSIGNEE, 

of  estate  subject  to  mortgage,  may  redeem  mortgage,  vol.  2,  p.  196. 
of  mortgage,  when  a  necessary  party  to  bill  to  redeem,  vol.  2,  p.  197. 

ASSIGNMENT, 

of  a  judgment,  must  be  stated  in  a  creditor's  bill  by  assignee,  vol.  2,  p.  165. 
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by  defendant  in  a  creditor's  suit,  to  receiver,  order  for,  vol.  2,  p.  167. 
proceedings  upon  order,  vol.  2,  p.  168. 
ATTACHMENT, 

to  compel  discovery,  vol.  2,  p.  102. 

for  contempt,  vol.  2,  p.  275,  276.     (See  Contempt.) 

ATTORNEY,     (See  Solicitor.) 

his  costs,  and  compensation,  under  the  Code,  vol.  2,  p.  321,  note  1. 

agreements  between  him  and  client,  respecting,  vol.  2,  p.  321,  note  1. 
measure  of,  vol.  2,  p.  321,  note  1. 

B. 

BAIL, 

on  tie  exeat,  654.  . 
BANKRUPTCY, 

suit  abated  by,  cannot  be  revived  by  assignees,  vol.  2,  p.  36. 
of  complainant,  ground  for  a  supplemental  bill,  vol.  2,  p.  65,  66. 
of  defendant,  when  a  ground  for,  vol.  2,  p.  66. 

BANKS, 

injunctions  to  suspend  their  business  : 

by  whom  to  be  allowed,  621. 

notice  of  application  for,  623. 

when  secm-ity  must  be  given,  623. 

what  is  a  breach  of,  636. 
receivers,  when  appointed,  663,  664,  and  note  12. 

who  may  apply  for,  663. 

on  a  voluntary  dissolution,  664. 

BANK  COMMISSIONERS, 

when  they  may  apply  for  receivers  of  banks,  etc.,  663. 
BIDDINGS, 

upon  master's  sale,  when  opened,  537.     (See  Sales  under  Decree.     Pur- 
chasee.) 

BILL  OF  COSTS,  vol.  2,  p.  340,  and  note  15.     (See  Costs.) 

BILL  OF  REVIVOR.     (>S'ee  Revivor.) 

when  necessary  or  proper,  680  ;  vol.  2,  p.  33,  34,  and  note  1. 

when  the  only  remedy,  vol.  2,  p.  34. 

for  costs,  vol.  2,  p.  35. 

what  abatements  may  be  remedied  by,  vol.  2,  p.  35,  and  notes  2,  3,  4. 

for  part  of  matter  in  litigation,  vol.  2,  p.  37. 

not  as  to  part  only  of  proceedings,  vol.  2,  p.  37. 

must  proceed  from  point  of  abatement,  vol.  2,  p.  37. 

on  bill  and  cross-bill,  vol.  2,  p.  38. 

must  be  a  matter  to  be  litigated,  vol.  2,  p.  38. 

to  revive  several  suits,  vol.  2,  p.  38. 

when  unnecessary,  vol.  2,  p.  38. 

who  entitled  to  file  : 

before  decree,  vol.  2,  p.  39,  and  note  6. 

on  death  of  sole  complainant,  vol.  2,  p.  39. 

on  death  of  one  of  several  complainants,  vol.  2,  p.  40. 

on  death  of  a  corporation  sole,  vol.  2,  p.  40. 

on  marriage  of  a  female  plaintiff,  vol.  2,  p.  40. 

upon  death  of  a  defendant,  vol.  2,  p.  41. 

revivor  by  defendant,  vol.  2,  p.  41,  and  note  7. 

order  that  plaintiff  revive,  or  bill  be  dismissed,  vol.  2,  p.  41. 
after  decree : 

when  defendant  may  revive,  vol.  2,  p.  42. 
on  neglect  of  plaintiff,  vol.  2,  p.  43. 

by  representative  of  a  deceased  defendant,  vol.  2,  p.  42. 

creditors,  vol.  2,  p.  43. 

in  suit  by  husband  and  wife,  vol.  2,  p.  43. 
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against  whom  to  be  filed,  vol.  2,  p.  44. 

on  death  or  marriage  of  complainant,  vol.  2,  p.  44. 

on  death  of  defendant,  vol.  2,  p.  44,  and  note  8. 

where  bill  is  filed  after  decree,  vol.  2,  p.  45. 

husband  and  wife,  vol.  2,  p.  45. 

on  death  of  a  defendant  executor,  vol.  2,  p.  45. 

on  a  bill  for  account  and  distribution,  vol.  2,  p.  46. 

heirs,  vol.  2,  p.  46. 
form  of  bill,  vol.  2,  p.  46,  and  note  9. 

prayer,  vol.  2,  p.  47. 

signature  of  counsel,  vol.  2,  p.  48. 
filing-,  subpoena  and  appearance,  vol.  2,  p.  48. 
service  of,  vol.  2,  p.  49. 
order  to  revive,  vol.  2,  p.  49,  50. 

must  be  served  on  opposite  party,  vol.  2,  p.  50. 

may  be  prevented  by  plea  or  demurrer,  vol.  2,  p.  50. 
demurrer  to ;  grounds  of,  vol.  2,  p.  50,  51,  52. 
plea  to,  vol.  2,  p.  53,  and  note  10. 
answer  to,  vol.  2,  p.  54. 

form  of,  vol.  2,  p.  54. 

signature  of  counsel,  vol.  2,  p.  55. 

how  put  in  and  filed,  vol.  2,  p.  55. 
replication,  vol.  2,  p.  55. 
hearing,  upon,  vol.  2,  p.  56,  57,  and  note  11. 
effect  of  revivor,  vol.  2,  p.  57. 

BILLS  IN  THE  NATURE  OP  BILLS  OF  REVIVOR. 

nature  and  uses,  vol.  2,  p.  80,  81,  and  note  1. 

distinction  between,  and  bills  of  revivor,  vol.  2,  p.  81. 

difference  between,  and  bills  in  the  nature  of  supplemental  bills,  vol.  2,  p.  82. 

by  and  against  whom  to  be  brought,  vol.  2,  p.  82,  and  note  2. 

form  of,  vol.  2,  p.  83. 

defence  to,  vol.  2,  p.  83. 

proceedings  iipon,  vol.  2,  p.  83,  84. 

BILLS  OP  REVIVOR  AND  SUPPLEMENT,  vol.  2,  p.  88,  89. 
nature,  and  when  proper,  vol.  2,  p.  88,  and  note  1. 
practice  upon,  vol.  2,  p.  89. 

BILLS  IN  THE  NATURE  OF  SUPPLEMENTAL  BILLS, 

original  bills  in  the  nature  of  supplemental  bills,  vol.  2,  p.  84,  and  note  1. 

when  proper,  vol.  2,  p.  84. 

form  of,  vol.  2,  p.  86. 

proceedings  upon,  vol.  2,  p.  86. 
bills  to  carry  decrees  into  execution,  vol.  2,  p.  86. 

nature  of,  and  when  proper,  vol.  2,  p.  86,  87,  88. 

parties  to,  vol.  2,  p.  87. 

frame  of,  vol.  2,  p.  88. 

BILL  OF  REVIEW, 

nature  of,  vol.  .2,  p.  90,  and  note  1. 
when  proper,  vol.  2,  p.  91,  and  note  2. 

for  error  of  law,  vol.  2,  p.  91,  and  notes  3  and  4. 
upon  discovery  of  new  matter,  vol.  2,  p.  92,  and  note  5. 
lies  only  to  a  final  decree,  vol.  2,  p.  93. 
parties  to,  vol.  2,  p.  94,  and  note  6. 

leave  to  file,  vol.  2,  p.  95,  and  notes  7,  8. 
petition  for,  vol.  2,  p.  95. 

granting  a  matter  of  discretion,  vol.  2,  p.  95,  and  note  9. 
performance  of  decree,  vol.  2,  p.  96. 
security  or  deposite,  vol.  2,  p.  96. 

within  what  time  to  be  brought,  vol.  2,  p.  97,  and  note  10. 
form  of,  vol.  2,  p.  97. 

when  it  may  be  sustained  as  a  cross-bill,  vol.  2,  p.  98. 
defence  to, 
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plea,  vol.  2,  p.  98,  and  note  11. 
demurrer,  vol.  2,  p.  99. 
answer,  vol.  2,  p.  100. 

BILL  OP  DISCOVERY, 

nature  of,  and  when  proper,  vol.  2,  p.  101,  and  note  1. 

to  aid  a  jurisdiction  which  cannot  compel  an  answer  on  oath,  vol.  2, 

p.  101. 
only  allowed  as  to  complainant's  own  title,  vol.  2,  p.  101,  and  note  3. 
not  in  aid  of  an  action  not  sustainable,  vol.  2,  p.  102,  and  note  6. 
in  favor  of  heir  or  devisee,  vol.  2,  p.  101,  and  note  5. 
of  tenant  or  purchaser,  vol.  2,  p.  101,  and  note  4. 
to  aid  other  evidence,  or  render  it  unnecessary,  vol.  2,  p.  102. 
to  aid  a  suit  in  a  foreign  tribunal,  vol.  2,  p.  102,  and  note  7. 
right  to  discovery  will  sustain  jurisdiction  for  relief,  vol.  2,  p.  102,  and 

note  8. 
not  after  a  verdict  at  law,  vol.  2,  p.  102,  and  note  9. 
to  aid  a  suit  at  law.  brought  for  less  than  8100,  vol.  2,  p.  102. 
where  facts  cannot  be  otherwise  proved,  vol.  2,  p.  103,  note  10. 
to  resist  a  claim  of  set-off,  at  law,  vol.  2,  p.  102,  and  note  10. 
not  where  discovery  would  subject  defendant  to  a.  penalty  or  forfeit- 
ure, vol.  2,  p.  103,  and  note  11. 
nor  where  it  would  be  in  violation  of  professional  confidence,  vol.  2, 

p.  103,  and  note  11. 
defendant  must  have  a  claim  or  interest,  vol.  2,  p.  103. 
as  to  title  deeds  or  writings,  vol.  2,  p.  104,  and  note  12. 
must  be  for  matters  in  defendant's  knowledge,  only,  vol.  2,  p.  103,  and 

note  13. 
when  sought  as  auxiliary  to  relief,  complainant  must  be  entitled  to 
relief,  vol.  2,  p.  104,  and  note  14. 
attachment  to  compel  answer  to,  vol.  2,  p.  102. 
who  entitled  to  file,  vol.  2,  p.  101,  102. 
frame  of,  vol-  2,  p.  104. 

what  case  must  be  stated  in,  vol.  2,  p.  104,  and  note  15. 
must  allege  materiality  of  discovery,  vol.  2,  p.  104,  and  note  16;  105, 
and  note  18. 

plaintiff's  title  and  interest,  104,  and  note  17. 
allegation  that  discovery  is  material,  and  that  defence  at  law  cannot  be 

established  without  it,  vol.  2,  p.  105,  and  note  19. 
other  necessary  allegations,  vol.  2,  p.  106,  and  note  20. 
defendants ;  officers  and  agents  of  a  corporation,  vol.  2,  p.  106,  and  note  21. 
affidavit  as  to  non-possession  of  documents,  vol.  2,  p.  107,  and  note  22. 
prayer,  vol.  2,  p.  107,  108,  and  note  23. 
defence  to,  vol.  2,  p.  109. 

demurrer,  vol.  2,  p.  109,.  and  notes  24,  25. 
plea,  vol.  2,  p.  112,  and  note  26. 
answer,  vol.  2,  p.  113,  and  note  27. 

may  insist  defendant  is  not  bound  to  make  discovery,  vol.  2,  p.  113. 
if  defendant  submits  to  answer,  he  must  answer  fully,  vol.  2, 

p.  113,  114. 
may  be  accompanied  by  a  plea  or  demurrer,  vol.  2,  p.  114. 
where  necessary  to  support  a  plea,  vol.  2,  p.  114. 
practice  upon,  generally,  vol.  2,  p.  115,  and  note  27. 
cause  not  brought  to  a  hearing,  vol.  2,  p.  115. 
when  defendant  may  move  for  costs,  vol.  2,  p.  115. 
no  discovery  from  infants,  vol.  2,  p.  116. 
costs  on,  vol.  2,  p.  324,  note  5. 

BILL  OP  INTERPLEADER, 

nature  of,  vol.  2,  rj-  117,  and  note  1. 
objects  of,  vol.  2,  p.  117,  and  note  2. 
when  proper,  vol.  2,  p.  117,  and  note  3. 

between  tax  collectors,  vol.  2,  p.  118,  and  note  4. 

between  parties  claiming  rent,  vol.  2,  p.  118,  and  note  5. 
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by  sheriffs,  vol.  2,  p.  118,  and  note  6. 

by  agents,  vol.  2,  p.  119,  and  note  7. 

by  tenants,  vol.  2,  p.  119,  and  note  8. 
at  what  time  to  be  filed,  vol.  2,  p.  120,  and  note  9. 
form  of,  vol.  2,  p.  120,  and  note  10. 

must  show  ignorance  of  claimant's  rights,  vol.  2,  p.  121,  and-note  11. 

must  set  forth  claims  of  defendants,  vol.  2,  p.  121,  and  note  12. 

must  not  admit  or  show  title  in  each  of  the  defendants,  vol.  2,  p.  121. 

affidavit  of  non-collusion,  vol.  2,  p.  122,  and  note  15. 

offer  to  bring  money  into  court,  vol.  2,  p.  122,  and  note  16. 

payer,  vol.  2,  p.  122. 
defence  to,  vol.  2,  p.  122. 

when  a  demurrer  lies,  vol.  2,  p.  121,  and  note  12 ;  122,  123. 

answer,  vol.  2,  p.  123,  and  note  17. 
replication,  vol.  2,  p.  123. 
paying  money  into  court,  vol.  2,  p.  123. 
injunction  upon,  vol.  2,  p.  123,  and  note  18. 
taking  bill  as  confessed,  vol.  2,  p.  123. 

where  one  of  the  defendants  is  out  of  the  jurisdiction,  vol.  2,  p.  124. 
evidence,  vol.  2,  p.  124,  and  note  19. 
hearing  and  decree,  vol.  2,  p.  124,  and  note  20. 

dismissal  of,  vol.  2,  p.  125. 
costs,  vol.  2,  p.  125,  and  note  21 ;  333-. 

BILL  TO  PERPETUATE  TESTIMONY, 

when  it  may  be  brought,  vol.  2,  p.  136,  and  note  1. 
governed  by  Revised  Statutes,  vol.  2,  p.  144,  note  3. 
form  of,  vol.  2,  p.  140. 

affidavit  annexed,  vol.  2,  p.  141. 

prayer  of,  vol.  2,  p.  141. 
defence  to,  vol.  2,  p.  142. 
amending,  vol.  2,  p.  142. 
dismissing,  vol.  2,  p.  143. 
testimony,  vol.  2,  p.  143,  and  note  2. 
never  brought  to  a  hearing,  vol.  2,  p.  143. 
costs,  vol.  2,  p.  144. 
not  provided  for  by  Code,  vol.  2,  p.  144,  note  3. 

BILL  TO  EXAMINE  WITNESSES  DE  BENE  ESSE, 
when  sustainable,  vol.  2,  p.  144,  145. 
by  whom  it  may  be  brought,  vol.  2,  p.  144. 
object,  and  frame  of,  vol.  2,  p.  145. 
depositions  taken  upon,  vol.  2,  p.  145,  and  note  1. 

by  judge  or  referee,  vol.  2,  p.  146,  note  1. 
but  rarely  filed,  in  New  York,  vol.  2,  p.  146. 

BILL  POR  FORECLOSURE  OP  MORTGAGE,  ETC., 

when  propei-,  and  effect  of  filing,  vol.  2,  p.  171,  and  note  1. 
when  there  are  several  mortgages,  vol.  2,  p.  171,  note  1. 
when  no  previous  demand  necessary,  560,  foot-paging, 
when  less  than  §100  is  due,  vol.  2,  p.  173. 
within  what  time  to  be  filed,  560,  561,  foot-paging. 

interest  clause  in  mortgage,  562,  foot-paging, 
may  be  filed  in  county  court,  563,  foot-paging, 
parties,  vol.  2,  p.  173,  174,  and  notes  4,  5,  6.     (See  Parties.) 
complainants,  vol.  2,  p.  174,  and  notes  5,  6,  7. 
assignees,  vol.  2,  p.  174,  and  note  5. 
executors,  etc.,  vol.  2,  p.  147,  and  note  6. 
defendants,  vol.  2,  p.  174,  and  note  8. 

all  having  an  interest  in  equity  of  redemption,  vol.  2,  p.  174. 
incumbrancers,  vol.  2,  p.  174,  and  note  8. 
mortgagee,  after  assignment  with  guaranty,  vol.  2,  p.  176. 
surety  of  mortgagee,  vol.  2,  p.  176,  and  note  9. 
representatives  of  deceased  mortgagor,  vol.  2,  p.  176. 
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heirs  and  devisees  of  mortgagor,  vol.  2,  p.  177,  and  note  10. 

assignee  in  bankruptcy,  vol.  2,  p.  177. 

persons  having  future  and  contingent  interests  in  premises,  vol.  2, 
p.  177. 
frame  of  bill,  vol.  2,  p.  177,  and  note  11. 

statement  as  to  proceedings  at  law,  vol.  2,  p.  178,  and  notes  12,  13. 
defence  ;  answer,  note  13,  p.  582,  foot-paging, 
proceedings  thereon,  vol.  2,  p.  178. 
notice  of  lis  pendens, 

must  be  filed,  in  clerk's  office,  vol.  2,  p.  178,  and  note  14. 

what  it  must  contain,  vol.  2,  p.  178,  and  note  14. 

when  to  be  filed,  note  14,  p.  590,  foot-paging. 

proof  of  filing  necessary,  before  decree  can  be  made,  vol.  2,  p.  179, 
and  note  15. 
notice  of  object  of  suit,  vol.  2,  p.  179,  and  note  16. 

consequence  of  neglecting  to  serve,  vol.  2,  p.  179. 
staying  proceedings,  vol.  2,  p.  179,  180,  and  note  17. 
reference  to  compute  amount  due,  etc.,  vol.  2,  p.  180,  and  note  18. 

examination  of  complainant  as  to  payments,  vol.  2,  p.  181,  and 
note  19. 

when  proofs  already  taken  may  be  used,  upon,  vol.  2,  p.  181. 

master  not  to  settle  priorities,  vol.  2,  p.  181. 

allowances  to  complainant,  vol.  2,  p.  181. 

rents  and  profits ;  possession,  note  20,  p.  598,  foot-paging, 
when  bill  to  be  dismissed,  vol.  2,  p.  182,  and  note  22. 
offer  of  judgment;  tender,  note  22,  p.  600,  foot-paging, 
hearing,  vol.  2,  p.  182. 

affidavit  of  merits,  vol.  2,  p.  182,  and  note  24. 

when  entitled  to  a  preference,  vol.  2,  p.  182. 

where  bill  has  been  taken  as  confessed,  vol.  2,  p.  182. 

proof  of  filing  notice  of  lis  pendens,  vol.  2,  p.  183,  and  note  26. 

application  for  judgment,  note  26,  p.  604,  foot-paging. 

affidavit  of  regularity,  not  necessary,  vol.  2,  p.  183. 
receiver,  upon,  660,  and  note  6. 
decree  or  judgment, 

for  payment  of  balance,  vol.  2,  p.  173,  and  note  3,  184. 

compelling  delivery  of  possession,  vol.  2,  p.  173,  and  note  2. 

effect  of,  as  to  rights  of  subsequent  incumbrancers  not  made  par- 
ties, vol.  2,  p.  185,  and  note  29. 

where  whole  amount  is  not  due  ;  reference,  vol.  2,  p.  183. 

further  order  for  sale,  on  subsequent  default,  vol.  2,  p.  183,  and 
note  28. 

contingent  decree  for  deficiency,  vol.  2  p.  185. 
sale  of  premises ;  opening ;  resale,  vol.  2,  p.  611,  note  30,  foot-paging, 
surplus  moneys,  vol.  2,  p.  185,  and  note  31. 
execution  for  deficiency,  vol.  2.  p.  185. 

cannot  issue  till  report  filed  and  confirmed,  vol.  2,  p.  185,  and 
note  32. 
practice  on  bill  against  infants,  vol.  2,  p.  210. 
costs,  vol.  2,  p.  334,  and  note  11 . 

BILL  FOR  STRICT  FORECLOSURE  OF  A  MORTGAGE, 
object  of,  and  effect  of  filing,  vol.  2,  p.  186,  and  note  1. 

mortgaged  premises  become  the  property  of  mortgagee,  vol.  2, 
p.  187. 
not  usual,  in  New  York,  vol.  2,  p.  186,  note  1. 
parties,  vol.  2,  p.  187. 
form  of,  vol.  2,  p.  1SS. 
decree,  vol.  2,  p.  188,  and  note  2. 

where  mortgagee  is  in  possession,  vol.  2,  p.  190. 
against  infant,  vol.  2,  p.  190. 
against  a  married  woman,  vol.  2,  p.  190. 
time  allowed  for  redemption,  vol.  2,  p.  190. 
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proceeding's  in  master's  office,  vol.  2,  p.  191. 
proceedings  subsequent  to  master's  report,  vol.  2,  p.  192. 
enlarging  time  for  payment,  vol.  2,  p.  193. 

BILL  TO  REDEEM  A  MORTGAGE, 

nature  of  equity  of  redemption,  vol.  2  p.  193,  and  note  1. 

who  may  redeem  ;  and  in  what  cases,  vol.  2  p.  193,  and  note  2. 

method  of  redeeming,  vol.  2,  p.  194. 

marshalling  securities,  vol.  2,  p.  194. 

time  for  redemption,  vol.  2,  p.  194,  and  note  3. 

length  of  time,  when  a  bar,  vol.  2,  p.  195. 

parties, 

complainants,  vol.  2,  p.  195,  196. 

defendants,  vol.  2,  p.  197,  198,  and  note  4. 
terms  of  redemption,  vol.  2,  p.  19S,  and  note  5. 

costs,  vol.  2,  p.  19S,  199. 

by  a  judgment  creditor,  vol.  2,  p.  199. 
offer  to  pay  amount  due,  vol.  2,  p.  199  and  note  6. 
decree,  vol.  2,  p.  199. 
dismissal  of,  for  not  redeeming,  vol.  2,  p.  200. 

BILLS  FOR  DIVORCE, 

I.  To  dissolve  marriage  contract,  vol.  2,  p.  245. 

power  of  supreme  court  depends  upon  the  statute,  vol.  2,  p.  245,  note  1. 
1.  on  the  ground  of  the  nullity  of  the  marriage,  vol.  2,  p.  245. 
1st.  Because  of  non-age,  vol.  2.  p.  246,  and  note  2. 
2d.   Because  of  a  former  marriage,  vol.  2,  p.  246,  and  note  3. 
3d.   Because  of  idiocy  or  lunacy,  vol.  2,  p.  247,  and  note  4. 
4th.  Because  offeree  or  fraud,  vol.  2,  p.  248,  and  notes  5,  6,  7. 

force,  duress  or  fraud ;  cohabitation,  vol.  2,  p.  248,  note  7. 

when  a  reference  will  be  directed,  vol  2,  p.  249. 

custody  and  maintenance  of  issue,  vol.  2,  p.  249. 

presumption  as  to  legitimacy,  vol.  p.  249,  note  8. 
5th.  Because  of  physical  incapacity,  vol.2,  p.  249,  and  note  9. 

by  and  against  whom  to  be  brought,  vol.  2,  p.  249. 

must  be  brought  within  two  years,  vol.  2,  p.  249,  and  note  9. 

when  physical  incapacity  of  plaintiff  not  a  defence,  vol.  2,  p. 
249,  note  9. 

proof  as  to  impotency,  vol.  2,  p.  249,  250. 

surgical  examination,  vol.  2,  p.  250,  and  note  10. 

examination  of  defendant  on  oath,  vol.  2,  p.  250. 
proceedings  in  suits  to  annul  marriage,  vol.  2,  p.  250. 

bill  byfe?ne  covert  ;  next  friend,  vol.  2.  p.  250,  and  note  11. 

bill  must  be  sworn  to,  vol.  2,  p.  250. 

evidence,  vol.  2,  p.  250. 

reference  to  take  proof,  vol.  2,  p.  251,  and  note  12. 
affidavit  to  obtain,  vol.  2,  p.  251. 

dismissing  bill,  vol.  2,  p.  251. 

feigned  issue,  how  applied  for,  vol.  2,  p.  251. 

hearing,  vol.  2,  p.  252,  and  note  13. 
effect  of  sentence  of  nullity,  vol.  2,  p.  252. 

II.  On  the  gimmd  of  adultery,  vol.  2,  p.  252. 

summons,  service  by  publication  ;  proof  of  service,  vol.  2,  p.  252,  note  14. 
divorce  for  adultery,  when  decreed,  vol.  2,  p.  252,  and  notes  14,  15. 
when  refused,  vol.  2,  p.  253,  and  note  16. 

procurement,  or  connivance,  vol.  2,  p.  253,  and  note  17. 

collusion,  vol.  2,  p.  253. 

condonation  or  forgiveness,  vol.  2,  p.  254,  and  note  18. 

because  suit  not  brought  in  five  years,  vol.  2,  p.  255. 

adultery  of  complainant,  vol.  2,  p.  255,  256. 

committed  after  suit  brought,  vol.  2,  p.  256. 
how  set  up,  if  after  answer,  vol.  2,  p.  256. 
bill,  averments  in,  vol.  2,  p.  256,  and  notes  19,  20. 

must  state  name  of  paramour,  vol.  2,  p.  256,  and  note  20. 
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allegations  as  to  legitimacy  of  children,  vol.  2,  p.  257,  and  note  21. 
averments  necessary  to  give  jurisdiction,  vol.  2,  p.  257. 
must  be  swom  to,  vol.  2,  p.  257. 
suit  by  a  wife  may  be  in  her  own  name,  vol.  2,  p.  257. 

if  an  infant,  she  may  sue  by  next  friend,  vol.  2,  p.  257. 
suit  against  a  wife,  vol.  2,  p.  257. 

if  an  infant,  she  must  defend  by  guardian  ad  litem,  vol.  2,  p.  257. 
answer, 

may  be  put  in  without  oath,  vol.  2,  p.  257. 

may  set  up  adultery  of  complainant,  or  condonation,  vol.  2,  p.  257, 

and  note  22. 
when  a  supplemental  answer  allowed,  vol.  2,  p.  257. 
reference  to  master  to  take  proofs,  vol.  2,  p.  257,  and  note  23. 
when  to  be  applied  for,  vol.  2,  p.  257,  258. 
when  affidavit  of  regularity  necessary,  vol.  2,  p.  258. 
what  facts  must  be  proved  upon ;  evidence,  vol.  2,  p.  258,  and 

note  24. 
master  should  take  down  the  testimony  from  witnesses,  vol.  2, 

p.  258. 
master's  report,  vol.  2,  p.  258. 
when  facts  are  denied,  and  no  replication,  bill  dismissed,  vol.  2,  p.  259. 
feigned  issue,  vol.  2,  p.  259. 

new  or  further  trial  of,  vol.  2,  p.  259,  and  note  25. 
time  and  mode  of  trial  of  issues,  vol.  2,  p.  259,  and  note  26. 
hearing  and  decree,  vol.  2,  p.  259. 

hearing,  at  what  time  and  place,  vol.  2,  p.  259,  and  note  27. 
when  details  of  the  evidence  not  to  be  read  in  public,  vol.  2,  p.  259, 

and  note  27. 
copies  of  pleadings  and  testimony  not  to  be  given,  vol.  2,  p.  259, 

and  note  27. 
judgment  not  to  be  entered  without  order  of  the  court,  vol.  2, 
p.  259,  and  note  27. 
nor  without  inspection  of  bill,  proofs  and  affidavit  of  service 

of  subpoena,  vol.  2,  p.  259,  and  note  27. 
affidavit  under  rule  87,  vol.  2,  p.  259,  note  27. 
form  and  contents  of,  vol.  2,  p.  259,  note  27. 
upon  what  evidence,  vol.  2,  p.  259,  note  27. 

foreign  decrees  or  judgments,  vol.  2,  p.  259,  note  27. 
when  opened,  vol.  2,  p.  259,  note  27. 
effect  of  decree  as  to  legitimacy  of  issue,  vol.  2,  p.  259. 
support  of  wife  and  children,  vol.  2,  p.  260. 
wife's  property,  vol.  2,  p.  260. 

wife's  interest  in  husband's  property,  vol.  2,  p.  260. 
right  of  parties  to  marry  again,  vol.  2,  p.  260,  and  note  28'. 
orders  for  custody  and  .education  of  children,  vol.  2,  p.  260,  and 
note  29. 
III.  For  a  limited  divorce  or  separation,  vol.  2,  p.  261.' 
in  what  cases  proper,  vol.  2,  p.  261,  and  note  30. 

jurisdiction  depends  on  statute,  vol.  2,  p.  261,  and  note  30. 
may  be  filed  either  by  wife  or  husband,  vol.  2,  p.  261,  and  note  31. 
residence  of  wife,  vol.  2,  p.  261. 
within  what  time  to  be  filed,  vol.  2,  p.  261. 
for  what  causes,  vol.  2,  p.  261,  262,  and  note  32. 
condonation,  vol.  2,  p.  262,  and  note  33. 
next  friend,  in  suit  by  wife,  vol.  2,  p.  263. 
wife  may  sue  in  forma  pauperis,  vol.  2,  p.  263. 
bill  or  complaint,  vol.  2,  p.  263,  and  note  34. 

must  be  sworn  to,  vol.  2,  p.  263. 
defence ;  answer,  vol.  2,  p.  263,  and  note  35. 
reference  to  take  proof,  vol.  2,  p.  263,  and  note,  36. 
when  to  be  applied  for,  vol.  2,  p.  263. 

testimony  upon  ;  examination  of  complainant  on  oath,  vol.  2,  p.  264, 
and  note  36. 
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issue  at  law ;  when  and  how  tried,  vol.  2,  p.  264,  and  note  37. 
proofs,  when  to  be  taken,  before  an  examiner,  vol.  2,  p.  264. 
hearing,  when  to  be  had,  vol.  2,  p.  264,  and  note  38. 
decree ;  not  to  be  made  on  default,  or  by  consent,  vol.  2,  p.  264,  and 
note  38. 
for  support  and  maintenance  of  wife  and  children,  vol.  2,  p.  264. 
\  security  for  performance,  vol.  2,  p.  264. 

how  enforced,  vol.  2,  p.  264. 
when,  and  how  revoked,  vol.  2,  p.  264. 
orders  for  custody  and  education  of  children,  vol.  2,  p.  265. 
IV.  Alimony  and  expenses.     (See  Alimony  and  Expenses.) 

BOND, 

method  of  computing-  interest  upon,  515. 

on  allowing  injunction,  622. 

to  stay  proceedings  before  trial,  626. 

after  verdict,  627. 

after  judgment,  627,  628. 

after  verdict  in  ejectment,  629. 

at  law,  because  of  fraud,  629. 
on  ne  exeats,  654. 

by  next  friend  of  infant,  vol.  2,  p.  203,  and  note  5. 
by  guardian,  on  sale  of  infant's  real  estate,  vol.  2,  p.  212,  213,  214,  and 

note  16. 
by  general  guardian  of  infant,  vol.  2,  p.  220,  and  notes  28,  29. 
by  committee  of  a  lunatic,  etc.,  vol.  2,  p.  237,  and  note  19. 

upon  an  order  for  sale  of  real  estate,  vol.  2,  p.  243. 
upon  an  attachment  for  contempt,  issued  by  order  of  the  court,  vol.  2,  p. 

276,  and  note  11. 

BREACH  OP  INJUNCTION,  633.     (See  Injunction.) 

c. 

CAPTION, 

of  orders,  586. 

of  depositions  taken  before  a  master,  503. 

CAUSE, 

conduct  of,  in  master's  office.     (See  Conduct  of  Cause.) 

when  it  may  be  continued  after  death  of  parties,  without  a  revivor,  680. 

CERTIFICATE, 

of  master,  as  to  proceedings  on  a  reference.     (See  Master.) 

nature  of,  544. 

difference  between,  and  report,  544. 
of  a  vice-chancellor,  for  granting  injunction,  621. 
of  an  injunction  master,  for  an  injunction,  621. 
of  allowance  of  an  injunction,  625,  630. 
by  an  injunction  master,  of  allowance  of  a  ne  exeat,  651. 
of  counsel,  to  stay  proceedings,  on  filing  cross-bill,  vol.  2,  p.  134. 
of  master,  on  partition  to  sell  real  estate  of  infants,  vol.  2,  p.  212. 

CESTVIS  Q  VE  TR  VST, , 

when  necessary  parties  to  a  bill  of  foreclosure,  vol.  2,  p.  174. 

CHANCELLOR, 

may  administer  oaths  in  any  part  of  the  state,  604,  605. 
may  allow  injunctions,  621. 

ex  parte  applications  for,  621. 

to  restrain  business  of  a  bank  or  moneyed  corporation,  621,  622. 
power  to  allow  ne  exeats,  649. 

CHARGE, 

in  master's  office.     (See  Accounts.     Master's  Office.) 

CHARGES, 

owners  of,  their  right  to  attend  master,  478. 
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CIRCUIT  JUDGE, 

may  take  affidavits,  604,  605. 

when  defendant  may  be  ordered  to  satisfy  that  part  of  claim  admitted  to  be 
~just,  565,  note  1. 

CLAIMS, 

in  master's  office,  521. 

affidavit  in  support  of,  521. 

summons  on  hearing,  522. 

examination  of  claimant,  522. 

evidence,  522. 

defence  to,  523. 

allowance  of,  523. 

excepting  to  report  as  to,  523. 

to  surplus  moneys,  on  a  mortgage  sale,  523. 

costs  of  claimant,  525. 

CLERKS  OF  SUPREME  COURT, 

fees,  vol.  2,  p.  324,  note  5;  (p.  870  foot-paging.) 

CLERKS  IN  CHANCERY,  vol,  2,  p.  215,  217.     (See  Register.) 
to  mark  and  enter  papers  used  on  motions  or  petitions,  574. 
to  sign  and  seal  injunctions,  620,  625. 
not  to  issue  injunctions,  if  irregular,  625. 

COMMISSION, 

to  take  testimony  to  be  used  before  a  master,  501. 

de  lunatico  inquirendo,  vol.  2,  p.  227.     (See  Idiots,  etc.) 

to  take  proof  of  foreign  wills : 

wills  executed  according  to  laws  of  New  York,  vol.  2,  p.  314. 
commission  how  applied  for,  vol.  2,  p.  315. 
who  may  apply,  vol.  2,  p.  315. 
notice  of  application  for,  vol.  2,  p.  315. 
who  may  grant,  vol.  2,  p.  316. 

who  may  join  in  ;  notice  of  executing,  vol.  2,  p.  317. 
proceedings  on  return  of,  vol.  2,  p.  317. 
effect  of  proof  of  will,  vol.  2,  p.  317. 
wills  executed  according  to  the  laws  of  other  states,  vol.  2,  p.  318. 
proceedings  where  to  be  entered,  vol.  2,  p.  319. 

COMMISSIONER  OF  DEEDS, 

may  take  affidavits,  only  in  his  own  county,  604,  605. 

COMMISSIONERS  IN  CHANCERY, 

may  take  affidavits,  and  administer  oaths,  605. 

COMMITMENT, 

of  party  to  prison,  for  non-payment  of  costs,  593. 
for  non-payment  of  interlocutory  costs,  vol.  2,  p.  271. 
COMMITTEE, 

of  a  lunatic  or  idiot  must  bring  suit  for  him,  vol.  2,  pp.  223,  224,  and  note  1. 

a  necessary  party,  vol.  2,  p.  224. 

must  be  appointed  guardian  ad  litem,  in  suit  against  lunatic,  etc.,  vol. 
2,  p.  225,  and  notes  2,  3. 

where  complainant  is  found  a  lunatic  after  commencement  of  suit,  vol. 
2,  p.  225. 

course  when  committee  dies,  vol.  2,  p.  225, 

when  committee  may  sue  alone,  vol.  2,  p.  224,  note  1. 

jurisdiction  of  court,  to  appoint,  vol.  2,  p.  226,  and  notes  4,  5. 

how  appointed,  vol.  2,  p.  225,  226. 

who  may  be  appointed,  vol.  2,  p.  236,  and  note  18. 

security  to  be  given  by,  vol.  2,  p.  237,  and  note  19. 

commission  to,  vol.  2,  p.  237. 

duty  and  authority  of,  vol.  2,  p.  237,  and  notes  20,  21. 

compensation  of,  vol.  2,  p.  239,  and  note  24. 

when  he  may  be  removed,  or  discharged,  vol.  2,  p.  239,  and  note  26. 

must  file  inventory,  vol.  2,  p.  238,  and  note  23. 
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resignation  of,  vol.  2,  p.  240,' and  note  26. 
when  chargeable  with  costs,  vol.  2,  p.  241,  note  28. 
may  pay  petitioner  his  taxable  costs,  vol.  2,  p.  242. 
power  ceases  on  death  of  idiot,  etc.,  vol.  2,  p.  242,  note  30. 
COMPLAINANT, 

substituting  personal  representatives,  on  death  of,  683. 
COMPLAINT, 

in  action  for  divorce,  vol.  2,  p.  256,  notes  19,  20,  21. 

CONDUCT  OF  CAUSE, 

who  entitled  to,  on  reference,  474. 

when  it  may  be  committed  to  opposite  party,  474,  475. 

may  be  given  to  a  creditor,  during  an  abatement,  679. 

CONNIVANCE, 

a  bar  to  a  divorce  for  adultery,  vol.  2,  p.  253. 

CONSENT, 

orders  by,  582,  583. 

opening,  modifying  and  discharging,  596. 

CONTEMPT, 

in  not  producing  papers  on  reference,  483. 

service  to  bring  party  into,  590,  and  notes  13,  14. 

papers,  in  proceedings  for,  how  entitled,  600. 

process  for,  how  affected  by  abatement  and  revivor,  vol.  2,  p.  58. 

provisions  of  Revised  Statutes  are  still  in  force,  vol.  2,  p.  270,  note  1. 

nature  and  kinds  of,  vol.  2,  p.  269,  270,  and  note  1. 

what  amounts  to,  note  1,  p.  766,  foot-paging. 

acts  punishable,  under  Revised  Statutes   and   Code,  vol.  2,  p.  270,  and 

note  1. 
acts  committed  in  presence  of  the  court,  vol.  2,  p.  271,  and  note  2. 
disobeying  an  order  for  the  payment  of  money,  vol.  2,  p.  271,  and  note  3. 
to  what  cases  power  of  court  extends,  vol.  2,  p.  272. 

contempts  other  than  for  non-payment  of  money,  vol.  2,  p.  273,  and  note  5. 
jurisdiction  of  supreme  court,  vol.  2,  p.  273,  note  4. 
interfering  with  property  in  possession  of  a  receiver,  sequestrator, 

committee  or  custodee,  vol.  2,  p.  273,  274,  and  note  6. 
insulting  a  party,  or  his  counsel,  in  master's  office,  vol.  2,  p.  274. 
signing,  as  counsel,  an  impertinent   or  scandalous  pleading,  vol.  2, 

p.  274. 
suing,  or  interfering  with  property  of,  a  lunatic,  vol.  2,  p.  274. 
breach  of  an  injunction,  voi.  2,  p.  274,  and  note  7. 
advice  of  counsel  no  excuse  for,  vol.  2,  p.  274. 
disobeying  master's  order  to  assign  property,  vol.  2,  p.  274,  and  note  8. 
advice  of  counsel,  how  far  a  protection,  vol.  2,  p.  275,  and  note  9. 
what  is  a  sufficient  service  or  notice  of  order,  vol.  2,  p.  275. 
methods  of  proceeding  for,  vol.  2,  p.  275. 

by  attachment,  vol.  2,  p.  275,  and  note  10. 
bail  upon,  vol.  2,  p.  276. 
proceedings  on  return  of,  vol.  2,  p.  276,  and  note  11. 

interrogatories,  vol.  2,  p.  276,  and  notes  12,  13,  14. 
reference  to  master  to  examine  accused,  vol.  2,  p.  277,  and 
note  15. 
by  order  to  show  cause,  vol.  2,  p.  277,  278,  and  note  16. 
service  upon  accused,  vol.  2,  p.  278,  and  note  17. 
hearing,  vol.  2,  p.  278. 
habeas  corpus,  when  necessary,  vol.  2,  p.  278,  and  note  18. 
how  punished,  vol.  2,  p.  279,  and  note  19. 
order  on  conviction,  vol.  2,  p.  279,  and  note  20. 

costs  to  be  taxed,  and  inserted  in,  vol.  2,  p.  280. 
process  of  commitment,  vol.  2,  p.  280,  and  note  21. 
sequestration,  vol.  2,  p.  280. 
who  may  apply  to  punish  for,  vol.  2,  p.  280. 
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power  of  court  to  relieve  party  Imprisoned,  vol.  2,  p.  281,  and  note  22. 
effect  of  a  contempt,  vol.  2,  p.  281. 

in  general,  bars  an   application  for  a  favor,  vol.  2,  p.  281,  and 
note  24. 
how  cleared,  waived  or  discharged,  vol.  2,  p.  282,  and  note  25. 

CONTINUING  SUIT, 

without  a  revivor,  680,  and  note  13 ;  vol.  2,  p.  34,  note  1 ;  44. 

CONTRIBUTION  TO  COSTS,     . 

by  persons  coming  in  under  decree,  to  establish  claims,  519. 

CORPORATION, 

injunction  against,  to  restrain  its  business;  by  whom  to  be  allowed,  621. 

when  notice  necessary,  623. 

when  security  to  be  given,  623. 

what  will  be  a  breach  of,  by  its  officers,  636. 
receivers  of,  when  and  for  what  causes  appointed,  663,  and  note  12 ;  667, 
note  14. 

on  a  voluntary  dissolution,  664. 

who  may  apply  for,  663. 

after  return  of  execution  against,  unsatisfied,  669. 

COSTS, 

of  examination  in  master's  office,  492. 

contribution  to,  by  persons  coming  in  under  decree  to  establish  claims,  519. 

upon  motions,  not  given  unless  asked  for,  570. 

of  opposing  motion,  on  the  ground  of  short  notice,  not  allowed,  571. 

of  motions.  575. 

of  appearing  to  oppose  petitions,  581 . 

process  to  enforce  payment  of,  593. 

of  expunging  impertinent  matter  from  affidavits,  to  be  paid  by  solicitor,  603. 

when  a  bill  of  revivor  lies  for,  vol.  2,  p.  35. 

of  a  bill  of  discovery,  vol.  2,  p.  115. 

of  bill  of  interpleader,  vol.  2,  p.  125,  and  note  21 ;  332. 

of  bill  to  perpetuate  testimony,  vol.  2,  p.  144. 

of  defendant's  examination,  in  a  creditor's  suit,  vol.  2,  p.  168. 

security  for,  by  next  friend  of  infant,  vol.  2,  p.  203,  and  note  7., 

of  next  friend  of  an  infant,  vol.  2,  p.  207,  and  note  11. 

next  friend,  when  liable  for,  vol.  2,  p.  208. 

of  application  to  sell  real  estate  of  infants,  vol.  2,  p.  218,  and  note  25. 

of  a  reference,  on  a  commission  of  lunacy,  vol.  2,  p.  229. 

of  a  commission  de  lunatico  inquirendo,  vol.  2,  p.  241,  and  note  28. 

of  a  suit  for  a  divorce,  vol.  2,  p.  268,  and  note  43. 

of  interlocutory  proceedings, 

within  what  time  to  be  paid,  vol.  2,  p.  271. 

payment  of,  how  enforced,  vol.  2,  p.  271,  273,  and  note  4. 

how  collected,  590,  note  14. 

party  not  exempted  from  imprisonment  for,  vol.  2,  p.  271. 
i         when  a  personal  demand  is  necessary,  vol.  2,  p.  271,  and  note  3  ;  272. 

no  contempt,  in  not  paying,  590,  note  14. 
in  partition  suits,  vol.  2,  p.  313,  and  note  42. 
general  rules  as  to  the  granting  or  refusal  of,  vol.  2,  p.  321,  and  note  1. 

rule  under  the  Code,  vol.  2,  p.  321,  note  1. 

compensation  for  attorney's  .services,  vol,  2,  p.  321,  note  1. 
measure  of;  agreements  respecting,  vol.  2,  p.  321,  note  1. 

are  in  the  discretion  of  the  court,  vol.  2,  p.  321,  note  1. 

when  allowed  to  either  party,  or  not,  in  the  discretion  of  the  court,  vol. 
2,  p.  321,  note  2. 

when  not  allowed  to  either  party,  vol.  2,  p.  322,  and  note  3. 

prevailing  party  prima  facie  entitled  to,  vol.  2,  p.  322. 

on  dismissal  of  bill  or  petition,  vol.  2,  p.  322,  and  note  4. 

where  a  party  is  examined  as  a  witness,  vol.  2,  p.  323. 

on  death  of  a  party  before  decree,  vol.  2,  p.  323. 

where  final  decree  is  silent  as  to  costs,  vol.  2,  p.  323. 
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service  must  have  been  actually  rendered,  vol.  2,  p.  323. 
not  to  solicitor  and  counsel  in  both  capacities,  vol.  2.  p.  323. 
when  suit  will  not  be  heard  merely  to  dispose  of,  vol.  2,  p.  323. 
successful  party  never  pays  costs,  vol.  2,  p.  323. 
on  setting  aside  proceedings  for  irregularity,  vol.  2,  p.  324. 
generally  under  the  Code.     (The  references  under  this  head  are  to  note  5, 
vol.  2,  p.  860,  foot-paging.) 

right  to,  and  when  allowed,  861. 
when  allowed  of  course  to  the  plaintiff,  862. 
when  allowed  of  course  to  defendant,  862. 
amount  of  costs  allowed,  863. 
when  an  extra  allowance  may  be  had,  864. 
interest  on  report  or  verdict,  when  allowed,  868. 
inserting  costs  in  judgment.     Adjustment  of  costs,  868. 
clerk's  fees,  870. 
referee's  fees,  870. 
costs  on  postponement  of  trial,  870. 
costs  on  a  motion,  870. 
costs  against  infant  plaintiff,  873. 

costs  in  an  action  by  or  against  an  executor  or  administrator,  trustee 
of  an  express  trust,  or  a  person  expressly  authorized  by  statute 
to  sue,  873. 
costs  on  review  of  a  decision  of  an  inferior  court,  in  a  special  proceed- 
ing, 876. 
costs  in  actions  by  the  people  of  the  state,  876. 
costs  on  a  settlement,  877. 
costs  on  a  bill  of  discovery,  861,  878. 
apportionment  of,  vol.  2,  p.  325,  and  note  7. 
set-off,  vol.  2,  p.  326,  327,  and  note  8. 
costs  out  of  the  fund, 

in  what  cases  allowed,  vol.  2,  p.  328,  and  note  9. 

to  trustees,  agents  and  personal  representatives,  vol.  2,  p.  328. 
in  suits  for  the  administration  of  assets,  vol.  2,  p.  331. 
on  ambiguous  wills,  vol.  2,  p.  332. 
on  ambiguous  deeds,  vol.  2,  p.  332. 
on  bills  of  interpleader,  vol.  2,  p.  333,  and  note  10. 
on  bills  of  foreclosure,  vol.  2,  p.  333,  and  note  11. 
in  creditors'  suits,  vol.  2,  p.  334. 
to  guardian  ad  litem,  vol.  2,  p.  334. 
on  bill  filed  by  order  of  the  court,  vol.  2,  p.  334. 
out  of  what  fund  allowed,  vol.  2,  p.  334. 
taxation,  vol.  2,  p.  336,  and  note  12. 

not  provided  for  by  Code,  vol.  2,  p.  336,  note  12. 

costs  are  to  be  allowed,  and  adjusted,  instead,  vol.  2,  p.  336,  note  12. 
principles  of,  vol.  2,  p.  336,  and  note  13. 

as  between  party  and  party,  vol.  2,  p.  336,  337. 
as  between  solicitor  and  client,  vol.  2,  p.  337,  338. 
the  one  adopted  must  be  adhered  to,  vol.  2,  p.  338. 
who  may  tax,  vol.  2,  p.  339,  and  note  14. 
notice  of,  vol.  2,  p.  340. 
bill  of  costs, 

must  be  joint,  vol.  2,  p.  340. 
only  one  allowed,  vol.  2,  p.  340,  and  note  15. 
must  specify  items,  vol.  2,  p.  341. 
affidavit  annexed,  vol.  2,  p.  341. 
affidavits,  etc.  in  opposition,  vol.  2,  p.  342. 
service  of  copy,,  vol.  2,  p.  342. 
filing  bill  as  taxed,  etc.,  vol.  2,  p.  342. 
re-taxation,  vol.  2,  p.  343. 

affidavits  on  motion  for,  vol.  2,  p.  343. 
costs  of,  vol.  2,  p.  344. 
what  items  are  not  taxable,  vol.  2,  p.  344. 
payment  of,  how  enforced, 
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interlocutory  costs,  vol.  2,  p.  349,  and  note  16. 

upon  final  decree,  and  appeal,  vol.  2,  p.  350. 
COUNSEL, 

exceptions  to  master's  report  must  be  signed  by,  552. 
may  take  affidavits,  when  otherwise  qualified,  605. 
must  sign  bill  of  revivor,  vol.  2,  p.  48. 

answer  to  bill  of  revivor,  vol.  2,  p.  55. 

supplemental  bill,  vol.  2,  p.  73. 
certificate  of,  to  stay  proceedings,  when  a  cross-bill  is  filed,  vol.  2,  p.  134. 
his  advice  no  excuse  for  breach  of  injunction,  vol.  2,  p.  274. 

or  for  disobeying  an  order,  vol.  2,  p.  275. 
when  he  must  elect  as  to  costs,  vol.  2,  p.  323. 

COUNTY  COURTS, 

power  to  appoint  committees  of  habitual  drunkards,  vol.  2,  p.  226,  note  4. 
to  direct  the  sale,  etc.  of  real  property  of  idiots,  etc.,  vol.  2,  p.  243, 

note  31. 
to  compel  specific  performance  by  infants,  vol.  2,  p.  208,  note  12. 
jurisdiction  to  order  sale,  mortgage,  etc.,  of  real  estate  of  infants,  vol.  2, 
p.  211,  note  14 ;  243,  note  13. 
to  call  special  guardian  to  account,  vol.  2,  p.  217,  note  24. 
in  partition  cases,  vol.  2,  p.  222,  note  30. 
in  foreclosure  suits,  vol.  2,  p.  £63,  foot-paging, 
in  equity,  generally,  vol.  2,  p.  351,  note  17. 

COUNTY  JUDGE, 

may  allow  ne  exeats,  649,  note  3. 

injunctions,  621,  note  20. 

grant  orders,  out  of  court,  582,  note  2. 
possesses  powers  of  a  judge  of  the  supreme  court  at  chambers,  582,  note  2. 
his  authority  to  make  an  order  staying  proceedings,  589,  note  11. 

CREDITORS, 

their  right  to  come  in  and  prove  their  debts,  under  a  decree,  478. 
when  they  may  apply  for  a  receiver  against  a  corporation,  663. 
their  right  to  revive  a  suit  for  their  benefit,  vol.  2,  p.  43. 
when  they  may  levy,  notwithstanding  injunction,  vol.  2,  p.  169. 
their  right  to  come  in,  in  a  creditor's  suit,  vol.  2,  p.  169. 
may  redeem  a  mortgage,  vol.  2,  p.  193,  194. 

terms  of  redemption  by,  vol.  2,  p.  199. 
may  apply  for  a  commission  de  lunatieo  inquirendo,  vol.  2,  p.  228. 
CREDITOR'S  BILL, 

what  oath  to,  necessary  to  obtain  an  injunction,  617. 
verification  by  attorney,  or  agent,  618. 
injunction  upon  ;  effect  of,  632. 
receiver  upon,  659,  and  note  5. 

at  what  time  to  be  applied  for,  667,  668. 
duty  of  complainant  to  apply  for,  668. 
how  to  be  applied  for,  668. 
jurisdiction  as  to,  how  created,  vol.  2,  p.  147,  and  note  3. 
nature  and  object  of,  vol.  2,  p.  148. 

suits  for  the  administration  of  assets  ;  to  reach  property  fraudulently  dis- 
posed of,  etc.,  vol.  2,  p.  149,  and  note  4. 
when  proper,  and  in  what  cases  they  may  be  filed,  vol.  2,  p.  147,  148,  149, 
and  note  2. 
upon  a  judgment  at  law,  or  decree  in  chancery,  vol.  2,  p.  149,  150. 
execution  must  have  been  issued,  and  returned  unsatisfied,  vol  2;  p.  150, 
and  note  6. 
when  a  second  execution  must  have  been  returned,  vol.  2,  p.  152, 
and  note  7. 
remedy  must  have  been  exhausted  against  all  the  judgment  debtors, 

vol.  2,  p.  150. 
lies  upon  a  judgment  on  a  bond,  without  foreclosure  of  mortgage,  vol. 
2,  p.  150. 
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not  while  defendant's  body  is  in  execution,  on  a  ea.  sa.,  vol.  2,  p.  151. 
jurisdiction,  in  reference  to  defendant's  residence,  vol.  2,  p.  152. 
as  to  amount  in  controversy,  vol.  2,  p.  152,  and  note  8. 
■what  may  be  reached  by,  vol.  2.  p.  152,  153,  154,  and  note  9. 
by  whom  to  be  brought,  vol.  2.  p.  154,  and  note  10. 

several  creditors  may  unite  in,  vol.  2,  p.  152,  154. 
against  whom  to  be  brought,  vol.  2,  p.  155,  and  notes  11,  12. 
priority  and  lien  of  bills,  vol.  2,  p.  157,  and  note  13. 

as  to  subsequently  acquired  property,  supplemental  bill  necessary,  vol. 
2,  p.  153,  and  note  14. 
the  judgment,  vol.  2,  p.  159,  and  note  15. 

need  not  be  in  a  court  of  record,  vol.  2,  p.  159. 

in  case  of  several  judgments,  they  need  not  be  in  the  same  court,  vol. 

2,  p.  159. 
justices'  judgments,  vol.  2,  p.  159. 

regularity  of,  cannot  be  determined  by  court  of  chancery,  vol.  2,  p.  159. 
recovery  of  new  one,  in  a  foreign  court,  effect  of,  vol.  2,  p.  159. 
the  execution,  vol.  2,  p.  ]  60. 

issuing  and  return  of,  when  necessary,  vol.  2,  p.  160  and  note  16. 

within  what  time  to  be  issued,  vol.  2,  p.  160,  and  note  17. 

to  what  county  to  be  issued,  vol.  2,  p.  160,  and  note  18. 

what  it  should  direct,  vol.  2,  p.  160,  and  notes  19,  20. 

when  a  new  one  may  be  taken  out,  vol.  2,  p.  161,  and  note  21. 

by  assignee,  not  necessary,  vol.  2,  p.  121,  note  21. 
return  of,  vol.  2,  p.  162,  and  notes  22,  23. 

what  is  sufficient ;  effect  of  irregularity  in,  vol.  2,  p.  162,  and  notes 
23,  24. 
may  be  returned  on  its  return  day,  vol.  2,  p.  162,  and  note  25. 
of  executions  issued  to  different  counties,  vol.  2,  p.  163. 
must  be  returned  and  filed  before  bill  filed,  vol.  2,  p.  163,  and 
note  26. 
form  of  bill,  vol.  2,  p.  163,  and  notes  27,  36. 

statements  as  to  the  judgment,  vol.  2,  p.  163,  and  note  28. 
avei'ment  as  to  non-collusion,  vol.  2,  p.  164,  and  note  29. 
as  to  issuing  of  execution,  vol.  2,  p.  164,  and  note  30. 
and  the  return  thereof  unsatisfied,  vol.  2,  p.  164,  and  note  31. 
as  to  value  of  defendant's  property,  vol.  2,  p.  163,  164,  165,  and 

notes  32,  33. 
of  a  bill  by  assignee  of  judgment,  vol.  2,  p.  165,  and  note  34. 
prayer  of,  vol.  2,  p.  165,  and  note  35. 
swearing  to,  vol.  2,  p.  165. 
proceedings  on,  generally, 

when  answer  is  required,  vol.  2,  p.  166. 
form  of  answer,  vol.  2,  p.  166,  and  note  37. 

that  defendant  has  not  property  to  amount  of  $100,  vol.  2.  p.  166. 
when  defendant  need  not  answer,  vol.  2,  p.  166,  and  note  38. 
order  taking  bill  pro  eonfesso,  vol.  2,  p.  166. 

reference  to  master  to  appoint  a  receiver,  670,  and  note  21 ;  vol.  2,  p. 
166,  167,  and  note  39. 
costs  of,  vol.  2,  p.  168. 
injunction,  vol.  2,  p.  168,  and  note  43.     (See  Injunction.) 
staying  proceedings,  vol.  2,  p.  169,  and  note  44. 
right  of  other  creditors  to  come  in,  vol.  2,  p.  169,  and  note  45. 
complainant's  right  to  discontinue,  vol.  2,  p.  169,  and  note  46. 
dismissing  bill,  on  payment  of  debt,  vol.  2,  p.  169. 
amending  bill,  vol.  2,  p.  169,  and  note  47. 
receiver  upon,  668 ;   vol.  2,  p.   170,   and  note  48.     (See  Reference  to 

Master.) 
costs,  vol.  2,  p.  334. 

CROSS-BILL, 

not  revived  by  revivor  of  original  suit,  vol.  2,  p.  58. 
nature  and  purposes  of,  vol.  2,  p.  126,  and  note  1. 

931 


INDEX. 

CROSS-BILL—  Continued. 

in  "what  cases  it  lies,  vol.  2,  p.  127,  and  note  2  ;  128,  and  note  3. 

when  it  may  be  read  as  evidence  in  original  suit,  vol.  2,  p.  127. 

neither  authorized  nor  prohibited  by  Code,  vol.  2,  p.  126,  note  1. 

not  permitted  when  defence  available  by  answer,  vol.  2,  p.  129,  and  note  6. 

connection  of  its  matter  with  that  of  original  bill,  vol.  2,  p.  128,  and  note  5. 

at  what  time  to  be  brought,  vol.  2,  p.  129,  and  note  7. 

frame  of,  vol.  2,  p.  130,  and  note  8. 

statements  as  to  original  bill  and  proceedings  thereon,  vol.  2,  p.  130. 

what  relief  may  be  sought  by,  vol.  2,  p.  131,  and  note  9. 

when  it  must  offer  to  pay  what  is  due,  vol.  2,  p.  131. 

need  not  show  any  equity  to  support  the  jurisdiction,  vol.  2,  p.  131. 

when  in  the  nature  of  a  pleajrais  darrein  continuance,  vol.  2  p.  131. 

when  filed  for  collateral  relief,  vol.  2,  p.  132. 
when  it  must  be  sworn  io,  vol.  2,  p.  132,  and  note  10. 
plea  to,  vol.  2,  p.  134.     (See  Plea.) 
demurrer  to,  vol.  2,  p.  133.     (See  Demurrer. ) 
answer  to,  vol.  2.  p.  133,  and  notes  11,  12. 

when  it  may  be  compelled,  vol.  2,  p.  133,  and  note  11. 

original  bill  must  first  be  answered,  vol.  2,  p.  133, 134,  and  notes  11,  12. 

obtaining  time  to  file,  effect  of,  vol.  2,  p.  134. 
staying  proceedings  in  original  suit,  vol.  2,  p.  134. 
compelling  answer  to,  vol.  2,  p.  135. 

order  that  both  causes  be  heard  together,  vol.  2,  p.  135,  and  notes  13,  14. 
effect  of  taking  it  as  confessed,  vol.  2,  p.  135. 
effect  of  amending  original  bill,  vol.  2,  p.  135. 
how  affected  by  abatement  of  original  suit,  vol.  2,  p.  135. 
evidence,  vol.  2,  p.  135. 
to  set  up  adultery  of  complainant  in  a  suit  for  a  divorce,  vol.  2,  p.  256. 

D. 

DAMAGES, 

upon  injunction.     (See  Injunction.) 

may  be  ascertained  by  a  reference,  468,  note  6. 

DEATH, 

of  a  party,  after  argument,  effect  of,  677. 

DEBTOR, 

examination  of,  upon  a  reference  to  appoint  a  receiver,  670. 
assignment  and  delivery  of  his  property,  671. 

DECREE.     (See  Judgment.) 

of  foreclosure,  direction  as  to  delivery  of  possession,  531,  532. 

on  supplemental  bill,  vol.  2,  p.  80. 

in  foreclosure  suit,  vol.  2,  p.  183,  and  note  27. 

for  strict  foreclosure,  vol.  2,  p.  188,  and  note  2. 

on  bill  to  redeem  a  mortgage,  vol.  2,  p.  199. 

how  far  binding  upon  infants,  vol.  2,  p.  210. 

methods  of  impeaching  by  infants,  vol.  2,  p.  211. 

DE  DIE  IN  DIEM, 

proceeding,  on  reference  to  a  master,  476. 

DEED, 

production  of,  on  inquiry  as  to  title,  520. 

by  master  upon  sales  under  decree,  531,  and  note  44. 

of  special  guardian,  on  sale  of  real  estate  of  an  infant,  vol.  2,  p.  216,  and 

note,  20. 
costs,  in  suit  for  construction  of,  vol.  2,  p.  332. 

DEFENDANT, 

entitled  to  notice  of  proceedings  in  master's  office,  479. 
examination  of,  on  reference  to  appoint  a  receiver,  670. 
assignment  and  delivery  of  his  property,  671. 
when  costs  allowed,  of  course  to,  vol.  2,  p.  324,  note  5. 
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DEMAND, 

of  payment  of  costs,  when  necessary,  593  ;  vol.  2,  p.  271. 
when  it  must  be  personal,  vol.  2,  p.  271,  and  note  3. 

of  money  upon  an  order  of  the  court,  594  ;  vol.  2,  p.  271,  and  note  3. 
DEMURRER, 

to  bill  of  revivor.     (See  Bill  op  Revivor.) 

to  supplemental  bill.     (See  Supplemental  Bill.) 

to  bill  of  review,  vol.  2,  p.  99. 

to  bill  of  discovery,  vol.  2,  p.  109,  and  note  24. 

to  bill  of  interpleader,  vol.  2,  p.  123. 

to  cross-bill,  vol.  2,  p.  133. 

to  a  bill  filed  by  a  lunatic  or  idiot,  alone,  vol.  2,  p.  224. 

DEMURRER  BY  WITNESS, 

on  a  reference  to  mastei1,  503. 

DEPOSIT, 

on  staying  proceedings  at  law,  626  to  630. 
of  money,  etc.,  in  court,  565,  note  1. 

DEPOSITIONS.     (See  Evidence.) 

reading  of,  upon  a,  reference,  497. 

taken  before  a  master,  503. 

taken  upon  a  bill  to  examine  witnesses  de  bene  esse,  vol.  2,  p.  145. 

taken  upon  a  bill  to  perpetuate  testimony,  vol.  2,  p.  143. 

on  a  reference  in  a  divorce  case,  vol.  2,  p.  258. 

DETERMINATION  OF  SUIT, 

what  is,  vol.  2,  p.  324,  note  5. 

DEVISEE, 

his  right  to  redeem  a  mortgage,  vol.  2,  p.  193. 

DISCLAIMER, 

by  defendant  in  a  foreclosure  suit,  vol.  2,  p.  179. 

by  a  subsequent  purchaser  or  mortgagee,  vol.  2,  p.  179. 

DISCOVERY, 

dissolving  injunction,  upon  obtaining,  640. 

suit  for,  cannot  be  revived,  if  it  abates  after  answer,  vol.  2,  p.  38. 

how  compelled,  vol.  2,  p.  102,  and  notes  7,  8. 

cannot  be  compelled  from  infants,  vol.  2.  p.  116,  225.     . 

nor  from  a  habitual  drunkard  found  to  be  such,  vol.  2,  p.  225. 

DIVORCE.     (See  Bills  for  Divorce.) 

on  the  ground  of  nullity  of  the  marriage,  vol.  2,p.  245. 

on  the  ground  of  adultery,  vol.  2,  p.  252.     ' 

a  inensa  et  tlwro  ;  or  limited  divorce,  vol.  2,  p.  260. 

DOWER, 

in  real  estate  of  infants,  when  value  of  to  be  ascertained  by  master,  vol.  2, 
p.  214. 
how  satisfied,  vol.  2,  p.  216. 

E. 
EJECTMENT, 

staying  proceedings  after  verdict  in,  629. 

ELECTION, 

by  complainant  whether  to  revive  suit  or  proceed  against  survivoi'S,  681. 

ENROLMENT, 

of  decretal  orders,  594. 

ENTITLING  PAPERS, 

orders,  587,  and  note  9. 
affidavits,  600. 

EQUITY  OF  REDEMPTION, 

nature  of,  vol.  2,  p.  193.     (See  Bill  to  redeem.    Redemption.) 
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EQUITABLE  RELIEF, 

nature  of,  unchanged,  vol.  2,  p.  351,  note  17. 

EVIDENCE, 

in  the  master's  office ;  general  rales  of,  493,  and  note  18. 
kinds  of : 

admissions,  494. 

proceedings  and  pleading  in  the  cause,  494. 

affidavits,  494,  495. 

depositions  in  another  cause,  497. 

examinations  of  parties,  497. 

examination  of  witnesses,  497,  and  notes  19,  20. 

parties ;  admissibility  as  witnesses,   498,   and  note  21.     (See 
Examination  op  Witnesses.) 
upon  a  reference  to  a  referee,  493,  note  18. 

referee  stands  in  the  place  of  a  j  ury,  and  must  be  governed  by  legal 
rules,  493,  note  18. 
must  pass  upon  objections  to  evidence  as  they  arise,  493,   note  18. 
upon  a  bill  of  interpleader,  vol.  2,  p.  124,  and  note  19. 
upon  a  cross  bill,  vol.  2,  p.  135. 
in  suits  against  infants,  vol.  2,  p.  210. 

in  suit  to  dissolve  marriage  contract,  vol.  2,  p.  250,  and  note  12. 
in  suit  for  divorce,  vol.  2,  p.  258,  and  note  24. 

EXAMINATION  OF  PARTIES, 

before  a  master,  upon  a  reference,  4S4,  497. 
in  what  cases  allowed,  484. 
manner  of  taking,  484. 

upon  interrogatories,  484  to  492. 
form  of  interrogatories,  484. 
by  whom  carried  in,  485. 
summons  to  settle,  485. 
settling,  485. 

certificate  of  allowance,  485. 
new  interrogatories,  485. 
examination,  487  to  492. 
viva  wee  examination,  492,  522,  note  30. 
how  compelled,  491,  507. 
costs  of  examination,  492. 

upon  a  reference  to  take  accounts,  507,  and  note  27, 
not  in  use  under  the  Code,  507,  note  27. 
examination,  under  the  Code  to  be  viva  voce,  507,  note  30. 
as  to  claims,  522. 

as  to  surplus  moneys*  on  a  mortgage  sale,  522. 
of  defendant,  on  a  reference  to  appoint  a  receiver,  670. 
in  a  creditor's  suit,  vol.  2,  p.  167,  and  note  41. 
in  suit  to  annul  a  marriage,  vol.  2,  p.  250,  and  note  10. 
of  complainant,  on  a  reference  in  foreclosure  suit,  vol.  2,  p.  181,  and 

note  19. 
of  a  party  accused  of  a  contempt,  vol.  2,  p.  276,  and  note  12. 

EXAMINATION  OF  "WITNESSES, 

after  decree,  by  master  or  referee,  upon  a  reference,  493,  and  note  19. 
should  be  preceded  by  a  state  of  facts,  493. 
who  may  be  examined,  497,  and  note  20. 

parties,  498,  and  note  21. 

husband  and  wife,  498,  note  20. 
upon  what  points  ;  re-examination,  498. 
power  and  duty  of  referee,  497,  note  19. 

his  discretion,  497,  note  19. 
privilege  of  witness,  497,  note  19. 
refusal  of  witness  to  answer,  497,  note  19. 
method  of  examination,  497,  note  19. 

usually  viva  voce,  502,  and  note  22. 

when  interrogatories  necessary,  498,  501. 
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EXAMINATION  OF  WITNESSES— Continued. 
re-examination,  order  for,  498,  499,  500. 
procuring-  attendance  or  testimony  of  witnesses,  500. 
commission  to  take  testimony,  501. 
oath  to  witness,  502,  and  note  23. 
demurrer  by  witness,  503. 
depositions,  caption  of,  503. 

signature  of  witness,  503,  and  note  24. 
jurat,  503. 
where  kept,  503. 
EXAMINER, 

may  take  affidavits,  604,  605. 
EXCEPTIONS, 

to  master's  certificate  of  allowance  of  interrogatories  for  examination  of  par- 
ties, 486. 
of  settling  interrogatories,  507. 
to  examination  of  a  party  in  master's  office,  489. 

master's,  certificate  upon,  etc.,  exceptions  thereto,  490. 
to  proceedings  in  master's  office,  543.     (See  Master's  Office.) 

EXCEPTIONS  TO  MASTER'S  REPORT, 

in  what  time  to  be  filed,  551,  and  note  62. 
form  of,  551,  and  note  63. 

should  conform  to  objections,  551. 

are  in  the  nature  of  special  demurrer's,  552. 

should  point  out  the  error  specifically,  552. 

effect  of  taking  but  one  exception  to  whole  report,  552. 
must  be  signed  by  counsel,  552. 
what  reports  may  be  excepted  to,  552,  and  note  64. 
in  what  cases  and  upon  what  grounds,  552. 
who  may  except,  553. 
argument  of,  554,  and  note  65. 
overruling,  555. 
allowance  of,  555,  556,  and  note  66. 

EXECUTION.     (See  Creditor's  Bill.) 

for  deficiency  on  sale  of  mortgaged  premises,  vol.  2,  p.  185,  and  note  32. 

EXECUTORS, 

when  receiver  will  be  appointed  over,  663. 
revivor  of  suit  by,  6S2,  683. 

against,  683,  684. 
when  suits  by  or  against,  do  not  abate  on  the  death  of  one  of  them,  vol.  2, 

p.  38. 
of  sole  complainant,  revivor  by,  vol.  2,  p.  39. 
of  wife  suing  for  dower,  may  revive  for  arrears,  vol.  2,  p.  40. 
of  one  of  several  complainants,  revivor  by,  vol.  2,  p.  40. 
their  right  to  redeem  a  mortgage,  vol.  2,  p.  193. 

may  apply  for  a  writ  de  lun-atico  inquirendo  against  a  legatee,  vol.  2,  p.  228. 
receiver,  when  appointed,  663,  and  note  11. 
when  allowed  costs  out  of  the  fund,  vol.  2,  p.  328. 
costs  in  actions  by  or  against,  vol.  2,  p.  324,  note  5. 

F. 
FEIGNED  ISSUE, 

on  return  of  commission  de  lunatiec  inquirendo,  vol.  2,  p.  235. 
in  suit  to  annul  marriage,  vol.  2,  p.  250. 

for  divorce  on  ground  of  adultery,  vol.  2,  p.  259,  and  notes  25,  26. 
in  partition  suits,  vol.  2,  p.  297. 
FEME  COVERT.     (See  Married  Women.) 
FILING, 

affidavits,  606,  and  note  11. 
bill  of  revivor,  vol.  2,  p.  48. 
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FORCE, 

bill  to  dissolve  marriage  procured  by,  vol.  2,  248,  and  notes  5,  6,  7,  8. 

FORECLOSURE.     (See  Bill  foe  Foreclosure,  etc.) 
order  for,  how  opened,  596. 

FORMS  OF  PROCEDURE,  vol.  2,  p.  351,  note  17. 
FRAUD, 

bill  to  dissolve  marriage  procured  by,  vol.  2,  p.  248,  and  notes  5,  6,  7,  8. 

FURTHER  DIRECTIONS, 

bow  reserved,  558, 

when  cause  may  be  heard  upon,  558,  559. 
hearing  upon,  together  with  exceptions,  559,  560. 
what  may  be  ordered  upon,  562. 

G. 

GUARDIAN, 

for  sale  of  the  real  estate  of  infants : 
who  may  be,  vol.  2,  p.  213. 

security  to  be  given  by,  vol.  2,  p.  213,  and  note  16. 
order  appointing,  vol.  2,  p.  214. 
reference   as   to  truth   of  facts  stated  in  petition,  vol.  2,  p.  214,  and 

note  17. 
his  report,  and  order  thereon,  vol.  2,  p.  215,  and  note  18.  -. 
his  report  of  sale,  and  order  of  confirmation,  vol.  2,  p.  215. 
when  he  must  bring  proceeds  of  sale  into  court,  vol.  2,  p.  215,  and 

note  19. 
execution  of  deed  by  him,  vol.  2,  p.  216,  and  note  20. 
must  render  accounts  as  to   income   of  proceeds,  vol.  2,  p.  216,  and 

note  22. 
his  final  report,  vol.  2,  p.  217. 
his  inventory,  and  annual  accounts,  vol.  2,  p.  217,  and  note  24. 

GUARDIAN  (GENERAL), 

of  infants,  appointment  of,  vol.  2,  p.  219. 
power  of  the  court,  vol.  2,  p.  219. 
petition  for,  vol.  2,  p.  219. 

presenting  to  master,   proceedings  and  report  thereon,  vol.   2, 
p.  219. 
who  entitled  to  guardianship,  vol.  2,  p.  219,  and  note  (/). 
when  trust  companies  may  be  appointed,  vol.  2,  p.  221,  and  note  29. 
security  to  be  given  by,  vol.  2,  p.  220,  and  notes  28,  29. 
investing  infant's  property,  vol.  2,  p.  220,  and  note  28;  221. 
order  appointing,  vol.  2,  p.  221. 
inventory  and  accounts,  vol.  2,  p.  221. 
removal  of,  vol.  2,  p.  221. 
to  bring  suit  to  dissolve  marriage  of  infant  because  of  non-age,  vol.  2, 

p.  246. 
not  to  purchase  at  sale  in  partition  suit,  vol.  2,  p.  303. 

GUARDIAN  AD  LITEM,  vol.  2,  p.  208.     (See  Infasts.) 
in  partition  suits,  vol.  2,  p.  293. 

when  allowed  costs  out  of  the  fund,  and  to  what  amount,  vol.  2,  p.  334. 
liability  for  costs,  vol.  2,  p.  208,  note  11. 

H. 

HABEAS  CORPUS, 

to  bring  up  party  accused  of  a1  contempt,  vol.  2,  p.  278. 

HABITUAL  DRUNKARDS.     (See  Idiots,  etc.) 
who  are  to  be  considered,  vol.  2,  p.  227. 
jurisdiction  in  appointing  committees  of,  vol.  2,  p.  226,  and  note  4. 

limited  to  those  having  property  to  the  amount  of  $250,  vol.  2,  p.  226. 
actions  against  them,  and  their  committee,  vol.  2,  p.  225,  226,  notes  2,  3,  4. 
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HABITUAL  DRUNKARDS—  Continued. 

leave  of  court,  when  necessary,  vol.  2,  p.  225,  note  2. 
committee  to  be  guardian  ad  litem,  vol.  2,  p.  225,  and  notes  2,  3. 

when  overseers  of  the  poor  may  apply  for  a  commission  against,  vol.  2, 
p.  228. 

friends  of  drunkard  may  also  apply,  vol.  2,  p.  228. 
HEARING, 

of  motions,  573.     (See  Motions.) 

of  bill  of  discovery,  not  necessary,  vol.  2,  p.  115. 

of  bill  of  interpleader,  vol.  2,  p.  124. 

of  bill  of  revivor,  vol.  2,  p.  56,  and  note  11. 

upon  supplemental  bill,  vol.  2,  p.  80. 

upon  bill  of  discovery,  vol.  2,  p.  115. 

upon  a  cross-bill,  vol.  2,  p.  135. 

in  foreclosure  suit,  vol.  2,  p.  182,  and  note  24. 

on  bill  to  declare  marriage  contract  void,  vol.  2,  p.  252,  and  note  13. 
HEIR, 

reviving  suit  by,  682,  683  ;  vol.  2,  p.  39. 

right  to  redeem  a  mortgage,  vol.  2,  p.  193. 

HUSBAND  AND  WIFE, 

competency  as  witnesses,  498,  and  note  20. 

when  suits  between  do  not  abate  on  death  of  one  of  them,  vol.  2,  p.  38,  39. 

revivor  by,  of  suit  abated  by  marriage,  vol.  2,  p.  40. 

I. 

IDIOTS,  LUNATICS,  HABITUAL  DRUNKARDS,  ETC., 

jurisdiction  of  courts,  over,  vol.  2,  p.  226,  and  note  4. 
suits  on  their  behalf,  vol.  2,  p.  223. 

in  behalf  of  lunatics,  vol.  2,  p.  223. 

must  be  brought  by  committee,  vol.  2,  p.  223,  224,  and  note  1. 
lunatic  must  be  a  party,  vol.  2,  p.  223. 
supplemental  bill  by  lunatic  and  committee,  vol.  2,  p.  224. 
in  behalf  of  idiots,  vol.  2,  p.  224. 

committee  a  necessary  party,  vol.  2,  p.  224. 
but  not  the  idiot,  vol.  2,  p.  224. 
incapacity  to  sue,  objection  of,  how  raised,  vol.  2,  p.  224. 
where  complainant  is  found  a  lunatic  after  suit  brought,  vol.  2,  p.  225. 
course  when  committee  dies,  vol.  2,  p.  225. 
suits  against  them,  vol.  2,  p.  225. 

committee  appointed  guardian  ad  litem,  vol.  2,  p.  225,  and  note  2. 
when  plaintiff  to  procure  appointment  of  guardian  ad  litem,,  vol.  2,  p. 

226,  and  note  3. 
compelling  discovery  by,  vol.  2,  p.  225. 
proceedings  for  the  appointment  of  a  committee,  vol.  2,  p.  226. 
jurisdiction  of  the  court,  vol.  2,  p.  226,  and  note  4. 

how  limited,  as  to  habitual  drunkards,  vol.  2,  p.  226. 
of  county  court,  vol.  2,  p.  226,  note  4. 
of  superior  court  of  New  York,  vol.  2,  p.  226,  note  4. 
who  are  idiots  and  lunatics,  etc.,  vol.  2,  p.  227,  and  note  6. 
who  is  to  be  considered  an  habitual  drunkard,  vol.  2,  p.  227. 
application  foi*-a  commission  de  lunatibo  inquirendo,  vol.  2,  p.  227,  and 
note  7. 
must  be  made  on  petition  and  affidavits,  vol.  2,  p.  228,  and  note  7. 
who  may  apply,  vol.  2,  p.  228. 

as  to  habitual  drunkards,  vol.  2,  p.  228. 
when  next  friend  necessary,  vol.  2,  p.  228. 
petition  when  to  be  presented,  vol.  2,  p.  228. 
order  for  commission,  vol.  2,  p.  228. 
issuing  commission,  vol.  2,  p.  228,  229. 
to  whom  commission  directed,  vol.  2,  p.  229,  and  note  S. 
number  of  commissioners,  vol.  2,  v.  229. 
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IDIOTS,  LUNATICS,  HABITUAL  DRUNKARDS,  ETC.— Continued. 
form  of  commission,  vol.  2,  p.  229. 
new  commission,  vol.  2,  p.  229,  and  note  9. 
executing  commission,  vol.  2,  p.  229. 
place  of,  vol.  2,  p.  230. 
notice  of,  vol.  2,  p.  230,  231,  and  note  10. 
inspection  or  examination  of  lunatic,  etc.,  vol.  2,  p.  231,  and 

note  11. 
compelling  his  production,  vol.  2,  p.  231. 
who  may  be  present,  vol.  2,  p.  232. 
attendance  of  witnesses,  vol.  2,  p.  232. 
commissioners  need  not  be  sworn,  vol.  2,  p.  232. 
duty  and  powers  of  commissioners,  vol.  2,  p.  232,  and  note  12. 
duty  of  sheriff,  vol.  2,  p.  233. 
inquisition,  vol.  2,  p.  233,  and  note  13. 
form  of,  vol.  2,  p.  233,  and  note  14. 
proceedings  on  return  of  commission,  etc.,  vol.  2,  p.  234. 
traverse  of  inquisition,  vol.  2,  p.  235,  and  note  15. 
awarding  feigned  issue,  vol.  2,  p.  235,  and  note  16. 
appointment  of  a  committee,  vol.  2.  p.  235,  and  note  17. 
who  may  be  appointed,  vol.  2,'  p.  236,  and  note  18. 
who  entitled  to  custody  of  estate,  vol.  2,  p.  237. 
security  to  be  given  by  committee,  vol.  2,  p.  237,  and  note  19. 
commission  to  committee,  vol.  2,  p.  237. 
duty  and  authority  of  committee,  vol.  2,  p.  237,  and  note  20. 
to  file  inventory,  vol.  2,  p.  238,  and  note  23. 
application  of  income  of  estate,  vol.  2,  p.  237,  238,  and  note  21. 
compensation  of  committee,  vol.  2,  p.  239,  and  note  24. 
superseding  or  suspending  commission,  vol.  2,  p.  239,  and  note  25. 
removing  or  discharging  committee,  vol.  2,  p.  240,  and  note  26. 
authority  of  court  pending  proceedings,  vol.  2,  p.  240,  and  note  27. 
costs,  vol.  2,  p.  241,  and  notes  28,  29. 
when  committee  may  petitioner  his  costs,  vol.  2,  p.  242. 
on  death  of  idiot,  etc.,  powers  of  committee  cease,  vol.  2,  p.  242, 
note  30. 
proceedings  for  the  sale  of  their  real  estate,  vol.  2,  p.  242. 
petition  for  a  sale  to  pay  debts,  vol.  2,  p.  242. 

power  of  court  to  direct  a  sale,  vol.  2,  p.  242,  and  note  (/). 
reference  to  a  master,  vol.  2,  p.  242. 
master's  report,  and  order  thereon,  vol.  2,  p.  242. 
security  by  committee,  243. 
application  of  moneys,  vol.  2,  p.  243,  and  note  31. 
jurisdiction  of  county  court,  vol.  2,  p.  243,  note  31. 
petition  for  a  sale  for  support  and  maintenance,  vol.  2,  p.  243. 
proceeds  of  sale,  etc.,  to  be  secured,  vol.  2,  p.  243. 
directions  as  to  time  and  manner  of  sale,  vol.  2,  p.  243,  and  note  32. 
petition  for  authority  to  convey,  where  idiot,  etc.,  is  mortgagee,  etc., 

vol.  2,  p.  243,  and  note  34. 
effect  of  conveyances,  vol.  2,  p.  243,  and  note  34. 
when  leave  to  sell  will  be  refused,  vol.  2,  p.  244. 
sale,  by  whom  to  be  conducted,  vol.  2,  p.  244. 
to  be  reported  to  court,  vol.  2,  p.  244. 
application  for  a  sale  of  their  real  estate,  under  act  of  1874,  vol.  2,  p.  244, 

note  35. 
partition  and  sale  of  their  real  estate,  vol.  2,  p.  244. 
bill  to  dissolve  marriage  contracted  by,  vol.  2,  p.  247,  and  note  4. 

IMPERTINENCE, 

in  state  of  facts,  505. 

in  proceedings  before  master,  543.     {See  Master's  Office.) 

in  papers  used  upon  motions,  574. 

in  affidavits,  602. 

IMPRISONMENT, 

for  non-payment  of  costs,  or  under  order  of  court,  vol.  2,  p.  271,  and  note  3. 
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'    precept  to  commit,  vol.  2,  p.  271,  and  note  3. 
party  entitled  to  jail  liberties,  vol.  2,  p.  271,  272. 
for  a  fine,  must  be  within  a  jail,  vol.  2,  p.  272. 
when  court  may  relieve  party  from,  vol.  2,  p.  272. 

not  upon  his  assigning  his  property,  vol.  2,  p.  272.    ' 

INCAPACITY, 

of  complainant  to  sue,  objection  how  raised,  vol.  2.  p.  224. 

INCIDENTAL  PROCEEDINGS,  565. 

INFANTS, 

suits  on  their  behalf,  vol.  2,  p,  200. 

their  right  to  bring  suits,  vol.  2,  p.  200,  202,  note  2. 
must  sue  by  next  friend,  vol.  2,  p.  200,  and  note  1. 

by  guardian  under  the  Code,  vol.  2,  p.  201,  note  1. 
guardian,  when  to  be  appointed,  vol.  2,  p.  201,  note  1. 
for  infant  wife,  vol.  2,  p.  201,  note  1. 
on  appeal,  vol.  2,  p.  201,  note  1. 

who  may  be  appointed,  vol.  2,  p.  202,  and  notes,  3,  4. 
how  appointed,  vol.  2,  p.  202,  note  4. 

in  partition  suits,  vol.  2,  p.  202,  note  4. 
security  to  infant  by  guardian,  vol.  2,  p.  203,  and  notes  5,  6. 
security  for  costs,  vol.  2,  p.  203,  and  note  7. 
authority  to  settle  suit,  vol.  2,  p.  207,  note  10. 
next  friend,  who  may  be,  vol.  2,  p.  202. 
how  appointed,  vol.  2,  p.  202. 
security  to  infant,  by,  vol.  2,  p.  203. 
order  for  appointment,  to  be  tiled,  vol.  2,  p.  203. 
security  for  costs  by,  vol.  2,  p.  203. 
changing  and  removing,  vol.  2,  p.  204. 
not  a  competent  witness,  vol.  2,  p.  205. 
suing  in  forma  pauperis,  vol.  2,  p.  204. 

reference  to  inquire  if  suit  is  for  infant's  benefit,  vol.  2,  p.  204. 
where  there  are  two  or  more  suits,  vol.  2,  p.  204. 
by  whom  to  be  applied  for,  vol.  2,  p.  204. 
when  to  be  applied  for,  vol.  2,  p.  204. 
master's  report  upon,  vol.  2,  p.  204. 
when  infant's  name  may  be  stricken  out  as  complainant,  vol.  2,  p.  205. 
infant  when  bound  by  decree,  vol.  2,  p.  206. 

when  he  may  open  decree,  vol.  2,  p.  206,  and  note  9. 
giving  a  day  to  show  cause,  vol.  2,  p.  206. 
infant  how  far  bound  by  the  acts  of  his  solicitor,  vol.  2,  p.  206. 
effect  of  infant's  becoming  of  age,  vol.  2,  p.  207. 
solicitor's  lien  for  costs,  vol.  2,  p.  207. 
right  of  next  friend  to  costs,  vol.  2,  p.  207. 
his  liability  for  costs,  vol.  2,  p.  208. 
liability  of  guardian  for  costs,  vol.  2,  p.  208,  note  11. 
suits  against  them,  vol.  2,  p.  208. 

may  be  brought  against  them  alone,  vol.  2,  p.  208,  and  note  12. 
must  appear  by  guardian  ad  litem,  vol.  2,  p.  208,  and  note  13. 
guardian,  when  and  how  appointed,  vol.  2.  p.  208,  note  13. 
who  may  be  appointed,  vol.  2,  p.  208,  note  13. 
security  by,  to  infant,  vol.  2,  p.  208,  note  13. 
power  and  dnty  of,  vol.  2,  page  208,  note  13. 
in  partition  suits,  vol.  2,  p.  208,  note  13. 
infants  how  far  bound  by  acts  of  next  friend,  guardian  ad  litem,  or 
solicitor,  vol.  2,  p.  209. 
by  admissions,  vol.  2,  p.  209. 
replication  to  infant's  answer,  vol.  2,  p.  210. 
evidence  against  infants,  vol.  2,  p.  210. 
practice  on  bills  of  foreclosure  against  them,  vol.  2,  p.  210. 
decree,  when  binding  upon  them,  vol.  2,  p.  210. 
methods  of  impeaching,  vol.  2,  p.  211. 
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in  cases  of  strict  foreclosure,  vol.  2,  p.  190. 
proceedings  for  the  sale  of  their  real  estate,  vol.  2,  p.  211. 

when,  and  on  what  grounds,  a  sale  will  be  authorized,  vol.  2,  p.  211, 

and  note  14. 
jurisdiction  of  oounty  courts,  vol.  2,  p.  211,  note  14;  243,  note  31. 
application  for  order  to  sell,  vol.  2,  p.  211. 
by  petition,  vol.  2,  p.  212. 
who  may  join  in,  vol.  2,  p.  212,  and  note  15. 
presenting  petition  to  master,  and  his  certificate  thereon,  vol.  2, 

p.  212. 
duty  of  master,  vol.  2,  p.  212. 
who  may  be  appointed  guardian,  vol.  2,  p.  213. 
security  to  be  given  by  guardian,  vol.  2,  p.  213,  and  note  16. 
order  appointing  guardian,  vol.  2,  p.  214. 

reference  to  master  as  to  truth  of  facts  stated  in  petition,  vol.  2,  p.  214, 
and  note  17. 
duty  of  master  thereon,  vol.  2,  p.  214,  215. 
master's  report,  and  order  thereon,  vol.  2,  p.  215,  and  note  18. 
guardian's  report  of  sale,  and  order  of  confirmation,  vol.  2,   p.  215.    • 
proceeds  of  sale,  vol.  2,  p.  215,  and  note  19. 

deed,  when  to  be  executed  and  delivered,  vol.  2,  p.  216,  and  note  20. 
effect  of  sale,  vol.  2,  p.  216. 

mortgages,  how  to  be  taken,  vol.  2,  p.  216,  and  note  21. 
application  of  proceeds  of  sale,  vol.  2,  p.  216,  and  note  22. 
right  of  infants  in  proceeds,  vol.  2,  p.  216,  and  note  23. 
claim  of  dower,  how  satisfied,  vol.  2,  p.  216. 
final  report  of  guardian,  vol.  2,  p.  217. 

guardian's  inventory  and  annexed  accounts,  vol.  2,  p.  217,  and  note  24. 
proceedings,  where  to  be  filed,  vol.  2,  p.  218. 
costs,  vol.  2,  p.  218,  and  note  25. 
mortgaging  their  real  estate,  vol.  2,  p.  218,  and  note  26. 
appointment  of  a  general  guardian  vol.  2,  p.  219.    (*SYee  Guardian,  Gbheeal.) 
partition  and  sale  of  their  real  estate,  vol.  2,  p.  221,  and  note  30. 

IN  FORMA  PA  UPERIS, 

petition  for  leave  to  sue,  579,  and  note  3. 

may  be  presented  before  bill  filed,  579. 

reference  to  master  to  inquire,  etc.,  579. 

master's  report,  579. 
infants  may  sue,  by  next  friend,  vol.  2,  p.  204. 
married  women,  in  suits  for  limited  divorce,  vol.  2,  p.  263. 
INJUNCTION, 

nature  and  uses  of,  607,  and  note  2. 

among  the  provisional  remedies  of  the  Code,  565,  note  1 ;  607,  note  2. 

writ  of,  abolished  by  Code,  and  order  substituted,  565,  note  2. 

definition  and  objects,  607,  and  note  2. 

as  a  provisional  remedy,  can  only  be  granted  in  cases  provided  for  by  Code, 

607,  note  2. 
Code  does  not  create  a  new  remedy,  607,  note  2. 
mandatory,  608,  and  note  3. 
provisional,  608,  and  note  3. 
preliminary,  608,  and  note  4. 

rests  in  discretion,  608,  and  note  4. 

injury  should  be  pressing,  and  delay  dangerous,  608. 

should  not  be  issued  in  doubtful  cases,  608,  note  4. 

to  restrain  erections  upon  a  public  square,  or  street,  609,  and  note  5. 
a  nuisance,  609,  and  note  6. 
temporary,  or  pendente  lite,  610,  and  note  7. 

not  on  light  grounds,  or  in  doubtful  cases,  210,  note  7. 

order  to  show  cause,  610. 
continuing  provisional  injunctions,  610. 

when  continued  to  the  hearing,  610,  611. 

as  auxiliary  to  appointment  of  receiver,  611. 
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on  condition  of  paying-  money  into  court,  611. 
on  motion  to  dissolve,  610. 
effect  of,  612. 
general  injunction,  612. 

at  what  time  it  may  be  granted,  612. 
how  long  it  continues  in  force,  612. 
notice  of  application  for,  612 . 
perpetual  injunction,  613. 

_  forms  part  of  the  decree  made  at  the  hearing,  613. 
and  can  be  made  then,  only,  615. 
in  what  cases  granted,  613,  614. 

to  restrain  waste,  614,  and  note  8. 
must  be  no  doubt,  in  the  case,  614,  and  note  9. 
in  what  cases  granted,  615,  and  note  10. 
bill  to  be  first  filed,  615. 

when  filing  petition  sufficient,  616. 
must  be  prayed  for,  615. 
upon  petition,  616. 
on  amended  bill,  617. 
on  a  supplemental  bill,  617. 
what  oath  to  bill  necessary,  617,  and  note  11. 
to  restrain  trespasses,  etc.,  618,  and  note  12. 
a  second  injunction,  when  refused,  618. 
a  second  application  for,  to  another  court,  618,  note'  13. 
not  granted  where  right  of  party  is  doubtful,  618,  and  note  14. 
nor  while  plea  or  demurrer  is  pending,  618. 
nor  to  stay  proceedings  in  court  of  chancery,  619,  and  note  15. 
nor  by  supreme  court  to  stay  proceedings  in  another  action,  in  that 
court,  619,  note  15. 
to  whom  granted,  629,  note  17. 
against  what  persons  granted,  619,  and  note  16. 

in  general,  only  against  parties,  619,  and  note  16. 
exceptions  to  this  rule,  619,  and  note  16. 
form  and  contents,  608,  note  3  ;  620,  and  note  18. 
how  prepared,  620. 

should  be  clear  and  explicit,  in  its  terms,  620,  621. 
must  be  signed  and  sealed  by  register  or  clerk,  620. 
how  obtained  and  issued,  621 . 

on  what  papers  allowed,  621,  note  19. 

by  whom,  and  by  what  court,  it  may  be  granted,  621,  and  note  20  ; 

619,  note  15. 
second  application,  622. 
security;  damages;  622,  and  note  22. 
methods  of  applying  for,  622. 

ex  parte  applications,  623,  and  note  23. 

may  be  made  before  defendant  has  appeared,  but  not  after,  623. 
applications  upon  notice,  623,  and  note  24. 

after  defendant  has  appeared,  he  is  entitled  to  notice,  623. 

to  suspend  banking  business  or  business  of  a  corporation,  623, 

and  note  25. 
notice  of  application  for,  623,  note  24. 
may  be  opposed  on  the  merits  as  contained  in  bill,  623. 
when  affidavits  may  be  read  in  opposition,  623,  624. 
applications  upon  orders  to  show  cause,  624,  and  note  26. 
when  directed  to  be  so  made,  624. 
service  of  bill  and  order,  624. 
temporary  injunction  in  the  meantime,  624. 
methods  of  allowing,  625. 
order  for,  625. 

may  be  discharged  for  irregularity,  625. 
issuing  writ ;  at  what  time  to  be  granted,  625,  and  note  27. 
to  stay  proceedings  at  law,  626,  and  note  28. 
where  cause  is  not  at  issue,  626. 
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where  cause  is  at  issue  and  before  trial,  626. 

after  verdict,  627. 

after  judgment,  627,  and  note  29. 

bond  or  deposit,  627,  and  note  29. 
after  verdict  in  ejectment,  629. 
because  of  fraud,  629. 
bonds  to  be  filed,  629,  and  note  30. 

when  to  be  prosecuted,  629. 
powers  and  duty  of  master  in  allowing,  629,  630. 
service  of,  631,  and  note  31. 

upon  whom,  and  how,  to  be  served,  631. 

should  not  be  made  without  serving  subpoena,  631,  and  note  32. 
to  stay  proceedings  at  law,  632. 
when  dispensed  with,  631. 
validity  and  effect  of,  633,  and  note  34. 

must  be  obeyed,  though  irregularly  issued,  632,  636,  and  note  33. 
operates  from  time  order  is  made,  633. 
as  to  persons  not  defendants  in  suit,  632. 
when  issued  upon  a  creditor's  bill,  632. 

upon  a  bill  of  interpleader,  633,  and  note  34. 
breach  of,  633. 

what  is  a  sufficient  service  or  notice  of  writ,  633. 
who  may  commit,  634. 
what  acts  will  constitute,  635,  and  note  35. 
when  a  contempt,  vol.  2,  p.  274. 
where  injunction  directs  a  thing  to  be  done,  636. 
how  punished,  636,  and  note  36.     (See  Contempts.) 
dissolving,  vacating  or  modifying,  637,  and  note  37. 
motion  to  dissolve,  on  bill,  637. 

must  be  on  notice,  637. 

for  not  delivering  copy  bill,  637. 

because  bill  not  properly  verified,  637. 

for  not  serving  subpoena,  637. 
motion  to  dissolve  on  bill  and  answer,  638. 

within  what  time  to  be  made,  638. 

whether  necessary  that  all  the  answers  be  in,  639,  and  note  38. 

upon  what  grounds  it  may  be  made,  639,  and  note  39  ;  640. 
as  to  sufficiency  and  effect  of  answer,  640,  and  note  40. 

sufficient,  in  general,  if  facts  are  positively  denied,  641,  and  note 
41. 

answer  must  be  sworn  to,  641. 

though  oath  be  waived,  641,  and  note  42. 
affidavits,  etc.,  on  motion,  641,  and  notes  43,  44. 
cause  against,  642. 
hearing  of  motion  to  dissolve,  643. 
renewing  motion,  644. 
when  motion  unnecessary,  644. 
reviving  and  continuing,  644,  and  note  45. 
discharging  for  irregularity,  646. 

not  discharged  by  abatement  of  suit,  677. 
on  a  bill  of  discovery,  when  it  may  be  dissolved,  vol.  2,  p.  115. 
on  a  bill  of  interpleader, 

when  to  issue,  vol.  2,  p.  115,  123. 
order  for,  vol.  2,  p.  123. 

stays  all  proceedings,  vol.  2,  p.  123,  and  note  18. 
on  a  creditor's  bill,  vol.  2,  p.  168,  and  note  43. 
when  and  how  applied  for,  vol.  2,  p.  168. 
special  clause  as  to  confessing  judgments,  etc.,  168. 
its  effect,  168,  169. 

INJUNCTION  MASTERS, 

in  what  cases  authorized  to  allow  injunctions,  621. 
to  suspend. banking  business,  etc.,  621,  622. 
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when  injunction  will  produce  irreparable  injury,  621. 
authorized  to  allow  ne  exeats,  649. 

INQUIRIES, 

in  master's  office : 
subjects  of,  516. 

as  to  heirs,  next  of  kin,  and  persons  of  a  class,  517. 
advertisement  for  parties  to  come  in,  517. 
as  to  legacies  and  annuities,  519. 
as  to  titles,  519,  and  note  29. 
abstract  of  title,  520. 
production  of  title  deeds,  520. 
master's  report,  520. 

INQUISITION, 

upon  a,  writ  de  lunatico  inquirendo,  vol.  2,  p.  233.     (See  Idiots,  etc.) 
INSOLVENCY, 

suit  abated  by,  cannot  be  revived  by  assignees,  vol.  2,  p.  36. 

of  complainant,  or  defendant,  when  a  ground  for  a  supplemental  bill,  vol. 
2,  p.  66. 

INTEREST, 

when  allowed  upon  reference  to  take  accounts,  514. 

making  rests,  514. 
computing,  in  master's  office,  515. 
rules  respecting,  515,  516. 
up  to  what  time  computed,  516. 

making-  rests,  516. 
on  report,  or  verdict,  when  allowed,  vol.  2,  p.  324,  note  5. 

INTERLOCUTORY  APPLICATIONS,  565. 

are  either  motions  or  petitions,  565,  and  note  1. 

INTERLOCUTORY  REMEDIES.     (See  Pkovisional  Remedies.) 
references,  468,  note  6. 

INTERPLEADER,  BILL  OF, 

injunction  upon,  stays  all  proceedings,  633. 
costs  upon,  vol.  2,  p.  333,  and  note  11. 

INTERROGATORIES, 

examining  parties  upon,  before  master,  485.     (See  Master's  Office.) 

after  decree,  and  a  previous  examination,  498. 
for  re-examining  a  witness  before  master,  498. 
for  examining  witness  before  master,  501,  502. 
parties,  on  a  reference  to  take  accounts,  507. 
claimant  as  to  his  claim,  522. 

a  party,  on  an  attachment  for  contempt,  vol.  2,  p.  276,  and  notes  12, 
13,  14. 

INVENTORY, 

of  special  guardian  for  the  sale  of  real  estate  of  infants,  vol.  2,  p.  217. 
of  the  general  guardian  of  an  infant,  vol.  2,  p.  221. 

IRREGULARITY, 

in  entering  orders,  effect  of,  588. 

how  waived,  589. 
in  issuing  injunction,  how  waived,  626. 

cause  for  discharging  order,  625. 

will  not  justify  party  in  disregarding  it,  632. 
in  service  of  injunction,  631. 

when  to  be  objected  to,  and  how  waived,  632. 
discharging  injunction  for,  646. 

J. 

JOINT  STOCK  ASSOCIATIONS, 

receiver  of,  when  appointed,  663,  note  12. 
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JOINT  TENANTS, 

suits  by,  need  not  be  revived  on  death  of  one  of  them,  vol.  2,  p.  38. 

JUDICIARY  ACT,  vol.  2,  p.  351,  note  17. 

JUDGMENT.    (See  Creditor's  Bill.    Decree.) 

staying  proceedings,  after,  627,  and  note  29. 
in  foreclosure  suit,  vol.  2,  p.  183,  and  note  27. 
inserting  costs  in,  vol.  2,  p.  324,  note  5. 
in  foreclosure  suit,  vol.  2,  p.  183,  and  notes  26,  27. 

JURAT, 

to  affidavits,  603,  604,  and  notes  9,  10. 

JURISDICTION, 

of  supreme  court,  under  the  Code,  etc.,  vol.  2,  p.  351,  note  17. 

to  decree  marriage  contract  void,  or  to  decree  a  divorce,  vol.  2,  p.  245, 
note  1. 
of  superior  court  and  court  of  common  pleas  of  New  York,  vol.  2,  p.  226, 
note  4  ;  351,  and  note  17. 

to  issue  commission  of  lunacy,  vol.  2,  p.  226,  note  4. 

in  partition  suits,  vol.  2,  p.  285,  note  1. 
of  county  court.     (See  County  Court.) 
on  bill  of  discovery  in  aid  of  a  suit  at  law,  vol.  2,  p.  102,  and  notes  6,  7,  8,  9. 

in  aid  of  a  suit  in  a  foreign  court,  vol.  2,  p.  102,  and  note  7. 

though  less  than  6100  in  controversy,  vol.  2,  p.  102. 
cross-bill  need  not  show  any  equity  to  support,  vol.  2,  p.  131. 
plea  to,  does  not  lie,  upon  a  cross-bill,  vol.  2,  p.  132. 
upon  creditor's  bill,  vol.  2,  p.  147,  and  note  3 ;  150,  and  note  6. 

amount  necessary  to  confer,  vol.  2,  p.  152,  and  note  8. 

is  auxiliary  to  remedies  at  law,  vol.  2,  p.  150,  note  6. 

in  reference  to  defendant's  residence,  vol.  2,  p.  152. 
on  bill  to  foreclose  a  mortgage,  though  less  than  $100  due,  vol.  2,  p.  173. 
in  decreeing  sale  of  mortgaged  premises,  is  derived  from  the  statute,  vol.  2, 

p.  171,  186. 
in  appointing  general  guardians  of  infants,  vol.  2,  p.  219. 
in  appointing  committees  of  idiots,  lunatics,  etc.,  vol.  2,  p.  226,  and  note  4. 
in  partition  suits,  vol.  2,  p.  285,  and  note  1. 

of  county  courts,  vol.  2,  p.  285,  note  1. 

of  superior  court  of  New  York,  vol.  2,  p.  285,  note  1. 

JURY, 

upon  a  commission  de  lunatico  inquirendo,  vol.  2,  p.  229. 
must  be  sworn,  vol.  2,  p.  232. 

JUSTICES  OF  THE  PEACE, 
may  take  affidavits,  607. 

L. 

LEGAL  AND  EQUITABLE  REMEDIES, 

distinction  between,  abolished,  vol.  2,  p.  351,  note  17. 

LIEN, 

of  solicitor,  for  costs  against  an  infant,  vol.  2,  p.  207. 

LIMITATIONS,  STATUTE  OF, 

will  run,  pending  an  abatement,  678. 
plea  of,  to  bill  of  revivor,  vol.  2,  p.  53. 

LIS  PENDENS, 

notice  of,  in  foreclosure  suits,  to  be  filed,  vol.  2,  p.  178,  and  note  14. 
proof  of  filing,  necessary  at  the  hearing,  vol.  2,  p.  183,  and  note  23. 
in  partition  suits,  vol.  2,  p.  293. 

LUNATICS.    (See  Idiots,  etc.) 

when  a  receiver  of  estate  will  be  appointed,  665. 
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M. 

MARRIAGE, 

when  an  abatement  of  suit, 

by  a  female  complainant,  675,  and  note  4. 

by  a  female  defendant,  676,  and  note  4. 
if  a,  suit  is  abated  by,  and  revived  before   cross-bill  filed,  it  loses  its 

priority,  679. 
suits  abated  by,  cannot  be  revived  by  petition,  680. 
bill  to  dissolve,  vol.  2,  p.  246.     (See  Bills  for  Divokcb.) 
who  are  capable  of  contracting,  vol.  2,  p.  246,  and  notes  (6)  2,  3. 
validity  of,  vol.  2,  p.  246,  247,  and  note  3. 
re-marriage  of  parties  divorced,  vol.  2,  p.  260,  and  note  28. 

MARRIED  WOMAN", 

may  make  an  affidavit  for  ne  exeat  against  husband,  650. 

ne  exeat  not  issued  against  feme  covert  administratrix,  652. 

decree  of  strict  foreclosure  against,  binding,  vol.  2,  p.  290. 

petition  by,  for  writ  de  lunatico  inquirendo  against  her  husband,  vol.  2, 
p.  228. 

suit  by,  for  divorce  must  be  in  name  of  next  friend,  vol.  2,  p.  228. 

if  an  infant,  must  defend  suit  for  divorce  by  next  friend  or  guardian  ad 
litem,  vol.  2,  p.  257. 

if  a  resident  of  this  state,  may  file  a  bill  for  a  limited  divorce,  though  hus- 
band a  non-resident,  vol.  2,  p.  261. 

MARKING  PAPERS.     (See  Papers.) 
upon  motions  or  petitions,  574. 

MARSHALLING  SECURITIES, 

on  bill  to  redeem  a  mortgage,  vol.  2,  p.  194. 

MASTER.     (See  Referee.) 
duties  of,  468. 
Competency  to  act,  468. 
subjects  of  reference  to,  468. 
his  office,  how  far  local,  469. 

may  finish  reference  or  sell  after  his  term  expires,  469. 
reference  to.     (See  Referee.     Reference.) 
to  fix  time  and  place  of  hearing,  before  him,  471. 
to  fix  time  for  service  of  summons,  472. 
his  certificate  of  want  of  due  diligence,  on  reference,  483. 

of  default  in  producing  papers,  483. 

of  a  party  having  cleared  his  contempt,  483. 

of  allowance  of  interrogatories  for  examination  of  party,  485,  507. 

upon  exceptions  to  examination  of  a  party,  489. 

must  be  filed,  489. 

notice  of  filing,  489. 

when  it  becomes  absolute,  489. 

exceptions  to,  490. 

that  commission  to  take  testimony  is  necessary,  501. 

of  settlement  of  conveyances,  541,  542. 

of  appointment  of  new  trustees,  542,  545. 
his  deed,  upon  sales  under  decree,  531. 

power  and  duty  in  allowing  injunctions  to  stay  proceedings  at  law,  629. 
authorized  to  administer  oaths,  604,  605. 
change  of,  471,  note  9,  p.  10. 
his  certificate  on  petition  for  leave  to  sell  real  estate  of  infants,  vol.  2,  p. 

212,  213. 
his  duty  on  such  a  petition,  vol.  2,  p.  212,  213. 
when  he  may  name- a  guardian,  vol.  2,  p.  213. 
his  duty  on  a  reference  in  a  partition  suit,  vol.  2,  p.  296,  307. 
■what  masters  may  tax  costs,  vol.  2,  p.  339. 

MASTER'S  OFFICE.     (See  Master.     Referee.     Reference.) 
proceedings  in,  468. 
leaving  copy  of  decree,  or  order  of  reference  in,  471. 
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summons ;  nature  and  form  of,  472,  473,  and  note  11. 

underwriting,  473. 

should  not  be  issued  until  decree  brought  in,  472. 

service  of,  473,  474. 

time  to  be  fixed,  472,  474. 
prosecution  of  the  decree,  or  order  of  reference,  474. 

who  entitled  to,  474. 

when  it  may  be  committed  to  the  other  party,  475. 

obtaining  order  to  show  cause,  475. 

certificate  of  want  of  due  diligence,  475. 
regulating  course  of  proceedings,  476. 

right  to  proceed  de  die  in  diem,  476. 

when  master  may  proceed  ex  parte,  477. 

further  directions  as  to  proceedings,  476. 
parties  entitled  to  attend  the  master,  477,  478,  479. 

to  be  specified  by  master  on  return  of  first  summons,  476,  477. 

right  of  parties  to  take  copies,  479. 

mode  of  correcting  master's  decision  as  to  parties,  479. 
production  of  documents,  480. 

summons  for,  481. 

further  time  for  producing,  482. 

application  to  court  for  inspection,  482. 

how  compelled,  482,  483. 

on  reference  as  to  title,  520. 

application  for  re-delivery  of  documents,  484. 

examination  of  parties.     (See  Examination.)  ' 

evidence.     (See  Evidence.) 

state  of  facts.     (See  State  of  Pacts.) 

taking  accounts,  505.     (See  Accounts.) 

computing  interest,  515.     (See  Interest.) 

inquiries,  516.     (See  Inquiries.) 

claims.     (See  Claims.) 

sales  of  property,  525.     (See  Sales  under  Decrees.) 

settlement  of  deeds,  541. 
method  of  settling,  541. 
certificate  of  master,  541. 

appointment  of  new  trustees,  542. 

scandal  and  impertinence,  543. 

nature  of,  and  exceptions  for,  543. 
MASTER'S  REPORT.     (See  Report  of  Master.) 

MASTER'S  SALES.     (See  Sales  under  Decrees.) 

MERITS, 

affidavit  of,  to  open  decree,  596. 

must  state  nature  and  substance  of  defence,  602,  and  note  6. 

MINUTES  OF  COURT, 

to  be  annexed  to  petition  of  appeal,  411. 

on  trial  of  issue  at  law,  454. 

papers  used  on  motions  to  be  entered  in,  574,  575. 

MONTH, 

when  to  be  construed  to  mean  calendar  month,  588. 

MORTGAGE.     (See   Bill  for  Foreclosure  of    Mortgage.    Bill  for  Strict 
Foreclosure,  etc.) 
upon  sale  under  decree  of  foreclosure  ;  recording,  531,  and  note  45. 
receiver  on  bill  to  foreclose,  660. 

on  sale  of  the  real  estate  of  infants,  vol.  2,  p.  212,  215,  216. 
of  an  infant's  real  estate,  when  directed,  vol.  2,  p.  218. 

MOTIONS, 

nature  and  kinds  of,  566. 

under  the  Code,  566,  note  1. 
by  whom  they  may  be  made,  566. 
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are  either  of  course  or  special,  566,  and  note  2. 
special  motions,  nature  of,  567. 
enumerated  and  non-enumerated,  567,  note  3. 
ex  parte  applications,  567. 

what  may  be  effected  by,  567,  568. 
to  whom  made,  568. 
how  to  be  supported,  568. 
to  be  made  in  term,  568. 
preference  in  hearing,  568,  573. 
upon  notice ;  notice,  when  necessary ;  order  to  show  cause,  569,  and 
note  5. 
how  made,  570,  note  9. 
when  to  be  made,  568,  569,  and  note  fi. 
when  they  stand  over,  569,  and  note  7. 
what  motions  have  the  preference,  569. 
must  be  made  on  day  noticed  for,  569. 
may  be  noticed  for  any  day  in  term,  569. 

where  to  be  made,  and  before  what  court  or  judge,  569,  note  8. 
notice  of,  when  necessary,  569. 
form  of,  570,  and  note  12. 

must  specify  order  asked  for,  570,  and  note  13. 
prayer  for  general  relief,  570. 
may  include  several  objects,  570. 
should  specify  papers,  570. 
time  of  notice,  how  computed,  571,  and  note  14. 
for  what  day,  570,  note  11. 
service  of  notice,  time  of,  571,  and  note  15. 

mode  of  serving,  571,  572,  and  notes  16,  17. 
personal  service  on  party,  573. 
service  by  mail,  572,  note  18. 

serving  papers  in  connection  with  notice,  573,  and  note  19. 
affidavit  of  service,  573,  and  note  20. 
admission  of  service,  573. 
hearing  of,  573,  574,  and  note  21. 
times  for,  573. 

course  of  proceedings  upon,  574. 
submitting  motion,  574. 

papers,  how  to  be  marked,  574,  and  note  23. 
in  opposition  should  be  filed,  575. 
to  be  entered  in  minutes,  and  marked  as  read,  575,  and 

note  23. 
should  not  be  scandalous  or  impertinent,  574,  and  note  22. 
(See  Scandal.     Impbhthtekce.) 
costs  of,  575,  576,  and  note  24  ;  577,  and  note  25  ;  vol.  2,  p.  324,  note  5. 
of  opposing,  576,  577,  and  note  25. 
of  appearing  to  oppose,  576,  577,  and  note  25. 
mode  of  collecting,  577,  note  25. 
what  may  be  effected  by,  577,  and  note  27. 
re-hearing,  re-argument  and  renewal  of,  577,  note  26. 

N. 
NE  EXEATS, 

their  nature  and  uses,  647. 

among  the  provisional  remedies  of  the  Code,  565,  note  1. 

when  and  how  applied  for  and  allowed,  648,  and  note  1. 

must  be  upon  bill  filed,  648. 

at  what  time,  648,  and  note  2. 

when  by  petition,  648. 

need  not  be  prayed  for,  648. 

subpoena  need  not  be  served,  648. 

notice  of  application,  when  necessary,  649. 

by  whom  allowed,  649,  and  note  3. 
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second  application  prohibited,  649. 

upon  affidavit  or  petition,  649,  650,  651,  note  4. 

allowance  and  certificate,  650,  651. 
order  for,  651. 
marking-  writ,  651. 

in  what  cases,  and  against  whom,  granted,  651,  and  note  5. 
upon  what  demands,  652,  653,  and  notes  6,  7. 
service  of,  and  bonds  upon,  654,  and  note  8. 
discharging,  655,  656,  657,  and  note  9. 

NEXT  FRIEND.     (See  Infants.) 

necessary  on  petition  of  wife  for  a  commission  de  lunatico  inquirendo 

against  her  husband,  vol.  2,  p.  228. 
must  bring  suit  to  dissolve  marriage  of  an  infant  because  of  non-age,  vol. 
2,  p.  246. 

to  dissolve  marriage  of  a  lunatic,  vol.  2,  p.  247,  248. 
to  prosecute  suit  by  feme  covert  to  dissolve  marriage,  vol.  2.  p.  250,  257. 

responsibility  of,  vol.  2,  p.  250. 
suit  by  wife  for  a  limited  divorce,  vol.  2,  p.  263. 

responsibility  of,  vol.  2,  p.  263. 

NISI, 

orders,  time  of,  587,  588,  592. 

how  and  in  what  cases  granted,  592. 
when  to  be  served,  592. 
how  made  absolute,  592,  593. 

NOTICE, 

to  defendant,  of  all  proceedings  after  appearance,  569. 

of  proceedings  in  master's  office,  479. 
of  motion.     (See  Motions.) 
of  orders,  when  necessaiy,  590. 
of  order  to  produce  witnesses,  591. 
to  be  indorsed  upon  orders,  591. 
of  application  for  injunction,  609. 

for  ne  exeat,  649. 
of  taxation  of  costs,  vol.  2,  p.  340. 

NUNC  PRO  TUNC, 

entering  orders,  585. 

0. 

OATH, 

to  affidavits,  603,  604. 

before  whom  to  be  taken,  604. 
to  cross-bill,  when  necessary,  vol.  2,  p.  132. 
to  creditor's  bill,  vol.  2,  p.  165. 

to  jurors  on  a  commission  de  lunatico  itiquirendo,  vol.  2,  p.  232. 
of  commissioners  to  make  partition,  vol.  2,  p.  298. 
to  bill  by  wife  to  annul  marriage,  vol.  2,  p.  250. 

for  divorce  for  adultery,  vol.  2,  p.  257. 

for  a  limited  divorce,  vol.  2,  p.  263. 
to  petitions,  580. 

for  leave  to  sell  real  estate  of  infants,  vol.  2,  p.  212. 

in  partition,  vol.  2,  p.  291. 
power  of  referee  to  administer,  469,  note  7. 

OFFER  OF  JUDGMENT, 

costs  after,  vol.  2,  p.  325,  note  7. 

in  foreclosure  suit,  vol.  2,  p.  182,  note  22. 

OFFICE, 

of  master,  how  far  local,  469. 

OFFICERS, 

authorized  to  take  affidavits,  604. 
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to  allow  injunctions,  621. 

lie  exeats,  649,  and  note  3. 
ORDERING, 

defendant  to  satisfy  that  part  of  claim  admitted  to  be  just,  565,  note  1. 
ORDERS, 

what  are,  581,  note  1. 

common  orders,  582,  and  note  2. 

made  without  notice,  582. 

by  whom  made,  582,  note  2. 

in  what  cases,  and  for  what  purposes,  582. 

if  party  entitled  to,  he  cannot  move  specially,  582. 

drawing,  settling  and  entering,  582,  583. 
special  orders,  what  are,  583. 

not  to  be  disregarded  while  in  force,  583. 
drawing,  settling  and  entering,  583,  and  notes  4,  5,  6. 

orders  for  injunction,  etc.,  to  be  entered  before  process  issues,  584. 
when  they  may  be  entered  on  certificate  of  vice-chancellor  or  mas- 
ter, 584. 

effect  of  omitting  to  enter  in  time,  585. 

entering  nunc  pro  tunc,  585. 

place  of  entering,  585,  and  note  6. 

orders  by  consent,  582,  583. 
form  of,  586,  587,  and  note  9. 

caption  of,  586,  and  notes  7,  8. 

title  of  suit,  587. 

recital,  and  ordering  part,  587. 

on  petitions,  587. 
construction  and  effect  of,  587. 

computing  time  upon,  587. 

when  to  take  effect,  588. 

effect  of,  generally,  588,  and  notes  10,  11. 

irregular  orders,  vacating,  588,  and  note  12. 
to  stay  proceedings,  589,  and  note  11. 
validity  of,  5S9,  and  note  12. 
service  of,  590. 

when  necessary,  590. 

method  of,  590,  591. 

to  bring  party  into  contempt,  590,  and  notes  13,  14. 
notice  of,  590,  591. 
orders  nisi,  592. 

motion  to  make  absolute,  593. 
to  show  cause,  568,  note  5 ;  592,  593,  624,  and  note  26. 
how  enforced,  593,  and  note  15. 

in  general,  by  process  of  contempt,  593. 

order  for  payment  of  costs,  593. 
personal  demand,  593,  594. 

may  be  enrolled,  and  be  enforced  in  same  manner  as  decrees,  594,  and 
note  16. 

against  persons  not  parties  to  the  record,  594. 
opening,  modifying,  discharging  and  vacating,  595,  and  note  17. 

orders  by  consent,  596. 

orders  of  course,  596. 

taking  bill  as  confessed,  in  a  foreclosure  suit,  596. 

who  may  vacate,  596,  note  17. 
for  an  injunction  necessary,  625. 
OVERSEERS  OF  THE  POOR, 

may  apply  for  a  commission  against  habitual  drunkard,  vol.  2,  p.  228. 

P. 

PAPERS, 

on  which  injunction  may  be  allowed,  621,  note  19. 
on  motions.     (See  Motions.) 

949 


INDEX. 

PAPERS— Continued. 

marking,  574. 

what  are  to  be  furnished,  574,  note  21. 
consequence  of  neglecting-  to  furnish,  574,  note  21. 
scandal  and  impertinence  in,  574,  575,  and.  note  22. 
filing,  575,  and  note  23. 

PARDON, 

will  not  restore  marriage  rights,  246,  note  (g). 

PARTIES, 

who  may  attend  a  master,  477. 

examination  of,   as  witnesses,  before  master,  498.     (See  Examination  of 

Parties.) 
to  bill  of  revivor,  vol.  2,  p.  39,  44.     (See  Bill  of  Revivor.) 
to  supplemental  bill,  vol.  2,  p.  68. 
to  bill  in  the  nature  of  a  bill  of  revivor,  vol.  2,  p.  82. 
to  bill  of  review,  vol.  2,  p.  94. 
to  bill  of  foreclosure,  vol.  2,  p.  173,  and  note  4. 

complainants,  vol.  2,  p.  173,  174,  and  notes  5,  6,  7. 

defendants,  vol.  2,  p.  174, 175,  176,  and  notes  8,  9,  10. 
to  a  bill  of  strict  foreclosure,  vol.  2,  p.  187. 
to  a  bill  to  redeem  a  mortgage,  vol.  2,  p.  195. 
to  partition  suits,  vol.  2,  p.  287. 

PARTITION  SUITS, 

may  be  revived  by  petition,  680. 

by  whom,  683. 
when  proper,  and  how  commenced,  vol.  2,  p.  284,  286,  and  notes  4,  5,  6. 
jurisdiction,  vol  2.  p.  284,  and  note  1. 
title  of  complainant,  vol.  2.  p.  284  and  note  2. 
by  whom  to  be  brought,  vol.  2,  p.  284,  and  note  3. 
when  state  is  interested,  vol,  2,  p.  286. 
as  to  claims  barred,  vol.  2,  p.  286. 
service  of  petition  and  notice,  vol.  2,  p.  286. 

on  unknown  or  absent  parties,  by  publication,  vol.  2,  p.  286  and  note  7. 
parties  to,  vol.  2,  p.  287,  and  note  7. 

applicants  must  be   of  full  age,  vol.   2,  p.  287. 

under  the  Code,  infants  may  apply,  vol.  2,  p.  287,  note  8. 

who  may  be  made  parties,  vol.  2,  p.  287,  288,  and  note  9. 
bill,  or  petition,  vol.  2,  p.  290. 

form  of,  vol.  2,  p.  290,  and  note  10. 

oath  to,  vol.  2,  p.  291. 

service  of,  vol.  2,  p.  291. 

amendment  of,  vol.  2,  p.  291. 

taking  as  confessed,  vol.  2,  p.  291. 

to  embrace  all  the  lands,  etc.,  vol.  2,  p.  291,  and  note  11. 
proceedings  for  partition,  vol.  2,  p.  292. 

subpoena  to  appear,  vol.  2,  p.  292. 

publication  as  to  parties  unknown,  or  absent,  vol.  2,  p.  292. 

will  authorize  decree  pro  confesso,  vol.  2,  p.  293,  and  note  12. 

notice  of  lis  pendens,  vol.  2,  p.  293,  and  note  13. 

guardian  ad  litem  of  infant,  vol.  2,  p.  293,  and  note  14. 
bond  by,  vol.  2,  p.  293,  and  notes  15,  16. 
how  appointed,  vol.  2,  p.  293,  294,  and  note  17. 
by  court  only,  vol.  2,  p.  294,  note  17. 

answer,  vol.  2,  p.  294,  295,  and  note  18. 

proof  of  title,  vol.  2,  p.  295. 

reference  for  that  purpose,  vol.  2,  p.  296,  and  note  19. 
master's  report,  vol.  2,  p.  296,  and  note  20. 

feigned  issue,  vol.  2,  p.  296. 

hearing  and  decree,  vol.  2,  p.  297,  and  note  21. 

appointing  commissioners,  vol.  2,  p.  298. 

oath  of  commissioners,  vol.  2,  p.  298. 

execution  of  decree,  vol.  2,  p.  298,  and  note  22. 
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method  of  making  partition,  vol.  2,  p.  299,  and  note  23. 
report  of  commissioners,  vol.  2,  p.  300,  and  note  25. 

■when  it  must  specify  the  compensation  for  equality  of  partition, 

vol.  2,  p.  300,  and  note  26. 
must  be  proved  or  acknowledged,  vol.  2,  p.  300. 
and  filed,  vol.  2,  p.  300. 

may  be  set  aside,  or  amended,  vol.  2,  p.  300,  and  note  27. 
cannot  be  made  during  an  abatement,  vol.  2,  p.  301. 
final  decree,  vol.  2,  p.  301,  and  note  28. 

effect  of,  and  -who  bound  by,  vol.  2,  p.  301,  302,  and  note  28. 
rents  or  profits,  vol.  2,  p.  302,  note  29. 
proceedings  for  a  sale  : 

for  a  sale  by  commissioners,  vol.  2,  p.  302. 
order  for  sale,  vol.  2,  p.  302,  and  note  30. 
securities  for  purchase  money,  vol.  2,  p.  303. 
sale,  vol.  2,  p.  303,  and  note  31. 
report  of  sale,  vol.  2,  p.  304. 
order  for  conveyances,  vol.  2,  p.  304. 
other  proceedings,  vol.  2,  p.  304. 
for  a  sale  by  a  master,  vol.  2,  p.  304. 

order  of  reference  as  to  necessity  of  sale,  etc.,  vol.  2,  p.  305,  and 

note  32. 
proceedings  before  master,  vol.  2,  p.  306. 

advertising  for  liens  and  incumbrances,  vol.  2,  p.  306,  and 

note  33. 
inquiry  as  to  specific  liens  on  each  share,  vol.  2,  p.  307. 
master's  report,  vol.  2,  p.  307,  and  note  34. 
decree  of  sale,  vol.  2,  p.  308,  and  note  35. 
notice  of,  and  manner  of  conducting  sale,  vol.  2,  p.  309,  and 

note  37. 
report  of  sale,  vol.  2,  p.  310. 

proceedings  subsequent  to  confirmation  of  report,  vol.  2,  p.  310, 
and  note  38. 
miscellaneous  matters,  vol.  2,  p.  311. 

distribution  of  proceeds,  vol.  2,  p.  311,  and  note  39. 
shares  of  infants,  vol.  2,  p.  311. 

of  unknown  and  absent  owners,  vol.  2,  p.  311. 
of  tenants  in  dower,  or  for  life,  vol.  2,  p.  311,  and  note  40. 
proportions  of  proceeds,  how  ascertained,  vol.  2,  p.  311. 
security  to  refund,  vol.  2,  p.  312. 

application  for  amount  of  incumbrances,  etc.,  vol.  2,  p.  312. 
how  securities  to  be  taken,  etc.,  vol.  2,  p.  312,  and  note  41. 
investments  how  made,  vol.  2,  p.  313. 
costs,  vol.  2,  p.  313,  314,  and  notes  42,  43. 
may  be  revived  by  petition,  680,  and  note  12. 
by  whom  to  be  revived,  683,  and.  notes  14,  15. 

PARTNERSHIP, 

receiver  in  suits  respecting,  661,  and  note  8. 

PAYMENT, 

of  costs,  how  enforced.     (See  Costs.) 

PEOPLE  OF  THE  STATE, 

costs  in  actions  by,  vol.  2,  p.  324,  note  5. 

PETITIONS, 

nature  of,  578. 

to  whom  and  how  addressed,  578. 

under  the  Code,  578,  note  1. 
when  proper  to  be  resorted  to,  578,  579,  and  note  2. 
may  be  presented  by  any  person,  579,  and  note  4. 
cannot  be  presented  in  a  cause  until  bill  is  filed,  579. 

except  for  leave  to  sue  in  forma  pauperis,  579,  and  note  3. 
form  of,  579,  580. 
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PETITIONS—  Continued. 

how  entitled,  579. 

requisites  of,  580. 

must  be  free  from  scandal  and  impertinence,  580. 

must  be  signed  and  sworn  to,  580,  and  notes  5,  6. 

signature  of  solicitor  and  counsel,  580,  and  note  5 

how  verified,  580,  and  note  6. 

must  be  fairly  and  legibly  written,  entitled  and  indorsed,  and  folios 
numbered,  580. 

jurat,  580. 
service  of,  with  notice  of  presenting,  580. 
hearing  of,  580. 

times  for,  580. 

dismissing,  upon  default  of  petitioner,  580. 

costs  of  appearing  to  oppose,  581,  and  note  7. 

affidavits  in  opposition,  581,  and  note  8. 

orders  granted  upon,  581,  and  note  8. 

may  be  enrolled  and  docketed,  581,  note  8. 
injunctions  upon,  616. 

for  a  ne  exeat,  when  party  threatens  to  leave  the  country,  648,  649,  651. 
to  revive,  under  the  statute,  679,  680,  and  notes  11,  12. 
for  leave  to  tile  a  bill  of  review,  vol.  2,  p.  95,  and  notes  7,  8. 
for  appointment  of  next  friend  of  infant,  vol.  2,  p.  202,  203,  and  note  4. 
for  leave  to  sell  real  estate  of  infants,  vol.  2,  p.  211,  212,  and  note  15. 
for  appointment  of  a  general  guardian  of  an  infant,  vol.  2,  p.  219,  and 

note  27. 
for  a  commission  de  lunatico  inqvAren&o,  vol.  2,  p.  227,  228,  and  notes  7,  8. 
for  a  sale  of  the  real  estate  of  idiots,  etc.,  to  pay  debts,  vol.  2,  p.  242. 
for  authority  to  convey,  where  idiot,  etc.,  is  mortgagee,  vol.  2,  p.  243. 
for  a  commission  to  prove  a  will,  vol.  2,  p.  314. 
in  partition  cases,  vol.  2,  p.  290. 

PLAINTIFF, 

when  costs  allowed,  of  course  to,  vol.  2,  p.  324,  note  5. 
infant,  costs  against,  vol.  2,  p.  324,  note  5. 

PLEA, 

to  bill  of  revivor.     {See  Bill  of  Revivor.) 

to  supplemental  bill.     (See  Supplemental  Bill.) 

to  bill  of  review,  vol.  2,  p.  98,  and  note  11 ;  99. 

of  statute  of  limitations,  unnecessary,  vol.  2,  p.  99. 
to  bill  of  discovery,  vol.  2,  p.  Ill,  and  note  26. 
to  cross-bill,  vol.  2,  p.  132. 

general  rules,  as  to,  same  as  in  original  suit,  vol.  2,  p.  132. 

POSTPONEMENT  OE  TRIAL, 

costs  of,  vol.  2,  p.  324,  note  5. 

PRACTICE, 

under  the  Code,  generally,  vol.  2,  p.  351,  note  17. 
when  former  practice  to  prevail,  vol.  2,  p.  351,  note  17. 

PRECEPT, 

by  commissioners  of  lunacy,  to  summon  a  jury,  vol.  2,  p.  229. 
to  commit  party  for  non-payment  of  costs,  or  other  sum  of  money,  vol.  2, 
p.  271,  and  note  3. 
on  conviction  of  a  contempt,  vol.  2,  p.  280,  and  note  21. 

PROCESS.     (See  Creditor's  Bill.     Execution.) 
to  enforce  orders,  593,  and  note  15. 
attachment  for  not  returning,  vol.  2,  p.  276. 
of  commitment,  on  conviction  for  contempt,  vol.  2,  p.  280,  and  note  22. 

PROOHBIJSf  AMI.    (See  Next  Friend.) 

PRO  CONFESSO, 

taxing  bill,  will  not  deprive  defendant  of  right  to  notice  of  subsequent  pro- 
ceedings, 479. 
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PROCUREMENT, 

a  bar  to  a  divorce  for  adultery,  vol.  2,  p.  253, 
PRODUCTION  OP  DOCUMENTS, 

before  master,  480,  and  note  17 

PROVISIONAL  REMEDIES,  565,  note  1.      (See  Injunction.      Nb  Exeat.    Re- 
ceivers.) 
deposit  of  money,  etc.,  in  court,  565,  note  1. 
ordering  defendant  to  satisfy  that  part  of  a  claim  admitted  to  be  just,  565, 

note  1. 
are  only  auxiliary  to  the  ultimate  relief,  565,  note  1. 
PURCHASER, 

at  a  master's  sale,  his  duty,  529. 

must  sign  an  acknowledgment,  528,  and  note  40. 

who  may  be,  528,  and  note  39. 

completing  purchase,  529. 

how  compelled;  re-sale,  529,  note  41. 

order  to  confirm  report,  529. 

right  to  possession  ;  interest  and  profits,  530,  and  note  43 ;  531,  532. 

application  for  leave  to  pay  off  incumbrances,  531. 

deed  to,  531,  and  note  44. 

enforcing  delivery  of  possession,  531,  and  note  46. 

discharging,  532,  533,  534,  and  notes  49,  50. 

irregularity  in  proceedings,  533,  and  note  49. 

kind  of  title  he  has  a  right  to  insist  upon,  533,  and  note  48. 

when  entitled  to  a  reference  as  to  compensation,  535. 

order  that  he  pay  in  his  purchase  money,  535. 

substitution  of  another  purchaser,  536. 

opening  biddings,  and  re-sale,  537  to  542,  and  notes  51,  52,  53,  54. 

R. 

RECEIVER, 

is  an  officer  of  the  court ;  nature  of  the  office,  658.       \ 
generally;  and  in  what  cases  appointed,  658.  and  note  2. 
is  one  of  the  provisional  remedies  of  the  Code,  658,  note  2. 
for  whose  benefit  appointed,  658,  and  note  3. 
appointment  rests  in  discretion  of  the  court,  659,  and  note  4. 
in  creditors'  suits,  659,  and  note  5  ;  vol.  2,  p.  170,  and  note  48. 

bill  should  first  be  served,  660. 
in  mortgage  cases,  660,  and  notes  6,  7 ;  vol.  2,  p.  182,  note  23. 

when  application  for,  may  be  on  bill  alone,  661. 

not  if  mortgag-e  is  impeached,  or  questioned,  661,  and  note  7. 

on  a  bill  to  redeem,  661. 
in  partnership  cases,  661,  662,  and  notes  8,  9,  10. 
against  executors  and  trustees,  663,  and  note  11. 
against  corporations,  and  joint  stock  associations,  663,  and  note  12. 
against  banking  companies,  663,  664. 

on  a  voluntary  dissolution,  664. 
in  other  cases,  664. 

fraud  in  defendant,  664. 

fund  in  danger  of  being  wasted,  654. 

where  defendant  admits  he  is  trustee  for  complainant,  664. 

to  enforce  payment  of  an  annual  sum,  664. 

between  tenants  in  common,  665. 

between  vendor  and  purchaser,  665. 

of  a  lunatic's  estat:,  665. 
in  proceedings  supplementary  to  execution,  vol.  2,  p.  167,  note  39. 
when  not  to  be  appointed,  665. 
who  may  be  appointed,  666,  and  note  13. 
at  what  time  to  be  appointed,  667,  and  note  14. 
how  to  be  applied  for,  668,  and  note  15. 

notice  of  motion,  669,  and  note  16. 

ex  parte  application,  669,  and  notes  17,  18. 
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by  whom  appointed,  669,  and  note  19. 

order  appointing,  670,  note  20. 

reference  to  master  to  appoint,  670,  and  note  21.     (See  Reference.) 

not  discharged  by  an  abatement  of  suit,  678. 

duties,  powers  and  liabilities  of ;  how  protected  and  controlled  by  court; 

actions  by,  and  against,  674,  note  23. 
commissions,  costs,  etc.  ;  accounting,  674,  note  24. 
discharge  and  removal  of,  674,  note  25. 
when  allowed  costs  out  of  the  fund,  vol.  2,  p.  328. 

REDEMPTION, 

of  mortgaged  premises,  on  bill  for  strict  foreclosure,  vol.  2,  p.  190. 

equity  of,  its  nature,  vol.  2,  p.  193,  and  note  1. 

by  whom  to  be  made,  and  in  what  cases,  vol.  2,  p.  193,  194,  note  2. 

how  to  be  made,  vol.  2,  p.  194. 

terms  of,  vol.  2,  p.  198,  and  notes  5,  6. 

time  for,  vol.  2,  p.  195,  and  note  3. 
RE-EXAMINATION  OF  WITNESSES, 

before  master,  498. 
REFEREE.     (See  Master .    Master's  Office.) 

stands  in  the  place  of  a  jury,  on  a  reference,  493,  note  18. 

should  pass  upon  objections  to  evidence  as  they  arise,  483,  note  18. 

powers,  duty  and  jurisdiction  of,  469,  note  7. 

is  by  the  Code,  substituted  in  the  place  of  masters,  469,  note  7. 

is  appointed  by  the  court,  469,  note  7. 

who  may  be,  469,  note  7. 

proceedings  before,  469,  note  7. 

his  report,  469,  note  7 ;  547,  notes  56,  57 ;  548,  notes  58,  59,  60,  61. 
exceptions  to,  551,  notes  62,  63,  64,  65,  66. 

change,  or  removal  of,  471,  note  9. 

appointing  time  and  place  of  hearing,  472,  and  note  10. 

oath  of,  476,  note  13. 

when  he  may  proceed  ex  "parte,  476,  note  15. 

sales  of  property  by,  526,  note  33. 

fees,  870,  (foot-paging.) 

REFERENCE  (TO  REFEREE),       ' 
subjects  of,  468,  and  note  6. 

to  appoint  a  receiver,  670,  and  note  21. 
consent  of  parties  to,  469,  note  7. 

in  proceedings  supplementary  to  execution,  468,  note  6. 
order  for,  470,  and  notes  8,  9,  ]  0. 

when  it  will  be  vacated,  471,  note  9. 
as  to  title,  in  partition  suit,  519,  note  29 . 
time  and  place  of  hearing,  472,  note  10. 
summons  to  parties,  472,  notes  10,  11. 
parties  entitled  to  attend,  477,  note  16. 
to  conduct  sales  under  decrees,  525,  note  33. 

REFERENCE  (TO  MASTER), 
subjects  of,  468. 
to  what  master  to  be  made,  469. 

references  of  course,  469. 

special  orders,  470. 

in  New  York  city,  470. 

of  exceptions,  471.     (See  Exceptions.) 

where  there  has  been  a  previous  reference,  471. 

change  of  masters,  471. 

cannot  be  withdrawn  without  order,  471. 
fixing  time  and  place  of  hearing,  471. 
order  of,  471,  472. 
summons  to  parties,  472. 

underwriting,  473. 

service  of,  473. 
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prosecution  of  order  of,  474,  and  note  12.     (See  Master's  Office.) 
to  appoint  a  receiver,  670,  and  note  21 ;  vol.  2,  p.  166,  167. 

to  what  master,  670. 

summons,  670. 

examination  of  debtor,  670.     (#ee  Examination  of  Parties.) 

assignment  and  delivery  of  debtor's  property,  671. 

in  the  case  of  several  bills  filed,  672. 

proposal  of  names,  672. 

security,  672,  and  note  22. 

master's  report,  673. 

when  it  must  be  confirmed,  673. 
cannot  be  excepted  to,  673. 

application  that  master  review  his  decision,  673. 
to  compute  amount  due  on  a  mortgage,  vol.  2,  p.  180,  and  note  18. 

in  a  suit  for  strict  foreclosure,  vol.  2,  p.  191. 
to  inquire  if  suit  is  for  infant's  benefit,  vol.  2,  p.  204. 

as  to  truth  of  facts  in  a  petition  for  sale  of  infant's  real  estate,  vol.  2, 
p.  214,  and  note  17. 
on  petition  for  sale  of  real  estate  of  lunatics  or  idiots,  vol.  2,  p.  242. 
to  take  proof  in  a  suit  to  annul  a  marriage,  vol.  2,  p.  251,  and  note  12. 

in  a  suit  for  divorce  for  adultery,  vol.  2,  p.  257,  and  note  23. 

in  a  suit  for  a  limited  divorce,  vol.  2,  p.  263,  and  note  36. 
to  settle  amount  of  alimony,  vol.  2,  p.  268,  and  note  42. 
to  examine  a  party  accused  of  a  contempt,  vol.  2,  p.  277,  and  note  15. 
to  take  proof  of  title  in  a  partition  suit,  vol.  2,  p.  296,  and  note  19. 
as  to  necessity  of  a  sale,  etc.,  in  partition  suits,  vol.  2,  p.  305,  and  note  32. 

REGISTER, 

to  mark  and  enter  papers  used  on  motions,  574. 

not  to  issue  injunction,  if  irregular,  625. 

his  certificate  of  the  filing  of  bond  of  special  guardian,  vol.  2,  p.  215. 

his  duty  as  to  such  bonds,  vol.  2,  p.  215. 
to  deliver  to  special  guardians  printed  copies  of  rules,  vol.  2,  p.  217. 
to  seal  commission  de  hmatico  inqmrendo,  vol.  2,  p.  229. 

RENTS,  ETC.     (See  Bill  for  Foreclosure,  etc.) 
in  partition  suit,  vol.  2,  p.  302,  and  note  29. 

REPLICATION, 

to  answer  to  supplemental  bill,  vol.  2,  p.  77. 
in  interpleading  suit,  vol.  2,  p.  123. 
to  answer  of  an  infant,  vol.  2,  p.  210. 

REPORT  OF  MASTER, 

its  nature  and  uses,  544. 
difference  between,  and  certificate,  544. 
different  kinds  of,  544,  and  note  56. 
separate  report,  nature  and  form  of,  544. 

when  allowed,  544,  and  note  46. 
special  report,  nature  of,  545. 

not  to  be  made,  unless  directed  by  decree,  545. 

to  submit  legal  question  to  court,  545. 

only  where  some  equity  is  reserved,  546. 

should  not  contain  the  evidence,  546. 

should  draw  all  the  conclusions  of  fact,  546. 

consequential  directions  upon,  how  applied  for,  546. 
general  report,  546. 

method  of  settling,  546. 

objections  to,  546,  547,  548. 

necessary  to  enable  party  to  except,  546. 

form  of,  548,  and  note  48. 

schedules  to  be  annexed,  etc.,  548. 

on  a  reference  as  to  title,  549. 

in  what  time  to  be  settled  and  filed,  549. 

signing  and  filing,  549. 
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REPORT  OF  MASTER—  Continued. 
confirming,  550. 

when  it  becomes  absolute,  550. 
what  reports  require  confirmation,  550. 
enlarging-  time  for  confirming,  551 . 
excepting  to,  551.     (See  Exceptions  to  Master's  Report.) 
reviewing,  556. 

may  be  directed  upon  hearing  on  further  directions,  556. 
when  directed  on  motion,  556. 
after  exceptions  heard  and  disposed  of,  557. 
after  confirmation,  557. 
amending,  557. 
of  appointment  of  receiver,  673. 
on  a  bill  for  strict  foreclosure,  vol.  2,  p.  192. 
in  suits  by  infants,  vol.  2,  p.  204. 

on  a  petition  for  sale  of  real  estate  of  infants,  vol.  2,  p.  215. 
in  a  suit  for  a  divorce,  vol.  2,  p.  258. 
of  appointment  of  committee  of  a  lunatic,  vol.  2,  p.  237. 
as  to  sale  of  real  estate  of  lunatics,  etc.,  vol.  2,  p.  242. 
in  partition  suits,  vol.  2,  p.  307. 

REPORT  OP  REFEREE,  469,  note  7 ;  544,  546,  and  notes  56,  57. 
objections,  546,  note  57  ;  547. 
form  and  contents  of,  548,  note  58. 
findings  of  fact,  548,  note  58. 
presumptions  are  in  favor  of,  548,  note  58. 
signing  and  filing,  549,  notes  59,  60. 

must  be  made  and  delivered  within  sixty  days,  549,  note  60. 
exceptions  to,  549,  note  61 ;  551,  notes  63,  64,  65. 
confirming,  549,  note  61. 
what  will  avoid,  556,  note  66. 

reviewing  and  sending  back  for  further  report  or  findings,  556,  note  67. 
on  a  petition  for  sale  of  real  estate  of  infants,  vol.  2,  p.  215,  note  18. 
in  partition  suits,  vol.  2,  p.  297,  and  note  20 ;  307,  note  34. 

REPORT, 

of  special  guardian  of  the  sale  of  real  estate  of  infants,  vol.  2,  p.  214,  and 
note  17. 
his  final  report,  vol.  2,  p.  217. 
of  commissioners  in  partition  suit,  as  to  partition,  vol.  2,  p.  300,  and  note  25. 
as  to  sale,  vol.  2,  p.  304. 

RE-SALE, 

of  property  sold  by  master,  538,  and  note  52. 

RE-TAXATION.     (See  Costs.) 

REVIEWING, 

master's  report,  556.     (See  Report  op  Master.) 

referee's  report,  556,  note  67. 

taxation  of  costs,  vol.  2,  p.  343. 

decision  in  special  proceedings,  costs  of,  vol.  2,  p.  324,  note  5. 

REVIVOR,     (tfee  Bill  of  Revivor.) 

when  necessary,  679,  and  note  10. 
methods  of,  679,  and  note  11. 

before  decree,  by  petition,  679. 

after  decree,  either  by  petition  or  bill,  680. 

by  petition,  680,  and  note  12. 

what  should  be  stated  in,  680. 
defence  to,  680. 
by  supplemental  complaint,  680,  note  13. 
when  suit  may  be  continued  without,  680,  and  note  13. 
where  cause  of  action  survives,  680. 

where  rights  or  liabilities  of  deceased  party  are  transferred  to  another, 
681. 
election  by  complainant  to  revive,  or  proceed  against  survivor,  681. 
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REVIVOR—  Continued. 

against  representatives  of  a  deceased  defendant,  681. 

on  death  of  complainant,  cause  of  action  not  surviving1,  682. 

"by  surviving  complainant,  against  representatives  of  deceased  complain- 
ant, 683. 

by  defendant,  against  representatives  of  a  deceased  complainant,  684,  and 
note  14. 

by  defendant  surviving,  684. 

by,  and  against,  whom  suits  may  be  revived,  685,  and  note  15. 

after  a  decree  to  account,  either  party  may  revive,  685,  and  note  16. 

on  the  death  of  a  party  after  an  order  of  reference  and  partial  trial,  685, 
note  16. 

RULES  OP  COURT, 

power  of  courts  to  establish,  vol.  2,  p.  351,  note  17. 

what  are  continued  in  force  by  Code,  vol.  2,  p.  351,  note  17. 

SALES  UNDER  DECREES, 

by  whom  to  be  made,  525,  and  note  33. 

usually  conducted  by  complainant's  solicitor,  525. 
time  and  place  of,  526,  and  note  34. 

in  New  York  city,  526,  and  note  34. 
notice  of,  526,  and  note  35. 

form  of,  526,  527. 

how  published,  526,  527. 
stay  of,  527,  note  36. 
conditions  of,  527,  and  note  37. 
mode  of  conducting,  527,  and  note  38. 

when  property  to  be  sold  in  parcels,  527,  and  note  38. 

parties  may  become  purchasers,  528,  and  note  39. 

acknowledgment  of  purchase,  to  be  signed  by  purchaser,  528,  and 
note  40. 

where  master's  conduct  is  improper  and  oppressive,  528. 
completing  purchase,  528. 

master's  report,  by  whom  filed,  529. 

order  to  confirm,  529,  and  note  41. 

compelling  purchaser  to  complete,  529,  note  41. 

delivery  of  deed,  529,  note  41.     (See  Purchaser.) 
opening  biddings,  and  resale.     (See  Purchaser.) 
in  foreclosure  suits,  vol.  2,  p.  185,  note  30. 

SALE, 

of  the  real  estate  of  infants,  vol.  2.  p.  190.     (,See  Infants.) 
of  idiots,  lunatics,  etc.,  vol.  2,  p.  142.     (See  Idiots,  etc.) 
of  mortgaged  premises,  vol.  2,  p.  185,  and  note  30. 

of  premises  in  a  partition  suit,  vol.  2,  p.  302,  304. 

SCANDAL  AND  IMPERTINENCE, 
in  state  of  facts,  505. 

in  papers  used  upon  motions,  574,  575,  and  note  22. 
in  proceedings  before  master,  543. 
in  affidavits,  602,  and  note  7. 

SCHEDULES, 

to  master's  report, 

to  be  annexed  to  and  filed  with  it,  548. 
to  contain  details  of  report,  548. 
to  refer  to  evidence,  549. 

SECURITY.     (/See  Bond.     Guardian.    Idiots,  etc.    Infants.     Injunction.    Re- 
ceiver.) 
on  filing  bill  of  review,  vol.  2,  p.  96. 
for  costs,  by  next  friend  of  infant,  vol.  2,  p.  203,  and  note  7. 

SENATOR, 

may  take  affidavits,  605. 
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SERVICE, 

of  notices  or  papers,  not  necessary,  upon  parties  who  have  not  appeared,  568. 

of  notice  of  motion.     (See  Motion.) 

of  orders,  590,  and  notes  13,  14. 

affidavit  of,  602. 

of  injunctions,  631,  and  note  31.     (See  Injunctions.) 

of  ne  exeat,  654. 

of  order  to  show  cause,  in  proceedings  for  contempt,  vol.  2,  p.  278,  and  note  17. 

of  bill  of  costs,  vol.  2,  p.  342. 

SET-OFF, 

of  costs,  vol.  2,  p.  326,  and  note  8. 
SETTLEMENT, 

of  deeds,  541. 

of  interrogatories  for  examining  parties,  507. 

of  action,  costs  on,  vol.  2,  p.  324,  note  5  ;  337,  note  13. 

SHERIFF, 

to  conduct  sales  under  decrees,  525,  and  note  33. 

to  summon  jury  on  a  commission,  de  lunatico  inquirendo,  vol.2,  p.  229,  230. 

duty  on  the  execution  of  such  a  commission,  vol  2,  p.  233. 

SIGNATURE  OF  COUNSEL.     (See  Counsel.) 

SOLICITOR, 

of  parties  cannot  take  an  affidavit,  605. 

of  an  infant,  his  lien  for  costs,  vol.  2,  p.  207. 

to  advise  special  guardians  as  to  their  duty,  vol.  2,  p.  217. 

when  he  must  elect  as  to  costs,  vol.  2,  p.  323. 

and  client,  costs  as  between,  vol.  2,  p.  338. 

SPECIAL  PROCEEDINGS, 

costs  on  review  of  decision  upon,  vol.  2,  p.  324,  note  5. 

what  are,  vol.  2,  p.  147,  note  1. 
SPECIFIC  PERFORMANCE, 

by  infants,  when  compelled,  vol.  2,  p.  208,  note  12. 

STATE  OF  FACTS, 
nature  of,  503. 
in  what  cases  proper,  504. 
should  precede  examination  of  witnesses,  493. 
on  reference  to  appoint  new  trustees,  542. 
form  of,  and  swearing  to,  504,  505. 
by  whom  to  be  brought  in,  493. 
amending,  505. 
summons  upon  leaving,  505. 
scandal  and  impertinence  in,  505. 
further  state  of  facts,  505. 
counter  state  of  facts,  493,  505. 

STAYING  PROCEEDINGS, 

mode  of,  619,  and  note  15. 
not  by  injunction,  619. 
order  for,  when  and  by  whom  granted,  619,  note  15  ;  589,  note  11. 

in  what  cases,  and  when  granted  ex  parte,  589,  note  11. 
in  another  action,  619,  note  15. 
in  another  court,  or  state,  619,  note  15. 
for  what  time,  619,  note  15  ;  589,  note  11. 
in  original  suit,  where  a  cross-bill  is  filed,  vol.  2,  p.  134. 
in  a  creditor's  suit,  vol.  2,  p.  169. 
in  a  foreclosure  suit,  vol.  2,  p.  179. 
until  security  for  costs  is  filed,  589. 
validity  and  effect  of  order,  589,  note  11. 
by  county  judge,  589,  note  11. 
at  law,  by  injunction,  626.     (See  Injunction.) 

STOCKHOLDERS, 

of  corporations,  when  they  may  apply  for  a  receiver,  663. 
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SUBMISSION  OF  MOTIONS,  574. 

SUBPCENA  TO  APPEAR, 

upon  bill  of  revivor,  vol.  2,  p.  48. 

upon  supplemental  bill,  vol.  2,  p.  74. 

in  partition  suits  necessary,  vol.  2,  p.  286,  292. 

SUMMONS  TO  APPEAR, 

in  partition  suit,  vol.  2,  p.  286,  notes  4,  5. 

SUMMONS  OP  MASTER.     (See  Master's  Office.) 
upon  leaving-  state  of  facts,  505. 

as  to  legacies,  etc.,  519. 
upon  leaving  charge,  508. 
on  leaving  abstract  of  title,  520. 
on  leaving  claim,  by  complainant,  522. 
to  settle  conveyances,  541. 

to  proceed  on  exceptions  to  proceedings  in  master's  office,  543. 
to  bring  in  objections  to,  and  to  settle  report,  546. 
to  appoint  a  receiver,  670. 
SUPERIOR  COURT  OF  NEW  YORK, 

jurisdiction  in  partition  suits,  vol.  2,  p.  285,  note  1. 

to  issue  commission  of  lunacy,  vol.  2,  p.  226,  note  4. 

in  equity,  g-enerally,  vol.  2,  p.  351,  note  17. 

SUPPLEMENTAL  ANSWER, 

to  set  up  adultery  of  complainant,  vol.  2,  p.  256. 
SUPPLEMENTAL. BILL.     (See  Supplemental  Complaint.) 
injunction  upon,  when  granted,  617. 
when  proper,  vol.  2,  p.  59,  and  notes  1,  2. 

to  supply  defects  in  original  bill,  before  decree,  vol.  2,  p.  60. 
after  decree,  vol.  2,  p.  62,  and  note  3. 

to  introduce  matters  subsequent  to  original  bill,  vol.  2,  p.  63,  and  note  4. 
when  to  be  filed,  vol.  2,  p.  67,  note  5 ;  74. 
parties  to,  vol.  2,  p.  68,  and  note  6. 
form  of,  vol.  2,  p.  70. 
-     statement  as  to  original  bill,  etc.,  vol.  2,  p.  70,  and  note  7. 
oi  supplemental  matter,  vol.  2.  p.  71,  and  note  8. 

prayer,  vol.  2,  p.  72. 

signature  of  counsel,  vol.  2,  p.  73. 
new  solicitor  upon,  vol.  2,  p.  73. 
application  for  leave  to  file,  vol.  2,  p.  73,  and  note  9. 

may  be  either  by  motion  or  petition,  vol.  2,  p.  74. 
subpoena  and  appearance,  vol.  2,  p.  74. 
demurrer  to,  vol.  2,  p.  75,  and  note  10. 
plea  to,  vol.  2,  p.  76. 
answer  to,  vol.  2,  p.  76,  and  note  11. 
proceedings  upon,  vol.  2,  p.  76,  and  note  12. 
evidence,  vol.  2,  p.  78. 
hearing-,  vol.  2,  p.  79. 

entitling-  orders,  vol.  2,  p.  79. 

dismissing-  bill,  vol.  2,  p.  79. 
decree,  vol.  2,  p.  80. 
SUPPLEMENTAL  COMPLAINT.     (See  Supplemental  Bill.) 
when  proper,  vol.  2,  p.  59,  notes  1,  4. 
when  to  be  filed,  vol.  2,  p.  67,  note  5. 
parties  to,  vol.  2,  p.  68,  note  6. 
form  of,  vol.  2,  p.  70,  .note  7. 
application  for  leave  to  file,  vol.  2,  p.  73,  note  9. 
terms  of  leave  to  file,  vol.  2,  p.  73,  note  9. 
demurrer  to,  vol.  2,  p.  75,  note  10. 
answer  to,  vol.  2,  p.  76,  notes  11,  12. 

SUPREME  COURT, 

jurisdiction  of.     (See  Jurisdiction.     Practice.    Rules  or  Court.) 
same  court  as  former  court  of  chancery,  vol.  2,  p.  351,  note  17. 
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SUPREME  COURT—  Continued. 

will  not  depart  from  its  own  adjudications,  vol.  2,  p.  351,  note  17. 

practice,  generally,  under  the  Code,  vol.  2,  p.  351,  note  17. 

when  former  practice  to  prevail,  vol.  2,  p.  351,  note  17. 
SUPREME  COURT  COMMISSIONER, 

may  take  affidavits,  604,  605. 
SURCHARGE,  508. 
SURETIES, 

in  injunction  bond,  discharging  that  they  may  be  examined  as  witnesses, 
623. 

in  bonds  upon  ne  exeats,  654. 

of  a  receiver,  672,  673. 
SURPLUS  MONEYS, 

on  a  mortgage  sale,  claim  to,  523. 
examination  of  claimant,  522. 

proceedings  for ;  who  entitled  to ;  disposition  of,  vol.  2,  p.  185,  note  31. 
SURPRISE, 

a  ground  for  opening  biddings,  on  a  master's  sale,  538. 

T. 

TAXATION  OF  COSTS,  vol.  2,  p.  336,  and  note  12.     (See  Costs.) 
TENANTS  IN  COMMON, 

when  a  receiver  will  be  appointed,  between,  665. 
TENDER, 

in  foreclosure  suit,  vol.  2,  p.  182,  note  22. 

TIME, 

computing,  upon  orders,  587. 

upon  notices  of  motion,  571,  and  note  15. 

upon  rales,  588. 
of  notice  of  motion,  571. 

of  service  of,  571,  notes  14,  15. 
for  hearing  motions,  568,  573. 
month,  construed  to  mean  calendar  month,  588. 
upon  order  to  produce  witnesses,  how  shortened,  591. 
TITLE.     (See  Purchaser.) 

TRESPASS, 

injunction  to  restrain,  618,  and  note  12. 

TRUSTEES, 

appointment  of  new  one,  by  master,  542. 
removal  of,  on  petition,  579,  note  4. 
when  receiver  will  be  appointed,  over,  663,  and  note  11. 
when  suits  by,  or  against,  do  not  abate  on  death  of  one  of  them,  vol.  2,  p.  38. 
for  the  benefit  of  creditors,  may  file  a  bill  to  redeem  mortgage,  vol.  2,  p.  196! 
when  allowed  costs  out  of  the  fund,  vol.  2,  p.  328. 
costs,  in  actions  by,  or  against,  vol.  2,  p.  324,  note  5. 
out  of  the  fund  or  estate,  vol.  2,  p.  328. 

u. 

UNDERTAKING, 

upon  injunction,  630,  note  30. 

V- 

VACATING  ORDERS.    (See  Orders.) 

VENUE, 

in  affidavits,  601. 
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VERDICT, 

staying  proceedings,  aftev,  627. 

interest  on,  when  allowed,  vol.  2,  p.  324,  note  5. 

VICE-CHANCELLORS, 

their  right  to  tax  costs,  vol.  2,  p.  339. 
reference  of  exceptions  to,  471,  486. 
when  they  may  allow  injunctions,  621. 

VIVA  VOCE, 

examination  of  parties,  before  master,  484,  492. 
of  witnesses  "before  master,  502. 

w. 

WAIVER, 

of  irregularity  in  an  order,  589. 
WASTE, 

injunction  to  restrain,  may  be  made  perpetual,  614,  and  note  8. 
continuing  to  the  hearing,  643. 

WILLS, 

commissions  to  take  proof  of,  vol.  2,  p.  314.     (See  Commissions,  etc.) 
costs  in  suits  for  construction  of,  vol.  2,  p.  332. 

WITNESSES, 

how  far  compelled  to  travel,  500. 

upon  the  execution  of  a  writ  de  lunatico  inquirendo,  vol.  2,  p.  232. 

on  reference  to  examine  a  party  accused  of  a  contempt,  vol.  2,  p.  277. 

process  to  compel  their  attendance,  277,  note  (x). 
when  parties  admissible  as,  498,  note  20  ;  507,  note  27. 

WRIT  OE  ASSISTANCE, 

to  enforce  delivery  of  possession  under  a  master's  sale,  531. 
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